In one sense no reported case can ever be 
obsolete while the laws and judicial usages of 
SngUsh-spealting countries are what they are : 
that is, no man can say beforehand that any given 
case, however antiquated or trifling it may appear 
itself to be, may not at some time have its use 
^he modern practitioner or text-writer. Every 
^kon in the books is part of the history of the 
^Pnnd no part of that history can be absolutely 
Pv^ficant. — (Sir Frederick Pollock, Bart., L.E.D., 
■corpus Professor of Jurisprudence in the University 
of Oxford.) 

AkCCurate knowledge of the present state of the 
law upon any subject involves necessarily the 
history of the development of the law upon that 
subject, which can only be attained by following 
down the decisions touching upon it. — (Francis 
M. Scott, Justice, Supreme Court, New York.) 

The law is the last interpretation of the law 
given by the last Judge. 

The enunciation of the most elementary princi- 
ple of law is frequently met by a demand for 
•*an authority in support of that proposition . . . .” 
No time spent upon providing oneself with a 
precedent is ever wasted even though the book 
may have to be judiciously hidden from view until 
required — ^(Thc Hon’ble Sir Cecil Walsh, Kt., K.C,, 
Kx-Offg., Chief Justice, Allahabad High Court.) 

The last Judicial Interpretation of the law is 
Ihe Law on which your case hangs. 

To cmrrectly appraise a Judicial decision, it 
to important to know later applications of its 
wvSbtm varying states of facts by way of exten- 
■ t O f i or qualification. — (S. Shepard, Chief Justice, 
Goi^ of Appeal, Washington ( U. S. A.) > 
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PREFACE 

( BtpritUtd from FwM V e i mmu ) 


We have great pleasure to place before the public the second edition 
of the A. I. R. Manual containing all the unrepealed Central Acta of India 
(of all-India importance), amended up»to.date, together with the case-law 
relating to each Act. 

Since the last edition was published in 1940-1948, vast additions and 
changes have taken place in the statute law of this country. 

Out of the S02 Central Acts included in the first edition, 145 Acts 
have been repealed, and 230 new Acts have been passed besides 331 repeal, 
ing and amending Acts, 09 Acts of provincial application and 70 Appropria- 
tion Acts. Though the Acts of provincial application and the Appropriation 
Acts have not been included in this edition, all the amendments have been 
incorporated and all the 230 new Acts above mentioned have been included 
in this edition. In addition, there have been 10 Adaptation Orders passed 
in consequence of Independence and the new Constitution and the adapta- 
tions made by all these Adaptation Orders have had to be incorporated. 

These figures are by themselves enough to show the importance of 
this edition to the legal profession as well as to the Courts in India. 

The scheme of the publication is given at the beginning of this 
volume. It will be seen that the main features of the first edition have been 
retained in this edition. The Preface to the first edition (which is reprinted 
in volume I) may be read as part of this Preface, in this connection. 

In conclusion we wish to place on record our sincere thanks to the 
following gentlemen for their assistance in bringing out this edition; Messrs. 
D. W. Chitaley, B.A., LL.B., W. W. Chitaley, B.A., LL.B., V. S. Balkundi, 
B.A., LL.B., R. G. Dhoble, B.A., LL.B., V. B. Bakhale, M.A., LL.B., D. H. 
Zadgaonkar, B.A., LL.B., K. S. Bakre, B.sc., LL.B., D. R. Rajandekar, B.A., 
LL.B., V. R. Buche, B.A., LL.B., G. M. Jatar, B.A., LL.B., M. Kuppuswami, 
B.A.. B.L., H. G. Pathak, B.A., LL.B., P. A. Bakre, B.A., LL.B., G. B. Shidhaye, 
B.A., LL.B., Advocate, and J. G. Patankar. 


D. V. C. 
S. A. R. 
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FOOT-NOTES. — 

( *66) moans (1B6C) ; ('04) means (1904); ('27) moans (1997); ('89) 

(1989). 

Full year reference is given prior to 1866, like (1818) and noi ('18); (1866) 
and not (’66) and so on, and to all h'oreign cases, 

(8) Beforii the letters *A. I. R.' iodicaiee that the case is included in the 
Select Edition of A. I. R. also. 


♦ Indicates that citation of a different case begins. 
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! NOTE 

j I'roia voliiiiic 7 ol tlie /\. I. R. 

Manual, 2n(l Ldilion, l})e paj^’cs ot earli 
j volume are numljcred sef)aralely Irom 1 
I onwards, instead ol eonlinuously (lorii Nolume 


to volume. 



CORRECTIONS 


Vol. II. Civil Procedure Code : 

Page 177S. O. 19, R. 1. Note 5. 

(i) In Point (1) (uM the following as footnote remark after the citation 

(’51) A I R 1951 Nag 260 (263) : I L R (1954) Nag 603 (DB) 

A l H l!)l l N i-.t Ifil : I I, U {1944' N.is 4 >« ami (’ 55 ' A I K 1953 Naa 135, 

Overruled. 

( ii) From Point (2) the star mark anti the last citation i. e, (’53) AIR 
1953 Nag 135 (135). 


VoJ. VIII. The Hindu Adoptions and Maintenance Act, 1956 : 

Page 33. Section 19. 

Ill ‘-uh-section fg) of section 19 for the words "A legitimate or illcgiti* 
ID. lie cliilil in.iy claim niaintenance” suhsltiuin the words, brackets and 
ligiire "Any oliligution nmler sn))-seetion (1) sliail not lx* enforceable’*. 


Vol. IX. Land Acquisition Act, 1894 : 

Page 27. 

Take the title of (he Act and Preamble with the note thereunder from 
page 29 fjefore "Part I — Preliminary** on page 27. 


Vol. IX. Limitation Act, 1908 : 

Page S35, Sch. I. Art. 131. Note 17, Pt. (1). 

Add the following as footnote remark after the citation 1938 Mad 394 
(396) [AIR V 25] 

“INot follosmi in 1957 Mad 192 (193) [A I R V 44 C «!).'* 




Vol. X. The Merchant Shipping Act, 19S8 : 


Page 143 S. 3 (20) — For the fipires •^5-7-1930*' suhtitni^ the words andt 
figures '*the 5th day of July. 1930'\ 

Page 114 S. 3(37) — For the figures **10-6* 19iS’* &uhstiiHt^ the words and 
figures ‘‘the 10th day of June. 194S”. 

Page 149 S. 16 (4 ) — For “interval*' substtiuie “intervals^. 

Page 151 S> 21 (v ) — For “in any cases** subsUtute any case". 

I'age 161 S. (>S — fW the words “by any |)erson“ .ur/isonor llie words “by 
any j>ersons*’. 

Page 167 S. H5. Prov iso—i'.-r llie wonls 'diad l>eeh given" .\ub}^ii(ui 4 the 
words “has l>eeu given". 

r\ige 1S3 S. 135(1) ; last line i'or “(crtified or extracts" suh^^diute ’*or 
( crtififxl extracts**. 

Pagi‘ I SS S. I51~ /Vrthe words “During jK'ndency of pro< e(Hlings** Mthshtufr 
the words “r>iirifig the j>endency of prtKcedings*'. 

Page 194 S. 171 (2) : lines I ajul 5 /Vr “removal and proxiihng*' suhstuuttf 
removal and of providing". 

Page 195 S 175 (2) {!)) For the words “the jjosition in iUiy slii|)" ^tib%tuu(r 
the words “the [K>sition in any such shi|>*'. 

S, I7(i (a) lu^rrt the word “and** at the end of clause (a). 

Page Pifl. S. 193 (1) : line six -For *‘the owner of his agent*’ auhstitut^i **the 
ow uer or his ageiit**. 

Page 202 S. 202 (1) (b ) — For “at any i>art or |)lace" sui^^tituir “at any {X>rt 
or place". 

Page 212 S.241 (2) Ffft the w'ords “certificate shall l)C‘" huhsiitute the words 
and letter ’'certificate A shall lx‘**. 

Page 216 S, 356 Proviso For “food, and pure water’* MibaUtute *'food. fuel 
and pure water**. 

Page 21 S S. 262 (k ) — For “passenger" mhntiinte "passengers’*. 

Page 219 S. 2G6 : last line- “resjwctive sexes*' **the res|K*ctive 

sexes". 

I*age 228 S. 28S (2) (h ) — For the words *'the meaning of lifedK)ats** nuMtituU 
the words **the manning of Ufed>oats". 

Page 235 S, 312 (2) (c)~ For the figures “31-1 2* P>06** ami "5*7.193f)" ^uh$liiu (0 
the words and figures “the^lst day of Decemfier. 1906** and “the 5tb 
day of July. 19IW" respectively. 

Page 238 S. 320 — Omit the word “the" from the head-line of the section. 




A. I. R. MANUAL 

UNREPEALED CENTRAL ACTS 
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VOLUME X 


ITHEI LIVE-STCKK IMPORTATION ACT, 1898 
(Act IX of 1898) 


n ho Act priiitoii here is as on 18 19(K).] 


c: O N T E N T S 


S EOT I ON B 

1. Short title aiul local extent. 

2. Definitions. 

3. Power to re^nlatt' inijxartation of 

live slCK'k. 


4- Power for Slate O:)vernrnont to 
riKiko nil os. 

5. Protection to jH^rsons acting under 
Act. 


STATEMENT OF OBJECTS AND HEASONS 


' I'hc tfnport.it ion into oiip f>f t!u' portv 

{>{ FUitish Itnli.i .1 t .iruo of horsos trotn Ans. 
tr^ha, vk l»u h prt>v(ii to Im' u ith tin* 

tic k 1 »ljsoas4* v t*r y f .if .il to < atth* uml 

< ipafih' of t>'*inU c onvf*v(‘<i hy otfior anun i!*!, 
sue fi as horv's. thoinsrlvus nninuno from it - 
to an cxannnatum ot tire I'Histinyt 
jM)s\t'is of tin* C.ov t‘rnm(‘nt to pr 'vunf thi' nn.^ 
[>ortatH»n of livt‘-sto< k li iLlr to Ik* aif<< l<ii f>V 
infit lious or coota^^ious ciivutU'is. As 
jxtwrrs \Vf*ru fount! to }«• cfuhM lisf it has 
cicx nht!. m c- nsull ition watli tlir (»<»vt'rniiM‘nts 
ot Mac!ris, lV.tmf>,iy am! fV'iis; il. to tako ttn* 
lux-essary jxjwrrs Instratl ot arnrnciinja’ ihu 
inciiaii Forts Ac t of IHSO;, it is tfiought 
pr< ffrai4t* topft>ctx'<i h> way of mH-c ontaimx] 
Alt. 

Tlk* provistOfK of tW- Bill are general ii» 


< liar:irti*r. am! rrnm^wer the f toveriior-<#enenil 
III (.^onmui to regnhite. restrict or prohifnt thi? 
iinporlation into lUilish Imh i hy lami or nea 
of any hvi- stoc k u hu fi may Im’ lialile to Ih'» 
affix te^i hy infix tious ot i rintagiouM ilisonlers. 
7 fp* fiill eonlern niHx-xtary powersi on offieerx 
of (aislians at every j,>ort, »ml enafil'en l/Kal 
( ioverornents to make rules for (IftenfKm. in%- 
pei tum, <lisinfe< lion nr (leslnirtioii of mit fi 
stock, ami for the gunlanct* of otii< ens .ipixmi- 
li'ii iimler the rules. 

It IS not mleinhxi to interfere with the in- 
Ian*! t rach*, <*10 e|it so far as to pr'»v*nO ri!^- 
iTiov il of livrv stock, tfie importation (;if w'hn li 
has f)isen prf>iuf>it<xi, from omf part of liriti'fi 
liiclia to anotlw^r.’* 

-T;jz*'tfc of Imha. 1808, Fart V. page 282, 


ACT HOW AFFECTED BY SUBSF:QtENT LECiSLATION 

‘-Amindea by Acts 111 of 1951; XIA 111 of 1952; XL of 19 Vi; 1. XU of 19,56. 
— Adaptixj by A. O , 19S7. A L O . 19.50, 

— Ejtendeil by Acts LIX of 1949; XXX of 1050. 

— Eittended m Punfah by Puof Aci V of 1930, 

—liepcsiled lo part l>y Act X of 1914, 

COGNATE ACTS AND PEOVlSiONS 

1. DooftiifR Acnr, V or 1910. 

2. Clajiihuui AMP Fabci Act, Xiil or 1699* 

a* PsnAi. Com. IddO* motim 289. 

4, EaojLWAVr A<7T» IX or Munrior 54 (S). 

lyol. 10.] 2 AJ4. L 



S [» kb] 


iThbI LiTB4nrocK Impobtation Act. 1898^ 


[THE] LIVE STOCK IMPORTATION ACT, 1898 
{ACT IX OF msr 

1 1 2th 189S,] 

An Act to maks better provision for the reffuiatian of the imporiaiion of hveatocL 

WHEHEAB it is expedient to make f>etter provision for the regulation of the 
importation of live-stock which is liable to lie affected by infectious or conta- 
gious disorders; It is hcreljy enacted as follows; — 

[a; For Statement of Oi>jects and HeaMjns, tss Gaz. of Ind. 1898, Pt. V, p. 282. 

It lias been d<x*laml tn Ik* in force in tfic Sonthal Parganas by the Sonthal Pargan*i«i 
Settleimmt Hegulation (III of 1872), S. 3. 

This Act ha» Iircn cxtmdcHl to tlw? nevt' ProviiK Pit and mcrgrnl *^tatf*!J by the Merged 
State# (laiw^) Act, 1949 (LI\ of 1949), S. 3 [ Kl-195<tj and to the Stat(*5 of Manipur, 
Tripura and V9ndhya Pradesh by tfic Union Territories Act, 1950 (X\X of 195()\ 

S. 3 {16-4.1950]. 

It hits aho Ik^ti rxtrnde<I to thr State's mrTgcd in tht* Statr of Punjab: St€ Punjab Art 
V of 1950. S. 3 (15.4.1950], 

!• Short title and local extend 

( 1 ) This Act may l)e called THE LiVE-BTOCK IMPORTATION ACT, 189H 

^[(2) It extends to the whole of India '].] 

^ 

(a) SuhtUiuUd for th<* forinei sub-section, by the Uive-St(xk Importation ( Amendment > 
Act, 1953 (XU of lOAv'M, S. 2 [16-12.1953]. [b] I he wf>r(l> '‘ ’Wrpt the State of Jammu 
and Kushnnr’* were omUt^d bv the Jammu and Kashmir lExteiiKion of Laws) Act, 1956 
(LXII of 1956), S. 2 and Sch. 1 1-11-1956], [cj 'riic w ord "and” and sul>.se(\ (3) were 
repsJttUxl by the lUpsmliug ana Aimmding Act, 1914 (X of 1914). 

2* Delinitions, 

In this Act, unless there is anytiiiiig repugnant in the subject or context. 

(a) the expression ''infwtious or contagious disorders'* includes tick-ix'sl, 
anthrax, glanders, farcy* scabies and any other disea.se or disorder which 
may lx? sptK:ified by tne * [Central Government] by notification in the 
^[Official Gazette]; and 

(b) ‘"live-stock"* includes horses, kinc, camels, sheep and any other animal 

which may !>© specified by the ^[Central Coverninentj by notification in 
the ^[Official Gazette]; 

'‘im|X)rt'* means the bringing or taking, by sea. land or air, into the 
territories to which this Act e,\tends,j 
[tt] XnMrUd by Uivc-SlcK'k Importation (Amendment) Act, 195^> iXL of 1953). S, 3 
UAl2.l95;hl 

3* Power to regulate importation of live-stock. 

(2) The ^[Central Government] may. by notiheation* in the ^[Official 
Gazette), regulate, restrict or prohibit, in such manner and to such extent as 
it may think fit, ‘‘[the imjwrt) into «[India] or any specified place therein, of 
any live-stock which may be liable to be affected by infectious or contagious 
^sorders, and of any foclder, dung, stable-litter, clothing, harness or fittings 
appertaining to live-stock or that may have l>een in contact therewith. 

( 2 ) A notification under sub-section shall operate as if it had l^een issued 
under section 19 of the Sea Customs Act. 1878, and the officers of customs at 
every port shall have the same powers in respect of any live-stock or thing, 
with regard to the importation of which such a notification has been issued, 
and the vessel containing the same, as they have for the time being in respect 
of any article the importation of which is regulated, restricted or prohibited by 
the law relating to sea customs and the vessel containing the same; and the 
enactments for the time being in fmree relating to sea customs or any such 
article or vessel shall af^ly accordingly. 

Ul The GeDtral Qivenumiit has prohltMted the import into India of equum wpecimoi 
antmaU Induding hortaa, amea ana mulet cf any braad^ afa or sex from Pakistan, AqEha- 



CThs] hrn.SrtocK Importation Act, 1896 


(as i.Al a 


luittan or Goa. by laiKl. air or saa ; mt O. 2**6, Dh 0-12-1959 publi^hc^i in Ga*. 
lini-. 1959, Ft. ll-Soi'. 1 (iiK p. S458, [b] for "the fmniing or takina. by ?404 

or land/’ by th*' Live-Stock Importation (Amendmt^it) Act. 1055 (XL of I9v53). S. 4 
118-12-1955}. Icj SubtutuUd for "the torritonrs to which this Act cirtcods,” by tlio 
Jammu and Kasfmur (Exteiivion o{ Liiw>i) Act. 1056 iLXU of 1956), S. 2 mvd Sk htxhilc 
(Ml-1956/ 

-Ncir.— Nett jicction mipow-frrs the State CknTrnmtmt to make nilc^j for dt'tention. iusiHH - 
tion. disinfection or tiesttruction of imported live-stiK k and fodder aflcx tc^l f)y 
inlei'tious or conta^^ious diwnxiers. That sci tion also ejnjumrrx the State Ck)vt*rn- 
ment to provide for (mnishilirnt for thr^ brr»ach of any rtde Th<* iHniishmrnt may 
extend to a fine up to one tbousarwl rupees. 

4* Power for State Government to make rules. 

(1) The ^ [State Government] may, *[• ^ make rules^ for the detention, 

inspection, disinfection or destruction of irnjxirtt's! livtssttxk, and of fiKlder, 
dung, stable-litter, clothing. harnes.s or fittings appertaining to imjKirtrxi live 
stock or that may have f>et'n in contact tnerewith. and for reTCulating tlit^ 
powers and dutit's of the oflicers whom it may apiK)int in this fxdnuf. 

(^) In making any rule under this st*ction the ^[State Cw)vernm€?ntJ mav 
direct that a l)reach theretif shall be punisliable with fine which may extend to 
one thousand rujxxjs. 

hi] 7'hc worsts ‘’subirn't to tlw' ciirdiol of the (k»vcrrior-f ^irrul iu ('ouricir* were omUt 44 
hv A. 0 . 1957. [bt Kor tb^> Liv^c-Stock (lmr>ort) Qu»ii4utinr Hulcn, HM4, j»## (1) Bom 
(mvt Ga/ . HW4, Ft l\ -A. jv 27 (2) Ft St G.ir . 1)/- 18-7-1944. 1^, J (H S J. p 2! 

/5) (/ill. (.4r.., 22-9-1944, Notifin No. 3711 Wty, t4) 1952 ; Trirv..(‘n, Cidi:., 12-2-195'’^ 
Ft. 1, p I >5 

B« Protection to persons acting under Act. 

No .suit, prosecution or other legal procwnling sJiall lie against any |>ersnn 
for an\ thing in go(xl faith done or intendmJ to lx* done under this Act, 


ITHEI LOCAL AUTHORITIES LOANS ACT, 1914 
(Act IX of 1914) 

♦ The Act printeil here is as on 


C O N T E N T S 

fl Issue of short term bills. 

7, Loans not to lie eflectcxl except 
under this Act. 


Sections 

1. Sliort title aiid extent. 

2. Definitions. 

3. Borrowing {K)wers of J(K:al autlio- 

ntic.s. 

i. Power to (Government to make 
rules. 

5. Remedy by attachment if loan not 
repaid. 

Attachment not to defeat prior 
charges legally made. 


S. Application of Act to loans exist - 
ing previous to the fiftfi of 
Septerrilxr, 1871. 

9. [JifipmUd.] 

.SCHEDULE I. 

SCHEDULE ll^lRepeaUd ) 


STATEMENT OF OBJECTS AND REASONS 


**Casftain prathtal difficulli«?s fiavt- arifcn in 
the working of tiie L-ocal Authorities Loans 
Act, 18791X1 of 1879), and it is proposed to 
amend that Act jm> as— 

1 . to mnove all doubts as to the c^ompetency 

of Port oScers to fiorrow under tlws Act. 

2. to make it clear that in flie case of loans 

raised tinder section 7 of the Act (i, e. 
loans railed tn the open oiarkel} the 
Goveminmt of India can (a) by rule 
delegate the powet of eanctlop to Local 
CovieniaiciiU; ik) direct that the nn* 


expended babinrrs of such lain* ^Imll 
fie in tfw? rodMctJOri thr debt 

of tne local authority concmird, or 
utiliiixi in carrying out works which 
the local autimrity if legally autliorii«fi 
to cany out; {e) by rule ^klegate to 
Local viovemments, to such 

conditions as the C/overnor-C^ineral in 
Council may by rule impone the power 
referred to In the preceding clause. 

At the same Ume It is constdered desirable 
to taka this opportunity of oonsdildatifig the 



4 Cfu] 


[Tam] Local AuTHOBims Loaks Act. 1914 


«xiftiAg Acts which reUtc to lo*n« railed by 
Local Authoriticii* Those Actf are a§ follcwt i 

(1) Thermal Authorities latmn Act of I8r79 
(XI of 1879) as anicndaci by Act XV of 
1885. Act I of 1905 and Act V of 1907. 
Thu u the gi'fieral Act under which 
local autfif;ritie« derive tlietr urdmary 
fx)r row t n g powers ; 

(2) Local Authorities (Emergency) I^mus 
A ct, 1897 fXll of 1897), ns amended by 
Act XI of 1912. This Act extended tlie 

of tlie genera! Act hy enabling 
hxal authorities to iKirrow money for 
certain temporary einergencies, such as 
famine relief and tlw* prevention of 
rpidefiilc diseases. 

t3) The Ixxal Authorities l.*oan Act, 1904 
(111 ot 1994), as ai/iended by Act Vlll 
of 1!X)8, whii h enijxmercd t ertain of 
the more nnnortant local authorities in 
India, tsp<^cifcied in the Schedule to the 
Act) to raue money by the issue ol 
short-term hills repayable within twelve 
montlu. Optxirtunity was taken to ern- 
IkkIv in thu Act a provision < action 3) 
einibltng hn al autlioritu^, under certain 
restrictions, to raise money in order to 
repay money previously imr rowed. 

Thearj three A< ts. together with tleor various 
amending At Is, have bt'cn consohdatetl in the 
draft HiU, and, li the latter lR*conics law , will 

ACT now AFFECTED BY 

-Amendixi in its application t«i 

(a) Bombay by Bom. Ai t 11 of 1942; 

(b) Madhya Bradesh by C. P, Act I of 

1922; 

(c) Punjal) by Iv V Act XVII of 1949, 
-Adapted by A. O 1937. A. C A O , 1948. 

A. 1. O . 1950, 2 A L. O., 1958 
-Extended by Acts LIX of 1949. XXX of 
1950. 


diiappear from the Statute-book. Tb« ametid- 
meats mentioned in para graph one above have 
also fieen providoa for in the following 
manner * — 

Jmen imsni ( /). — This is covered by sub«ti» 
tution of the words “any person*' for 
tlie words “any b<Kiy corporate, Munici- 
pal Committee, or other persons’* in the 
pre.serjt definition of local authority as 
given in section 3 of Act XI of 1870 — 
see clause 2 of the Bill iiiow S 2]. 

Aff'endment r ^n ). — Tins has been provided 
for by clause \4) il) ivii) of the Bill. 

itataiMimavUs H (h) and (c). — Tlk*SJ!i have 
b *011 provided for by claujw? 4 ( 1) uv) 
of the Bill. 

In addition to thcvi^^ amendments, oppor- 
tunity has Iwxm taken to rivoncile 
certain discrepancies and to effect <vr- 
tam siinpiifications m the existing law 
which are due to the fact that the Acts 
now in force fiave btvii passed at difft?- 
rent times to deal witfi si>et i.il (un inn- 
stances. Apart from tins tfie hdl m iktei 
no change of principle in tfie existing 
law, and, in particular, dex's not alftx t 
the borrow ing powers coiderret! on any 
bnal authonty by any sjh-cijI I’nact- 
iiH nl “ 

— (oi/ette of India, 1914. Part \ page 5. 

;BSE01ENT LEGISLATION 

- Extend-ed in Bombav bv lk>m Act IV of 
1959; 

,, m Madhya Pradesh by M. P, Act 
XU of 1950, 

in Mavlias bv Ma<l At t X.XXV' of 
1949, 

,, in Pinij lb l»v Punj A< t of 1950: 
*'• llcj>-ab\! in p.irt and amended by Act 
XXXVIU of 1920. 

liepealet] m jiart l>y At I Xll of 1927. 


(THEj LOCAL AUTHOKITILS LOA.NS ACT. 1914 
(ACT IX OF 1914)‘ 

February, 1914,) 

*4« Act to consoi$daU and amend the law relating to ike grant 
of lixim to Local Authorities. 

Preamble. 

VVHPTIEAH it is expedient to consolidate and amend the law relating to the 
l>orrowing powers of local authorities; It is herehy enacted as follows: — 

i a] P'or Statement of Ofifects and Ueasons, se# Caz. of lud., 1914, Pt. V, p 5, and for 
teimrt of 5k4t*ct Committee. tlnd, p. 17. 

Th»9t Act has been partially extendcil to Berar by Berar Laws Act, 1941 (IV of 1941). 

It hms been ojclendtHl to the new' Provinces and Merged States bv tlie Mergt«d States 
(Laws) Ael, 1949 (LIX of 1949), S. 3 U-i-lOSUj and to tlie StaU-s of Manip ur, Tripura 
and VmdKya Pradtob by ihe liuiun Ternlorics (Laws) Act, IttiU (XXX of 1950), S. 3 
Ue*4-l950l. 

It has also be«n ratraded to States merged in the State of ; 

Bombay ; «m Bom. Act IV of 1050. S. 3 [30.3.1950]. 

Madhya Pradesh : om M. P. Act Xll of 1950, S. 3 [3-4-1950]. 

Madras ; ios Mad. Act XXXV of 1949, S. 3 [1.1-1950]. 

Punlab : oo* Pua|. Act V of 1950, & 3 [1S.4.1B50]. 
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1. Short title and extent. 

(1) This Act may i>e called THE LOCAL AUTHOntTIES LOAK9 ACT. 1914. 

It extends to the whole of India except *'fthe territories which, imme- 
diately liefore the 1st November. 1956. were compriswl in Fart B .States.)) 

■ d * far vtiH-M*c(uni bv A. L. O . [h] for ’’Prirt W Stiibn/' 

f>v 2 \ I* (),, 1956 V Ivc-forc* the* l%t Navr*tn}v'i\ 19*V0, tfx* fcillov^ing wi'n? tKt 

Pjrt B Stitr’s in Iniln : flynW ilMtl. J immn an 1 Kjviuutr, M.nlliya Hlurat. My<nn% 
Pcpsti, Bdjdsthdn. S.uir i^htr.! and Tr iv.mcortvCnrhin 

2» Definitions. 

In this Act, *'local authority** means any person legally entitltnl to the contrt>l 
or management of any local or municipal fund, or legally entitlt^l to impose 
any cess, rate, duly or tax within any l(Hral area; 

^"funds'', u-stnl wuth reference to any local authority, includes any local or 
municinal fund to the control or management of which such authority is legally 
entitltxl, and any cess, rate, duty or tax which such authority is legally entitlcnl 
to impose, and any pro[>erty vested in such authority; 

''prescribed*' means prescriln^sl by rules made under this Act; and 

"work** includes a survey, whether incidental to any other work or not. 

•{"The Government’* or "the appropriate Government" tneans, in relation to 
cantonment autliorities and in lelation to jw)rt authorities in major fK>rts, the 
Ontral (Government, and in relation to other local authorities, the State 
(Government ] 

[sk] lnh*ri$d by A 19 >T. 

3. Borrowing powers of local authorities. 

(1) A local authority may. subjext to the prescril^ed conditions, Ixirrow on 
the sei'unty of its funds or any portion theretif for any of the following pur- 
poses, namely : — 

ft j the carrying out of any w'orks winch it is legally authori/CMl to carry 
out. 

(n) the giving of relief and the establishment and maintcnnince of relief 
w'orks in time\s of (amine or .<:carcity, 

(in j the prevention of the outbreak or spread of any dangerous epidemic 
disease, 

(tejany measures which may lx* connected with or ancillary to arjy pur- 
poses S[H*cified in clauses fit) and itttj, 

(v) the repayment of money i>reviously lK>rrowrsl in ;iccordaru'e with law : 

Priivided that nothing in clause (v) shall be deeme<! to emjK)wer a local 
authority to hx a jxriod for the repayment of any money iK>rrowi^l thereunder 
which, when the jx^riofl fixed for the rejiaymerit of the money previously lK)r- 
rowe<l is taken into account, will cxccchI the maximum piTUKl fixed for the rc 
payment of a loan by or under any enactment for the time fK?ing in forte 

•[IVovided further that, in the case of loans other than loans made by the 
^{appropriiite Oivernrnenti , no amount exceeding tweritydive lakhs of runet^s 
shall be fK)rrow'eti unless the terms, including the date of Hotation, of sucii loan 
have Ijeen approved f>y the *^iapj>ropriate Government].] 

Section .1 — Note I 

(1] Where si Patichay^t Board borrowtrd f>e permitteil to imimd hi* p!.iiinf so 4 % tocliiim 
money from tlw* nlaintijl for any of tlie put- relief under S 55, Wiiere, briwever, the ptir- 
posrs fnunnerate«fi in S. 5, Local Authorities pofc for which the loan W4$ l>orrowod with* 
Loans Act, without the previotis tanction of out the previous sjirietion of the Ixical Ckivern- 
the Lexal Ckiver omen t as r«c|uired by the rule* rturnf does not fall «mder 5 the plaintiff is 
framrsi under the Act. the cootract u void entitled to no eguilable relief under S, 65. 1942 
but the plamtlff is under S 65. Contract Act, Mad 111 (112, 115) [AIK V 29], 
mtiUed to nsrtorattoo of his money etid can — “ 
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fS) NcHhing in this sectian shall be deemed to authorize any local authority- 
fa) to l>orrow or spend money for any ptirjxise for which, under the law for 
the time being in force, it is not authorized to apply its funds, or 

(b) to borrow money by means of the issue of bills or promissory notes paya- 
ble within any jierifxl not exceeding twelve months. 

[aj ImmrUd by thr IVvobiOou Act, 1020 i\XX\ lU of 1920), S. 2 a»ci S<:h. I. [b] Sui^ 
<c>r ’'Ixjcal Covernmpnt’* by A. O., 19S7. [c] Sul»i%!ui^d tor *'Ck)vernor-(^n<*ral 
in Cxjuiicil/’ ityid, 

STATE AMENDMENTS 

MADHYA PRADESH [OLDJ 

In «nb-jM?clirm f of tbii s<*ttioii. after clause (v) iIr* following c Lus-e^ !>hall l>e ituerUd, 

namely: — 

‘Yvij the iiKKTting of iN est,i)jlishme«t chirges. in case of temporary unforeseen finan- 
cial difficulty ; 

(tii) any «rxf optional cxjxmditure of an urgent and unfore^^ixui ebaracter not already 
prm'ided tor in th^^ section,’’ —Q. P, Act, I of 1922, S 2 I- V192^ ) 

PUNJAB 

In «iib-s»ec, (i), after clause (v), inssrt the folbmong c lause, namely : — 

‘Yei> any other purtiose winc h the State* Goveriunent may declare to Ik? a suitable one for 
which loans may Ik* taken by laK-al Autbontieic gener dlv or bv a partn idar l^xal 
Authority.*' - K. P Act W'll of 1949. S 2 [29-10.1949.] 

4# Power to Government to make rules. 

(l) The * [appropriate Governmenlj may make rule^^ coii;>istent with this 

Act as to — 

(i) the nature? of the funds on the .security of whic h money may l>e l>or- 
rowcxl; 

(it) the works for whicli money may be borrovN'cd; 

(Hi) the manner of making ap[)licatioas for permission to borrow money; 

(iv) the inquiries to l)e mack? in relation to sucli loans, and the rnaimer of 
conducting such iuejuirit^s, 

(v) the cases and the forms in which i)articulars of applications and pro- 
ceedings, and orders therein, shall be publisluxi, 

(i>i) the cases in which the •Uippropriatc Government] may make loans 

the cases in which local autliorities may take Io*uis from persons other 
than the “[appropriate Government],! 

feiii) the miinn(?r of recording and enforcing the conditions on which motiey 
i.s to In? l>or rowed; 

(tx) the manner and time of making or raising loans; 

(x) the instxjction of any works carried out by means of loans; 

(xi) the instalments, if any, by which loans shall Ik' repaid, the ititeresl to 
l:)e chargcnl on loans, ana the manner and time of repaying loans arid 
of paying the interest thereon; 

^xii) the sum to lx? charged against the funds which are to form tiie security 
for the loan, as costs in effecting the loivn; 

(ixiii) the attachment of such funds, and the manner of disix)sing of or col- 
lecting them; 

fariv) the accounts to Ire kept in respect of loans; 

(xv) the utilization of unexj^enided balances of loans either iri the reduction 
in any w^ay of the def>t of the local authority, or in carrying out any 
works wdrich that authority is legally authorized to carry out; and the 
sanction necessary to such utilization; 

and as to all other matters incidental to carrying this Act into effect. 

t • • • • ♦j 
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(3) All rules rmde under this Act shall be published *[• • •) in the 

<?ial G^izette] ; ami on such publication* shall have eHect as if enacted in this 

Act, 

Sub*ttiut^ (or **Loe,»l Cinvirrument/* hy A* O.. 19:U. Fnr rul«si ^pptvintf to 4 II 
loc il authonties in Union tt^rritories and to Caiitoimwnt Anthoritit^ and jx>rt autlwiriin^si 
of in i|or ports m tW forii^w Part A Statt'w. ^ ll»o I^kmI Aulfmritiw K Antral) 

Uulrx, 19>< (Gar-cttr of India. 19 >7, Pt. I, p. 1902^. and lor applying to otiiiH local 
authorities in the former Part A St itt^rs, the I^xmI Authorities Loaii< Hulet, 1915 
(Gazette of India. 1915, Pt. I. p. 1H8S ) id Certain wordv wen^ f»wiUled hy the Devolu- 
tion Act. 1929 iXX.WllI of 1929), S. 2 and Seh. 1. (di Suhnntx^ni for the original 
c lause, ib%d, [e] Sulvs. (2) was tt/uU [f j Ortain words were amiUsd^ iAwf. 

S* Remedy by attachment if loan not repaid. 

If any money lK>rro\ved in accordance with the provisions of this Art, or 
any interest or costs due in res|KH't thereof* is or are not repaid areordiue to 
Ifie conditions of the loan, the “iappropriatt^ ( aive^rninent * , if itself the huuier, 
may, and, if the * lapnropriate (Government] is not the lender, shall, on the 
application of the lender, attach the funds on the security of which tlie loan 
was made. After such attachment, no person, exce[H an officer a[)iX)int<Hl in 
this lM*half l>y the “[appropriate Govcrnmentj, shall in any way deal with the 
attached funds; but such otKccr may do all acts in resi>ect thertHjf which the 
Ixjrrowers rni^ht have done if such attachment liad not takim place, and may 
apply the prticeeds in satisfaction of the loan and of all interests and cost.s due 
in res|KH;t thereof and of all expenses causeil by the attachment and sul)scs|uent 
proceedings : 

Attachment not to defeat prior charges legally made. 

Providtxl that no such attachment shall defeat or prejudice any debt for 
which the funds attaclunl were previously pletlgenl in accordance with law ; 
but all such prior charges sliall Ik- paid out of the procetxl.s of the funds lieforo 
any part of the proceeds is applied to the satisfaction of the liability in rosiHH^t 
of wliich such attachment is made. 

[j] SudittiiUed (or "l.rx ( Government ’h l>y A. 0./l9>7. 

6* Issue of short term bills. 

nj Siibjwt to the provisions of section 26 of the Indian Paix'r Currency Act. 
the local authorities mcntioiKxl in .Schedule 1 an<I any otlier local! 
authority to which the ^[<ippropri.ite CGov ernrncuit j may» hy notifu alion in the 
^[Official Ga/ette], extend the provisions of this .section, may, with the 
previous sanction of the ^'[appropriate CGovernmenli , Iwrrrow money by means 
of the issue of bills or promissory' notes jjayable witliin aiiv [XTiod, not exceed- 
ing twelve months, for any j)urfK>se for whicli .such Jcxal authority may 
lawfully Ixirrow' money under any law for the time iKung in force : 

Provided that the amount of the bills or promissory notes which may \k*. so 
issued, shall not exceed, when the amount of the other moneys for the time 
being l)orrowc‘<i by such local authority is taken into account, the total amount 
whiem such local authority is emjxrweretl by law to Ix^rrow'. 

(ii) The [appropriate (Government] may, by general or special order, 
late the conditions on whicli money may ha fxirrow'ed or rcpaitl under this 
section. 

Gl Now MS He*serve ICaak of India Act, 19'>4 (II of 2994), S. 91, [hi SuhuUulsd for 
“Governor-General in CGouncil", by A. O , 1957. 

T. Loans not to be effected cjtccpt under this Act- 

Except as providtxl by or under this Act, no local authority shall, for any 
pur{X)se, borrow money upon, or otherwise charge, its funds; and any contract 
otherwise made for that purpose after the passing of thi.s Act shall lx? void : 

Provided that nothing herein contained shall f>e deemed — 

(a) to preclude any local authority from exercising the ix>rrowtng powers 
conferred on it by any special enactment now or hereafter in force; or 
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(b) to affect the power conferred on any local authority by any such 
enactment to charge its funds, by guaranteeing the payment of interest 
on money to \ye applied to any purpose to which the funds of the local 
authority can legally be applieti. 

STATE AMENDMENT 

MAHARASHTRA [Old Bomb«y] 

After clause (bj of the proviso io st*ction T titMtl the following; namely : — 

“or 

to preclude any cliff net local hoard established under section 4 of the lk>mbay . 
I^K'ul lioard.f Act, 1923, from receiving an advance from the Government of 
Bombay cvjuivalent to the amount of the ce*ss, levitni under sufv section ol 
section 93 of the said Act, which has not been collected or the collection of 
which has iK^eri «ustx.*iide<i under sub-section ( of the said sta tion 93.” 

~ Ikrm. Act II of 1VM2, S. 2 17-2-1942.] 

*(S® Application of Act to loans existing previous to the fifth of September 
1871. 

The remedy mentioned in section 5 shall be available for the recovery of 
anv money lent bv the Secretary of State in Council to any local authority 
before the fifth dav of September, eighteen hundred and seventy-one, and the 
interest due on suen money.] 

[a] SMbitituUd for the original section, by A. O. 1937. 

9 . Repeals. [liepaaUd by the Repealing Act, 19^7 (Xll of 1927), S. 2 and Sch.j 

SCHEDULE I 
(Sas section 6.) 

The Cor{X)ration of Calcutta. 

The Commissioners for the Port of Calcutta. 

• • • • • • j 

The Municipal Cor^xiration of the City of Bombay. 

The Trustees of the Port of Bombay. 

The Corporation of Madras. 

• • • • • • j 

c[ • • • • • • J 

The Trustees for the Improvement of the City of Bombay. 

The Trustees for the Improvement of the City of Calcutta. 

[tt] The entry rel.itinR to the CommisMoners for iho Port of Chittagong was omtf/ed bv 
A. C A O., 1948 ! bi TIr* entries relating to the Mumnp.d Carnmittt*e of Rangoon and 

the Commissioners tor the Port of Rangoon were .mo < *j by A. O , 1937. [c] Tlvj 

emtries rcLiting to the Mnnieipality ol Karat hi and the Trustees of the Port of Karachi 
were by A. C A O., 1948. 

SCHEDULE II.— Enactments repealed, [liepealedhy ihe Revealing .let, 192? 
(Xll of 192?). S. 9 and Sch.j 


(THE) LOCAL AUTHORITIES PENSIONS AND 
GRATUITIES ACT, 1919 

(ACT I of 1919) 

[The .Set printed here is as on l-S-1960.] 


Brotionb 

1. Short title and extent. 

2. Definition. 

3. Power to ^ant extraordinary peo- 

fions and gratuities. 
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STATEMENT OF OBJECTS AND HEASONS 


‘Provisions almady exist in some of the 
enactments relating to local anthonties (or the 
JCmnt of pensions anil gratuities to employees 
who mav fae woundtxl iinci to the families of 
the employees who may l>e killer! in execution 
of their fluty. Hut it is not oimi to a local 
aiitlioritv to grant a pension f>r a gratuity to 
an employet^ t'r to h«^ family vs hen lie has 
hem irirapacitatefl or has lost his life in the 
service of the Slate. It is proi>o%etl to ivmnt 
any lo< al authority, which so uesircs. to grant 
a p<uiM(»n or a gratuity in such ,1 case , ami, 
in onW sixxiaily to provide tor cases wlieie 


those w*ho had (seen in the employ of local 
authorities proc'tsrsWl on actu*e M^rvic'e during 
theC^reit War. it is proposed that tln^ meamire 
should l>t' appUcihl' in cases of iufury, 
disf'ase or death uhich have cn'curre^l stiK^s 
tlu' 4th Augtist, Tlw Act will \m an 

enahUng Act. tlie provivions of which can lie 
rn nle apphcahle hv such lot ,il authontieii an 
care to avail tbeniselves of it to any cawt 
covens! by the terms of the Act. the sanction 
of the al C^ivctnmrnt l>eing roQuifcsl In 
each rase.*'' 

— of /ndutf r^fl V', IH, 


ACT HOW AFFECTED BY SI BSEQt'KNT LEGISLATION 
— Amendeil bv Act XXXVTll of 1920. 

— Adapteil by A O . 19 w ; A. L. O , 1950 ; 3 A. L. O., 1956. 
— Extended by Acts !dX of 1949 . XXX of 1950. 

— Extendf\l in Homliay by Bom. Art IV of 1950. 

— Extemh'ii in Punjab by Punj. Act V of 19.50, 


[Tin:) LOCAL AUTHORITIES PENSIONS AND 
GRATUITIES ACT. 1919 

(ACT 1 OF 19l9r 

[ 2Ciih February, 1919.] 

An Act to ej’tmd ths poum^ of local author ii$ss m ra^arJ 
(o the {/rantini; of peimons and gratuitiu. 

WiIEBP:A 8 it is exix*c]ient to e.xtend the jK)wers of local authorities in regard 
to the granting of jx^isioiis and gratuities ; 

It is hereby cnacttnl as follows : — 

[a] For Statement of Olijes ts and Reasons, U4 Caz. o( Im!., 1919, Pt. V, p IH. 

This Art h is l>een nctendeil to the new Provinc en jmd Mergrxl Staten by the Mergesl 
States (Liws^ Act. 1919 UdX of 1949). S 3 [1 1-1950] and to the States of Manipur, 
Tripura and Vindfiva Pf.idesh liy tfu* Fmon 'Pcrritorics (Laws) Act. 1950 (XXX of 1950), 
S. 3 [16-449.50.] 

It has been extended to the Staten merge^l in the State of — 
fiombav bv Rom. Act IV of 1950, S, 3, [30.3.1950.1 

Punjab by Punj Ac t V of 1950. S. 3. [15-44950.] 

1* Short title and extent, 

(1) This Act may Ix^ called TifE LOCAh AUTHOIUTIP^l PPLNHIOSB AND 
Gratuitieh act, 1919. 

^[( 2 ) It extends to the whole of India except ‘'ithe territorie.s which, imme- 
diately l)efore tiie Lst ,\overnlx‘r. 195(h were comprised in Part R Statesl.) 

[a] for suh-^fTtion ( *}, by A. L. O., 1950. [h] Suhrftfutrd for "J* art R States'* 

bv 3 A. L O., I9r>6. imrn(‘<hately Ixrfore tlie 1st Novernlier. 1956. the fr^lowung wen? 
tlx Part R Statin in India : Hyderabad, Jamiini and Xashrnir, Madfiya Rh ir it, Mys^ire, 
Pep.su, Rajasthan, Saurashtra ami Travanrore-Cixhin. 

2* Definition* 

In this Act, ‘‘officer" means any person who has undertaken '‘[service under 
the Government] and who immediately prior to urKlertaking sm h ser vice, wm 
paid and employed solely by a local authority and, but for undertaking such 
service, would in the orainary course have continued in such employment; 
^[and, the "appropriate Government" means, in relation to cantonment autho- 
rities and port authorities in major ports, the Central Government, and in 
relation to other authorities, the State Government]. 

fa] Tl»e words **th« fervicc of Coveromeiit” were succeidvely amended by A. O.# ltlT7 
ind A. L O., 1850. fb] ImeerUd by A. O., 19S7* 
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3» Power to grant extraordinary pensions and gratuities. 

Notwithstanding anything contained in any enactment or in any rule made 
thereunder regulating the powers of local authorities, and without prejudice 
to any powers conferred by or under any such enactment, a local authority may 
grant a {Hmsion or gratuity to any officer thereof who may, since the 4th day 
of August, 1914, have been wounded or otherwise incapacitated in •[service 
under the Government], and to the widow or child of any such officer who 
may have died in conseijuence of injuries received or illness contracted since 
the 4th day of August, 1914 in the course of such service. 

[ 4 ] The word# “the service of ( Government'* were successively amended by A. O., 1937 
and A. L. O., 19.50. 

A’f>i^ “-*Provision« already exist in some enac tments relating to local authorities for the 
grant of pimsions and gratuities in case the officer of the local authority gels killed 
or incapaeitat<*d w'hili* in execution of liis duty. This Act provides tor cases, wlien 
llw? oihc er gets kilhtl or incapacitated while in the s**rvice uiuWr the Coverument. 
Under this Act a local autliority is ernpowertxl to grant a jKuision or gratuity, vvImmi 
an oilicer ts killed or iiicapacilattsi while in tlic service under the (Government. 

Provision as to pensions and gratuities. 

(l)Sxxch pension or gratuity may l>e granietl in addition to any [x?nsion or 
gratuity payable to the officer or his wife or child, as the case may l>c\ under 
any general or special orders of •[His Majesty in Council] or of ^[the Central 
Coveriiment or any State Government], but shall not. save with the sanction 
of the ^(appropriate Covernmentj, exceed the amount of the i>ension or gratuity 
to which the officer or his wife or child would have l)een entitled under any 
such orders if his employment by the local authority had been service for the 
same time and on the same pay ^ [under the Coverninentl. 

f'Vj Any pension granted under this Act may be made to take effect from 
fjuch date subsequent to the 4th day of August, 1914, and sulqect to such con- 
ditions as the Iwal authority may think fit. 

i ii] Th«^e worth shall stand unmfxiificil, A.L.O., 1950. [h] Sub§t%tut^d for “(k^vcrnor- 

it»iu*ral i« Coimcil,” by A.O., 1937. [c] StUjsiuuXsd for 'T^al (government," tbui, 

[d] The words **uudcf Government** were successively amended liy A.O., 1937 unti 
A.L.O.. 1950, 

S. Procedure. 

Sulqect to the provisions of this Act, the decision of a local authority to 

R rant a |x*nsion or gratuity thereunder shall lx? made in such manner and shall 
e stibject to such sanction as may l>e prescril)ed by any enactment or rule 
regulating the grant by such hxal autliority of |x?nsions and gratuities: 

Provided that in every case the sanction of the •[approj)riate Government] 
shall Ik? necessary. 

[«] SuhttituUd for “Local (Government," by A. O., 1937. 
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STATEMENT OF OBJECTS AND REASONS 


‘Theol 1 j^^ct of tlie iw lwnne ciivis,ij?edi in tilt* 
ImH is to provide tor the* c<mstitutioii of a 
National Volunteer Force tor iiiipartiug tmli> 
tary training to the members ot the public 
wiln a view to inculcating amcHig them a 
fiens*^ of ilisciphne, security aiul self-rehancc 
and luten^st ui national service. Mihtarv 
training w ill be given in cafn{>s, which wall 
Ik* up convt'nient pi act's anti, w herever 
jjossiblr. Hi the vicinity ot community pro- 
jects. All able-l>ovlu*d mah* citi?:ens iK twecn 
the ages of IS and 40 are eligible to join the 
National V’olunttvr Forvx*. 


Till' Hill stvks to provide tire legal hajis 
lor the nnpiitmg ot tiaiiitng, tire cwtablisb* 
nient of tramuig eimps ami tire exv*r\ase o( 
liivtanliiiarv control over the trauims whil« 
in trie camps Matteni ot administrative 
details conn(*cti\l v\ jth traimng. remuneratiott 

{ > iyahlv"* to the trviiiuH*>, iwue of stores and tlws 
ike w ill Ih» n*giilattvl by nicaus of rnle\ to bft 
trained unvier the proj>^w»Hl law d* 

of Iml . FF)5. F.xtia, l*t\ IFScnc. 12, 
p. 50S. 


ITUFi LOK SAHAYAK SENA ACT. 1956 

(ACT Llll OF 195())^ 

[ I Mk S4fpteml>fr^ 19^6 ] 

An Jet to j/rot'kile fm Ou comiiiution of Lok Saluiyak Sena f^w iwif>artjnv 

^ratnifiy to ctiisens of huUa. 

Be it enacled by Farliaincnt lu the Seveuth 5'ear of the Bepulalic of liulia as 
follows : 

la* For St iteinent ot Objei tv and Heasoms. ste (bi/. ol Ind.. 1055 Extra.. Ft. lEScx'. 
p. 508. 


1 . Short title and extent. 

(1) This Act may Ik? called THE LOK SAHAYAK SENA AET. 195(i. 

(2) It extends to the whole of India. 

JSvie - A j>ir!).»)ii eiiiulbd as a \ i4un((«i under the Art, shall not, on iIk* groom! only oC 
a vcluntifi be lialdr for military m-tniic*. Hut hr may iM'calhd ujMin (o undergo 
MU li framing as m.iy Ih* prcM iiImhI and while undergoing stu }i training, shall jK iloftn 
such duties as the prevc r lUxl authority may order. 


2« Definitions. 

In this Act, unless tlie context otherwi.se reipiires, 

(a) 'camp' means any place establishetl uftdcr section 1 as a camp where any 

iKxly of volunteers is for the tune fxang underigoing trainitiji;; 

(b) 'Force' means the Lok Sahayak Sena constituted under this Act, 

(c) *prescMl>ed' means prescnlred by rules made under this Act; 

'iiuperior officer' means any officer, junior commissioned oflict r. warrant 
ullicer or uon-cornmissioaed oHicer, of the regular Army or of the Fcrri- 
torial Army, 

(e) 'volunteer' means a person enrolled in the Force under tins Act; 

(f) all words and expressions used in this Act and not tlefined but deluKxl in 

the Army Act, 1950, or in the Territoriid Army .Act, 194S, sliall have the 
meanings re.s[>ectively assigned to them m the said Acts. 

3* Constitution of the Lok Sahayak Sena. 

There shall f>e raised and maintained by the Central (dovernment a force to 
be designated the Lok Sahayak Sena f>y tlic enrolment of volunteers in the 
manner hereinafter prov ided. 

Establishment of camps. 

The Central Government may establisfi such num!>er of camps for the ptir* 
poses of the force as it thinks fit and may close down or re-establish any such 
camps. 


5* Enrolment. 

Any citizen of India not fjelow' the age of eighteen years and not al>ove the 
age of forty years may offer himself for enrolment as a volunte^ and may, 
satisfies the prescribed conditions, be enrolled in tlie prescribed manner 
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by the prescribe! authority for such period and subject to such conditions as 
may i>e prescrii>ed. 

0. Duties of volunteers* 

No person shall, on the ground only of f>eing a voltinteer be liable for military 
service, but subject thereto a volunteer may l>e called upon to undergo suen 
training as may l)e prescrit)ed, and while unclergoing such training shall jKirform 
such duties and discharge such obligations as the prescril>ed authority may. by' 
general or special order, di rc^ct. 

7* Diiichargc. 

Every volunteer shall l)e entitled to receive his discharge from the Force on 
the expiration of the periml for which he was enrolled, nut may prior to the 
expiration of that period. l)e discharged from the F'orce by such authority and 
subject to such conditions as may Ik* prescrilxxl. 

8* OifenccB and penalties. 

(j) If any volunteer commits any of the following offences, that is to say, — 

(tj without sufficient cause fails to attend at any place when duly retjiiired 

to do SO; or 

(ii) while in camp on duty — 

(a) absents himself from the camp without leave; 

(b) uses criminal force or uses threatening or insubordinate language to a 

superior officer or assaults a supt^rior officer; 

(c) di.solK*ys any lawful command of a superior officer; 

(d) neglects to obey any standing, general or other orders by the officer 

commanding the camp; 

(f) uses criminal force to. or assaults, any volunteer or any person subject 
to the Army Act. 1950. or the Territorial Army Act. 191S; 

(f) knowingly do<ts any act which is prejudicial to the maintenance of 
goixl order or military discipline in camp; 
he shall Ire punishable summarily V>y order of the prescril>ed autliority with 
fine which may extend to fifty rupees or. in default, by Ixing confined to 
barracks for a term which may extend to seven days. 

Any fine itn|K)sed by order of the prescrilKxl authority under sub- 
section i V may. on application made in this behalf by the prescrifred authority 
to a Magistrate having jurisdiction in the place where the volunteer resides 
or has a place of business, l>e recovt‘red in accordance with the provisions of 
the Cmle of Criminal Trixetlure, 189S, as if it were a fine imposed by such 
Magistrate. 

©♦ Liability for causing loss of, or damage to. Government property. 

If any voiunteer wilfully or rH^gligently causes loss of. or damage to. any 
proi>erty of the Ciovernment, the prescribed authority may. after giving him 
an opportunity of lieing heard and after making such inquiry into the matter 
as it thinks fit, make an order retpiiring him to make goro tne loss or damage 
within such time as may lx‘ specified in the order or within such further time 
as may l>e allowed by the prescrilKsd authority in this l>eha!f. and where the 
amount thereof as determined by the prescrilxKl authority is not paid within 
the time allowed, it shall, on application made by the prescribed authority to 
the Collector of the district in which the voiunteer resides or has a place of 
business, Ik? recovered from him in the same manner as an arrear of land 
revenue. 

10« Presumption as to certain documenta. 

Where a volunteer is required by or in pursuance of any rule made under 
this Act to attend at any place, a certificate purporting to be signed the 
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prescribed officer stating that the volunteer so re<juired to attend failesd to do so 
in accordance with such retjuirement shall, without proof of the signature or 
appointment of such ofiic'er, be evidence of the matters stated therein. 

11* Power to make rules. 

(Ij The Central Covenunent may, by notification in the Official Gazette, 
make rules* to carry out the purposes of this Act. 

In particular, and without prejudice to the generality of the foregoing 
power, such rules may provide for all or any of the following matters, namely 

(aj the autlioritics by which, the manner in which, the |H‘riod for which, 
and the conditions sul)jcM.rt to which, any t>erson may \hj enrolled as a 
volunteer; 

(b) the training, discipline, duties aud obligations which a volunteer has to 

undergo, observe. j>erform or discharge under this Act; 

(c) tlie autljurities by which, and the conditions subject to which, a voluntt?er 

may l>e dischargtxl, 

(d) the inanrjtT in which, and the condititJiis subject to which, a vo!unt(?er 

may Ive calk'd o\it for training or duties; 

(e) the determination of autlioritics for the purposes of this Act; 

(f) the oilucrs 1>\ whom certificates may Ik* signesl under section 10; and 

(g) any otlier matter which under tins Act is to l>c or may Ik* [>rescrilKxl. 

(3) All rules made under this section shall lx* laid Indore Parliament for u 
pericKl of at least thirty days, as soon as may lx* after they are made, and shall 
{>c subject to such modifications as 1‘arliament may make* tlierein during the 
session in which the\ are so laid or the session immtxhately following. 

[a] For l.ok Sahay.ik sSon i 1937, (Ia/. <»f Itol , 1937, Fl. IKhSi’i;. 4. j) 1S9. 
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PART n 
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tics from iorcign States tn India. 

Reception orders otherunte than 
on peUUon 
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cruelly treated or not under 
proper care and control. 

14. Receptioii order in case of wan- 

dering and dangerous lunatics. 
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care and control. 

16. Detention of alleged lunatic 
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Management and administration 

49* power to dispose of lunatic's pro- 
|X"rly for certain purpt^ses. 

50. Execution of conveyances and 
powers by manager under order 
of Court. 

51- Court may order performance of 
contract, 

52. Dissolution and disposal of pro- 

ixrty of partnership on a rnem- 
her Incoming lunatic* 

53. DisjK>sal of business premises. 
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tute inquisition as to persons 
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tHct Courts. 
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finding thereon. 
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Judicial ptmers ertr person and 
estate of lunatic 

67. Custody of lunatics and manage- 
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99. I’oNver to make rules for recep- 
tion of lunatics received from 
outside India. 
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1(X)A. I Hepeileti,] 

101. [iieyMtalt'l,] 

SCHEDULE I.-^FOHMS. 

SCHEDULE \\,-[Rttyeal^,] 


STATEMENT OF OBJECTS AND REASONS 


“Thv hulk of tfjo l.iw rcUttng to the rus- 
tody of aiul the tnauaRnuent ot tlicir 

e#t 4 tf^ in India is at presc'nt contaiiuxl in tl»e 
following Acts: — 

(1) The Lunacv (Supreme Courts) Act, 1858 
(Act XXXIV of 1858). 

i'Z) Tiie lamarv (I^istricl Courts) Act, 1858 
(Act XXXV of 1858). 

(S) The indi.m Lunatic Asvduni.s Act, 1858 
(Act XXXVlot 1858). 

(4) The Military Lunatics Act, 1877 (Act 
XI of 1877). 

(5) The Indian I.un.itii' Asylums i, Amend- 
ment) Act, 18^S8(Al t X\ II! ot 1886). 

(6) The Intlian Lunatic .\sylums (.\merul- 
ment) Act, 1889 iAct .\X ot 1889). 

(7) Chapter XX.XIV o{ like Code of Ciuninal 
Prtxtxlure, 1898. 

(8) Sot'lion 13 of the Prisoners Act, 19(X). 

The first three of these Acts are h.rs<xl in a 

great measure on the English Lunacy Regula- 
tion Act, 18?k> (16 and 17 Vict., c. 70), and 
tiie Euglish Lunatics .Act, 1B3:J il6 and 17 
Vict., c, 96). These English Acts after fre- 
quent amendment are now replaced by the 
Lunacy Act 1S90 (53 V*ict., c. 5), as amend- 
«hI by the Lunacy Act, 1891 (54 and 55 Vict., 
c. It is in the opinion of tlie Ckrveniment 
of India desirable that the law relating to the 
custody of lunatics in India should be amend- 
«d and assimiUted with the modern Endish 
law cm the subject, and the present Bill has 
been prepared to effect this purpose. Oppor- 
tunity has also been taken to rearrange and 


cou'^ohdatr as f.ir as possible- the whoh* law 
rcbiling to luu.itit s. 

The provisions of section 30 of the Pi isorjors 
Act. LjKX), .nui much of Clnpter XXXIV of 
the (Jixio of Crumn il I’nx txiurc, 1898, cannot 
l)C conveniently insert txj m any gf-neral 
Lunacy .Act. and they have therefore Ixvn 
left mitoui IhmL Sul)-stH'tions i2) and (3) of 
Station 471 vind the whole of si.'ction 472 ot 
the Cfxle of Cnmm.il Procvdure which merely 
regulate the pi. ices in vvhicli cninmal luna- 
tics may lie confiueii and preserdK* tie* man- 
lUT in ss hu h s*K h lunatics are to lx* visited, 
h.ive, however, lx*en incorporattsii in tiie pre- 
sent bill The mam featurt*s of the 

bill are nottnl below. 

Cdiapter 11 deals with the confiruTnent ot 
lunatics in asvlimis in rtxeplion orders and 
covers much the same ground as the Lunatic 
Asylums Act, 1858. In so far as such rtx?ep- 
tion orders can lx* made otlK*rwi.se than on 
petition the law is left practically unchanged. 

Sections 4 to 11 and 18 to 20 however make 
a coiisiilerable change in the law. At present 
the confinement of lunatics in asylums on the 
application of relatives and friends can be 
eliccted as follows: — 

(a) In Presidency -towns by an order under 
section 7 of the Lunatic Asylums Act, 
1858. 

(1) after the person whom it Is desir- 
ed to confine has been found to be 
a lunatic by inquifitioo« or 
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12) acconip4ni<?di by nwlKiil 
tilicjtes sfxxilkni thert’ui; 
an (irvicr umWr stvtion 7 oJ the I.uti.itic 
Asybitn-i Act. c^kti only Ik* made 

^o^ the confinenK’tU ot a lunatic in an 
Acylum in a V*rt\Mdency-U»vvn. atul 

(b) Outside the Prt^i deucy- tow ns. <uily by 
ail order of the Civil Omrt. 

tlM* prt*Mmt Bill the priK Cilnre nrt^- 
■cnfKxl by *‘^.1 tioii 7 of tin* Lunatic Asylums 
Act, IH5S. h iv iMfii chanited. ami wlw're ap- 
plication IN masie for the < tadiimneiit ot a 
lunatic (not lx'in>; a lunatic so found on in- 
quisition^ in an a*'yh:in the applu alnui must 
lx* made bv \o i Nt.yCivtiate and a 

nx'cpfKxi onlei i an cadv be in nti.' bv him. 
rlw distOH tion lH.{uts*n asvlmns lu Prcsj- 
dm('y-t<»v\ ns aiul asylmns outsKU* mu h ariMs 
lias Mse to adnninstr.itivc dillu ultiev 

and uiri'Mvrnuuu es ami serve*- no useful }>ui- 
j>ose. It has tlicretcia* bet n diMMidcil 

It wili be observed tt; it umlci flu' Hdl i<h ep- 
tioii ord< iv tui [X'tilion t an only In* in nle m 
FrcMtletu y- ns. ami \i\ this pai t u ubir t ht‘ 
provisions ot Act XXW I <‘f 1 S7H have In tui 
lollowasl. Uu'd (.ovemnicnts t ni. h<»wever, 
apidy tlie prcwiMOns <4 the law leyaidini^ 
sucii lereptjon orders to areas ontsulc llic 
PrcsuU'iu v-tow ns. 

Thi* proctsluri' piestiibed tor the jssue of 
n>rcptit>i« <irdeis is I^iskxI on tlie Knjijbsh 
l,un iev At t. l I he manner tn w Im h 

mctlioil certifn itev are to lx* j^ttven and the 
inethcHi of ea iinin itjon are < «retullv piest ni»- 
<kI in fb* A< t, Oi l e\ -'i s' t are Iris fxs-n t aken 
to prevent th trnj)totH etiifite inenf ot anv 
{:k«ts<ihi hi an asv l im e tals* allcj^ ition <d 
1 tiriat'v 

C'hapter I\ IS a ref>rt>du< to>u witlisbji^ht 

ACT now AM LCTfcdl BV ^ 

■■ Aii|eiidi>] bv Aits Xn ot bJlh, \ I ot i'tdd; 

XI of I'uib XXXII of bid;, xxxiii of 

192 >; \ of l9-:(b X of 1927, Xl\' ot 19 ;2, 

xxx\ of V)'A, ni of brii. lA iot 1979 

— Adaptixl iiv A O . 197.7 A, C A () . I tlS, 

A L (> . 1970, j A f. ( ) . 1979 

— Anieodevi 111 j(v ajjpio ifien to 

\i' Iwnniitv bv ban, .Ai ts XV ■ f 19>tb X\ 
ef i9;s. vili ot 1971. \( V U of 

I97S. lA I of ]'t79. 

-n) M idio' I I'r flesh fis M I' \t t XXUl 
of 1972,, 

tiii) M uir IS b\' \fad. At t - XIV' ^9 19 

XV of 19 ;s. xn of 19 1 >. 

bv) Pun/ iia fjy Ibioj At t XX\\ 11 »d 197fy 

(vt Soirashtra bv 9au At t Xl^Il of i97.>. 


verlml chani;cN of tl%c nroN<?nt Lunacy 
(Supmur Ca>urlv) Act, IhSo It in prtdKibtc 
that suf^Ntami.d amcndmctitii bringing tfvc U\v 
and pitx'cvlurc rmne into iicconLincc w ith the 
lutKlcrn Lngbsh law may Ik* desirable, but tho 
Covcrniucnt of liuha tio lUg think it cx|VHl»c«t 
at prevent to make my tdungc in tbiv put of 
tbt* Bill until the High Coiiitv conccnuKl have 
ficen ronvultr'iL 

(diapter \’ tleab with lunacy ptwcctiinijs m 
District C'ourtv ami emluKlio with shght 
changt^ tlh’ existing law as contaimNl in Act 
XXXV of HvAH U miv ikkniIiIv f>c dcsirafiltj 
at ii later stage to assiiuii ite as far as fKivsible 
the priK iNlure in the District ( 'ourtv to that 
whieh nriy f*e fin, illy adopt^^l fot the High 
Cauirfs. Doubts have Invii e\i)rv*v(ie\i wliether 
tfiat Al t empowers a Divt net ( amrt to issue 
luvleis tor the lietention of a hiuatie in an 
asvlum sMt' In r# 9<a;a Auur, Jl .H '>9 t9il 97 V) 
rhis quest ion lias lunv Iwh'ii set at rmt hy tlu* 
orovisuMis of clause 79 (1^ which is taken 
rotu the Knghsh Lun ii y Ai t, INVKf 

<■ iianter L\ is new . Spixual attention 
rnav , however. Iw drawn to clause 9*4 'now 
S 97 u hn h jxuialises the detention (»f luna- 
tiis in asylums in contravention of the Act 
and als«> the detention tor payment of hiiu* 
t It s or dh'gi'il lunatic s in 1101101 * 101*11 rnstitu- 
tjons. 7 his c lause is fcisesl on si'c tioji ilTi of 
t he Lnglisli At t. I’his r 1 lusv* iloes not prohliii- 
hit the detention of iunatn s fiy tlieir relatives 
c*r in their own houws 1 lu' (uivernmetil of 
India are, however, id opinion that in tfm 
puhln interi*sf it is desirahle (hat complete 
1 ontrol should f)r r*X{''ri isesil over tdl private 
institutions wlieri* biinitn s are c<Uif)n<vl for 
payment '* 

- (.a/.etteof Imh i. 1911, Ibirt V Tige LIT, 

BSi:yi ENT LEGISI.ATION 

v,M tt.u Pradesh hy L. P Ac t XXIV of 
1977. 

“ ICxtemii'd Icy Ac ts LIX of 1979. XXX of 
1979, 

Lvtmdeii in Honittay by Bom, Ac t IV*" of 
l9>o, 

fAfemb d ill \f idhy i liharat by M. B Act 
XXV ol 1979, 

— I.vfendisl lit M idljv i Pradesh hy M. P, Act 

xn of Lr>9. xxiii of i97h 

l'A9'nd«al tn l*un)ab hy Punj. Art fd 1979. 

iUixMled in jiirt ind imcnded by Act 
XXXV III cd 1929, 

- UeiK lin'd in part by Ac ts XV 11 <d L>17; 

XV Hi cd 1919. 


nir: indianj lunacy act, 1912 


;A(‘T IV OF 1912)* 

( J(Uh March, 19J^./ 

.in Act to corn oh dale and ani'emi th^ Law telaling to IjUnacy, 

WHEHEAB it is eximlieiit tu coiisolidate and amend the law rebiting to 
lunacy; It is fiereby enac te<l as follows: — 

; j ] For Statcfuent of f lbpx ts and BeaivcmN, i## Caz/dtc of Intlia, 191 L Ft Vb p 147; f<>r 
Hrport fd in feet Cnmrnitlax?. »itd , 1912. Pt V', p 57 This Ac t exctqd Cfia pter tV ban 

Preamble ~~ Note 1 no -M'jMrate prcqKrty. rid] 2k M i l LJorir 7<>6 

(1} Ar t XXW of Ik5b did not apply a iTlS/CDB). ifVr ra Atyar, J A 

aoember cf a Htrxbi Mttakfhara family ow rung .2] TIk- | lovivioriv of tl»«; Lunacy Act ar« 


IVol 10 ] 2 A M. 2. 
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[)cen dcclarcci to in force in the Khondmah District hy tf»e Khondmals Laws ReEul»» 
tion, 19;’S6 (IV of 1936), S> S arwl Sch, and in I lie Angul District by the Anjrul Laws^ 
UegtiUtion, 1936 (V of 1936). S. 3 and ^h. 

This Act has Ixjen extetnUd to the new Provinces and tlie Merfieti States fn' the Mrr- 

Statf's Act, 1949 (LIX of 1949\ S 3 ; 1-1-1950), and to the States of Maivipsir, 

Trimira and Vjndhya Pradt'sh by tlK* Union Territories (Laws) Act, 1950 (XXX of 1950), 
S. 3 [16-4-1950). 

U has also Iwteu ett<»ndi'<l to the States merged in the State of Madhya Prade%h by 
M. P. Ac t XU of 1950, S. 3 * 3-4-1950 ; Maharad tra and (hjj irat hv Bom. .\ct IV' of 
1950. S. 3 [30-3-1950); Punjab l>y Punj. Act V of 195^). S 3 15-4.19501. 

The Act has exlcmdeil to the whole of the I nittxl State of Gwalior. IruUrre and 
Vlalwa (Madhya Bharat ^ l»y M H. Act XXV of 1950 ami for the purpos<*s of that Act, ihti 
CViilral Act IV^ of 1912 has Inxm adoplc-d mutain mutandu a> the lain icv Act ot (lie 
United Stale, M. B, Act XXV ot 1950, Ss 2 and 3. 


PART 1 
PRELIMINARY 
CHAPTER I 

1* Short title and extent. 

( 1 ) This Act may l)e called THE INDIAN LUNACY ACT, 1912. 

It extends to the whole of India ‘'[except the State of Jammu and Kash- 
mir) .] 

[a] for former snh-sec. (2\ hy A. L. O . 195(V 9* 5u6.i/iiw/#d for ‘“except 

Part B States”, by Part B States (Laws) .\ct. 1951 i lll of 1951 ^ S. 3 and Sc h. [1-4-1951.] 

STATE AMENDMENTS 

BOMBAY 

By virtue of the provi‘«iOMs c outained in Iknn. .Sc V 111 of 1954 and X( \ I! of 1958. tliis 
Act a» nmendcxl l>y liomh.iy -Act \ MI of 1954 is c\tendt*ii to the“ w hoh* (vf the St.ife of liomluv 
including the transfcrmnl terntones. — S«# Iktni. .Acts V'llI of 1054, S 2 ami \C\ H ol 195t>. 
S. 2. 

MADHYA PRADESH 

Ihls Act as amended i>y (he Indian Lunacy ‘Madhya I'radfsli .Amemlrmiit * .Act, 19,52. a* 
was in force in tlie Mahakcwhal rc'gion, i> exteiiii«*d (»» ami shall l>r in tfarc t‘ in all the cither 
regions of tlie Slate of Madhva Pradesh — M. V. Act XXUl of 195S S. 2 ..iiui Sc !i . Part A, 
item 73. 

2* Savings. 

Nothing contained in Part II shall In* dccmi^d to afiet t the powers of any 
High Court •(* " 'i over any |>erson found to In* a lunatic iiy inquisition or 

over the property of such lunatic, or tlie rights of any jx'rson appointed l)y 
such Court as guardian of the person or manager of tlie estate of such lunatic, 
[a] The wordu “for a Part .A St.cte” wvrv omtUtd by 2 A. L, O . 1956. 


3# Definitions, 

In this Act, unless tliere is anything repugnant in the suliject or context, 

( 1 ) *'asvlum'* means an asylum ♦[or mental hospital] for lunatics established 
or licensed ‘"[liy ®[the Central Government or any *[Statej Government]): 

fa] Inmrud hy the Lunacy (.Amendment .Act, 1922 (VI of 1922). S. 2. [b] Sub$iitm4§^d 
tor ”bv Canernment”. bv A. O., 19S7. [c] SubstUuitd for ”anv Govermnemt in British 
India”, hy A C A, O.. 1948. 

of maintenance’* in an asylum includes the cost of lodging, main- 
tenancix clothing, meilicine and care of a lunatic and any expenditure 
inctirreil In removing such lunatic to and from an asylum ‘[together 
with any other charges sj>ecified in this behalf by the ^ [State Cioveru- 
nient>» in exercise of any ix)wer conferred upon *^{iti by this Act] : 

[a] In9)trUd by tlw Lunacy (Amendment) Act, 1922 (\T of 1922), S. 2. (bj 
for ”him»\ by A. 0-, 1937. 


PnMunhle — Note 1 (cmid^^ 

not absolutely exhaustive, 1937 Cal 735 

(737) (AIR V m : ILR (1938) 1 Cal ISO (OB). 


13] The elaborate procedure laid down by 
the Legislature under the Act nciust Iw? strictly 
follows!. 1930 Lah 289 (291) [AIR V 17}. 
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(5) '"District Court’* means the princi|iiil Civil Court of original jurisdiction 

in am area outside the h>cul limits for the tinte l>eing of the IVesidency 
towns : 

STATE AMENDMENT 

VTTAR PRADESH 

For the rolon m riirnn^ ,it the en<l kI ecuntiui thrrejfter th*^ lt>Ilovv iow! 

itu hnit^ iiny other civd Cotjrt not lacing the Court ot .1 Munsd tltvliiml \n tint 
Iw hilf .oh! for such are.is .is ni.iy he fn' the State (ioverumniit h>* notiflt atuni lu 

thet.iz^ tte, or. ’ --1 P. Act XXIV ot 1954. S Z itul Sch. 1;^>0.11J954 . 

(4) ’'c rirnin.d lunatic” means anv |x*rsnn (or wliosi- aletentton] jn, or 
removal to uu as\ him. jail or other place of sale custods an ortler has 
iK'cn made in aceordanci* with the provisions of section Ri(> or section 
171 of the Cixle (d Criminal Ihocedure. 1S9S. or of section >0 <d the 
lVis(>ners Act. UXK). ^ Or of section lOoA i)f the ItuliaM Artn\ Ati.^ IVHII: 
7i tor “t onhurnient” f)v Hci>r.»ling Jiul Aniciuling Act, 192 0, 

S Z ,HJ<1 Svii I i) InstrS4*ii in' the Arniv e\iru*u'hnruf Ort. |92 HXXXIlt ot 192 T'. 
S. 5, c Sri now flu* Arinv At t. 1950 iXlA I ot 1950\ S 145 

* J "India” means t!je territory of India ext iudini; tht' St*ite of |ammu 
<ok 1 Kashmir j 

a, inxirud t»y Part l> Stvitcs v1„i\va' Ac t, 1951 \H1 ot U>5P. S > iiul St l». ! 1*4- 1 951 

f,5j "lunatic” means an idiot or per.son of unsound niiiul : 

(6) “Magistrate” means a Presidency Miigistrate. Distric t Magistrate, 
Sub- Divisional Magistrate or a Magistrate of the first class S|KH.‘ially 
emj^owt red l>v the ^ ‘State (government j to j)erform the functions of a 
Mauistrate untler this Act : 


STATE AMENDMENT 


MAHARASHTRA 

hi iN appljt itiOTJ fo f)u* vv lifjjo S? ifr Oil li4Hiiluiv, ff»r ifil mhiliiuti (hr' foilovvhtg — 

■ Sf ,itr' Tur.ots in (oo.ifn liinnli.iy, Pn sniriK y iiiul rl\evv hf'if\ 

Nt.Ke'Of Ur ol tilt* Inst t l.iss 


1 


Bom A( f*. \'in nl 1954. S. 2 and Seh Mt>.2 1954] aiul X( VIl ot 1958. S, 2 iw. u L 
iueior/) . 


(7) “rnecheal oflu c’r” mi*ans a ga/etttxl ^[im^dieal officer in the service of the 
(iova rnment I . and includes a medical practitioner deelar<*<J by general 


Section 3 (5) - Note 1 

'I t *risoMridnrs\ ot iruud t »kro l>y 
\v;is lu'ld not stUhririit to taring a ikt'Uui v%ufh- 
»n tlie iiuMUJUij ni (he fr-rm 'luu itu ;i** defin- 
tni tiv tlio I.ujiai V Act ot IS5S. iiiilcss it 
iiicipar Uat«>i lari) tram in.uj.igtng !u^ aft .Ur*., 
rtor w iv. ri pe rson u lio \vii*% on apahtc of frein.)- 
ging Ins atfairn i lunatic , un!rs*» that iiicapa- 
f ir>’ vv;is proiiureti f>y »uiso»indnf*s% of iniiMl. 

i‘751 24 Suth VVH 124 (124) nfO ♦ {hmj 4 
Cal L Jour 115 filT) (DB;-ft'7P 20 Suth 
W R 55 (S6) (DB). 

12] Mere weakness of intelhx’t is not un- 
sf>?indness of mind. (’06) 4 (]al L Jour 115 
HIT, 118) (DB) 

"Aj The term “unsound mind“ ca'ttuprelxmck 
imbecility, whetbf^r congenital or arising from 
old age. as well as lunacy or mental aberra* 
tir>n nrsulting from disease. (’83) 7 fkrni 15 
(18). 

To find a person lunatic, it is not enough 
to find that he is of undeveloped mind or 
incapable ot mana^ng a larg (5 estate, hut it 
must lae sliouai that he is suhf<*t t <0 delusions. 
i’a5) 2 All L Jotir 154 U55. 156) (DB). 

[5] No person can have direct experience of 
the mind of another and the proper test of 
insanity is conduct. A perton might conceiv- 


ably hive .ill klnd^ of ineulal un*»ouudue\%, 
Iw* mii^dit have all kinrh of rlrlusions, but it 
lil«t enuduct friTi-ouit. tiotriuil, their Wt»uhi be 
no pemrr und<^u (he l.unaev At t fo deid with 
bun 19 i5 P it 423 (424 ) ;A!R V 22] (DB) 

'f)] In assuiiuug pinsdu tion under tie* Jaj- 
naev Art the (lourt must ki^*p iu vie^w thi* 
distiru tion U'twetui iiief f* w^eaknrss of iutrllix t 
and "lunary” as underNforwl in the A( f it (v 
only with lunatie% av tlefififnl in S, 3c5) that 
the Act IS conceriUMl It is therefore (lie tlufv 
of the 0>urt loefore pr(K‘e«*!dutg further to 
determine judicially wdirtbrr the |ief»a>ii allcK". 
osl to l>c incapable ot mm aging himsf'If or fits 
affairs is really a “lunatic” in thci »ams<\ 19 it) 
Lah 289{29I) [AIR V I7j. 

[7] 3'liough S. 3 (5) tiefinev “luna(i( ” ;m 
idtot or « persoti of unmund rihnd. (he said 
words h.'ive not lM*en defjrnnl, iVxh (hesr* 
terms indicate an abnorm il state r4 mind as 
dist}nguiv}>e<i from weakness of miini fir seni- 
lity following old age A man of wcik mental 
slrrmgth eatinot Ik. called an idiot or a mart of 
unsound mind. The Act is not intcndocl to 
protect dull-witt^-d pr^ople but only iIk#m? who 
suffrr from a mental disorrh-r or derattgenient 
of t lie mind. 1957 ArKlh-Pn 9."^ 

[AIR V 44 C 294]i ILR (1955) Andb 568 (DB). 
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or special order of the ^ (State Government] to f>e a medical officer for 
the purposes of this Act : 

[a] SulMtUuted for ‘‘medical Officer of Government’*, by A. O., 1937. 

f5j“mcxlical practitioner^' means a holder of a qualification to practise 
meclicine and surger>' which can he registered in the United Kingdom 
in accordance with the law for the time lx*ing in force for the 
registration of medical practitioners, and includes any person declared 
by general or sj>ecial order of the ^ (State Goveriimentj to lx? a medical 
practitioner for the purposes of this Act : 

(9) “prescrif)ed" means prescribed by this Act or by rule made thereunder : 

(10) '‘reception order*' means an order made under the provisions of this Act 
for the reception into an asylum of a lunatic otlter than a lunatic so 
fotind by iiKiuisition : 

(11) "relative" include^s any i>erson related by blood, marriage or adoption : 
and 

(12) "rule" means a rule made under this Act. 

^i(iv ^ 

[a] Clause (13) whicii had been inerted by A. L. ()., 1950 was omiUed by I'art B Slates 
(Laws) At t, 1951 (III ot 1951), S. anti Sch. (1-4-1951,. 


PART II 

RECEPTION, CARE AND TREATMENT OF LUNATICS 
CHAPTER II 
RECEPTION OF LUNATICS 
4. Reception of persons in asylum. 

(1) No person other than a criminal lunatic or a lunatic so found by 
incnilsition shall he received or detained in an asylum without a reception 
oruer save as provided by sections 8, l(j and OS : 

Provided that any j)erson in charge of an asylum may. with tlie consent of 
two of the visitors of such asylum, which consent shall not l)e given except 
upon a written application from the intending lK)anler. receive and lodge as a 
boarder in sucli asylum any person wlio is desirous of submitting himself to 
treatment. 

(2) A lK)arder received in an asylum under the proviso to sub-section ^ J j 
shall not be detained in tlie asylum for more than tw*entyfonr hours after he 
has given to the |>erson in cliarge of the asylum notice in writing of his desire 
to leave such asylum. 


OB1ECTS AND REASONS 


“Wt* have aJvled proviso lo clause 4 to 
pertnit of a j>er'.nn lieini! icveivixi into an 
usyluin us a voluntary hoarder without a 
rcH.'ept ion order. We regard this provision as 

Section 3 (11) — Note 1 
(Ij A narrow c'onstruetinn should not Ih' 
plactHl upon the term “relative," The brother 
of the wife is related by marriage to the 
husband of his sister and is, therefore, a “rela- 
tive" within S. 3 (11). 1918 Cal 353 (354) 
(AIR V 5] (DB). 


Section 4 — Note 1 

(Ij The Act deals specifically and under 
sfceparate headings with two branches of pro- 
ceedings executive and judicial. Any person 
considering himself aggrieved by an executive 


one which is liked y to he of considerable 
value. It is based on similar provisions in the 
English and Scoteli law." — S. C. R. 


order pasv,xi by t)ie District Magistrate may 
apply under part HI for a regular inquisition 
conduettd by a judicial Officer. The result of 
such inquisition is conclusive and overrides 
and overrules any order which may have been 
passed summarily by the executive authority. 
Under this Act the orders passed by the Dis- 
trict Magistrate under Part II are purely execu- 
tive and cannot form tlie subject-matter of a 
revision application to the High Court. 1924 
Lah 55 (57, 58) lAlR V 11] : 4 Lah 1 : 24 Cri 
L Jour 664 (DB). 
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STATE AMENDMENTS 

ANDHRA PRADESH 

Same as that of Madras. 

MADRAS 

In sufv section (1) of section 4 for the wools and fiffures “save as provided hy sin tions S, 16 
and 98,” the wools, figures and letter “save vrs nn>vidt*s! by stvlions 8, 16 and 98 of this Act and 
by section S9-.\ of the Prisons Act, 1894” shall bt» nuhfitUutrd. 

—Madras Act XIV of 1938. S. S. [25-104938,! 

lieception orders on petitton 
5# Application for reception order. 

(1) An application for a reception order shall Ik? made by petition accom- 
panied by a statement of particulars to the Magistrate within the local limits 
of whose jurisdiction the alleged lunatic ordinarily resides, shall In* in tlie 
form prescribed and shall be su{>ported by tw^o medical certificates on .separate 
sheets of paper, one of which certificates shall i)e from a medical officer. 

(t^) If either of the medical certificates is signed by any relative, partner or 
assistant of the lunatic or of the petitioner, the j>etition shall state the fact 
and, where the person signing is a relative, the exact manner in which he is 
relatt^d to the lunatic or petitioner. 

(:i) The petition shall also state whether any previous anplicatiou has lxK?n 
presented for an intjuiry into the mental capacity of the alleged lunatic in any 
C'ourt; and if such application has been made, a certified copy of the ordt*r 
made thereon shall be attached to the petition. 

(4) No application for a reception order shall be entertained in any area 
outside th<‘ I^residency-towns unless the ^jState Gov<?rnmenl] has, by notifica- 
tion* in the ^Official C»a/<*tte!, declar(‘tl sucli area as an area in which 
reception orders may l>e made. 

■ a, I’or sm b notjficMtinn f>y ‘ Ik* ( ajvfrnrncnt of — 

AsNini. sfr Assam (.a/.. 191*7, 19, 11. p, 1 >64; 

IkMigai, Cal. Caz.. 191 >, 19. 1. p. 16)0; 

Hihar and Orissa, H. ^ O. (; iz.. 1913. Vi. U. p. I >1)2. 

Honihav,S'»' local Holes and OrdiTs, 192*1, V'ol 11, p 694; ;vnd Horn. (iuvt. (iaz,* 
18-124952, 19. IV-A, p. 10 >4 and 31-12-1059 p. 2517. 

M.idras, Madras Loc il Hnlrs ami Orders, 1923, V9d. I, p. 437. 

Manipur, Manipur 17-64959. 

I tiar Fradrsb, C. P. Gaz., 191 , 19. I. p. 496. 


OBJECTS AND REASONS 


* A\'e havu ni u!<* two alterations in ( lause 5 
which call for attention. In the first pi n (* v\t* 
have provided tiiat if cither of the mf‘di< al 
certificates whicfi are filed with a p'*tition is 
made by a relative, aSM.st int or p.irtner ot tlic 
lunatic or ot the petitioner this fact must be 
statfxi in the jwtition. W'e have not the ight it 
expedient to f<>llow the English lav^ in al»so- 
lulely debarring ji^ticnlar relatives of tbr* 
petitioner frcmi granting irn/dieal certiticalr*s 
as we think that such a drastic provision 
might cau.se grave iiu onvenience in this coun- 


try If, however, the drafters who 

certify to the insanity of the allegixl lunatic 
are ndatives or jiartners or assist ants of th<T 
Innatie or the petitioner, this [jk I will h<‘ 
brought prominently to the notice of tin? 
C7onrt in virtue ot [%, 5 (2)], We have further 
provided that wiien any jM-titiOu is marie to a 
Magistrate for a reeeption order the Magis. 
tr itr‘ shall he ftirnished with informatjon of 
any previous eiKpiines whieh have l>een fna<l<’> 
in any Court into the sanity of (he alleged 
lunatic and tl>e result (if any) of such 00901 - 
nes.”™S. C. H. 


6. Application by whom to be presented. 

Subject to the provision.^ of sub-sccTion (3) the petition shall be pre- 
sented by the husbana or wife of the alleged lunatic, or, if lliere is no husband 
or wife or the husband or wife is prevented by reason of iiisanity, absence 
from India or otherwise from making the presentation, liy the nearest relative 
of the alleged lunatic who is not so prevented.) 

( 2 ) ^[If the petition is not presented by the husband or wife, or, where there 
is no husband or wife, by the nearest relative of the alleged lunatic, the 
petition] shall contain a statement of the reasons why it is not so presented. 
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and of the connection of the petitioner with the alleged lunatic, and the 
circumstances under which he presents the petition. 

^.9 j No person shall present a petition unless he has attained the age of 
majority as determine by the law to which he is subject, and has within 
fourteen days l>efore the presentation of the petition, personally seen the said 
lunatic. 

(4) The petition shall l)e signed and verified by the petitioner, and the state- 
merit of prescril>ed particulars by the person making such statement. 

[Compare : Lunacy Act, 1890 (53 A 54 Viet. C. 5), Sect. 5.] 
fa] SubstUuUd for the original siil>-scction, by the Lunacy (Amendment) Act, 1926 (V of 
1928), S. 2. [h] SubstitnUd for “if the petition is not so prt^eiUed, it,” ibii. 


OBJECTS AND REASONS 


“Clause 6 of the Bill as it orieinally stood 
laid down tliat no petition .should l>e pres<?nt- 
ed by any person under the age of 21, and ni 
this respect the Hill followed the English law. 
The law of majority in India, however, differs 
materially from the English law, and in view 


of this we have amended the Bill so as to 
provide tfiat no pt'rson shall file a petition 
under this st^ction unless lie has att lined the 
age of majority as determined by tlie law to 
which he is sulijtHL t.” — S.C.H. 


7m Procedure upon petition for reception order. 

(1) Upon the presentation of the petition the Magistrate shall consider the 
allegations in the [Hdition and the evidence of lunacy appearing by the medi- 
cal certificates. 

(2) If he considers that there are grounds for proceeding further, he shall 
l>ersonally examine the alleged lunatic unless for reasons to lie recorded in 
writing he thinks it unnecessary or inexpedient so to do. 

( 3 ) If he is satisfied that a reception order may properly l>e made forthwith, 
he may make the same accordingly. 

(4) If he is not so satisfied, he shall fix a date (notice whereof shall l>e given 
to the jretitioner and to any other person to whom in the opinion of the 
Magistrate notice sliould V>e given) for the consideration of the loetition, and 
fie may make such furlher or other iiajuiries of or concerning the alleged lunatic 
as he t funks lit. 

[Compare : Lunacy .^ct, 1890 ^5 > 6c 54 C. 5), Sec t. 6. ; 


& Detention of alleged lunatic pending inquiry. 

Upon the presentation of the petition, the Magistrate may make such order 
as he tliinks fit for the suitable custo<ly of the allegt*<l lunatic {>ending the 
conclusion of the iiK]uiry. 

Consideration of petition. 

The petition shall be considered in private in the presence of tlie petitioner, 
the alleged lunatic (unless the Magistrate in his discretion otherwise directs), 
any j)erson appointed l)y the alleged lunatic to represent him and such other 
t)ersons as the Magistrate thinks Jit. 

lOm Order. 

(l) At the time appointed for the coirsideration of the petition, the Magis- 
trate may either make a reception order or dismiss tlie i^etition, or may adjourn 
the same for further evidence or inquiry, and may make such order as to the 
jiayment of the costs of the inquiry by the person upon whose application it 
was made, or out of the estate of the alleged lunatic if found to be of unsound 
mind, or otherwise as he thinks fit. 

Section 10 — Note 1 care in the proceediogs. 1938 Sind 156 (157) 

[1] It is the duty of the Ma^strate passing a (AIR V 23] : 29 Sind L R 431 : 37 Cri L Jour 
reception order to fdllow with great care the 1082 (DB). 
provisions of the Act and to show the greatest 
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($) If the mtition is dismissed, the Magistrate shall record in writing his 
Teasons for dismissing the same, and shall deliver or cause to be delivered to 
the petitioner a copy of such order. 

1 !• Further provisions as to reception orders on petition. 

No reception order shall l>e made under section 7 or section 10, save in the 
case of a lunatic who is dangerous and unfit to l>e at large, unless — 

(a) the Magistrate is satisfied that the person in ciiarge of an asylum is will- 
ing to receive the lunatic, and 

(h) the petitioner or some other person engages in writing to the sjUisfaction 
of the Magistrate to pay the cost of maintenance of the lunatic. 

OBJECTS AND REASONS 

“We ll ave amended clause 11 ol the Bill foundtHl on petition tiie Magistrate munt 1>C 
«o ai^c to make it the duty a Magistrate to assureil that there is some asylum ol which 
arall for reasonable security for the payment the iH*rson in charge is willing to rtHeive the 
of tfie costs of the maintenance of a lunatic lunatic. We have at the same time rm*rved 
admilteil into an a^vlitrn on tv*tition, and we full power to tlic Magistrate to commit 
have further provultHi that hetore any lunatic tlangerous lunatics to asylums without any 
is .sent to an asylum on a reception order restriction,” — S. C. H. 

^(1 lA, Power to appoint substitute for the person upon whose application 
a reception order has been made. 

(1) The Magistrate may. subject to the provisions of this section. l)y order in 
writing (hereinafter referred to as an order of substitution), transfer the duties 
and responsiliilitics under this Act of the |x*rson on whose petition u reception 
order has been imule to any other tK?rsoii who is willing to undertake the 
same, and sue li other person shall thereunon Ih‘ deemed for the purpose.s of 
this Act to be the person on whose petition the reception order was made, and 
all references in tliis Act to such last-mentioned jyerson shall lx* construed 
accordingly : 

Provided that no sueli order of substitution shall release the ix^rson upon 
whosr^ jx*tition the reception order was made or, if lie is deiul. his legal repre* 
sentative from any liability incurred Ixifore the order of substitution was 
made. 

(2) Before making any order of substitution, the Magistrate shall send a 
notice to the person upon whose petition the reception order was made, if he 
is alive, and to any relative of the lunatic to whom, in the opinion of tlie 
Magistrate, notice sliould be given; the notice sliall sixxifv the name of the 
[x?rson in w^hose favour it is proposed to make such order aiicl the date, which 
shall lx* not less than twenty days from the sending of the notice, upon which 
any objtxrtion to the making of the order will lx? considered. 

(3) On such date or any snbscxjuent date to which the proceedings may 1x5 
adjourned, the Magistrate shall consider any olijectioii made by any jHjrson to 
whom notice has Ix^en sent, or by any other relative of the lunatic, and shall 
receive all such evidence as may 1x5 produced bv or on Ixjhalf of any of such 
persons and such further evidence, if any, as tne Magistrate thinks necessary, 
arnl may thereafter make or refrain from making an order of substitution : 

Provided that, if the person on wdiose [x^tition the reception order was made 
is dead and any other ix^rson is willing and, in the opinion of the Magistrate, 
fitted to undertake the cuitit5s and responsibilities under this Act of sut li lirst- 
mentioned person, the Magistrate shall make .such an order. 

Section 11 — Note I Section HA - Note 1 

[\] Person seeking to l>e manager of estate [i] Person seeking to Iw* manager of cutato 
of lunatic cannot rely on order under Ss. 11 of lunatic cannot rely on order under Si. 11 
and ll-A'—Such person must follow procedure g^d llA— Liinacv AH (1912), S. 11. 1955 
laid down for obtaining such order. 1955 \UC (Mad) 2^*89 f Afll V' 421. 

NUC (Mad) 3889 [AIR V 42]. .NUt. t.Maa; 
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(4) If in proceedings under this section any question arises as to the persoot 
to whom the duties and responsibilities under this Act of a person upon whose 
petition a reception order has l»een made shall Ik? entrusted, the Magistrate 
shall give preference to the p<?rson who is the nearest relative of the lunatic,, 
unless, for reasons to lx? recorded in writing, the Magistrate considers that 
such preference would not Ik? in the interests of the lunatic. 

(6) The Magistrate may make such order for the payment of the costs of an 
inquiry under this section by any person who is a party thereto or out of the 
estate of the lunatic, as he thinks fit, 

(6) Any notice under siib-section (2) mav' be sent by j)ost to the last known 
address of the person for whom it is intended.] 

[a] JnterUd hy tlu- Luu.icy (Amendment) Act, 1926 (V ot 1926}. S 

*ll IB.I Reception order in case of lunatics from foreign States in India. 

(1) When an arrang<‘rncnt has lK?en made with any foreign Eur()[)ean State 
with res{>ect to the reception of lunatics in asylums in ^flndia , the ^jCientral 
GovernmentJ may, by notification in tlie ^[Official C»a/ett( : , direct tliat recep- 
tion orders may Ik? made under this Act in the case of any lunatic or class of 
lunatics residing in the territories in India of s\ich foreign kuroneaii State, and 
shall in such notification specify the^[Statel or "^iStatesj within wliieh such 
reception orders may l)e madev 

(2) On ])nhlication of a notification under sub section fij, the provisions of 
this Act as to the making of rectmtion orders on [>etitif>n and for tem|X)rary 
detention in suitable custody shall apply in tlu* c .ise of such lunatics, with the 
following modifications, namely : — 

faj an application for a reception order ma> be made b\ petitioit i)resented 
by such officer or agent of the foreign State in which the allcgcxl hinatic 
ordinarily resides, as may by general or special ord(T be apjmoved by 
the ^ (State (Government] in this nehalf : 

(b) the functions of the Magistrate shall be jierformed by such officer as the 

^ [State (Government] may, by general or special order, ap[)oiiit in this 
l>ehalf, and such officer shall l>e deemed to be the Magistrate liavinc 
jurisdic tion over the alleged lunatic for all the ])urposes of tlie said 
provisions ; 

(c) lor the purposes of sections o and IS the expressions “metlical 

officer'' and “medical practitioner" shall include sucfi person or class of 
persons as the ^ [State Government] may specify in this behalf; 

(d) the Magistrate may in his discretion extend the period pre.se ri bed by 

section b) within \\ hich the alleged lunatic must have been mcxlica lly 
examined ; and 

(e) sections G (I), ( 2 ), (3), 11, 'iHA] and 31 of the Act, shall not apply. 

and with such other nmdifications, restrictions or adaptations as the ^[(Gentral 
Government] may, by notification in the ^[Official (Gazette], direct for the pur- 
pose of facilitating the application of the said provisions. 

(8) A recei)tion order made under this section shall be deenunl to lie a 
rtxreption order made under section 7 or section 10, as the case may l>e. 

fa] This section wjs origiiiidly imertfd as S. ll-A by the Luiiiic y (AineiKiment) Act, 1919 
(XII of 1916), and was rc-numfxTCHl as S. II-B, 1926 (V’ of 1926\ S. 3. fid 
itiUd foi “tl.e States”, by Part B States ^Laws) Act, 1951 (HI of 1951*, S. 3 and Schedule 
[U44951> (cj Ini^rUd by Act V of 1926, S. 4. 

Reception orders otherwise than ott petition 
Reception order in case of a European lunatic soldier, sailor or airman. 

When any Euroi^ean who is subjtx't to the provisions of the ^Army Act, **[the 
Naval Discipline Act or that Act as modified by the Indian Navy (Discipline) 
Act,'^ 1934], ^[the Air Force Act or the Indian Air Force Act,^ 1932] has l^n 
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declarcKl a lunatic in accordance with the provisions of the military, ^ [naval] 
^[or air force] regulations in force for the time Innug. and it appears to any 
administrative medical officer that he should l>e removed to an asylum, such 
administrative ineilical officer may. if he thinks fit. make a reception order 
under his hand for the admission of the said lunatic into any asylum which has 
l>een duly authorised* for the purpose by the ^[Central Government.] 

la] -14 (5c 45 Viet , c, 5S. [h] In$^rUd bv the AiueiKliris: Act. 19:>4 1{X\W of 

S. 2 aiKl Sch [bb] Now rcpeahnl !>y the Navy Act. 1957 (LXII of H)v57\ S. 1B6 
id Now set* the Air Force .Act, 1950 (XLV* of 19.5<». U c; r*i for “or tim Air 

Force Act*' bv the Air Force Act, 1952 (XIV ot 1932), S. I Ut aiul Sch. wow the 
Anwy anti Air Korce ll)i‘^p<^val of Private Proj^erty) Act. 1950 iXL of l95oy and the Air 
Force Act, 1950 lXL\' of 1950). iOi by the fU*p<Mliw^; and Aiwt'odin^ Act. 1927 

u\ of 1927), S. 2 aiui Sch. 1. Je For uotificatiou'; under tins .section, ttf (General Statu- 
tory Uule> and Orders, \‘ol. IN', pp. ;'>42- >4 >. 

13 . Powers and duties of police in respect of wandering or dangerous 
lunatics and lunatics cruelly treated or not under proper care and 
control. 

(I) Fvery officer in cliargc of a police-station may arrest or cause to he 
arrested all j>ersons found watubu ing at large within the limits of his .station 
whom he has reasort to believe to be lunatics, and shall arrest or cause to lx* 
arrested all persons within the limits of his station whom he lias reason to 
Ixdieve to be dangerous by reason of hmac\ . Any person so arrested shall Iw' 
.taken forthwith l>efore the Magistrate. 

(‘^) Every officer in charge of a {lolicc-station who has reastin to believe that 
an\’ |K‘rson within the limits of his station is deemed to Ik‘ a lunatic and is not 
niuler proper care and control, or is crucllv treated or neglected liy any 
relative or other per.son bas ing the cliarge of him, shall immediately r(‘port 
the fact to tlie Nhigistrate. 

OBJECTS AND REASONS 

“\W Icivc anK'udtnl ( 1 ius<* ! > so .»s to y^ivr tin* l^oliue sluuild l»t‘ hiiuud to aric^t suidi 
the iK)luv discrctjoiiary [Xivvcr as to tin* .irrcst lunatics in all cases.” 

of wandcriuj^ lunatics. \\ i* do not think that — .S. C. 11. 


14* Reception order in case of wandering and dangerous lunatics. 

Whenever any person is brought before a Magistrate under the provisions 
of sub-soction (I) of section 13, th<^ Magistrates shall texamine such p(*rson. and 
if he thinks that there are greumds for proceeding further, shall cause him to 
l)e examined bv a medical officer, and may make such other impiiries as he 
thinks fit ; and if the Magistrate is satisfied that such perstm is a lunatic and a 
])roper person to be detained, lu* may, if the medical officer who has examinetl 
.such person gives a medical certificate with regard to sucli person, make a 
reception order for the admission of such lunatic into an asylum : 

Provided that, if any friend oi relative desires that the lunatic l)e sent to a 
licensed asylum and engages in writing to the satisfaction of the Magistrate to 
pay the cost of maintenance of the lunatic in such asylum, the .Magistrate 
shall, if the person in charge of such asylum consents, make a reception f)rder 


Section 13 ~ Note 1 

[1] There is no law wliich iiutlionires the 
police or a Magistr Ue in the exercise of polic e 
duties, or aw ocBccr in command of a c.inton- 
ment, in consequence of a h mn ftde belief th.U 
a person is dangerous by reason of actual 
lunaev, to put him into confinement in order 
that he miv be visited and extirnined by 
medical offic'ers, and to keep him in cowfioe- 
ment until such otficers can feel themselves 
justified in reporting whether the fK*rsoii is a 
dangerous lunatit or not; a fortwri this can- 


not Ik* iioiH* in tie* ol a fMina ft i* Iw’hel 

of danger from imp‘‘nfiing hm icy. (’ 85 * 9 Cal 
i4l (354) r 9 Ind App 1 52 iVC). 

Section 14 — Nate I 
Where S. 14 applies to a case by reason 
of S 15 n) the two provisos of S. 14 also 
apply if the facts are such as to attract thtdr 
application, 1936 Sind 156(157) [AlB V 23] ; 
29 Sind L R 431 r 37 Cri 1. Jour 1082 (D»). 
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for the admission of the lunatic into the licensed asydum mentioned in the 
engagement : 

Provided further that if any friend or relative of the lunatic enters into a 
bond with or without sureties for such sum of money as the Magistrate thinks 
fit, conditioned that such lunatic shall \ye properly taken care of, and shall be 
prevented from doing injury to himself or to others, the Magistrate, instead of 
iriaking a reception order, may, if he thinks fit. make liim over to the care of 
such friend or relative. 


OBJECTS AND REASONS 


“CLiusf' 14 has Ixscii ino<li6cd so as to leave 
fit to the cliseretioa of tlw? Magistrate to send 
tlie lunatic to a me<lical olmcr instead of 
(ailing in nn^tlical officer to examine the 
hiinitic ; further, under the clause as amended 
it will be unnecessary for the Magistrate to 
fiend the alleged lunatic for nuxlical examina- 

15« Order in case of lunatic cruelly 
control. 


tion if, wlien such lunatic is produced l>efnre 
him, the Magistrate •^Iiould think it iinn<*ces- 
sary to procevd with the enquiry. We have 
furtlier amend(*d this clause so as to admit of 
a Magistrate sending a lunatic to a private 
asylum (udy when the person in charge of 
such asylum consents to rexeive such lunatic.*’ 

— S. C. R, 

treated or not under proper care and 


(1) If it appears to the Magistrate, on tlie report of a police-officer or the 
information of any other person, that any person within tlie limits of his 
jurisdiction deemed to l)e a lunatic is not under proper care and control or is 
c ruelly treated or neglected by any relative or otlier person having the charge 
of him, the Magistrate may cause the alleged lunatic to he produced lief ore 
him, and summon sucli relative or other person as has or ought to base the 
cliarge of Ihin. 

(2) If such relative or other person is legal!) liound to maintain the alleged 
lunatic, the Magistrate may make an order for such alleged lunatic l>eing 
pronerly cared for and treated, and, if such relative or other person wilfully 
neglects to comply with the said order, the Magistrate may sentence him to 
imprisonment for a term which may extend to one month. 

(S) If there is no person legally hound to maintain the alleged lunatic, or if 
the Magistrate thinks fit so to uo, he may proceed as prescribed in section 14, 
and upon l>eing SiUisfied in maimer aforesaid that the person deemed to l>e a 
lunatic is a lunatic and n proper [Kuson to !m 3 detained under care and treatment 
mav, it a medical officer gives a medical certificate with regard to sucli lunatic, 
make a reception order for the admission of such lunatic into an asylum. 


1G» Detention of alleged lunatic pending report by medical officer. 

(1) When any person alleged to Ik* a lunatic is brought l)efore a Magistrate 
under the provisions of section 13 or section 15. the Magistrate may. by an 
order in writing, authorise the detention of the alleged lunatic in' suitable 


Section lv5 — Note 1 

[1] The words of S. 15 (I) are wide in their 
scope. A Magistrate has jurisrlictioa to ilireet 
detention of a person as a lunatic on informa- 
tion eontainerl in official correspondence and 
t\ personal presentation of a written complaint 
is not ntwssarv. 19v>6 Sind 156 (157) [AIK 
23] r 29 Sind L H 431 ; 37 Cn L Jour 10S2 
(DB). 

[2] The words “such relative or ix^rson” 
relate to **or is cruelly treated or neglectcxl l>y 
any relative or. other person having charge of 
him.” Where an order under S. 15 (1) is passtnl 
on the ground that the alleged lunatic is not 
under proper care or control and not on the 
ground that he is cruelly treateii or neglected, 
there is no necessity of formally sunimoning 
♦he relatives of the lunatic with whom he is 
living. It is sufficient if the Magistrate calls 
and speaks to the relatives, although lie does 


not furmallv summon tliem. 1936 Sind 156 
{157) [AIR V 23 : 29 Sind L H 431 : 37 Cri L 
Jour 10S2(DR). 

73 j W here an Additional District Magis- 
trate passes a reception order under S. 15, the 
(luestion of maintenance of lunatic has to be 
decided under S. H8 either by the High Court 
or by the District Court. The Magistrate acts 
without juristhetion in passing order for costs 
of inaintenance. (’38) 40 Pun L R 496 (497). 


Section 16 — Note 1 

[1] The purpose of S. 16 is to limit the period 
of detention for the purpose of observation. 
If before the expiry of ten days, the Magis- 
trate is satisfied with the medical oflBcer’s re- 
port and the medical officer himself does not 
require full ten days, there is nothing to pre- 
vent him from varying his order and shorten- 
ing the period of detention. 1936 Sind 156 
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custody for such time not exceeding ten days as may l>e. in his opinion, neces- 
sary to enable the medical oflBcer to determine whether such alleged lunatic 
is a person in respect of whom a metlical certificate may l>e properly given. 

(2) The Magistrate mav. from time to time, for the same pur|>ose by order 
in writing, authorise such further detention of tlie allegtxl lunatic for [X^riods 
not exceeding ten days at a time as he thinks necessary ■ 

Provided that no {>erson shall lx? detained in accordance with the provisions 
of this section for a total [:>eriod exceeding thirty days from the date on which 
he was first brought l^efore the Magistrate. 


17 . Commissioner of Police, etc., to act in the Presidency-town. 

All acts which the Magistrate is authorised or reijuired to do by section 14. 
15 or 16 may !>e done in the Presidency-towns ® " j by the Commissioner of 
Police; and all duties which an ofiicer in charge of a police-station is aiUhoristxl 
or recjuired to perform may be perfornuxl in any oi the Presidency-towns by 
an officer of the police force not Udow the rank of an insjjcctor. 

'a'j rlit‘ words ‘ or Uaii^oon” ucit* omitUd !>>' A. ()., lOdT. 


MAHARASHTRA 


STATE AMENDMENT 


In its to tin* whole ot the Stale t)l Mah:ua>litra, tn section IT — 

(a) for t!u' words “in the Presisleney-towns” atiinUtuU the winds "\i\ the ureas lor which 
the Conunissiouers of Police huse l>et*n iippointf*d“; 

(0) for ttie words “any ol tlu‘ riesnJeiu y-tos\ ns” (he words “any ol the said 

areas", 

(r) in tluMnarginal note, (or the worsls “in the President y-town" »uhttt4ii(0 “in the area 
nnder his c;hvuy;c“. — Rom, .Act LVl of 11)59, S, i and Sch. 


Further provisions as to reception orders and medical certificates, 

18 . Medical certificates. 

(1) Every medical certificate nnder this Act shall be made and signed by a 
medical practitioner or a metlical officer, as the case may be, and sliall Ix" in 
tlie form prescribed. 

(2) Every medical certificate shall state the facts upon whicli the ixtrsou 
certifying has formed his opinion that the alleged lunatic is a lunatic, disting- 
uishing facts observed by himself from facts commnnicatt?d by others; and no 
reception order on ixdition shall be made upon a certificate founded only u[K>n 
tacts communicated l>y others. 

(,3) Every medical certificate made nnder this Act shall lx? evidence of the 
facts therein appearing and of the judgment therein stated to have been 
formed by tlie person certifying on such facts, as if the matters tlierein ap- 
pearing had lx3en verified on oatln 


Section 16 — Note 1 (ermid.) 

(157) ! AIK V 2:5j ; 29 Sind L K 471 r 37 Cri L 
Jour 1082 (DR). 

[2] Civil Surgfon is not the endy medical 
officer within the provisions oi S 16. Me<iica! 
Officer according to S. 2 u ) means a “gazettexi 
iiuxlical officer." Moreover, when certiheale 
granted by another metlical officer is connter- 
.sigued hy tlu* Civil .Surgeon, it is in effect with 
l»is certificate. 1936 Sind 156 (157) [A 1 U V 
23] : 29 Sind L H 431 : 37 Cri L Jour 1 82 
(DB). 

[3] Section 16 which relates only to the 
temporary detention of tlie alleged lunatic for 
a specific time for the puroose of observation 
by medical officer also applies to a case when 


Magistrate acting under S. 14 thinks dcntcii- 
lioii nixessury for the purpose of ob?wxv ifion. 
1936 Siiid 156 (157) [AIR V 23] f 29 Sind L K 
431 : 37 Cri L Jour 1082 (DR). 

Section 17 Note 1 

[1] The Lunacy Act does not auth* .se the 
Commisnoner of Police to delegate powers to 
Deputy Commissioner. Section 6, Madras City 
Police Act is tUita ptre$ as Local L.etfislature 
cannot confer on the Commissioner of Folic© 
authority to delegate powers which arc con- 
ferred on him by an Act of the Imperial L^s- 
lature. (’36) 1936 Mad \V N 1136 (1130) (CSB). 



S8 Cs 19-8 24 K ll 


[The Ikdian] Litnact Act, 1912 


19 . Time and manner of medical examination of lunatic. 

fj) A reception order required to be founded on a medical certificate shall 
not be made unless the person who signs the medical certificate, or, where two 
certificates are requirecl, each person who signs a certificate has personally 
examined the alleged lunatic, in the case of an order upon petition, not more 
than seven clear days !:)efore the date of the presentation of the petition, and, 
in all other cases not more than seven clear days tefore the date of the order. 

(2) Where two medical certificates are required, a reception order shall not 
be made unless each person signing a certificate has examined the alleged 
lunatic separately from the other. 

ZOm Authority for reception. 

A reception order, if tlie same appears to l)c in conformity with this Act, 
shall he sufficient authority for the petitioner or any person authorised by him, 
or in the case of an order not made upon petition, tor the j^erson authorised 
so to do by the person making tfie order, to take the lunatic and convey him, 
to the place mentioned in such order and for his reception and detention 
therein, or in any asylum to w hich he may l)e removed iu accordance with 
the provisions of this Act, and tlie order may be acted on w ithout further 
evidence of the signattire or of the jurisdiction of the person making the order : 

^[Provided that no reception order shall continue to have effect - 

(a) after the expiry of thirty days from tlie date on which it was made, 
unless the lunatic has been admitted to the plaet‘ nieiitioned therein 
within that period, or 

(b) after the discharge, under the provisions of this Act. of the lunatic from 
such place or from any asylum to wliich 1 k‘ may liav e been removed. i 

[a] InattrUd by Lunacy (Ameiulnient) Art. P)2> tXXXll ot S. 2. 

21* Copy of reception order to be sent to person in charge of asylum. 

Any authority making a reception order under this Part shall forthwutii send 
a certified copy of the order to the person in charge of tlie asylum into wdiich 
such lunatic is to be admitted. 

22 . Restriction as to asylums into which reception orders may direct 

admission. 

Subject to the provisions of section 85, no Magistrate sliall make a reception 
order for the admission of any lunatic into '"[any Government asylum] outside 
the State in which the Magistrate exercises jurisdiction. 

[*i] SubatituUd tor “*iny usyliirn cst-ihlistunl hy (Aoveronient”, by A. (J., 1937. 

Detention of lunatics pending removal to a'^ylum 

23. l>ctention of lunatics pending removal to asylum. 

When any reception order has been made under section 7, 10, 14 or 15, the 
Magistrate may, for reason to lie recorded in writing, direct that the lunatic, 
pending his removal to an asylum, be detained in suitalile custody in such place 
as the Magistrate thinks fit. 

Beceptiofi and detention of criminal lunatics 
24k Reception and detention of criminal lunatics. 

An order under section 466 or section 471 of the Code of Criminal Procedure, 
189v8, or under section 30 of the Prisoners Act 1900 ‘^[or under section 103 A of 
the Indian Army Act,*> 1911], directing the reception of a criminal lunatic into 

Section 24 — Note 1 the reception of a criminal lunatic into any 

(Ij Under Lunacy Act the Magistrate is no asylum which is prescril>ecl for the reception 
longer required to report cases under S, 471 of criminal lunatics. 1915 Low Bur ;34 (35) 
fl), Criminal P. C., for the order of the I/kmI [AIR V 2] : S Low Bur Kul 290: 16 Cri L Jour 
Government hut is himself competent to direct 670. 
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any asylum which is prescribed for the reception of criminal lunatics shall be 
sufficient authority for the reception and detention of any perstnj named there- 
u in such asylum or in any other asylum to wliicii he may Ixt lawfully trans- 
f erred. ' ^ 

‘ai 1)V the Army (Amemlnicnt) Act, 192'> (XXXllI ot 1023) S 5 III) Srt nnw 

the Anny Act. 1950 tXlA l of 1950). S, 145. '■ ^ **'’'*' 

Jiecepiton after inquisitioti 
25. Reception after inquisition. 

\ lunatic so found by inquisition may Ite admittcnl into an ast ; im 

(1) in the case of an iiuiuisition under Chapter l\'. on an order made by or 
under the authority of. the High Court; 

(2) in the case of an imjuisitioii under Chapter \\ on an order made bv the 
District Court. 

20. Order for payment of cost of maintenance of lunatic. 

fl) When any lunatic has been ;idmitted into an asylum in accordance with 
the provisions of section 2.j, High Court or the District Court, as the case may l>e, 
shall, on the application of tiie person in charge of the ;isylum, make an order 
for the payment of the cost of maintenance of the lunatic in the asylum, and 
may from time to time direct that any sum of money payable under such order 
shall be recovered from the estate of tlie lunatic oi of any person legally lx)und 
to maintain him; 

Provided that if at any time it shall appear to tlie satisfaction of the Court 
tiiat the lunatic has not sufficient property, and that no per.son legally Iround to 
inaintain soch lunatic lias sufficient means for the payment of such cost, the 
Court shall certify the same instead of making such order for the payment of 
the cost us aforesaid. 

(2) An order under sub section (1) shall he enforced in the same manner uiid 
sliall he of the same force and elieet and subject to the same apf)eal as a decree 
made by tlie Court in a suit in respect of the proi>erty or jn-rson therein men- 
tioned. 

Amendment of order or certificate 
27. Amendment of order or certificate. 

If, after the reception of any lunatic into any asylum on a reception order, 
it appears that the order upon which he was received or tlie medical certificate 
or certificates upon which such order was made is or are defective or incorrect, 
the same may at any time afterwards he amended hy the person or persons 
signing the same with the sanction of two or more of the visitors of the said 
asylum, one of whom shall be a medical officer. 


CHAPTER III 
Cauk and Treatment 

VutiOTB 

28# Appointment of visitors. 

(1) The ^[State Government] shall appoint for every asylum not less tlia» 
three visitors, one of whom at least shalf be a medical officer. 

f The Inspector-General of Prisons (where such office exists) shall be a 
visitor ex-officio of all the asylums within the limits of liis jurisdiction. 

29* Monthly inspection by visitors. 

Two or more of the vi.sitors, one of whom shall be a medical officer, shall, 
once at least in every month, together inspect every part of the asylum of 
which they are visitors, and see and examine, as far as circumstances will 
permit, every lunatic and boarder therein, and the order and certificate for the 
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admission of every lunatic admitted since the last visitation of the visitors, and 
shall enter in a book to be kept for that purpose any remarks which they may 
deem proper in regard to the management and condition of the asylum and the 
inmates thereof. 

30 * Inspection of criminal lunatics by Inspector-General or visitors. 

(1) When any person is ''[detained) under the provisions of section 406 or 
section 171 of the Code of Criminal Procedure. 1S9S ^for under the j)rovisions 
of section 103A of the Indian Army Act,^ 1911], the Ins[x?ctor-General of 
Prisons, if such person is *'[detaine<lj in a jail or the visitors of the asylum or 
any two of them, if he is *(detainedj in an asylum, may visit him in order to 
ascertain his state of mind; and he shall l3e visited once at least in every six 
months by such Inspector-General or by two of such visitors as aforesaid; and 
such Inspector-General or visitors shall make a special report as to the state 
of mind of such person to the authority under whose order lie is ^[detainedj. 

(js^) The ^ [State Government] may empower the officer in charge of the jail 
in which such person may be •[detained] to discharge all or any of the functions 
of the Insj>ector-General under sub-section (]J. 

[a] Suhi^titvUd for “confinc*<r* by the Repealing and Amending Aet, 1923 (XI of 1923), 
S. 2 and Scdi. [b] Inu^rud by the Army (Amendment) Act, 1923 iXXXill of 1923\ S. 5. 
tc] now the Army Act, 1950 (XLVI of 1950), S. 145. 

Discharge of lunatics 
31 « Order of discharge from asylum by visitors. 

fij Three of the visitors of anv asylum, of whom one shall be u medical 
officer, may, by order in writing, ciirect the discharge of any person detained in 
such asylum, and such person shall thereupon be discharged : 

Provided that no order under this sub-section shall be made in the case of a 
person detained under a reception order under section 12, or, in the case of a 
criminal lunatic, otherwise than as provided by section 30 of the Prisoners 
Act, 1900. 

(2) When such order is made, if tlie person is detained under tlic order of 
any public authority, notice of the order of discharge shall be immediately 
communicated to sucli authority. 

32 * Discharge of lunatics in other cases and of Europ)ean military lunatics. 

(1) A lunatic detained in an asylum under a reception order, made on peti- 
tion, shall Ixj discharged if the person on whose t>etition the reception order 
was made so applies in writing to the person in charge of tiie asylum: 

Provided that no lunatic shall be discharged under the provisions of sub- 
section (l) if the officer in charge of the asylum certifies in writing that the 
lunatic is dangerous and unfit to l>e at large. 

(2) A person detained in an asylum under a reception order made under 
section 12 shall he detained therein until he is discharged therefrom in accord- 
ance with the military •[ , naval] ‘^lor air force] regulations in force for the 
time being, or until the officer making the order applies for his transfer to the 
military , naval] ^[or air force] authorities in view to his removal to 
England. 

(B) Whenever it appears to the officer in charge of an asylum that the 
discharge ol a person therein detained under an order made under section 12 
is necessary eitner on account of his recovery, or for any other purpose, such 
person shall be brought before the visitors of the asylum, and on the visitors 
recording their opinion that the discharge should be made, the General or other 
Officer Commanding the division, district, brigade, or force, or other officer 
authorised to order the admission of such persons into an asylum, shall forth- 
with direct him to be discharged, and such discharge shall take place in 



[The Indian] Lunacy Act. 1912 [s S8 k l1 81 

accordance with the military . naval] ^(or air force] regulations in force for 
the time being. 

fa] Intrrttd by tl«> .\niondnK*nt Act, 19A4 {XXXV of lOH), S. 2 und Sell. [I>] rna*r(«<i 
by iIh^ Hepesiling and Amending Act, 1927 (X of 1927), S, 2 nul Sch. 1. 

33 . Order of discharge on undertaking of relative for due care of the lunatic. 

When any relative or frjend of a lunatic detained in any asylum under the 
provisions of stx'tion 11, 15 or 17 is desirous that such lunatic shall l>o delivere<l 
over to his care and ciistcKly. he may make application to the authority undtn* 
whose order the lunatic is detained, and such authorily . if it thinks fit. iu 
consultation with the i>erson in charge of the asyhtm and with the visitorsOr 
with one of them Ixnng a medical officer, and upon such relative or frieiul 
entering into a bond with or without sureties for such sum of money as the 
said authority thinks fit conditiont^il that such lunatic shall lx* [)roperr\ taken 
care of and shall be prevented from doing injury to himself or to others* ina> 
make an order for tiie discharge of .such lunatic, and snch lunatic shall 
thereupon be discharged. 

SECTION 3aA STATE AMENDMENTS 

GUJARAT 

Same as that i^iven under Maharashtra. 

MADHYA PRADESH 

In its application to the whole State ot Nfadhya Pradt sh, aiter section :V], the followinix 
new section shall he inserted namely : — 

“a3-A. Temporary relsau of lunattes on parol/f. (1) When any relative or frieml o{ a 
lunatic detainixl in, asylum under th(‘ provisions of section 7, 10. 14 or 15 is ilesirofjs that 
such lunatic shall hi* temporarily rt‘hMse<l and delivered over tf> his i .*ie and custody, lit' 
may make an apjdic.ition to the person in cliarjjje of the asylum, who shall makf* an ord<M 
hu' the temix)r:iry ri'le.ise oi such lunatic for .i |vnod not exr<*tHhng sixty davs, unless ftir 
any re<ison he considers that snch release is undt'sirahle and snch lun.itic shall, tlierenpun, 
he so releases I . 

(2) So order under suli- section (1) for (he temporary rele.isf^ of a lunatic detainnl 
under S(‘etion 7 or K) sh dl lx* passM except on an applic itinn of (he jx’titianer on whos<< 
petition such lunatic was detainesl or with<nit the consent in writin)^ sucli iK'titioner ; 

Provided that, if in any such case, it ap^xsirs to the person in charKfs of the asylum 
that such petitioner refuses, without sulfiei(*nt reasons, toaci ord such crinsent, he shiill nder 
the application made to him under suh-section fl) to the Maiiistr ite who vvufihl havt* 
jurisdiction to lin such lunatic under section 7 (>r 10 and six 1» M ivtistTvite may. alter 
making such enquiry as he thinks fit, order the temporary release of sueli lunatic for tiio 
period specified in suh-section ( 1), 

(3) Any order rnadi* for the rehsise of a lunatic under suli-sei tion may, on tlx* 
application of any relative or friimd, at any tiiix’ during the |X‘rio<l of his release, he vet 
aside or varied hy the M igistratc* who would fiavf* jurisdiction to detain sueh lunatic in 
any asyluin under stxtion 7, 10, 14 or 15 on any ground other than (hat the lunatic was 
not in a state of mind fit to he rele istnl .it tlx* tiux* tlx* order tor his n'lease was made undei 
sub-section (1). It the order of release is so set asiile, tlie lunatic sliall he rc-admitted ami 
detained in the asylum. 

(4) U a lunatic releasetl under sub- section (I) or (2) is, at any time during the perioil 
of his release, found to be unmanageable or daiig(*rous and unfit to fw* at large, the person 
who applievl for his release may take the lunatic to the asylum, and such lunatic slull 
thereupon he re-admitted and detainetl in the asylum. 

(5) If a lunatic release<l under sub-section (1) or (2) does not return to the asylum .it 

the expiration of the perioiJ for which he was released and if no order tor his dis< barge has 
been passed under section 31 or .section 33 or if fu? is, ut anv time during the tXTiod of his 
release, found to be unmanageable or dangerous or unfit to lx* at large and the |x*rson vvho 
appliea for his release states by a written application to the person in charge of the 
asylum that he is unable to bring him to the asylum such lunatic shall Im! to have 

escape from the asylum and may at any time within one month after the expiration of the 
said period be re-taken to and detainevl in the asylum in the manner provided in 
section 30 t 

Section 33 — Note I 

[1] An application in haboa* C 4 trpus that a Is by way of an application under S. 33, 1936 
person alleged to be wrongly confined as a Sind 156 (157) (AIR V : 29 Sind L H 431 5 

lunatic should produced and set at liberty 37 Cri L Jour 1032 (DB). 

is misconceived and the appropriate remedy ^ 
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Provided that such a person shall Itc deemed to be discharged if on or before the 
expiry of the period for which he was released, the Board of Visitors is satisfied either (a) as 
a result of investigations conducted by the person in charge of the asylum concerned or 
on n^ceipt of a certificate signed by a medical practitioner that the person may with safety 
be discharged.’^ 

— M. P. Acts XXIIl of 1952, S. 2 [31404952] ami XXIII of 1958, S. 2. 

MADRAS 

After strctioii 33, Madras Act XV of 1938, the following section shall be inurttd, namely : — 
**3t3A. r^TniJorari/ order of discharge of lun/iiie in intereils of hts hr<tAth. If the ^rson 
in charge of arw asylum in which a lunatic is detained under the provisions of s<*ction 7, 
10, 14. 15 or it, is satisfiecl that in the interests of the health of the lunatic, it is necessary 
to discharge him tempf)rariiy, the person aforesaid may order such discharge for such 
[H'riod as he may think fit and subject to such conditions as the Provincial Government 
may by rule preJicribc.” 

— Mad. Act XV of 1938, S. 2. ^25404938;; XII of 1943, S. 2. ; 22>64943] and 

VIl of 1948. 

MAHARASHTRA 


In its applic ation to the State of Bombav, section 3^>A is inurted after section 33. This new 
iiection 33A is same as that given under Madhya Pradesh subject to the following modificatio«s, 
namely : — 

(a) DeUts tlie words “on parole” from the marginal note. 

In sul)-section f JA for “detained in asylum” Buhstituie “detained in any asylum.” 
(c) In Jiiih-sections ( I) and (S), for the word and figures ‘or 15” subititute the wmrd aaU 
figures “15 or 17”. 

—Bom. Act X\' of 1938. S. 2 [24-6-1938^ 

SAURASHTRA 


Same as that of Maharashtra — Saur. Act XLII of 1953, S. 2 [14424953^. 


34» Discharge of person subsequently found on inquisition not to be of 
unsound mind. 

If any lunatic detained in an asylum on a reception order made under 
section 7 , 10, 14, 15 or 17 is snl>se(]uently found on an in(|nisition under Chap- 
ter IV or Chapter V not to be of unsound mind and incapal)le of managing 
himself and his affairs the |>erson in charge of the asylum shall forthwith, on 
the production of a'certified copy of such finding, discharge the alleged lunatic 
from the asylum. 

Bemoval of lunaitcs 

35. Removal of lunatics and criminal lunatics. 

( 1 ) ‘‘(Any lunatic may, in accordance with any general or special order of 
the ^[Htate Governinentj, l>e removed from Coverninent asylum] to any 

other asylum within the ^iState], or to any other asylum in an>' otlier ^[Statej 
with tlie con.sent of the ^ [State Government) of that ^ [State] : j 

Provided that no lunatic admitted into an asylum on a reception order made 
on petition shall l>e removed in aceordance with the provisions of this siib- 
.section until notice of such intended removal lias been given to the petitioner. 

(. 2 ) The ^ [State Ciovernment] may make such general or sjx*cial order as 
•[it] thinks fit directing the removal of any person for whose ^idetentionj an 
order has Ix'en made under section 466 or section 471 of the Code of Criminal 
Procedure, lS9vS, •[or \inder section 1()3A of the Indian Army Act, 1911^, from 
the place where he is for the time l>eing « [detained] to any asylum, qail or other 
place of safe custody ^[in the State, or to any asylum jail or other place of 
safety in any other State with the consent of tlie State Government of that 
State], 

[a] SuMituied by the Devolution Act, 1920 (XXXVIII of 1920), S. 2 and Sch. I. [b] 
for ‘*anv asylum establislied by Government,” by A. O., 1937. [c] Sutstttuied 
lor ‘*he” by Act XXXVIII of 1920, S. 2 and Sch. I. [d] SubuituUd for “confinement” by 
the Repealing and Amending Act, 1923 (XI of 1923), S. 2 and Sch. I. [e] Inset Ud by 
the Army (Amendment) Act, 1923 (XXXlll of 1923), S. 5. [f] See now the Army Act. 
1950 (XLVI of 1950), S. 145. [g] for “confined”, by Act XI of 1923, S. 2 ana 

Sch. 1. [h] for “in British India” by Act XXXVIII of 1920, S. 2 and Sch. I. 
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Steape and n.eaptum 

36. Order to justify detention and re-capture after escape. 

Every person received into an asylum under any such order as is required by 
this Act. may be detained therein until he is removed or discharged as autho- 
rised by law, and in case of escape may. by virtue of such order Iw re- taken by 
any police-officer or by the person in charge of such asylum, or any officer or 
servant Ijelonging thereto, or any other person authorisc-tl in that Ix-half by the 
said person in charge, and conveyed to and receivcnl and detained in such 
asylum ; 

Provided that in the case of a lunatic not l>eing a criminal lunatic or a lunatic 
in respect of whom a reception order has 'Ixjcn made under si>ction 12, the 
power to re take such escaped lunatic under this section shall be exerciseable 
only for a {>eriod of one month from the date of his esca{Te. 

OBJECTS AND REASONS 

"We have amended, on the lines o( (he (tc who reinnins at larRo for more than one 
English Act [i.e. l.iinjcy Act. 1890], the pro. month after his cscafn: can only i>e arrested 
visions of tl»e Bdl regarding t lie re- arrest of and admittni into .an asvhiin if fresh pr(X't<«<i. 
escajo^ lunatics These provisions are con- ings are taken against him under this Act."— 
tained in [S. 36j. Under this (section] a luna- S. C. H. 

PART 111 

jDDfCtAL INQUISITION AS TO LUNACY 
CHAPTER IV 

PiMXiEEuiNoa IN Lunacy in Presidency-towns 

Jnguiailion 

37. Jurisdiction in lunacy in Prcsidcncy-towns. 

Tlie Courts haviui; jurisdiction under this (Jlnipter shall \ye the High Courts 
of judicature at Fort William. Madras and Boml)ay. 

38« Court may order inquisition as to persons alleged to be insane. 

(l) The Court may upon application by order direct an iiHiuisition whether 
a person sul)ject to the jurisdiction of the (Jourt who is alleged to be lunatic, 
is of unsound mind and incapable of managing himself and his affair.s. 

(•^) Such order may also contain directions for irujuiries cojicerning the 
nature of the property belonging to the alleged lunatic, the persons wlio are 
his relatives, the time during which he h.is been of unsound mind, or such 
other matters as to tfie Court may seem proper. 

Section 37 — Note 1 prom^rty f)f iin Ititiian to In* ;i lunatic 

[1] The original j insdu. tion of the High and iiTt rt^vulcnt in Calcutta. 1032 Cal 91 (02) 
Court at Calcutta over lunatics extend-S to all [AlU V 19] : Cal 910. 

persons, European and Indian rt*suiei»ts ill Cal- H] Sections grouped in Chaps. IV and V 
culla and to all British horn sulijecls through- of Bart 111 of the Lunacy Act, conler on tlio 
out the Fresidtaicy of B«*ngal The tein(>o- Court certain powers whicli can only lx* rxer- 
rary removal to the mofussd of lunatic hiving tiMxl in respt*Y't of tlie person or [jrofXTty of 
hi.s home, his place of biisiiK*ss, his family lunatic so found on iiiqfiisition. But tfn?s© 
and his servants in Calcutt i, is not sutficient sections do not m lenns contemplate or sane- 
to oust the jurisdiction of the High Court over tion the making of any interim order lor thu 
the lunatic. 1920 Cal 329 ( 330 ) 1 AlB V' 7j custcKly or the management of the estate of n 
(OB). (Per /> TKui . /c' c*-" r ■> contra, t person Indore he is udjudge^l to fw* a hm.itic. 

[2j Where an allt^gf*!! lunatic is s»ihj»*ct to There is no express provision in the Act, mitho- 
the jurisdiction of a High Cot«rt under S 37. nzing such an ortler. Nor is there an diing in 
the District ^url ha.s no jurisdiction under the rules framc^d hy the High Court and etiu 
S. 02. even though the person may reside iKidierl in Cliap, 'Ki of the Onginai -Side Htileii. 
within the Local limits of the juriMliction of 15)49 Cal 100 (169) [AIU V a0 C 4()j : 1 L H 
the District Court. 1921 Cal (311) [AIU (1947) 2 Cal 10-3. 

V 8] : 40 Ca! 577 (SB). . 

[3] The original side of the Calcutta High Section aW '*-* Note 1 

Ckiurt has no jurisdiction to direct an inquisi- [11 An order directing an iuqtiiMtion into m 
tion or appoint a guardian of the person or man’i ftate of minrl is a very aefloui thlug 

[Vd. 10-3 2 A.M. 3. 
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Section 88 — Note 1 (eonidj 
and such an order is intended by the ftatiiles 
to be ludieial determination carefully made 
upon adequate materials. 1954 Nag (27) 
fAlR V 21] r 50 Nag L R 224 ♦ 1924 Cal 858 
(658) {AIR V 11]: 51 Ca! 480 (DB) ♦ 1955 
NUC (Mad) 3889 [AIR V 42] ♦ 1951 Mad 648 
649) (AIR V 38 C 188) 4^ 1949 All 449 (451) 
AIR V 3aC 168] : ILR (1950) All 396 (DB). 

(21 An application for inquisition should be 
verified. (V16) 1866 Suth W H (Mis) 54 (55) 
(DB) ♦ (’07) 7 Suth W R 267 i2(r7) (Dh). 

[31 Section 38 does not define the test to be 
applied to determine whether a person t.s or is 
not subject to the jiirisdietion of the fligli 
Court for the purpose of judic ial inquisition 
as to lunacy. Ihit tlje proc<M*dii)gs are directed 
primarily against the person and only scxroixl- 
arily again.st his property. The right of the 
Court to Iciini Judicially whether ‘a pcTSon is 
or is not of titisound mind is inferred from tlie 
rigl»t to his care and custcKly provided he is 
insane. Such authority over tne person may, 
uxdcTSs otherwise directed by statute, !ve orcii- 
narily excTciswl in the case of residents within 
tlie local limit.s of the jjirisdiction of the 
Court. It may also be exercised over non- 
residents, if there is statutory provision to that 
oHixt. 1021 Cal 309 (311) [AIR V 8] : 48 Cal 
577 (SB) 4 1955 NUC (Mad) 3889 [AIR V 42]. 

[4] It is only with lunatics as defind in S. 3 

(5) that the Act is concerned. It is therefore 
the duty of the Court before proceeding further 
to determine judicially whether the person 
alleged to be ineapable of managing himstdf 
or his affairs is really a “lunatic” in this sense. 
The finding has got very far reaching con- 
sequences and must be given after very great 
care and delibt^ration. 1930 Lah 289 (291) 
(AIR V 17] * 1955 NUC (Mad) 3889 (AIR 
V 42], 

[5] The hare as.sertion of witnesses, un- 
supported by any details of the causes, the 
course and the treatment of the malady ought 
not to lx* accepted as satisiactory proof of 
insanity. (’74) 22 Suth W R 33 (33) (DB). 

[6] What has to he found under the Lunacy 
Act is that the {xu son is of unsound mind and 
that the unsoundness of mind is such as to 
mak« him incapable of managing lus affairs. 
A person who is incapal)le of managing his 
affairs is not necessarily of unsound mind and 
a person of unsound mind may not be incapa- 
ble of managing his affairs, I'he Court must 
hold that ooth unsoiindness of mind and 
incapacity to manage his affairs are pit^^sent 
and that the latter is due to the former, 1935 
Mod 91 (91) fAlR V 221 : 58 Mad 281 (DB) ♦ 
(»05) 1905 All W N 8 (9) (DB) * 1934 Nag 27 
(28) [ AIR V 21] : 30 Nag L R 224. 

[73 Person voluntarily remaining silent for 
26 years — Person nervous and fidgety, not 
answering simple questions without delay and 
persuasion ana could be easily imposed upon 
— Such person is incapable of magaging his 
afifairs due to weakn^ and unsoundness of 
mind, 1939 All 333 (334, 335) [AIR V 26] : 
ILR (1939) All 510 (DB), 

[8] From the mere fact that due to an attack 
43t imantile paralysis when aged three the 


mental development of a p^son was arrested, 
it does not follow that l>e is of unsound mtT>d. 
1935 Mad 91 (91) [AIR V 22] : 58 Mad 281 
(DB). 

[91 Person of weak memory, on account of 
paralysis and old age, cannot necessarily 
said to be of unsound mind and incapable ot 
managing his affairs. 1926 Cal 155 (157) [AIK 

V 13] (DB). 

[10] The law does not contemplate that a 
pcirsmi alleged to lx? a luriatic should be ex- 
posed to the publicity and harassment of a 
trial unites there is some foundation for 
appreliending that he is incapable of manag- 
ing liis affairs. (Tl) 8 All L Jour 179(181) 
(DB). 

[11] Mere weakness of intellcx’t not b( iisg 
luisouiuiness of rniiid, proceedings under thl‘^ 
Act canikot lx* taken in respect ol a person of 
wc*ak intelhxt, though he ni.iy, from sucii 
v\’eakiiess ot intellect, be incapable of manag- 
ing his own affairs. (’96) 4 Cal L Jour 115 
(117, 118) (DB) 4* 1955 NUC (Mad) 3889 [AIR 

V 42], 

[12] It by no means follows that betMuse a 
man may liave delusions upon one or two 
I>oints that lie is incapable of managing his 
affair.s. (’ll) 8 All L Jour 179 (181) (DB), 

[13] 'Die elaborate proce<lnre laid ilown bv 
the Legislature f(^r conducting an inquiry 
must he strictly followed, 'f'he Court siiould 
not consider itself relieved of its responsiliility 
by the mere circumstance that some or all ot 
the relatives of the person concerncnl have 
declared that he is a lunatic. The Court ought 
to form its inde*pendent judgment. 1930 Lah 
289 (291) [AIR V 17 J * 1955 NUC (Mad) 3889 
[AIR V 42J. 

[14] A Judge lias got a di.scTction to stop 
proctXHliiigs in an inquisition for proper 
grounds, as for instance, where the medical 
evidence shows that further enquiry is un- 
lUH-'essary. A petitioner is not entitled under 
the Act to have the inquiry condiicteil so long 
as he is able to tender witnesses for examina- 
tion. 1917 Mad 194 (194) [AIR V 4] (Dh)t 
1955 NUC (Mad) 3889 [AIK V 42]. 

[15] Application by wife for inquisition in 
interests of hnsband — Costs cannot be order- 
txi to lx* paid by successful husband to un- 
successful wife. 1935 Mad 91 (92) [AIR V 22] : 
58 Mad 281 (DB). 

[16] Where tlie Judge has prima facie 
evidence before him, winch consists of affi- 
davits and documents fihxi by consent, there 
is nothing w'rong in his ordering tlie produc- 
tion of the lunatic, directing his examination 
by a Metlical Officer and adjudging him a 
lunatic on the strength of the medical report. 
1951^Mad 648 (649) [AIB V 38 C 188]. 

[17] Inquisition — Medical examination, 
Judge having i>rima facxe evidence before him 

— Order for producing lunatic and directing 
his examination by Medical Officer not wTong 

— Notice should be served on lunatic before 
making such order — Lunatic served with 
notice — Inquisition can proceed 4 m parl 4 , 
1955 NUC (Mad) 3889 [AIR V 42]. 
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38* Application by whom to be made* 

Application for such inquisition may be made by any relative of the alleged 
lunatic, or by the Advocate-General. 

40* Notice of time and place of inquisition. 

(1) Notice shall be given to the allegeil huiatic of the time and place at 
which it is proposed to hold the inquisition. 

(2) If it appears that personal service on the alleged lunatic would lx? 
inettectual, the Court may direct such substitutcxl service of the notice us it 
thinks fit. 

(3) The Court may also dirtx't a copy of such: notice to Ix' servaxl upon any 
relutive of the alleged lunatic and upon any other pt rsun to whom in the 
opinion of the Court notice of llie application should lx* given. 

41. Powers of Court in respect of attendance and examination of lunatic. 

(1) The Court may re(inire the alleged lunatic to attend at such convenient 
time and place as it may apfioint for tlie puipose of l>eing pe rsonally evaniiued 
by the Court, or by any person from whom the Court may desire to have it 
report of the meiktal capacity and condition of such allegtxl lunatic. 

(2) The Court may likew ise make an order atithorising any person or persons 
therein named to have access to tiic allt‘ged lunatic for tlie purpose of a 
personal examination. 

42. Rules respecting attendance and examination of females alleged to be 

lunatic. 

The attendance and examination of the alleged lunatic under the provision.s 
of section 41 shall, if the alleged lunatic be a woman w ho, accoraing to the 
manners and customs of the country, ought not to be compelled to apjxaar in 
pul)lic, l>e regulated by the law and practice for the examination of such 
j>ers()ns in other civil cases. 


Section 39 — ^ Note 1 

[1] A mcnii^cr ot llu* same tube is not a re- 
latjvc and is not, th(‘ri‘lorf, toinpctent to 
make an applicMlion under this sf*ction. (’OC) 
Um Piin He No. Ot, p. 337 (340. 341). 

[2j An order refusing to declare p<.?r.son as 
lunatic on application under S. 39 is not jndx- 
rnent w ithin the meaning of Cl. 15 of tlie 
Ltrtters Patent (Bom) and is not appiMlahlc. 
1933 Bom 112 Ula. 114) [AUi V 20] ; 57 Born 
371 (DB). 

Section 40 — Note 1 

[1] The notice conlemplat<'d )>v S. 40 is a 
notice to he drawn u(> aft<T iheia' lias Ixxai an 
order directing an inquisition. It is notice ot 
such order anu of the time and place at which 
the inquisition is to fie held. It is not a notice 
of the petition. There is nolhmx in the lai- 
nacy Act aliout gener.d notices. 1927 Cal BiO 
(B38, 639) SAIH V 14] : 54 Cal 8-36 (DB) 
1955 NUC (Vtad) 3889 [AlH V 42]. 

[2] Once notice lias Ix^en .vervinl on the 
aliened lunatic in the manner provided by 
S. 40, suhsequent prot ecniings may Iki jixiri# 
and the attendance of tlx* alleged lunatic is 
not a condition preceilent to tiie dispos-d of 
tlie inquisition proceedings. 1926 Smd 223 
(224) [AIH V 13] ♦ 1955 NUC (Mad) 3889 
[AIK V 42]. 


Section 41 — Note 1 

[1] If the alleged lunatic is a person of rank 
exempted from personal appearance in Court 
la orchnary civil proceeaings, his personal 


apjK aranee in Court in an enquiry into tho 
sl.it<‘ of his mind should Ih^ di.sjxueuHl with. 
cm) 5 Suth W B (Mis) 54 (55) (DB) lt>55 
NUC (Mad) 3889 I AIM V 42j 

12] It is not intemleij (hat the alleged 
lunatic should he sinrimonotl before a public 
Court as a witmvss, and subfcxteil to exanhna. 
tion as a witness by tlie vakil of the person on 
whose petition tlie enquiry was mstilntr<i. 
(•67) 7 Siilh VV It 246 (246) (DB) 1955 NUC 
(Mad) 3889 (Allt V 42). 

13j In examining tlie ulli‘ge(l lunilir-, the 
greatest care and delicac y should In? ohservtnh 
and everything likely to cau.se uniuxessary 
pain or exr itement to him avoidol. {’(XB H 
Suth W B (.Mis) 54 (55) (DB) ♦ 1955 NUC 
(Mail) 3889 [AIB V 42). 

<4] In an application for the appointment ot 
a guardian for a goslia lunatic the Court can- 
not insist on the nroduction of th<? Inn itii: in 
public Court. Idle jn^rson responsdde lor tfin 
production of the lunatic gosha lady is entitl- 
ed to n-xjiiesl tliie Court to examine lirr Hi a 
place other tliin tlie public Court. I’he Court 
would not Ih* justifiirtl tu refusing sucli a 
nx|uest and dismissing the ixttiticm lor llio 
lipjKiiiitmenl of a guardian for (lie hu^ altc on 
tlie ground of tlie non-production of tlie 
lunatic in Court. 1952 Mad BO (BO) [AIR 
V .39). 


Section 42 — Note 1 

[1] Section 42 in terms referi only to the 
attendance and examinatioti of the lunatic in 
Court; but the principle cootainixi in S. 42 
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43« Power to direct District Court to make inquisition in certain cases. 

If the alleged lunatic is not within the local limits of the jurisdiction of 
the Court, and the inquisition cannot conveniently be made in the manner 
hereini>efore provided, tne Court may direct the inquisition to be made before 
the District Court within whose local iurisdiction the alleged lunatic may be; 
and such District Court shall accordingly proceed to make such inquisition in 
the same manner as if the alleged lunatic were subject to its jurisdiction, and 
shall certify its finding upon the matters of inquisition to the Court directing 
the inquisition. 

(2) The record of evidence taken uix>n the inquisition shall be transmitted, 
together vith any remarks the Court may think fjt to make thereon, to the 
Court by which the inquisition was directed. 

44. Amendment of finding of District Court if defective or insufficient in 
form. 

If the finding of the District Court appears to the Court directing the inqui- 
sition to be defective or insufficient in point of form it may either amend the 
same or refer it back to the Court which made the inquisition to be amended. 

45« Proceedings on finding of Court. 

The finding of the Court on tlie inquisition or the finding of the District 
Court to which the inquisition may Ijave been referred under the provisions of 
section 43 with such amendments as may be made under the provisions of sec- 
tion 44, as the case may Ixj. shall have the same elfect, and l>e proceeded on in 
the same manner in regard to the appointment of a guardian of the person and 
a manager of the estate of tfie lunatic as the findings referred to in section 12 
of the Lunacy iSupreine Courts) Act, 1S58* immediately before the commence- 
ment of this Act. 

[a] by this Act. 

Jtuiictal powers over person and estate of lunatic, 

4B» Custody of lunatics and manag<’ment of their estates. 

(if The Court may make orders for the custody of lunatics so found by 
inquisition and the management of their estates. 

(2) When upon the irujuisition it is specially found that the person to whom 
the irupiisition relates is of unsound mind so as to be incapable of managing 
his alfairs, hut that he is capaV)le of managing himself, and is not dangerous to 
himself or to others, the Court may malke such orders as it thinks fit for tlie 
management of the estate of the lunatic including proper provision for the 
maintenance of the lunatic and of such members of his family as are depen- 
dent on him for maintenance, but it shall not be necessary to make any order 
as to the custody of the person of the lunatic. 

47. Powers of manager in respect of management of lunatic’s estate. 

The Court, on the appointment of a manager of the estate of a lunatic, may 
direct by the order of appointment, or l)y any subsequent order, that such 
manager shall liave such powers for the management of the estate as to the 
Court may seem necessary and prO[>er, reference being had to the nature of 

Section 42 — Note 1 (c Section 46 - Note 1 

would apply ^ually to her attendance and [1] A per^ion seeking to lx- a manager of the 
examination bcTore a doctor — The course is estate of the lunatic under S 46 cannot rely 
to have her examined by a lady-dcxtor. 1930 upon an executive order made by a Magistrate 
Oudh Sill (302) [AIK V 17] (DB), under S. il or S. IIA of the Act, A person 

[2] Under Ss 42. 41 and 64, a Court cannot seeking to be appointed as the manager of 
insist on the production of the alleged lunatic the estate of the lunatic under S, 46 must 
who is a gosha lady in Court. 1952 Mad 80 follow the procedure laid town for obtaining 
(80) [AIR V 39]. such order. 1955 NUC (Mad) 3889 [AIR V 42]. 
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the property, whether moveable or immoveable, of which the estate may 
consist : 

Provided that no manager so appointed shall without the permission of the 
Court — 

(a) mortgage, charge or transfer by sale, gift, exchange or otherwise at»v 
immoveable pro|H'rty of the lunatic; or 

(h) lease any such pro|X‘rty for a term exceevling five yt^ars. 

Such permission ma> be granted subject to any condition or restriction winc h 
the C,'ourt thinks fit to impose. 

OBJECTS AND REASONS 

“\V e have provided th iC ;i mivsion nt the Coiirt; \vc have it\ this rrspeta 

nunager appointed f^y the High Court shall a'^sundated the iK>\ver'; ot a manager under the 
have iwwer to lease any immovaVde projvrty High C^ourl to those of a manager under the 
for any term ujito five years without the [K‘r- Distrii t Court/’ ~S C/ fC 

48 . Power to make order concerning any matter connected with the lunacy. 

Tlie Court may, on application made to it by petition concerning any matter 
whatsoever connectcxl with the lunatic or liis estate, make such order, snbjt^ct 
to tlie firovisions of tins Chapter, respecting the ajiphcation. as in the circum- 
stances it thinks fit. 

Management afid admintstrudon 

49 . Power to dispose of lunatic’s property for certain purposes. 

The C.'ourt may. if it appears to be just or for the lunatic's tienefit. order that 
any property, moveable or immoveable, of the lunatic, and whether in posses- 
sion, reversion, remainder, or eontingency, lie sold, charged, rnortgagCHl. doiilt 
with or otherwise disposcxl of as may seem most ^expedient for the purpOSJe of 
raising or securing or repas ing with or without inte^rest money to anplied 
or whicli has Ixen applied to all or any of the following j)nrpos<*s, namely ^ 

(1) the payment of the lunatic’s debts or engagements; 

(2) the discharge of any incumbrance on his property; 

(3) the payment of any debt or expenditure incurred for the lunatic's main- 

tenance or othervs ise for his benefit; 

(4) the payment of or provision for the t^xpenses of his future maintenance 

and the maintenance of such mcirnliers of his family as are d<*jwndent on 
him for maintenance, including the expemses of his removal to Europe, 
if he shall be so removed, and all expenses incidental thereto; 

(5) tlie payment of the costs of any inquiry under this Chapter, and of any 

costs incurred liy order or under tne authority of the Court. 

50. Execution of conveyances and powers by manager under order of Court. 

(]) The manager of the lunatic’s estate shall, in the name and on liehalf of 

the lunatic, execute all sue h conveyances and instruments of transfer relative 
to any sale, mortgage or other disposition of his estate as thf‘ Omrt may order. 

Section 4S — Note 1 ing?s anting in re«^^xxt of nhonld hav»5 

[1] The use of the word ‘ jxXition” in S 4H to nc prosr‘< oli^l by rnciinH of anotlux original 
is used in contradistinction to a “suit*' and petition. Mrnvever, S. 48 n not n ftidiitory 

indicates that m ittcrs, proj^erly the subject of nut is permisxil>le and the 0>utl sf>r)uld refer 

the provisions of S 48. can fx* brouglU rxdorc the parlia^s to h suit in r aM S w hirli it cotnel- 
the Court by a procaxding other than a Huif. ders likely to lx» complrx or lengthy Of pro- 
The Court navang f>ecn srrised of the matter perly matters winch should lx* voiced by way 
regarding the lunatic and his estate by means of a suit and which cannot convcnfently bo 
of an original petition imder which it is found dealt with by tlie summary procedure fndicat- 
fhat tlie person is of unsound mind and fn- ed in S. 48. 1039 Mad 224 1226, 227) (A I H 
capable of managing himsdf and his affairs, V 26]’i'l955 NlJCv (Mad) 3880 [AIR V 42]. 
it is unnecessary that any further prfKeetC . 
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(2) Such manager shall, in like manner, under the order of the Court, exer- 
cise all ix)wers whatsoever vested in a lunatic, whether the same are vested 
in him for his own l>eneftt or in the character of trustee or guardian. 

Sim Court may order performance of contract. 

Where a person, having contracted to sell or otherwise dispose of his estate 
or any part thereof, afterwards becomes lunatic, tlie Court may, if the contract 
is such as the Court thinks ought to be performed, direct the manager of the 
estate to exetcute such conveyances and to do such other acts in fulfilment of 
tlic cofjtract as it shall thirik pro|>er. 

S2* Dissolution and disposal of property of partnership on a member be- 
coming lunatic. 

(1) Where a {XJrson, being a memlx^r of a partnership firm, is found to be a 
Innatic, the Court may, on the application of t!ic other partners, or of any 
jKTSon who apjxjars to tlie Court to be entitled to recpiire the same, dissolve 
the partnership. 

(2) Upon such dissolutioig or upon a dissolution by decree of Court or otlier- 
wisc by due course of law. the manager of the estate may. in the name and on 
l)ehalf of the lunatic, join with the other partners in disposing of tlie partner- 
ship property upon stich terms, and shall do all sucli acts for carrying into 
effect tlie dissolution of the partnership, as the Court sliall think proper. 

53 * Disposal of business premises. 

Where a lunatic has been engaged in business the Court may, if it appears 
to 1 x 5 for the lunatic's benefit that the business premises should 1x5 disposed of. 
order the manager of the estate to sell and dispose of tlie same, and the moneys 
arising from such sale shall be applied in such manner as the Court may 
direct, 

S4* Manager may dispose of lease. 

Where a lunatic is entitled to a lease or under-lease, and it appears to lie 
for the lx5nefit of his estate that it should 1x5 disposed of, the manager of the 
estate may, by order of the Court, surrender, assign or otherwise dispose of 
the same to such person for such valuable or nominal consideration, and upon 
such terms, as the Court thinks fit. 

SB. Assumption of charge by Court of Wards of land belonging to a 
lunatic in certain cases. 

If a lunatic is possessed of any immov eable property situate beyond the 
local limits of the jurisdiction of the Court whicli, by the law in force in tlie 
vState wherein such property is situated, subjects the proprietor, if <lis«^]uahfied. 
to the jurisdiction of the Court of W ards, tlie said Court of Wards may assume 
the charge of such property and manage the same according to the law for the 
time being in force for sucli management : 

Provided that — 

(1) in vSuch case, no furllier proceedings in respect of the lunacy shall l>e 
taken under any such law, nor shall it be competent to the Court of 
W^ards or to any Collector to appoint a guardian of the person of the 
said lunatic or a manager of the estate except of tlie immovealile pro- 
perty vvhich so subjects the proprietor as aforesaid : 

f 5?,) the surplus of the income of such property, after providing for the 
payment of the Government revenue and exjx^nses of management, shall 
1x5 disposed of from time to time in such manner as the High Court 
may airect : 

( 3) nothing cxintained in this section shall affect the powers given to the 
High Court by sections 49, 50 and 51 or (except so far as relates to the 
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management of the said immoveable property which so subjects the 
proprietor as aforesaid) the powers given by any other section* 

S6* Power to apply property for lunatic’s maintenance without appointing 
manager in certain cases. 

(1) If it appears to the Court, having regard to the situation and condition 
in life of the lunatic and his family and tlu' other circumstances of the case to 
Ixj exjxxlient that his property should be made available for liis or their 
maintenance in a direct ana ine\j>ensive manner it may. instead of appointing 
a manager of the estate, order that tlie proj>erty if money or if of any other 
<lescrij)tion the priKluce thereof, when reali/aKl, l>e paid to sucli jx^rson as the 
Court may think fit. to 1x3 applied for the purpose aforesaid, 

(2) The receipt of tlie person so appointed shall be a valid discharge to any 
person who pays any money or delivers any property of tlie lunatic to such 
|X‘rson. 

IVs/org orders 

57. Power to order transfer of stock belonging to lunatic in certain cases. 

Wlicre any stock or Government securities or any share in a company 
(transferable within '‘(India) or the dividends of whicii are payable there) is 
or are standing in the name of, or vested in. a lunatic. Ix^neficially entitled 
thereto, or in a manager of the estate of a lunatic, or in a trustee for him, and 
the manager dies intestate, or himself becomes lunatic, or is out of the juris- 
diction of the C^ourt, or it is uncertain whether the manager is living or ileiid, 
or lie neglects or refuses to transfer the stock, seciuities or shares, or to receive 
and pa)' over thereof the dividends to a new manager or as the CvOurl tlirccts, 
within fonrteen days aft('r being rcxjuiretl by the Court to do so. then the 
(iourt may order some fit person to make sucli traiisfer. or to transfer the same, 
and to receive and pay over the dividends in such manner as the? (^ourt dirtx'ts* 

\a] SuhstituUd lor “tlio SCittss’', by Part B States (Laws) Act, 1051 (III of 1951), S. 1 atul 
Schedule. [1-^-1951,] 

58# Power to order transfer of stock of lunatic residing out of India and the 
United Kingdom. 

Where an\’ suclii stock or Government setairities or share in a company is or 
are standing in the name of. or vested in, any p<*rson residing out of ^(India) 
and not in any part of tlie United Kiitgdom, tlie Court upon being satisfied that 
such person has lx.?en declared lunatic, and that his personal eslatt? has i>c(?n 
N'estecl in a person appointed for the management thereof, according to the law 
of the place wlicre lie is residing, may ordoi souk* fit person to make such 
transfer of the stock, securities or shar(‘s or of any part thereof, to or into the 
name of the person so appointed or ollierwise, and also to receive and pay over 
the dividends and proceeds as the Court thinks fit. 

iai Substituted for “the hy Part B States (f^aws) Act, 1051 (III uf 1951), S, 5 aiul 

Sch. ;i.449511. 

Section 56 — Note I Section 57 -- Note I 

Uj An order of tiie Di>tric;t Judge in liis [ 1 It is only when the (amri is satisfied 
lunacy jurisaliction that a cert lio sum of that a person is of un bound irnnd and inc ipa-* 
money, which was in deposit willi the Land ble of iri.ir»ai 4 ii»g Ins affairs tliat it can uferciiMS 
Acquisition judge to the credit ol a lun itic powers Kiveu lay S 57— No evi<i< i»cj' ihit per* 
islioulci be paid out to his natural guardian son had heen foijin] ol unsound mind atKi in* 
w ho was inaintaixiing the lunatic and his capable of managing his affairs or ih il curator 
family is in accordance with S. 56 and the to sncli jxrrsofi had given jx^rurdy or that 
Land Acquisition Judge has no jurisdiction to funds were requirc<l for mainteriance of fJer- 
refnse to pay out the particular sum as direct- son — Order under this section bdd should not 
ed by tlie order. 1917 Cal 99 (100) [A ! H \ye made. (’64) 8 lUnn 280 (286). 

V 4] (DB). • 
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Generol 

B9. Power to apply property ior lunatic's maintenance in case of temporary 
lunacy. 

If it appears to the Court that the unsounclness of mind of a lunatic is in its 
nature temporary, and that it is expedient to make temporary provision for his 
maintenance or for the maintenance of such members of his family as are 
dependent on him for their maintenance, the court may. in like manner as 
under section 50. direct his property or a suflicient part of it to be applied for 
the purpose aforesaid. 

OBJECTS AND REASONS 

See under section 74, post, 

BOm Proceedings in lunacy to cease or to be set aside if Court finds that the 
unsoundness of mind has ceased. 

(1) When any nerson has l>een found under this Chapter to l)e of unsound 
mind, and it is sunsequently shown to the Court that there is reason to l>elieve 
that such unsotindness of mind has ceased, the Court may make an order for 
inquiring w hether such person is still of unsound mind and incapable of mana- 
ging himself and his affairs. 

(2) The in(|uiry shall lie conducted as far as may lye in the manner prescri- 
l>ed in this Chanter for an inquisition into the nnsoundness of mind of an alle- 
ged lunatici ana if it is found that tlie unsoundness of mind has ceased, the 
Court shall order all proceedings in the lunacy to cease or to be set aside on 
such terms and conditions as to the Court may seem fit. 

61. Power of Court to make rules. 

The Court may, from time to time, make rules for the purpose of carrying 
into effect the provisions of this Chapter in matters of lunacy. 


CHAPTER V 

PROCEEDINGS IK LUNACY OUTSIDE PRESIDENCY- TOWNS 

Inquisition 

62. Power of District Court to institute inquisition as to persons alleged to 
be lunatic. 

Whenever any person not subject to the jurisdiction of any of the Courts 
mentioned in section 37 is possessed of property and is alleged to fxi a lunatic, 
the District Court, within whose jurisdiction such person is residing may. upon 
application, by order direct an inquisition for the purpose of ascertaining whe- 
ther such person is of unsound mind and incapable of managing himself and his 
affairs. 


S4?ction 61 — Note 1 

[1] StH^tion 61 arxi riile.s fra mini thercinnler 
are applicable only to cases in Presidency 
Towns and. as rcffartls those outside, tliey 
apply only w lien tnere are no other rules. 
iM 8 Oil 355 (355) [AIR V 5] (DB). 


Section 62 — Note 1 

{1} Lunatic retnnved in Mental Hospital 
under order v)f one District Court — Hospital 
not within juriitdiction of that Court—No evi- 
dwice of jurisdiction l>eing retained subse- 
quently — Amdication for inquisition can l>e 
entertained by Court wdthin whose iurisdic- 
tion alleged lunatic ordinarily resided ami 
has his property. 1931 Oil 711 (712) [A I R 
V 18] (DR) * 1929 Cal 512 (512) (A I R V 16] 
(DB)^1950 Mad 371 (373) [AIR V 37 C 166] : 
ILR (1950) Mad 200 : 51 Cri L Jour 898 (DB). 


[21 Temporary removal of lunatic to mo- 
fussiJ does not oust jtjrisdiction of High Court 
over lunatic and application under S. 62 in 
relation to such lunatic must be made on ori- 
ginal side of High Court. 1920 Cal 329 (330) 
lAlH V 7] (DB). 

[3] The .Act contemplates only the question 
of lunacy or sanity at the time of the inquiry; 
tln^rc is no provision in the Act that the in- 
quiry shall extend to the ascertainment of the 
perifKl at which the allegeii lunatic first be- 
came of unsound mind. (*70) 13 Moo Ind App 
519 (524) (PC). (Case under Act of 1858) -f 
1916 Oil 51 (54) [AIR V 3] (DB). (Case u^ei 
Act of \S5SHV95} 18 Mad 472 (476). 

[4] Inquisition under S. 62 affects the per- 
son so prejudicially that it ought not to be 
taken except upon a careful consideration of 
evidence 1924 Cal 658(658) [AIR V 11] :5l 
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Lunacy 

63« Application by whom to be xnade« 

( 1) Application for such inquisition may made by any relative of the 
alleged lunatic or by any public Curator appointed under the Succession 
(Property Protection) Act, lS4b' (hereinafter referred to as the Curator), or 
by the Governinent Pleader, as defined in the Code of Civil Proctxlurc. U)()S, 
or if the projKrty of the allegtxl lunatic consists in whole or in part of land or 
any interest in land, by the Collector of the district in which it is situate. 

(2) If the pro|>erty or any part thereof is of such a dest ription that it ivauld 
by the law^ in force in any ^iStatei where such property is situate sulqwt the 
proprietor, if disqualiheil, to the jurisdiction of the Court of Wards, the 
application may l>e made by the Collector on Ixdialf of the Court of Wards. 

^a] Sr* now the Iiulian Sncet‘ssion Act, 1925 (X\\l\ of 1925'i. 


Section 62 — Note I (ronitlj 

C.d 480 (DB) + 19 V2 Cal 20 t22> A 1 U \' iOl 

iOB). 

[5j Judge innst s.ilisfy himsidf l)y iiujiiirv’ 
and pfTsnnal int<Tvii‘\v with .dlrginl hmatic 
that there is ground for inqnisitjon. 1920 Ail 
80 (81) [AlH V 7 ; : 42 All 504 {DhHU)b\ Mad 
648 (649) [AIH V >8 C iShy 

[6j 'I'he first thing whieh lias to lie clone 
upon ai^ application for directing .in iiHjuisi- 
lion under H. 62 is th.it the Jmlge either with 
notice to the lunatic or without notice shouhl 
carefully ( ruisider whether the r ase is on(‘ 
which calls tor an ordiT diriTting an inquisi- 
tion. If he f'onsiders that it calls for an oniei 
directing .in iruiuisition tiien it is hts obvious 
ilnty to record .in order directing an iiupii.si- 
tion. \S hen he h.is once done that h<‘ is tht*ii, 
hy the c ornhined oiXT.ition of S 62 witfi Ss. 40, 
41 .and 42 of tlie Ar t. to take certain steps 
witli regard to notice It is only .i [irelnninary 
investigation which is r(*quircd to |nstily .in 
order directing an inquisUion. I'hen, an order 
having been duly made rliiax ting an iiu]uisi- 
tion, the d.ite h.iving .iriiveil and projXT 
notices having Inaai giva n, the inouisiticm it- 
self proceeds. VV itiiout an ordiT airec ting an 
inquisition tiu* inquisition itself is without 
jurisdiction. 1927 C.'al 6 >6 (657. 6>8) lAlK 
V Mj : 54 Cal 836 (DB) + 1930 Dah 289 (292) 
lA 1 H V 17;. 

[7] \'('rifie<i fX'tition about lunacy of p<'r- 
soa- District Juilge witbout nconling order 
for irujuisition merely issuing tommission on 
Munsil for in(]uiry and ii'ixrrt — Such report 
treatcrl bv District ]u<lgi- as iiKpiisUion — rro- 
ct^'diugs lield w'ouU! not Ik* treated as inquisi- 
tion. 1932 Cal 20 (22) i AlH V 19] (DH’. 

[8] Factum of lunacy being contcsteil. 
Court .should not base its conchiMOn on jx'r- 
soaal observation alone hut f<»lhiW the prm t*- 
dure in S. 62. 1926 I jih 58^^ t586) [AlH \’ I3j. 

[9] Application for inquisition must be sup- 
ported By affidavit antf mixlicul certificale. 
1920 All 80 (81) iAlH V 7j : 42 All 504 (00)4* 
1927 All 225 (225) [AIH V 14] : 49 All 3 (DB) 
'f 1955 NLC (Mad) 3889 [AlH V 42j. 

[10] An inquisition if once IxRun must 
priK'wied with to the emb 1920 All 80 (81) 
fAIH V 7] : 42 All 504 (DB) ♦ 1917 Mad 194 
(194) [AIR V 4](DB) ♦ 1955 NUC (Mad) 3889 
[AIR V 42]. 

[11] Once notice is served on lunatic, volv 
sequent proceedings can proceed witlx^jt the 
lunatic. 1926 Sind 223(224) fAIR V 13;. 


[121 An order dinvting an in<iuisitioii into a 
man's state ol innul is a very serious thing 
anil siK h an order is intemlrd by the .statute 
to !h‘ .1 jmlici.il determination candully matle 
u|X»n adeijuati' ni.iten.d 1951 Mail 648 (fM9> 
;AIH >8 C 1881 ♦ 1955 NUC (Mml) 3H89 
[air V 42]. 

il )] An allegeil lunatic has Ins ixuinanrut 
resuienee where his paternal home exists and 
when' his family resitles and the District 
C.’onrt h.iving jurisdiction over that plat e can 
cntert.im an applic.ilion for ilirtH'ting jmlieial 
lUipiisition under S. 62. 1955 NUC' (M id) 3889 
lAIH V42j 

114] 1 einporary nMnova! of a hm.itit: to 
mcatiissil does not oust (lie juriMliction of a 
High ( auirt over the hmatn . An apjihr.ition 
nmltu S. 62 in rel.ition to mu h lunatic must Im 
m.nle on tht' origin. il sitle of the High Carurt. 
1955 NUC (Mad) 3889 ]A1H V 42] 

M.51 W hen (lie bmatu dies tlie lunui.y juris- 
tht tion eomes to an trml and iht? Camrt must 
pass sf>me order uhoiit tlie pro|K'fty in th(' 
hands oi the miiuagi’r. If tlie tith- to the pro- 
{Xrty he in disimte the m.iy ei flier 

tlecide the i‘*su<‘ f>i ask tlie manager to file an 
interpleader suit. Hut whii In ver course i« 
ffillowetJ, tlu‘ order ol the (.'ourt will he reler- 
ahle to the jurivthclion exert isetl over the 
properly of the lunatic imtler Cdiap. V' of tlie 
Ltin.K y Act and tht' ordt i must Ih‘ dr*<*med to 
ht* an ortler uiuler that ch.ipter and according 
to S 83 an apjXMl would lie from such an 
order. 1949 Nag 108 (109) (AIH V 36 C 38! ; 
II Ji (1048) Nag 465 (DH). 

(16] A CJourt has power toilisiniss an appli- 
cation %n hm\nr without dirc»c(mg inqnisilinn 
after exairuning the parties. 1957 Andh I'r.i 
038 (939) [AIH V 44 C 294 ] : 1 CH (1955) 
Andh 5f38 (DB). 

Xectiofi 63 Note 1 

[1] “Curator” means public curator ap- 
pointc<i under Succession (Property Protec- 
tion) Ac!t, 1841 — Persons not s«» appointed 
cun 1 m; n'inovc;ti under S. 80. 11) V3 \ h 625 
(627)[Am V 20]. 

12; An application under S 6> t in 1 m^ wh^l 
by any person and it rmctl not b* fil«xl by « 
person who is interested in the property of 
the lunatic. No qurstlon of title to any pro- 
perty is involved and it cannot he that ar* 
order under iJk* Lnmicy Act aOecti directly or 
incitrpctly any claim to property. The cate, 
thertfffm.*, doe* iwx come within Part 2 oi 
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&4rm Regulation of proceedings of District Courts, 

The provisions of sections 40, 41 and 42 shall regulate the proceedings of 
the District Court with regard to the matters to which they relate. 

6S« Inquisition by District Court and finding thereon. 

(1) The District Court, if it thinks fit, may appoint two or more persons to 
act as assessors to the Court in the said inquisition. 

Upon the completion of the inquisition, the Court shall determine 
whether the alleged lunatic is of unsound mind and incapable of managing 
himself and his affairs or may come to a special finding that such alleged 
lunatic is of unsound mind so as to Ije incapal)le of managing his affairs, but 
that he is capable of managing himself aridf is not dangerous to himself or to 
others. 

66# Inquisition by subordinate Court on commission issued by District 
Court and proceedings thereon. 

(l) If tlie alleged luTiatic resides at a distance of more than fifty miles from 
the place where the District Court is held to which the application is made, 
the said Court may issue a Commission to any sul>ordinate Court to make the 
inquisition, and sucli subordinate Court shall thereupon conduct tlic in(|uisition 
in the manner hereinbefore provided in this Chapter. 


Section 63 — Note 1 (contd ) 

S. IKK 1950 All 242 (244) [AIR V 37 C 92] 
ILK (1951) 1 All 157 (Dll). 

Section 04 — Note 1 

l l] Under Ss. 41, 42 and 64 read witli S, 132 

(1), Civil P. C., a Court cannot insist on the 
production of the allegcxl lunatic wlin is a 
goslia lady, in Court. 1952 Mad 80 (80) [AJU 
V 391, 

Section 65 — Note 1 

[1] Alter the inquisition has been complet- 
ctl, the Court must record a judicial Hading: 
on points mentioruHl in S. 65 (2) on the 
materials before it. It is only when thcNC find- 
ings have hwi arrived ut as a result of the 
inquisition tliut the jurisdiction of the Court 
to prcx^ecnl further with the case aitsos. 19.30 
Lah 289 (292) I AIK V 17], 

(2] Person should not lie udjudgc^l as of 
unsound rniiul unless clearly proved to be so. 
1916 Lah 222 (222, 223) (AlH V 3). 

(3] The High Court has pow(*r to interfere 
to correct a wrong finding uiuler S. 65 (2) 
lAinacv Alt. 1034 N«t>{ 27 (29) lAIll V 2lj ; 
30 Nag L 11 224. 

[4] in an onnuiry as to ins.inity of any 
j^rson no Judge has any right, or any juris- 
diction to delegate liis function to a tliird 
Iierson except jxuson anpointtxl to assist or 
advise a Judge. Hut such a person is ih» more 
than ii witness and the Judge must retain the 
judicial function in liis own ix^rson. 1921 All 
160 (161) lAlR V 81 : 43 All 459 (DB). 

[5j Person found to be lunatic under the 
Act is presuineti to continue to be of unsound 
mind until the contrary is shown. 1917 Mad 
2a5 (266) [AItt V 4] : 40 Mad 660 (DH), 

1^6] Although an order in lunacy is not a 
judgment which is conclusive agiiinst the 
\yorld u-s one of the judgments enumerated iu 
S. 41, Evidence Act, it is (still relevant and 
binding upon the parties thereto) and those 
who claim under thcan just like any other 


judgment. 1933 Mad 624 (625) [AIK V 20] : 
56 Mad 904. 

[7] The seopt‘ of an inquiry under K. 15 of 
O. 32, Civil P. C. is not the same as that con- 
temnlated under the Lunacy Act. Where an 
application is pre^'enteil fr)r tlie stay of pro- 
cwdiiigs in the suit or in tht* alti'riiative lor 
I ho transfer of th(^ suit to the court in which a 
lunacy petition relating to one of the parties 
is pending but as on tin* date of that applica- 
tion the inquiry under O. 38, H. 15 had 
practically concluded it is not a fit case for 
exercising the inherent power ot tlu* court to 
grant tlu* applic.ition. 1954 Trav-Co 380 (381) 
[AIK V 41 C 131]. 

18] A court has power to disinis.s an appli- 
cation in limine without directing >nqui.sition 
after examining the parties. 1957 Andh Pra 
938 (OUl) iAIK V 44 C 294 j : ILK (1955) 
Andh 568 (DH). 

19) Unsouiulness' of mind implies some un 
usual feature of llie mind as has' tended to 
mak<' it difierent from the normal ami lias in 
<4le<'t impaired the man’s capacity to look 
after his allairs in a manner in uliicn another 
iHTson without such mental irregularity would 
lx* able to do in a matter of Ins own. Ira m.in 
is able to understand and answer questions on 
various matters except those relating to arith- 
metical calculations, he caiimU be regardcaJ 
as mentally unsound, although he would l>e 
ludtl as having a weak or undeveloixxl mind. 
1949 All 449 (452) iAIK V 36 C 168] : ILR 
(19.50) All 396 (DB). 

[10] An order declaring a person to be of 
unsound mind and incapable on that account 
of managing his aifairs is an order of a very 
serious character. It has the effect of disquali- 
fying Iiim from using his own piot>erty in the 
manner lie desires and placing a tlr istic check 
on his rights and priviU^es. Tlie Lt'gislature 
has, therefore, laid down an elaborate pro- 
cedure for conducting an enquiry and it must 
be strictly followed. 1949 All 449 (451) [AIR 
V 36 C 168] : ILR (1950) All 396 (DB). 
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(2) On the completion of the inquisition the sulx)rdinate Court shall transmit 
the record of its proceedings with the opinions of the assessors if assc^ssors 
have been appointed, and its own opinion on the case; and the District Court 
shall thereupon proceed to disix)se of the application in the manner provided 
in section (v), sub-section (^j; 

Provided that the District Court may direct the subonlinate Court to 
make such further or other inquiries as it thinks fit Indore distK>sing of the 
application. 

Judicial powers over pe^r^on afui estate of lunatic 
67m Custody of lunatics and management of their estates. 

(2) The Court may make onlers for the eustody of lunalies so foiind hy 
inquisition and the rnrinagemi nt of their estate s. 

f When upon the inquisition it is specially found (hat the iK'rson to whom 
the irupiisition relates is of unsound mind so as to be incapalile of managing 
his affairs, but tliat he is capable of managing lumsolf and is not dangerous to 
himself or to others, the Canirt mav make such orders as it thinks lit for the 
management of tfie estate of tlie lunatic including proj>er provisions lor the 
maintenance of the lunatic and of swvU nnunlxTS of his lamily as are dependant 
on him lor maintenance. l)nt it shall not be necesstuy tt) make any order as to 
the custody of the person of the lunatic. 

68 . Court of Wards to be authorised in certain cases to take charge of 
estate of lunatic. 

If the estate of a Itinalic so found or any part thereof consists of property 
which, by the law for the tiiru* being in force, subjrets tfie pro|)riet(>r, if 
disqualified, to the jurisdiction of the (a)urt of Wards, the ('ouil of Wards 
shall be authorised to take charge of the same. 


Section 67 — Note 1 

111 A petithHi to appoint a manas^er should 
nf)t bt* disimssod without enquiry bo( .uisr the 
counter-petitujiMT denies the evisteiu e ot any 
IJrojxrty Ixdonuiiii^ to tin; lunatic. I'ht* ex- 
istence of s'K h i^roperty is nec essary as a pre- 
requisite to the Court taking action ami must 
be ascertain 'd by enquiry when the existence 
of such is alleged hy the petitioner and denied 
hy the other partv. (’06) Mad dlOi Ul) 
(DB). 

[2i There is an inherent powtT in the ('ourt 
deihng with lunacy matters to appoint vin 
interim receiver, even though no ac tion may be 
pending at the time and it makes no clilleromH* 
wiiethcr tlie lunatic lias or fias not he<ui so 
Jound bv inquisition. 19 >7 Cid 739 (737; iAlH 

V 24] ! h;k a 9 >H) 1 Cal i<so T)H). 

[3j Tliere is no prin-ision in chapter 5, 
Lunacy Act, wliich would empower the C\ nit 
to appoint an interim curator of a lunatic, 
1943 Bom ->87 (392) lAIH V 30 1 (DB). 

[4j VV here the m anager of a Mit tksliara 
family is a lu.ua tie, a manager of the joint 
family property cannot i>t appointed because 
such a manager will obtain no right oj 
management over the joint property. 103> 
Andhra 261 (2G2) [AIH V 42 C 94 . vDB). 

[5] Atliough there is no express provision in 
the Luti icy Act autboi isjng the Court to make 
any interim order for the custody or the 
management of the estate of a per.son l>eforo 
be is adjudgeti to be a lunatic, the Act is not 
exhansdve and does not take away the inlR^rrmt 
power of a Court to do so. Proceedin|?;s in 
fanacy Iseing civil proceedings in a Court of 
civil jurisdiction, S. 141, C. P. Code, will 


ai>nly and the powers for making iiiti'rhx titory 
orueis under O 39 and O 40 must ntf'essanly 
!>♦'( <>iue avadalde to tlie (auirt. 4 his si'ction 
will Libn s.ivt* tie* inherent po\v'<*rs of the 
C.ourt. 1919 Cal 16H ( 169) t AlU V 06 C 4U! : 
ILB (1947) 2 Cal 16 >. 

161 Under S. 67 of (he Lunacy Act thr^ Dis- 
trict judge oil I'Oiuing to a niiditig that the 
lunatic is incapable of managing hjs affairs, U 
cuipowen'd to appoint a man ig’*r ami to 
entrust to him for management, ihi* estate of 
file lunatic. Brun t facie therefore lie < an at 
tliis stage lake {>osse^slon of iiiid deal only 
u ith -sucli pr^>i>eif v as is undisputt**! property 
of the lunatic and the Court wall have no 
junsdicMon to take possession of profK*ity 
regarding wfiirdi then* is genuine dispute. Hts 
h is thu.s jnrisdic lion to diH ide disputes rehii- 
ing to tith* to property. 1957 Madli B 99 (96) 
!AIH V 44 C 39j (DB). 

i7j Court of W ards antho*isf*il to retain 
mariagtaiiciit of estate — Application under 
S. 67 (2) IS no! mamt lin ibh* 1952 Nag 54 
(55) [Aia V 391 : Hdi (1951 ) Nag 869 (DB). 

Section 68 — Note 1 

[ll Manager n( estate rcinnot be appoiuhxl 
until CJourt of W'arfls liave ch'ct^*^! no! exer- 
cise jurisdiction. 1944 Sind 72 (72) i-AIB V 31 J 
(UH). 

) 2j The Civil Court after making an order 
adjudging the lunatic to be ol mi sound rnind 
is funcluB rif/%c^%o hi cases in which tin? (Tourt 
of Wards has jurisdicliom In siieh applL 
cation should bfj made to (lie (Jourt of Wardi 
to assume super in tendency and if tif!)COiiary to 
appoint a manager. It is only in otberr cosos. 



44 [b 69 N 1-8 71 M ll 


[Thr Irduh] Lc.vact Act. 1912 


69 . Power to direct Collector to take charge of peraon and estate of lunatic 

in certain cases. 

(1) If the estate of a lunatic so found consists in whole or in part of land 
or any interest in land, but is not of such a nature that it would subject the 
proprietor, if discjualified, to the jurisdiction of the Court of Wards, the 
Uistrict Court may direct the Collector to take charge of the person and estate 
of the JjHiatic : 

Provided that no such order shall made without the consent of the 
Collector previously obtained. 

(2) The Collector shall thereupon appoint a manager of the estate, and may 
appoint a guardian of the jxjrson of the lunatic. 

70. Control over proceedings of Collector. 

All proceedings of the Collector in regard to the person or estate of a lunatic 
under this Chapter shall I subject to the control of the ^ [State Government j 
or of such authority as it may appoint in this behalf. 

71 . Power of District Court to appoint guardian and manager and take 

security from manager, 

(1) In all other cases the District Court shall appoint a manager of the 
estate of the lunatic and may appoint a guardian of his person : 

Provided that a District Court may, instead of appointing a manager of the 
estate of a lunatic, exercise any of the powers conferred on the High Court 
under sections 5() and 59. 

(id) Any persori who has been appointed by the District Court or Collector 
to manage the estate of a lunatic shall, if so rcHjiiired. enter into a bond in 
such form and with such sureties as to the Court or the Collector, as the case 
may be, may seem fit, engaging duly to account for what he may receive in 
respect of the property of the lunatic. 


Section 6S — Note 1 (contd.) 
i.c., cases where tiu? Court ot Wards has not 
jurisdiction or perhaps in cases when the 
Cotirt of Wards Joes not ehet to exercise that 
jurisdiction, that the Civil Court can niake an 
order appointing a manager. (’12) 6 Sind C U 
65 (66) (Dip. 

I’A) Where a person, posst*sstHl of landed 
estate, is declart^d hy the District fud^e as of 
unsound niintl it is not mvessary for tlu* Judge 
to inquirf? from the Cntirt of Wards w ht'thtu* 
it would assume the management of tfu' estate 
and only in case of refusal hy that C>>urt to 
appoint a manager of lunatic s property; the 
appoint men t by the Civil Court of a manager 
ot a lun^^tic^s prop<‘rty is vali<], until the 
Court of Wards avails itself of its power of 
assuming the management of tht? estate. ^’12) 
15 Ind Cas 265 (26fd (1)6) (Oudh), 

[4] Once the Court of Wards has Ixvii ixu- 
under S, 68 to take charge of the estate 
of a lunatic the management of the property 
of a lunatic in such a case is left to f>e n'gu- 
lated by the speinal law governing the Court 
of Wimb. 1952 Nag 54 (v58) [AIR V m : Ildl 
(1951) Nag W (OB). 

Section 69 — Note 1 

[1] A collector appointed to take charge of 
the estate^^of a lunatic cannot sue himself on 
behalf of the lunatic, but must appoint a 
manager for tlv* purpose. (’67) 7 Suth W R 5 

( 6 ) (Dll 


Section 71 — Note 1 

i l l It is necessary tr3r the Court to adiudue. 
upon evidtuice, a person to he a lunatic before 
p issing an or«ler as to the rnanagetiunit ot his 
property and for tlu* guardiansfnp of his 
|X*rson; it cannot proct^tnl upon ;in .ulmission 
made hv the jX'rson who is alleged to he a 
lunatic. ' (’64) M Cal 210 (21 (DB) + (’05) 2 
All L Jour 154 (155) (DB) + (’7 >) 20 Suth W H 
477 (477) vDB) * (’71) 15 Suth W R 259 (259) 
(DH). 

[2! It is incumbent upon a District Judge to 
appoint a manager of the estate of a person 
athuilgtsl to he of unsound mind (’03) 30 Cal 
973 (975) iDB). 

[3j Where a pt'rsou has l>e».*n adjudged to he 
a lunatic hy a competent Court and a manager 
has Ixxni appointeil in rc^sjx^ct of his estate, 
the vesting order remains in force until the 
a<ljuJication of lunacy is cancelled hy the 
Court, which originally gr anttd authority to 
the manager or the managership is determined 
by the dciith of the lunatic. The manager has 
a right to sue on behalf of the lunatic so long 
as the order appointing him as a manager 
suKsists. (’12) 10 Ind Cas 885 (885, ^6) 
(Oudh). 

[4] Where there is no provision for survi- 
vorship in the order of appointment of the 
joint managers, the office of the survivor 
.should terminate on the death of his co-mana- 
ger. 1935 Cal 33 (34) [AIR V 22] : 61 Cal 986 
(DB). 
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'72. Restriction on appointment of legal heir of lunatic to be guardian of hit 
person. 

The legal heir of a lunatic shall not be apTK>inted to !)« the guardian of the 
iK*rson of such lunatic unless the Court or the Collector, as the case may Ikj, 
for reasons to Ikj reconietl in writing, considers that such an appointment is for 
the i)enefit of the lunatic. 


OBJECTS AND REASONS 


“Under the pr<?%ent law the heir of a 
lunatic cannot in any circumstauces \h* u|>- 
pointed the j;uardiaa of his person. We 
infonned that in many caves the le^jal heir \% 
the only availalile Riiarviian and the most suit- 
able person to whose care the lunatic can be 


eat rusted. We have tl>en*fore ultertscl the pro. 
viso to clause 71, making it a new clause 7:1* 
so as to ailiint of sucli an apixuntineut when 
manifestly to the iuK anlage ol tlie lunatic.*' 

— S C. H. 


73« Remuneration of managers and guardians. 

A guardian of the iK^rson of a lunatic or a manager of his estate appointed 
under this Cha[)ter shall lie p:iid such allowance, if any, as the Cotirt or the 
Collector, as the case may l)e, thinks fit for his care and pains in the exeeutiaa 
of his duties. 


Section 71 - Note 1 f onid i 

t5i If .1 niemlirr of .i joint Hindu f.imily 
under the Mit iksh ir i L iw be ;i lun itic, wdifre 
it is slunvn tlnit liis property is lieing w iNttHl. 
tlie (jvil Courts h.ive power to appoint a 
in inager of the iuii.itic’s shirr under tlie Lu- 
nacy Ac t, alllioneh no doubt .i strong c.ise 
must be in idt* out for thr appointinrnt ot a 
m m.igrr. 1929 N.ig 92 (95) Alb V 16j : 25 
Nag L H 61 (1>H,). 

i6; Benefiei.il interest of Innalic' in joint 
propcTty belonging to liim along with other 
owners cMiOfOt be i>.9«^»red in drciduig whit is 
propiTtv oi lunatic 1917 Mad 691 (691) ^Allt 
V 

i7] Lunatic can adopt iluring thr tiinr vvhrn 
Jiis property is vesttnl in a Man igrr under the 
Act. 1917 Mad 265 (266) , AIK V 4] r ^0 M.id 
m) (OH). 

(eSj rile guardian of a Innatie’v person is, in 
ni atters coniertefl witli the guardianship sul»- 
okIiii ate to the District Court whirh appoint- 
ed him. (’97) 2‘1 Cal 123 (MO) (Dli). 

[9j An (inler appointing a guardian of the 
person of a lunatic oonlrrs on tie* guardian 
unless anything rxcrptioiial appears to the 
contiarv a right to tlie cu'>tody of the person 
of tlie fiinatie, and the Court has power to 
make an ordc*r giving custody ot the penson of 
the lunatic to tli * guardian thus ajipointed. 
1924 Mad 724 (724) ,A1K V 21 : : 58 Mad 252 
(DK). 

ilO] Tile Act cont.iins no expre^sf* provision.^ 
as to tfie nlace of residence of a lunatic govern- 
t*tl by the Ac t fiut it contemplates tlial he 
.shall reside within the j insdu lion of the 
Court that has found hnri to be a lunatjc. 
(’97) 24 Cal M2(l4l)(DI9. 

[ii] 1'here is no provision in the Art for 
assignment of the surely IkuhI exiHuitmi by the 
surety along with the manager of the lunatic's 
estate. But as the Ixoiid is executed with a 
view to lx*mg enforced and one of the ways of 
enforcement is by assigning the bond to the 
per.son entilled to recover the amount the 
proper course would be to assign the f>ond to 
tlie oeirs of tlie lunatic. If there are suihcient 


rircumstances to iiuhcate lh.it some simount is 
likely to be liue from the m imtger of the estate 
the piiijiei course would be to .sssigu (lie bond 
even before the suit for accounts against the 
manager is filed. 1945 Mad 89 (99) [ AlK V 52]. 

Section 72 ' Note 1 

|l] Section 72 operates as a kind of warning 
that particular care sliould be cx'Tcjsi^l by 
the Court. Where a puNou is entilh^l to in- 
ihuit Part ol th<‘ Pr(»i>^'ilv of a lunatic’ iiiui 
woubl, therefori*. ixundil by his death, to 
tiiil tile appointment of such pers ui as the 
gu irihaii ol the lunatic is a Ireneticial one A 
legal heir liavmg a greater interest if the 
lunatic dies, should not lie ap[>oint<*»l guardian 
ol tii<’ jiiusou of lh<‘ muior tri pref ('fence to 
aiiotlxT who is a nou-heir. 1921 Kang 104 
(165) lAIK V 21! (DK). 

[2] Tlie High ('ourt as n Court of Appeal 
will not t ike upon itself the duty of deciding 
wdio may be the fittest person to appnnt as 
guardi in of the person or property of a p rsun 
wlio Is adjudgis.! a lunatic, rii at duty should 
rest witli the (Courts to w hich it is <Mit rusted hy 
the l^unacy Aet (’9>} 15 All 29 (47 > (Dtp. 

12) Kestnetions under S. 72 Ix'coine fnap- 
pln..ible in c ises where near rei.ilions only 
c an be appointed guardian ol pf^rson of lunatic. 
1925 Oudh 642 (tH2) [AIK V 12) 

[4] Under 8. 72, heir of lunatia* may fie 
guardi III ' “ VVior has first claim to gu ardianslnp 
of lunatic 1917 All 456(457) (AiU V 1] : 29 
All 158 (DK). 

(.5J Where a Sliia .Muhammadan u'li<» wa« 
adjudged 4 lunaln . Iiad a wife at the tune of 
udjudicaiion b it tleur clidd had d (*»l before 
aaljuihcatioii and (fiere whts no reis'u* pre- 
cluding the pmihdify of further issue of tlid 
marriage, held that under the 8hia Law the 
Wife was one of tlie le^pl heirx 6i the Imiatio 
iiud as such was excluded from lieing appiint- 
eti guardian of the husband. ('4?1) 15 All 29 
(46) (DB). 
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74 . Duties of i^uardian. 

(1) The person appointed to l>e guardian of lunatic’s person shall have the 
care of his person ana maintenance. 

(2) When a distinct guardian is appointed, the manager shall pay to the 

f ;iiardian such allowance as may be fixed by the District Court or the Col« 
ector, as the case may l>e, for the maintenance of the lunatic and such 
members of his family as are dependent on him for their maintenance. 

OBJECTS AND REASONS 

“In this clause and clause 62 (now S. 59j word “family” in view of the decision of the 
and elsewhere the words “such rnemlx^rs of his Calcutta High Court in ^he case of Cnandra^ 
family as are dependent on him for their 6an v. Man;i I/oi, I.L JI. 2^ Cal 512 ” 
rnaintcnancc” have bet'o subslilute<] for the — .S. O. R. 


75 . Powers of manager. 

(1) Every manager of the estate of a lunatic appointed as aforesaid may 
exercise the same powers in the management of the estate as might have been 
exercised by the proprietor if not a lunatic, and may collect and pay all just 
claims, debts and liabilities due to or by the estate of tlie lunatic : 

Provided that no manager so appointed shall without the permission of the 
Court — 

(a) mortgage, charge, or transfer by sale, gift, exchange or otherwise any 
immovable property of the lunatic, 

(h) lease any such property for a term exceeding five years. 

Such permission may l>e granted subject to any condition or restriction which 
the Court thinks fit to impose. 


Section 74 — Note 1 

[1] The word “fumily” docs not include a 
married daughter of the lunatic living witli 
her husband apart from her father, but in* 
chides only persons living with the lunatic as 
members of his family and dependent on him 
for their maintenance. (’96) 23 Cal 512 (514) 
(DB). 


Section 75 — Note 1 

[1] Manager cannot interfere with personal 
law of lunatic mcmlu'r of joint Hindu family. 
1942 All 267 (278) fA I R V 29) : I L R (1942) 
All 518 (DR). 

[2] Where a manager is appointixl of a 
lunatic’s estate, it is nc alone who can, with 
the permission of the Court, alienate any por- 
tion of it. 'rhe Court has no power to <lo so. 
1919 Lah 45 (45) [A 1 R V 6] : 1919 Fun Re. 
No. 88. 

[3] The tarwnd property is not the imhvi- 
dual property of the A:ar»oean, Hence, where 
a Court appoints n manager for a lunatic kar^ 
MOrOfi, he uoes not obtain any rights over the 
iurtmd property. (’12) 23 Mad L Jour 706 
(711) (DB). 

[4] Application for permission to alienate 
property of lunatic — Determination by Judge 
of question whether lunatic or third party was 
entitled to property is not necessary. (1900) 
4 Cal W N 526(526) (DB). 

[5] Manager’s sale of lunatic’s property 
without order of Court is void. 1920 Lab 421 
(422) lAIK V 71 : 1 Lah 109 (DB). 

[6] Sale by the certified guardian without 
Court’s permission is not binding on the 
lunatic's son’s shares. 1916 Oudh 206 (207) 
[AIRV3). 


[7] III the case of a nianager of a lunatic 
appointed under this Act, although he may 
have been de facto manager of the family pro- 
perty, he can only make a valid alienation in 
accordance with the provisions of the Act. 
(’96) 20 Bom 150 (153, 154) (DB). (Hindu 
woman liaving lunatic husband and minor 
sons appointed guardian of lunatic — Woman 
also de facto guardian of family — Mortgage of 
family property by woman without (Court’s 
permission — Mortgage field was invalid as re- 
gards lunatic’s interest.) (’13) 14 Mad L Tim 
489 (489) (DB). 

[8] If major comes under disability by rea- 
son of insanity, anybody, even if it is his 
wife, wlio does any acts on his behalf without 
l)eing clothed with authority conferred by the 
Lunacy Act do<?s not do such acts as lawful 
guardian of person under disability and is al- 
most in tfie position of an intermeiidler, 1933 
Mad 686 (687) [AIR V 20] : 56 Mad 964 (DB). 

[9] Committee apj^intctl for management 
of lunatic’s estate — Committee empowered to 
appropriate rent thereof towards its upkeep 
and maintenance of lunatic and his family — 
Committee incurring expenditure witnout 
previous sanction of Court — Expenses incurred 
on maintenance and education of lunatic’s 
next heir with wliom t(?stator from whom 
lunatic got property desired lunatic to live 
and for maintenance of lunatic and his 
family — Expenses incurred being proper, 
Court has discretion to sanction them retros- 
pectively. 1937 Mad 370 (374) [AIR V 24] : 
iLR ami) Mad 571 (DB). 

[lOj An ordinary cultivating lease for an 
imcertain term is not a lease Fox any period 
exceeding five years and a manager of the 
estate of a lunatic has power to grant such a 
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( 2 ) Before granting any such permission, the Court may cause notice of the 
application for such permission to be served on any relative or friend of the 
lunatic, and may make or cause to lie made such inquiries as to the Court may 
seem necessary iu the interests of the lunatic. 

OBJECTS AND REASONS 

'U 'c liilve amendeti cLuist* 75 so as to allow perty of stmJi lunaiic, and wc havo also om- 
a Court to annex conditions and restrictions powemi the Court to mak<^ or cause to l>e 
to any iK^rmission granttxl to the manui^er of made snich enquirtt^ as it thinks fit, Indorx* 
a lunatic to mortgage or lease immovable pro- granting such iXTinissiun.*’ — S. C. H. 

76^ Manager to furnish inventory and annual accounts* 

( 1 ) Everv jx'rson appointed by the District Ourt or l>v the Collector to Im 
manager of the estate of a liinatie shall, withitt six months from the date of 
his ap)K)intnient, deliver in Court or to the Collector, as the case may be, 
an inventory of iiinnovable [)ro[x^rty fxdonging to the lunatic and of all such 
money, or other moveable pronerty, as he may receive on account of the estate, 
together with a statement of all debts due by or to tlie same. 

( 2 ) FAory such manager shall also furnish to the Court or to tlie Collector 
annually, witinn tliree months of the close of tlie y<‘ar of the era current in 
the district, an account of tlie property in his charge, exhibiting the sums 
received and disbursed on account of tlic estate and die balance remaining in 
his hands. 


* 77 # Proceeding if accuracy of inventory or accounts is impugned. 

If any relative of tlie lunatic, or the Collector l>y petition to tlie Court, 
impugns the accuracy of the said inventory and statement, or of any annual 
account, the Caiurt niay summon the manager and inquire summarily into the 
matter and make such order thereon as it thinks fit; or the Court, at its discre^- 
tion, may refer any such petition to any subordinate Court or to the Collector 
if the manager was appointed by the Collector. 

78 . Payment into public treasury and investment of proceeds of estate. 

All sums received by a manager on account of any estate in excess of what 
may Ik* re<iuii<.*d for the current expenses of the lunatic or of the estate, shall 
be paid into the public treasury on account of the estate and shall be invested 
from time to time in any of the securities spticified in sec tion 20 of the Indian 
Trusts Act, 1SS2. unless the Court or the Collector, as the case may be, for 
reasons to lx* recordetl in writing, directs that .such sums Ixi in the interest of 
the lunatic otherwise invested or applied. 


Section 75 — Note 1 

least* wuhoiit the ix*rmission of tlie Civil 
Court. (’10) 6 Ind Cas 158 (159) (DB) (Cal). 

[11] 1 lie guardian of a lunatic',s prope rty is 
not c:omp<*teiit to maintain a suit after the 
lunatic’s death for the ns. every of anears of 
rent wliich accnnfd subsequent to his death 
and therefore tlie Court has no jurisdiction to 
sanction the institution of procwdings by the 
guardian to recover such amount. I’lie right 
of action would vest in the lieir entitled to 
take tire property after the death of the lunatic. 
1943 Mad 26-5 (266) [AIK V S()]+19S4 Andhra 
15 (16) [AIK V 41 C 10]. 

[12] An order by a Judge sanctioning suit 
by Heceiver of lunatic’s estate to recover 
arrears of rent is administrative and not judi- 
cial order. 1943 Mad 265 (265) [AIR V 30], 


ger of a lunatic’s e\tat<* ami tiu? act iirac y i s 
impiiguffd nndci 8. 77, Lunacy At (, stirnc 
kind of an inquiry niusl Im* hehl under S. 77 
and S4)me record must be made of the inquiry 
and in passing ortlers reasons must lx* shown 
as the order passixl is an apjx^alahle order and 
Anp<*llate Court must lx* placxKl in a jK>sitit*n 
of knowing what lias moved the inintl oi the 
Judge in coining to the com lusiori to which 
he c ame. 1936 Kang 51 (51, 52) [AIK V 2 >i 
DB). 

[2] Coirimittw appouittx! to manage estate 
of lunatic — Dirtxgion to submit e counts 
half-yearly —Fa ill! re of CommiUe»i to tile ac- 
counts for 21 years Failure is highly repre- 
hensible and can l>a coridcmed only ttttder 
strong except ional circiirnttances. 1937 Mad 
370 (37L 374} [AIK V 24] ; I L H (1937) Mad 
571 DB). 


Section 77 — Note 1 

[1] Where accounts are Bled by the ouuka- 
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TO. Relative may sue for an accounts 

Any relative of a lunatic may with the leave of the District Court sue for an 
account from any manaeer appointed under this Chapter, or from any such 
person after his removal from office or trust, or from nis legal representative 
in case of his death, in respect of any estate then or formerly under his care or 
management or of any sums of money or other property received by him on 
account of such estate. 

OBJECTS AND REASONS 

“We have amcndetl claus^e 79 by providing Court. The object of this amendment is to 
that no relative of a lunatic shall sue a prevent managers from Ixnng harassed by 
manager appointed under this Chapter for trivolous suits.*’ 

accounts without the leave of the District — S. C. U. 

80. Removal of managers and guardians. 

(l) The District Court, for any sufficient cause, may remove any manager 
appointed by it not l>eing the Curator, and may appoint such Curator or any 
other fit person in his place, and may compel the person so removed to make 
over the property in his hands to his successor, and to account to such succes- 
sor for all money received or disliursed by him. 

(i^) The Court may also for any sufficient cause, remove any guardian of the 
person of the lunatic appointed by it, and may appoint any other fit person in 
his place. 

(3) The Collector, for any sufficient cause, may remove any manager of the 
estate of a lunatic or guardian of the person of a I\inatic appointed by him, 
and may appoint any other fit person in place of such manager or guardian; 
and the District Court, on the application of the Collectf)r, may compel any 
manager removed \inder this section to make over the property and all accounts 
in his hands to his succes.sor and to account to such successor for all money 
received or disbtirsed by him. 


81. Penalty on manager for refusing to deliver accounts or property. 

The Di.strict Court may impose a fine not e.xceeding five hundred rupees on 
any manager of tlie estate of a lunatic who wilfully neglects or reluse.s to 
deliver his accounts or any property in his hands within the time fixed by the 
Court and may realize such fine as if it were a sum due under a decree of the 
Court, and may also commit the recusant to the civil jail until he delivers such 
accounts or property. 


82* Proceedings in lunacy to cease or to be set aside if Court finds that the 
unsoundness of mind has ceased. 

(}) When any nerson has been found under this Chapter to be of unsound 
mind, and it is subsequently shown to the Di.strict Court that there is reason to 


Section 79 — Note 1 

[1] Under S. 79, lt?ave of Court appointing 
manager has to Ih' obtaitnxl hetore any suit 
for areoimts can lie filetl. But to siie surely, 
no such sanction is luK'essarv. 1945 Mad 89 
(90) lAIU V 32]. 

[2] When there are a large number of items 
of expeiivliture which are questioncHi and 
where then* also may he necessity for enquir- 
ing into the amount of profits likely to h.ive 
been realistd from the estate, sanction to file a 
suit against the manager or his legal represen- 
tative as the case may be, should lx? given. 
1045 Mad 89r(90) [AIK V 32], 

13) A lunatic^ for wlvose estate the District 
luclge appoints a manager cannot bt* said to 
be the principal of the manager of his estate 
within the meaning of Art. 89 of the Limita- 
tion Act. 1949 Oudh 51(52) IAIHV36C 
10] : 23 Luck 63 (DB). 


Section 80 — Note 1 

[1] The word “curator” is ust*d in the 
Lunacy Act in the sense of a public curator 
appointcil under the Succession (Property 
Protec tion) Act of 1841. Hence a person who 
has not Ix^cn so appoinlwl can be removed 
under S. 89. 1933 L iti 626 (627) [AIK V 20]. 


Section 81 — Note 1 

[1] Even though the fine imposed on the 
guardian under S. 81 for his contumacious 
coiHluct can be recovered as if it were due 
under a dwree of the Court, yet it is doubtful 
w hether the order imposing the fine can l>e 
said to have the force of a decree within the 
meaning of Art. 2, Sch, 2, Court-fees Act. 
1934 Lah 853 (853) [AIK V 21]. 


Section S2 — Note I 

[1] W’ben an application is made under 
S. 82 alleging that the unsoundness of mind 
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lielieve that such unsoundness of mind has ceastnl. such Court may make an 
order for in(|uiring whether such i>ersoa is still of unsound mind and incapable 
of managing himself and his atfairs. 

(i) The inquiry shall, as far as may he. l>e conductetl in the same manner as 
is prescril>ed in this Chanter for an inquisition into tin' unsoundness of mind 
of an allegtxl lunatic, and if it is found tIuU the nnsonndness of mind has ceas- 
the Court shall order all ortKcedings in the lunacy to cease or to Ik* set 
aside on such terms and conditions as to the Court may seem fit, 

83. Appeals. 

An apjxMl shall lie to t!u' lligli Court from any ordm* made In a District 
Ca)urt. under tins Chapter. 


PAirr i\* 


MiSCTLLANEOrB 
CdlAFTDR VI 

F.STABLISHMENT OF ASYLUMS 

84. State Government may establish or license the establishment of 
asylums. 

T]k‘ ^ State (h)vcrnrn(*nti may estalilish or licaaise t!ie estahlishmeiit of asy- 
lums at such [>laccs as it thinks fit “af it is sati'^ficd that inov isiou has Ix^eu or 
will h(' ma(l(’ for tlic cur<iti\c treatment tlicrtuu of persons sulfciing from men- 
tal tliscast's.i 


a JnMftfd hv tli(‘ l.nn it v ' 

Sfclioti S2 Note I (cnntd f 

nt t)»(' Inn itic cimschI. if is flu* <lutv (»i flu* 

J In pi t>c lA'tl with the >i)pl it atiini \s it h- 

<))jf rujzaul to t!u* elicit c^t rnqmiv on the 
fOitti 1 in other pMuceihnt's pf'iuhnu ni tin* 
C^onrt. It \MUihl lu* most nni. nr to keep tie* 

? nnatK s proix rty inuler in.in.iV’.eiuent or his 
juTs;on unuer n ili.nisjiip 1 1 it i fiuhi l»e cst j. 
LIisIkhI that lie was no longer nt nnsoumi 
jiiinih 1S)25 Lah 33 ) ' ”> >4 MU \' 12 . 

2j Tl.e position of a Disfru t /nilt'e nu'lei 
tlu* provisions f>l the I. unary Ait is {Mitlv 
pitliei il an<l pirflv aiirninist:ati\ *. lie. tniu . 
tioii in making an inrpiisit loii jntf> tlie aatr of 
ot a person affei tevl is < hroly to s,aisjv' 
Liniself .is l ei^.inls snoli st.jte .iml f fu* r e' i - 
fives likely to he interestnl in the n*snlt ^*1 
ins action and to wlioin notn es ire issued, .o * 
not treated ni any way as jinlies to le^.d pro- 
<'eedin^s hnt rather as amteuA curtae. I hev iie 
allowtsl to Ik* heard, Init < annol as of ri^dit 
•rlaiin to c.ill eviilenee. 1016 Oudh 163 16^1) 

AlH 3^ ! Id Ondh Cis >3>. 

Section S3 — Note I 

1" W here person fi.is btnai ailjud^rd Inn.itie 
upon irKjnisition held in irri’itnl ir and inijira)- 
|>»‘r proc cixlings. ,iiiy fXTson who is relative 
.iful h IS a right toscf tliat the alU’gi-tl liinatii N 
jestate and limaty are dealt with aecording to 
iavv, has a right of iippf*al. 192T Cal 636 (641) 
i AlH V' 14 : ; 54 Cal H36 iDH). 

[2; W here on an application by tire wife 
ind son of a person, such persr n sv.,s fo’ nd to 

[Vol. 10.] 2 A M- 4. 


A( t, 1022 (\’l of 1022'. S 4 

!»<• of nnsniiDii mind Iw' the Oistnet (dmit ami 
tlu- wife w as apiMMiilisI as un loltan ot tiio 
lunatic. Iiehl that the daughters ot the hm.itic 
w ho were ser vanl w ith a nntici' and apjKciriMl 
at the fieanngot the appheaf ion anri took part 
ni the proc<'i‘dings wane entitled to at>j><*al 
igiinst tin* (udci ol (he Disfuct (Nmrt i’S2) S 
c; d 26 ] (26|i (DiiV 

V An onh r passial nmjer S. 77. fmn icy 
Ai t. siio|>lv to (iu* elh*< t that tir* aixrounts 
wiae passisl iinjihesthat t lie olijra tinns to the 
M loimts were refracted An ajipeal lies against 
sMch n rder under S. 6 7 1036; U lug .3) (31) 
AIU V 2 > \\m\ 

'4,Au nuier .ippoint ing a gnanhan nl the 
prop?Tt\ ol .1 lunatn n. apjiealaf tic. 'll) 101 I 
Uun L U No 26. [y 134 i 1347 

3 (]onrt atipointmg g'l ardi.m has pourr 
hy luiplu ation to order mstody of person of 
lunatic to guardian Sur h mdei is attpe d ihhc 
1034 Mad 724 t72L 723; Alii V 21 * 36 Mud 
232 DU . 

'({ Alt apiHal lies agnnvf an nrdiu <»t the 
Distrut (]ouit granting peinjissmn if) tin? 
ui.lnager of the estate ot a hrnatle to dirnato 
property f>rlongiiig tu the lunafn . U)00' 4 (.’ill 
W N 326 i526) (DU 

Unrler S 83 in appeal lies against iin 
order made i:rid'*r COj. \ ot tlit* Art. S4'ctio#i83 
do«‘\ not ennimuate the orders who h alone nfc 
appeal alile hot makes all orders pisv^liirtihr 
Cli. V appr^alaale to the ffigh C.’onrt, 1040 
Nag 108 iUm I AIU V >6 (, 38, : i L H (1948) 
Nag 465 (DBh 
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•{84A. Power to cancel licence if provision for curative treatment ia iir" 
sufficient. 

If in any licensed asylum no provision for curative treatment has been made^ 
or the ^ [State Government] considers that the provision made is insufficient, 
the State Government may require the person in cliarge of the asylum to take 
such measures for makirig or supplementing such provision as it may deem 
necessary, and, if such person does not comply with the retjuisition within a 
reasonable time, the ^ [State Government) may revoke licence.] 

[a] InaerUd Uy the* Lunacy {Afneudment) Act, 1922 (VI of 1922), S. 4. 

‘[8S. Provision for admission of lunatics in asylums outside a State. 

The Magistrates or Courts exercising jurisdiction iii any ^[State] may send 
lunatics or any class of lunatics to any asylum situate in any other ^ [State] in 
accordance with any general or special order^* of the ^'State Government] made 
in that l)ehalf with the consent of the ^[State Government] of such other State.} 

[ij] SubstituUd for original section by the Devohitiou .\et, 1920 (XXXVIll of 1920), S. 2 
aiul Sell. I. [hj For notifications liy the Goverimr-CitMieral in Council under this stxtiott 
as it stood originally, See Ca-neral Statutory Rules and Orders Vol. I\\ pp. 344- V15. 


CHAPTER VTI 
Expenses of Lunatics 


86* Payment of cost of maintenance in licensed asylum.s in certain cases by 
Government. 

(1) When any lunatic is admitted to a licensed asylum under a reccptioir 
order or an order under section 25, and no engagement has lx*cn taken from tlic 
friends or relatives of the lunatic or order made by tlie Court for the payment 
of expenses uiider the provisions of this Act, the cost of maintenance of such 
lunatic shall, subject to the provision of any law for the time being in force, l>e 
paid by the Government to the person in charge of .such asylum. 

(2) The paymaster of the military circle within which any asylum is situated 
.shall pay to tlie officer in charge of sueli asylum the cost of maintciiancc of 
every lunatic received and detained therein under an order made under 
section 12. 

8V. Application of property in the possession of a lunatic found wandering. 

Any money in the possession of a lunatic found wandering at large may l>e 
applied by the Magistrate towards the payment of the cost of maintenance of 
the lunatic or of anv other e.vpenses incurred on his l)ehalf, and any moveable 
property found on tlie [X'rsoii of tlie lunatic may be sold l)y the Magistrate, and 
the proceeds thereof similarly applied. 

88 « Application to Civil Court for order for the payment of cost of mainte- 
nance out of the lunatic’s estate, or by person bound to maintain 
him. 

If a lunatic detained in an asv him on a reception order made under section 
14, section 15 or section 17 has an estate applicable to his maintenance, or if 
any ix?rson legally bound to maintain such lunatic has the means to maintain 


Section 8S — Note 1 

[1] Under S. the autlmrity making a 
reception Qrtler nmler S. 15 has to apply to 
the High Court or the Distric t Court for an 
Older for the payment of the cost of mainten- 
ance of tlw lunatic. Such authority cannot 
pass such order itself. (’38) 40 Pun L R 496 
^ 497 ). 

[21 If the father, as a manager of tlx? joint 
Hindu family is liable to maintain his son as a 
member of tlie family, he is a person legally 


bound to maintain his lunatic son. It does not 
matter for the purposes of S. 88 whether under 
the Hindu Law his liability to maintain is 
limitixl to the extent of the joint familv pro- 
perty in his hands. 1927 Bom 91 ^93) [A I R 
V 14j :51 Bom 120 a>B). 

• [3l Tfie father-in-law in a joint Hindii 
family is liable to nay tlie cost of maintenance 
of his lunatic daughter-in-law. 1930 Bom 31^ 
(319) [AIR V 17] (DB). 
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him, tlje authority wlu'cli made the reception order or any local authority liable 
for the cost of maintenanct> of such lunatic under any law for the time Iwing in 
force may apply to the High Court or District Court within the local limits of 
the original jurisdiction of which the estate of the hinatic is situate or tlie |K>r- 
son legally imnnd to maintain him resides, for an ortier for the payment of the 
cost of maintenance of the lunatic. 


GUJARAT 


STATE AMENDMENTS 


Same as lhat given nnder Malur.ishtra. 


MADRAS 

In sfH'tion 88. for the norJ< .uhI “on reception nnlcr m.nJc nixlcr stM tion 11, 

st't tioii 15 or section IV'’. the wtnu'' and UgnrcN on a rrct^ptiou onicr m.ulc tmdci stn In^ns 7. lo[ 
1*4. 15 or 17 or on an order made under sci turn 8 or 18’’ ami tor the w tiids ' antluMatv w hndj 
m ult' ttic reception nidci ” llu* words “aiititontv w lm It m.idc tli<^ r* i ( ption or ofhr i nitlrr .«(orc. 
said” shall bt* aufJ/ntitu/rrf. — Madras Art \\ ol ld>8, S. a [25 10-I9d8j 

MAHARASHTRA 

In Its application to tlic State o( thamhav, in section HS— - 

u ■ after the wortls “has the int'.tns to maintain Inin h the VNantU “nr if any hx al antho. 
rity IS lialde tor the cost ol inaintiMKince ot such lunatic nndei any law lor tln^ 
tnne hcin}.t in shall I.h‘ inAfrtirrf; 

[u) the words “or any local a«j?}i(aatv h iljlc for tl'c (*osf of in.untivnaiicc of siu h 1 iina> 
tic urnlei iiiv law for the time iM ini; m forta*” shall ]yr (i^^U( 9 d\ 

(in) .dtin* tht‘ wonl “resules.” ttie words, “or tire lot'al authority liable lor the cost td 
Ills jn nntenanee is <. t>ns{i{ntetl“ shall lx' 

(iv) at the end of the m iri^inal nolt\ the following words shall he add$d^ namely:*— 

“or bv IfK .d anthoiitv lialilc ftn mh h t lists. “ 

--Horn. Act \\' ol IQdh S. 2 (D [27.11- IdltS.j 


89. Order of Court and enforcement thereof. 

(1) shall iiujuire into tho luattor in a snrninarv way, anti on Inn'njj; 
satisfu'd that snch lunatu* has an instate ap[>lic-alde to his niamtenanct^ or that 
any pcTSon is lt*'gall\ lionnd to niainlaiii ainl has tlic means of maintaining such 
Innatie, m.iy mike an oolei tor t!ie recovery ot tlu* cost of maintenanet' of 
snch Innatie, together with the costs of the apjalicatiou out of such estate or 
from such person. 

(2) Snch order sh.dl In; enforced in the same manner, and shall he td the 
same force and (‘fleet and snhjeet to the same appeal as a deerer* made by the 
said (a>nrt in a suit in respect of thc' pro|Mnty or person therein inemtioned. 


Gl jARAT 


8 imc that 


STATE AMENDMENTS 

given under Mai 1.1 1 ashf r », 


MADRAS 

111 suh.st*ttioii 1 yof section 89, for the words “miy make an order tor the rccovcrv of lli. 
t ost of maintcnaiH t* of such lunatic I gctficr with the costs of tlic .tpplii atioij out of sue h cs( ite 
or from such [k rson” the following words sliall be tubUUuled, namely : — 

“may make an order fru thi* nx'ovcry of the whole or any portion rtf the c osf of main- 
tenance of such lunatic and of the costs ot the apjdicalton, out of such estate or from such 
person : 


Providfnl that an order directing rrx'overy out of sm li estate shall l>c m ule only after 
making cine allowance for tiu: nectls ot the wile, children an<l other depi'iehuifs, it any, of 
the innatie.*’ — Madras Act XV of 19 >8. S. 4 25.194908!. 


Section 89 — Note 1 

[1] I9ider S. 89, the Court has to dctcTmino 
whether the j^rson legally bound to maintain 
the lunatic Tiai the means to fnaintairi hitii. 
Tlie word “means” in tiw* expression “means 
to maintain” has no relation to their source*. 
Thus, if tiiere is a person legally bound to 


maint am the bin ilic and if hr ha't tlic means 
to niainbiin l»im u atl* or willxiut rcfcreii*^^ U, 
the I'oint family property, nndrr tlic Lunacy 
Act, the Court can make an order for (he costs 
of his mainteiiauce III the asylum. 1927 Bom 
91 m) [AIH V 1 I j • >I IVmi I2f) (DB). 
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MAHARASHTRA 

In its application to tlie State of Bombay, in section 8^— 

(%} in sui>-section (1). 

after the woffls “such lunatic ” where they ocenr for the sseond time, the words 
“or that any locral authority is liable for the cost of maintenance of such lunatic 
imder ai»y law for the time lM*ing in force** shall Ik- in$ 0 rt*d; 

(b) after the words “stn I) person’*, the words “or from such Ick al authority’* shall l>e 

oddBd, 

(c) at tlie enul, the follow iug proviso shall lx? added lunnely : — 

“I’rovided that no order for the recovery of tlie cost of maintenance of such lunatic 
from a local authority shall lx* made it he has an estate anplicalde to his main- 
tenance or it tlu re is any person legally bound, and itaving the means, to maintain 

in suh-fWH tion (2', after tin* word (he words “or the Icx al antlmritv” shall lx? 

%nmTt$d. - tfoinbay Act X\' of S 2 (2) ; 27-1 1-I9d6j. 

N89A. Fixation of cost of maintenance. 

(J) In computing the amount pavable on account of the cost of maintenance 
of lunatics detained in any asylum for the cost of whose maintenance any 
^ [State Government I is liable, charges may be included on account of the 
upkeep of the asylum and of the capital cost of establishment thereof. 

(2) In the case of any such lunatic ujuler detention imni<Hliatel\' Ixdore the 
^’commencement of Part 111 of the Government of India Act, 1935, tlie amount 
payal>!e by any ^jState (Government j on account of the cost of his maintenance 
shall be i(et( nnimid in accordance with any general or s|H*ciaI orders of the 
(Governor-CG<meral in CGouncil in force immediattdy before that dale and ap[)Ii- 
cable to his case.! 

[;il SuhntituUd fni S SOA, by A. O , 1077. [b P.n I III of the C .ovrrjuiu iit o\ India Act, 
1075 c.uiK’ into lort f on 1-1-10 )7. 

I89B. Incidence of costs of maintenance payable by Government. 

(2) When under the i)rovisions of this Act the cost of the maintenance of a 
lunatic is payaldo hy tlie Government, then such cost shall Ix^ payalde - 

(a) in the case of a lunatic not domiciled in ^jlndiai by th(' ^!Sta((‘ (Govern- 

ment) of the ^ [State! in wliich the reception order or the order under 
section 25. as the ease may Ik\ was made; and 

(b) in the case of a hmatic domieil<‘d in India] by tlu* ^iState (Government] 

of the ^ [State] in which the lunatic has last resided for a pericxl of five 
)'ears before the rec eption order or the order under section 25, as the 
raise may lx?, was mad(‘; or, if tlie hmatic has not been resident in any 
one ^[Statel such pericxl, by the ^ [Slate CGovernmeut i of the [State] 
in which such order was inadra 

^[( 2 ) • " • • • ] 

i.»] InsstUd by tlir lainacy o^uipiidiucnt^ Act, 1922 (\’I of 1922\ S 5 Substitftted 
tor **tlu» States” by Part B States (Laws^ Act. 1951 (111 ot 19517 S. 7 and Sch. [1-4-1951]* 
jc] Svd)-set tion (2^ u as atnuud by A. ().* 1977. 

SECTION 89.C STATE AMENDMENT 

PUNJAB 

After S. 89B insert tlx* following new station, namely r — 

“89-C, Kucsmpiion of cost of matfilefuTiic#. — Notw ilhstanding any other provisions of 
this Act, the State Government may, bv rules prescribed, authorise the reception, detention 
or treatment of any hmatic wlu) is unable or becomes unable to meet his cost of main- 
tenance in-any asylum.'* --“Puiij- Act XXWII of 1056, S. 2 [17-10-19^]. 

90* Saving of liability of relatives to maintain lunatic. 

The liability of any relative or person to maintain any lunatic shall not be 
taken away or affectetl by any provision contained in this Act. 
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CHAPTER VIII 
RULES 

01» Power of State Government to make rules. 

(1)^1* * •] The ^ [State Government] may make niles for all or any of 

the following purposes, namely : — 

(a) to prescribe forms for anv proct^liiig uiuler this Act other than a 
proc'CtHling lx‘fore a High C^lourt * j ; 

(b) to prescril>e places of detention and regulate the care aiul treatment of 
persons detained under section 8 or section 16; 

(c) to regulate the detentioui , c are, treatment and discharge of criminal 

lunatics; 

(d) to regulate* the management of asyhnns and tln^ care anil c ustody of the 
inmates thereof and their transfer from one as\dum to anotlier; 

(e) to regulate the* tiansfer oi criminal lunalu s to asylums; 

(/) [^rescriln* the j)ioeedtire to be followed by Distric t ( ‘.ourts and Magis^ 
trates Ix’fore a Inn.itic is sent to any asylum estahlislual In Gov t‘rnnK'nt , 

(g) to preserilx* tiu* ^ C'.overnment asylums’? within tlie province t() which 

lunatics from rmy area (>r any cl.iss of lunatic s sliall lx* si‘nl, 

(h) tf) [rrcsc rilu* conditions subject to which asylums ma\ lx* Uccnsc'd . 

(i) save as otiic'rw isc pri)\idc*d in tins Act. goneralU to earrv into cflcct the 

[)ro\ isions <d t he* Act. 

(2) In rUviking anv rule under this sc;cti'>n. the* State ( io\ a rnincnt i nniy 
direct tluit *i Incat h of it shall I e punishabh* w ith fnn w hie h ma\ cxtt*nd to 
lift) ru I 

St I h.' \\ (U (1> ' Suhiri l (e> { lu’ reiitrni of tin* (itn (‘i not .( .rjna .il au ( 'iMiH4 il" u < rv 
hy (hr Mi. 1020 oi 1920). S 2 .uui S< h I 0 I fx- wools "(nr t 

I'.trt A State’' vs a-r ■ liy tlu' l\»rt 11 St.itt*s ( L.ivv A<t. lOM Oil ol lO'M). S. .iinl 

S( li, I- I-IO"! { sac for aa^nfiiK nx'ul” l»v (he Uepejihny, inO Ainemlittg Ai r, 

I92)u\lt)t l‘t2VhS, 2,ni‘l>ch. I. ah Sui»t%tuUdUn ".oyhims esCihlishtil hy (»ovv*Jn- 
jiK'nl". hv .\ O. 1 '/r. 

STATt: AMI NDMIM 

MADRAS 

In suh -SIX Ih.ii 0 ) of sta tion 91, viftnr chiuso (n), f he fa llow nig rlaoM' sliall lx* inwr/ifth 
namely ; - 

"oa ) tn prr.Mnix’ the taxulitioriv saihjerl to w Im h Innatit s an ly he (hst lurgaxl tempu- 
ranly under si't tion > >-A,'' Madras Act X\’ ol 199S, S. 5 ^ 2-5- 10- 1 92h]. 

92. Publication of rules. 

All rules made under section 91 shall be pul)lishcd in the ^[Official (hi/cltcj, 
and shall tliereui)on have effect as if enacted in this Ac t. 

CHAPTER IX 

Supplemental Pbovisionb 

03. Penalty for improper reception or detention of lunatic. 

Any person who 

(a) otherwise than in accordance with tfie provisions of this Act receives or 
detains a lunatic or allegcxl lunatic in an asylum, or 

(b) for gain detains two or more lunatics in any place not lM.*ing an asylum, 
shall l>e punishable with imprisonment wdiich may extend to two y^ars or 
with fine or with 

Section 91 Note 1 

[1] Rule 18 (ii) whirh prescriVxH tin* fees for of fire rules fr^nxxl l>y llir pTin/ th C^Vrvt. under 

maintenance in not wftm vin?s in anyway. Lunacy Act. S, 01 Uf du not int huW furwls nt 
1927 Bom 91 (95) [A I R V 14] : 51 Bom 120 flwj Small Tcmn OwnriMtuv. 1031 Lah 148 
(DB). (149) [AIR V 21: ‘ 15 Ld. 480. 

[2] The words ‘Diaritt Funds* in U. 185 
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94. Provision as to bonds. 

The provisions of Chapter XLII of the Code of Criminal Procedure, 189S, 
shall, so far as may he, apply to bonds taken under this Act. 

95. Pension of lunatic payable by Government. 

(2) When any sum is payable in respect of pay, i:>ension, gratuity, or other 
similar allowance to any person “[by the Central Ck)veriimeiit or any ^[State] 
Government) and the person to wliorn the sum is payable is certified liy a 
Magistrate to be a lunatic, the Government officer iincJer whose authority such 
sniri would l>e payable if the payee were not a lunatic may pay so much of the 
said sum as he thinks fit to the person having charge of the lunatic, and may 
j)ay the surplus, if any, or such part thereof, as he thinks fit for the maintenance 
of such memters of the lunatic's family as are dependent on him for mainten- 
ance. 

(2) '^[The * [• • *] Ciovernment concerned] sliall be di.scharged of all liabi- 

lity in respect of any amounts paid in accordance witli this section. 

[a] Hub$i\tui«d for “Ity the Secretary ot Slate or anv (Government in Hrilish Iiiiiia”, by 
A. C. A, (),, 10*18. b, Hub&txtutfd tor ’‘'Mie Secretary oi Stale lor lialia in (a^nneir’ by 
A. ().. lO iT. ;< ] 'i’lic umals “Secretary ot Stall* or, as tlu- caM* may be, ihi*” were 
omitteil by A. C. A. O , 1048. 

96 . Use of forms in Schedule. 

Suliject to any rules, the forms set forth in llie First SclicJule, with sucli 
variation as tlie circumstances of each case may rcfiuire, sliall be irscd for the 
respective puri)Oses therein mentioned, and if used shall be sufficient. 

97 . Protection to persons acting under Act. 

No suit, prosecution or otlier legal proceedings shall lie against an\- ])ers()n 
for anything which is in good faith done or intended to be done under this Act. 

98 . Power to give effect to warrants and orders of certain Courts outside 
India. 

Any officer in charge of an asylum may give effect to an> order or warrant 
for the reception and detention of any lunatic made or issued by any Court or 
tribunal beyond the limits of “[India] ^[establislied or continued by ttie Central 
Government]. 

[a] 8ub$tiiut0d for “the States”, l>y the Part B States (Laws) Act, 1951 (III of 1951), S. 3 
and Sell. [1-4-1951]. [b] Substiiuigd for “in tlu* cvercisc of inrisdictioii con ferns.! by 

(iovenunent or the Central CGovernment or the Crown Uepresentative or by the law of 
Burma”, bv the ReiH'aling and Amending Act, 1957 {.\XX\’l of 1957), S. 3 and Sch. 11. 
UT.9.19571. 

99 . Power to make rules for reception of lunatics received from outside 
India. 

The “[State Government] may make rule.s“ regulating tlie procedure for the 
reception and detention in asylums in the “[State] of lunatics whose reception 
and detention are provided for b> section 9S. 

[a] For rules made liy tlie Governor-CGoneral in Council under this section as it originally 
stood, liJ General Statutory Rules and Orders, VoL 1\’, pp. 345-352. 

lOOu Orders under repealed Acts. 

(l) In the case of orders made l>efore the commencement of tliis Act under 
section 7 oFthe Indian Lunatic Asylums Act, 1S58* for the reception of persons 
into ail asylum, the t>ersons who signed the order shall have all the powers 
and l>e subject to the obligations by this Act conferred or imposed upon the 
petitioner for a reception order, and the provisions of this Act relating to 
Iversons upon whose petition a reception order was made shall apply in the case 
of a i>erson who has signed an order, under section 7 of the Indian Lunatic 
Asylums Act, 1858 “ before the commencement of this Act as if the order had 
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been made after the commencement of this Act ujx>n a [x^tition presented 
by him. 

( 2 ) All orders for the detention of htnatics made and all undertakings given 
Tinder any enactment hereby rej>ealed shall have the same forc e and etttx't as if 
they had l>een made or given \inder this Act and by or to the autliority 
emjxiwered thereby in snch liehalf. 

Ui Btp^clid by this Act. 

100A« Ranchi Earoj^ean Mental Hospital. [Eep^aled by A L 0., 19S0.] 

101. Repeal of enactments. [Rejimlmi by thii S^ond Eej^eahng and Amending 
Act, 1914 (XVn of 1914). S. 3 and Sch. li.j 

SCHEDULE I 
FORMS 
section 9b) 

FORM 1 

APi'LICATION FOB RECEin'iON OK!>i:ii 
(Sef sections 5 ami b.) 

In tlie* matter of A. B, pi , residini; at , 1)V ocx'upalion , soii of 
; a i>cTS()u alleged to be a lunatic. 

To Ibesideney Magistrate^ for 

\f>r District Magistrate* (»f 
, or SubDivisional Magistrate of 

or Magistrate specially empowered under Act 1\’ ol 1912 for 

The petition of (>. D. residing at .by oeenption , son 

•of , in tlie town of 'ar. sub division of in 

the district of ] . 

1. 1 am [^1 years of age. 

2. I desire to obtain an order for the reception of A. B. as a Iimatic' in the 

asylum of situate at p]. 

3. I last saw the said A. B. at on the ['*) day of 

4. I am the [•] of the said A. B. 

lor if (hs petitioner is not a relative of the patient state as follows.] 

1 am not a relative of the said A. B. Tlie reasons why this jx^tition is not 
presented by a relative are as follows : [Stat« them]^ 

The circumstances under which this petition is presented by me are as 
follows: them]. 

5. The persoics signing the medical certificates which accompany the peti- 
tion are [^j. 

6. A statement of particulars relating to the said A. B. accompanies this 
petition. 

7. [If that is the fact ] An application for an incjuiry into the mental capacity 

of the said A. B. was made to the on the and a certific^ci copy 

of the order made on the said [H^lition is annexed hereto. 

[Or if that is the fact.] 

No application for an inquiry into the mental capacity of the said A. B, has 
been made previous to this application. 

The petitioner therefore prays that a reception order may made in accord- 
.ance with the foregoing statement, 

(Sd.) C. D. 
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The statements contained or referred to in paragraphs are true to 

my knowledge ; the other statements are true to my information and l)eUef. 

(Sd.) C. D. 

Dated 

Statement of particulars 

[ Tf any of the particulars in this statement ts not known, the fact to be so stated.}, 
The following is a stateincjit of particulars relating to the said A. B. 

Name of patient at length. 

Sex and age. 

Married, single or widowed. 

Previous (xcupation. 

Caste and religious belief, as far as known. 

Residence at or immediately previous to the date hereof. 

Names of any near relatives to the patient wlio arc ali\e. 

Whether this is first attack of lunacy. 

Age (if known) on first attack. 

Wherj and wliere previously under care and treatment as a lunatic. 

Duration of existing attack. 

Su[)posecl c ause. 

Whether the patient is subjeet to epilepsy. 

Whether suicidal. 

Whetlier the patient is known to lx* sulfering from jdithisis or any form c>5 
tulHJrciilar disease. 

Whether dangerous to others, and in what way. 

Whether any near relatis e (st.iling the rcdationsliip) has been afflicted w ith 
insanity. 

Whether the patient is addicted to alcohol, or the use of oj)ium, ganja, charas, 
bhang, cocaine or otlier intoxicant. 

(The statements contained or referred to in ))aras. are true to iny know - 
ledge. Tlic other statements are true to m> information and l>cliet.j 

[Signature by person 
making the statement. 

[a] Full ii iiiK', c asto aiul litU's. b j l]nli r tin* mnubor ot conipU'ttHl years, 'rlie jvtitiouc*: 
must Ik* at ItMst ciKliteen or tweuty-oiu* w lut lievtM the av;e of majority imder tlu* law 
to which the {>etitioiicr is snl)jeet. lei Insert tull ileseription ol the name and Ux ility (>t 
the asylum or t)ie name, address and ileseription ol the person in charge of the asylum. 

I dl A day within 14 days liefore tlie date of tlie preveiitation of the petition is reijujsite. 
ej Hero state the relationship with tlu* patient, f ] Here state wnetlier eitiier of the 
jx^rsons signing tin* medical certificates is a relatue, p.trtnei or assistant of tiic lunatic 
or of the petitioner and, if a relative ol i'lther, the exact relationship. 

FORM 2 

RECEl^TION ORDER ON PETITION 
sections 7, 10.) 

I, the undersigned E. F., being a Presidency Magistrate of [or the 

District Magistrate of or the Sul)- Divisional Magistrate of 

or a Magistrate of the first class siKKially empowered l>y Government to per- 
form the functions of a Magistrate under Act IV of 1912] upon the petition of 
C. D., of ['^J in the matter of A. B., [*] a lunatic, accompanied by the medical 
certificates of G. H., a medical officer, and of J. K., a medical practitioner [or 
medical officer], under the said Act, hereto, annexe<l, hereby authorise you to 
receive the sa^i A. B., into your asylum. And 1 declare that I have [or have 
not] i>ersonally seen the said A. B., l>efore making this order. 

(Sd.) E. F. 

[Designation as abeve^ 
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To W 

\ii] Ailtlrt'ss and dcscriptioit. [h] To be addre?^\i to the officer or pcruon in charge ol 
the asylum. 

FORM 3 


medical Certificate 


(Sae sections 18, 19.) 


In tile matter of A. B. of [^j in the town of [or the sub-vli vi- 
sion of in the district of j an alleged lunatic. 

I, the undersigned C. D., do hereliy certify as follows : 


1 . 


1 am ga 2 ctt( xl n ic^h cai officer or a hunlIk gl pr.ictitioucr l.trcd Uv t to 

a iioldcr of [or dix l.innl by Stale Ciovcrmucut to Ik: a modu d pi ,u tituMK'i 
be incvliial officer under Act l\' of 1912! i . . . , r . 

under Act IV of 1912. ' actual praclRc' of tiu' lucdi- 

cal profession. 


2. On the dav of 19 at in tiu' of u)i the snb- 

division of in the district of i ySi'parately from an\ other 

practitionerl I personally examined (he said A. B., and eaine to the eoncln- 
sion that the said A. B., is a innatie ami a pr(»j)ei person to he l.iketi chargt' el 
aiul detained under care anti treatme nt. 


3. I ftuined tins conclusit)n on the follow ing gronntls, vtz. ; — 

(a) Facts indicating insanity (»l)serveil hv irn self, tn-p ': 

(b) Other facts (if anv) indicating insanit\ comninnK ated to in<' l>\ ollicrs, 
vu, ; Here Hate ihe information and Jrom wlwm, 

(Sd.) C I). 

( Dei^igmUion ax above,) 

.1 Jnn^rt rcMclctu ( (»f piticri! I> /n^»''rp ipi.ilitii ituMi to pi.u ft''** incdit iru* lud vuruvry 
r(';a''tr'd)h' m (he I infrvl Kni{:;dom. ; ln*§rl pl.uc ol rv.umii.itMMi. al; Ihmt thi'< 
Nv here only one cci filu .lie is ic.]uucil. 


FORM 1 

KECErriON OUDEU IN CASE OF LUNATIC SOLDIEi; 

{See section 12.) 

Whereas it ai)iK?ars to me that A. B , a Fiiropean, snhject to the Army Act, 
who has l>ecn cieclared a lunatic in accordance with tlie [irovisions of the mili- 
tary regiil.ilions, should lx* removed to an asylum, I tio hereby autlioi you to 
receive the said A. B., into your asvlum. 

(Sd.) F. F. 

f Administrative Medical Officer.) 

To n 

[.ij To Ik:* to tlic [K-rsoii in cli.iigr of an itsyluin duly .tulhoriscd l>y (a*vcru 

Miciit tu rtX’eivc lunatic Europcaris su!.>;t*ct to the Army Att, 

FORM 3 

Reception order in case of wandering or dangerous ldnati(; 8 oit 

LUNATICS NOT UNDER PROPER CXINTROL OR CRUELLY TREATED 
(SENT TO AN ASYLUM ESTABLISHED BY GOVERNMENT) 

(See sections M, 15. 17.) 

I, C. D., Presidency Magistrate of for Commissioner of Police for 

j (or the District Magistrate of or the Sub-divisional Magis- 
trate of or a Magistrate specially einix3wx‘red liy (Government under 

Act IV of 1912] having caused A. B., to t>e cxaminct! by F. F-, a Me<hcal 
Officer under the Indian Lunacy Act, 1912, and IxMtjg satisfied that A. B. 
[describing him] is a lunatic who was vvaiidering at large {or is a |ierson dange- 
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Tous by reason of lunacy] [or is a lunatic not under proper care and control 
or is cruelly treated or neglected by the [>erson having the care or charge of 
him] and a proper person to !>e taken charge of and detained under care and 
treatment, herel)y direct you to receive the said A. B., into your asylum. 

(Sd.) C. D. 

(Designation as above.) 

Dated the 

To tlie Officer in charge of the asylum at 

FORM G 

Same when sent to a licensed asylum 

1, C, D., \a$ above down to "'care and treatment"] and being satisfied with the 
engagerneiit entered into in writing by (*. 11. of [here insert address and descrip- 
tion] who has desired that the said A. H. rniiy be sent to the asylum at 
[here insert description of asylum and n ime of the person in char(;e\ to pay the cost 
of iTiaintenanee of the said A. B., in the said as\ him, hereby authorize you to 
receive tim said A, ib into your as\ him. 

(Sd.) C. D. 
(Designation as above.) 

Dated tlie 

To the person in charge of tlie as\ luin at 

FORM 7 

BOND ON THE MAKING OVER OF A LUNATIC TO THE CAKE OP i;EI.ATIVE OR 

FRIEND 

(See sections II, 15, 17.) 

Whereas A. B., son of inliabitant of has been brought up 

)>efoie C. 1)., a Presidency Magistrate for the town of [or Commissioner 

of Police for ] [or the — — : Magistrate of 

or a Magistrate of the first class s|>ecially empowered under Act 1\' of 1912] 
and is a lunatic who is Ixdieved to l>e dangerous [or deemed to be a lunatic 
who is not under proi>er care and control or is cruelly treated or neglected by 
the person having the charge of him] and whereas 1, E. F., son of 
inhabitant of , nave applied to the Magistrate [or Commissioner of 

Police], that the said A. B. may be delivered to mv care: 

1, E. F\. abovenamed herebv bind myself that on tlie said A. B. being made 
over to iny care, 1 will ha\'e the s<iid A. B. properly taken care of and prevent- 
ed from doing injury to himself or to others; and in case of my making default 
therein, I hereliy bind myself to forfeit to "^[the Government] •[* • •], the 

sum of rupees 

Dated this dav of 19 . 

(Sd.) E. F. 

(Where a bond with sureties is to be executed add) — We do hereby declare our- 
selves sureties for the alx)venamed E. F. that he will, on the aforesaid A. B. 
lunug made over to his care, have the said A. B. proj^rly taken care of and 
prevented from doing injury to himself or to others; and in case of the said 
E. F. making default tnerein, we bind ourselves, jointly and severally, to forfeit 
to ^ [the Government] • •], the sum of rupees 

Dated this day of 19 . 

( Signature.) 

ftt] The words “Ejnperor of India*' were omitted by A. C. A. O., 1948. 
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FORM 8 

BOND ON THE DISCHARGE OF A LUNATIC FROM AN ASYLUM ON THE 
UNDERTAKING OF liELATI^'E OR FRIEND TO TAKE DUE CARE 

(Sm section 33.) 

\\ liercas A. B., son of , inhat^itant of , is a 

lunatic \s lio is now tlflaine<l in tlje a.syluin at under an 

order made l>y C. D.. a Presidcnc\ Magistrate for the town of 

[or Coinniis.sioner of Police for j lor the v^, Macistrato 

of . or a Magistrate of the first t lass s[ieeially einpou eiax! uiuler 

Act W of 19l2j luuh'r section I I (or section Inj ot Act IV t>f 1^112, and 
whereas 1.. E. F., sun of , inhabitant ol , ha\t‘ a|>|>li<Hl to the 

said Mai^istrale \(yr C aiininissioner ot lN)licej that tlie saitl A. lb, inav Ih? deli- 
\ ered to iny care and cnstiKly 

I luTebv bind nnselt that on the said A. lb beinj,^ inacU' over to iny rare and 
custod\ , 1 w ill lias e him pniperly taken eaia* oi and int'venttxl from doiijji; 
injnr> to liiinself or to others, and in cast* ol iny making default therein, \ 
lu reiiy biiul inx stdf to forfeit tti ' tlie Cio\ t‘i nincnt j the sum of nipec's 

Dated this dav of EJ . 

(Sd.) K. F, 

(Where a bond ivith sureties ts to he rxeruud adiij -AVt* do heta:b\' th'clure 
oursel\ (‘S sureties lor the a!>o\ taiaineil I*b F. that he wilbontlu* aforesaid A, lb 
I't iiiL; ticliscKHl to his care and caistody, luive the said A. lb pro[)erly taken 
t virt* of and prevt nteii from dthnu injury to hiiusell or to others; and in cast* of 
tin* said F, h . inakina deiaidt thert‘ni, wt* bind otirst*i\es, jointly aiai severally, 
to forfeit to (he ( an c‘rninent * • • tlie sum ot ruj)e(’S . 

Dated tiiis day of 19 

(Signature.) 

j;i; ”i he wonis ‘ Knipeiar of Iiaha” were oimded liv A (h A ()., 1018. 

SCHEDULE II Enactments He|waled. [Ue}>e.aUd by Ois Second Refiling and 

Avien Ung Aci^ 1914 (XVII of 1914), S. 3 and Sch iLj 


ITHEJ LUSHAI HILLS DISTRICT (CHANGE OF 
NAME) ACT, 1954 

(ACT XVIII OF 1954) 

[The Act printed here is as on l-S-19()().j 
CONTENTS 

Sections 

1. Short title and commencement. 

2. Lushai Jlilbs District to be known 

as Mizo District. 

STATEMENT OF OBJECTS AND REASONS 

“The Lushai Hills District is one of the* six There has. tlierefon’, heen a <h*rnan<l that the 
autonornofis districts in the tribal ureas of district should Ik* reuartuxl District*^ ; 

Assam specified in Fart A of the Table appcrrid- tlwf Hills will continue to Iw? caUed *Diaiiai 
^ to Paragraph 20 of the Sixth Sclredulc to the Hills*— 'The pn^sent Bill is intended to achiiwe 
Constitution. The district is largely inhabittd this ptirixise.*’ 

V)v tril>es who are collectively known as -^az. of Ind.. 1954, Extra., rt. ll-S- 2, 

**Kiizos**— ‘Lusei’* l>etng one of theae tribes, page 2. 


3. Arnerulrnent of the Sixth Scliedule? 

to tlie Coinititution. 

4. Hefcrenec to Lmshai Hills District 

to lie constrned as reference to 
Mi/o District. 
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[The] Lushai Hills District (Change of Name) Act, 1951 


[THE] LUSHAI HILLS DISTRICT (CHANGE OF 
NAME) ACT, 1951 

(ACT XVIII OF 1954)^ 

[29th April, 1954 ] 

An Act to change the name of the Lushai Hills District. 

Be it enacted by Parliament as follows : — 

[a] For SUtctnent of Obif*cts ainl Reasons, ses Caz. of Iiid , 1951, Extra , Pt, Il-S. 2, p. 2. 

Short title and commencement. 

(1) This Act may Ikj called THE LCSHAI HILLS DISTRICT (CHANGE OF 

Name) act, 1954. 

(2) It shall come into force on snch clate^ as the C'entral Government may, 
by notification ui the Official Gazette, appoint. 

la] I'hp Act came into force on 1-9-1951. S, H. O. 28 >2, 1)/- 1-9-1951 i>nb]isi»e(] in 
Caz. of Ihd., 1951, Extra . Pt. H-S. 5, paf'(‘ 1441 

2m Lushai Hills District to be known as Mizo District. 

The tribal area in Assatn now known as the Lusliai Hills Disli ic t sliall, as 
from the commencement (^f this Act, lie known as the Mi/o District, 

Lushai Hills District is largely iidiabitcii !iy trit)(‘s \\ lio;n <* t olh^t tivtly knosen is 
“Vti/n’*, “Lusci” is one of these triln’s. As a n suit of tlu' ds niai!<l ot the jKoplc. (lie 
District is now renamed as “Mizo District, ' the JldU ol tiu* ana ualh liowcver. 
continue to lie called “Lushai Hdls’h 

3« Amendment of the Sixth Schedule to the Constitution. 

In the Sixth Schedule to tlie (Constitution, in paragraph 20,— 

f'aj after sn!)-|)aragraph the following .sub-paragraph shall he inserted, 
namely : — 

**(2Aj The Mi/o District shall comprise the are<i which at the com- 
mencement of this (a)iistitutioii was known as the Ltishai Hills 
District/* ; 

in sub-paragraph after the words ‘'United Kliasi-Jaintia Hills Dis- 
trict*', the words “and the Mizo District" shall he inserted ; and 

(cj in Part A of the table, for the words “The Lushai Hills District", the 
word “The Mi/o District" shall be su!>stituted. 

4* Reference to Lushai Hills District to be construed as reference to Mizo 
District. 

Any reference' to the Lushai Hills District in any law, instrument or other 
document shall, unless the coiitext otherwise requires, be construed as a 
reference to the Mizo District, 


(THEl MADHYA BHARAT TAXES ON INCOME 
(VALIDATION) ACT, 1954 

(ACT XXXVIII of 1954) 

[The Act printexl here is as on 13-S-1960.] 

CONTENTS 

nection with the levy, assessment 
and collection of certain taxes on 
income. 

4. Continuance of {lending proceed- 
3. Validation of action taken in con* ings. 


Sections 
L Short title. 
2. Definitions. 
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STATEMENT OF OBJECTS AND REASONS 

“Section lo of (he Finance Act, 1950, while 1922. This l*’»(ter nrovi'«ion Wvi< ovwli'>ok<nl 
providing for tire in Part B States of l>y tire Madhva Btunit Cioveniment whicfi 

laws relating to income-tax. super-tax and continutHl to r^H over the arrciirs with tlw" Aid 
tax on profits of huoness saved the operation of their own ottkei's. TIh' pre^smit Bill set4i« U% 
of the local laws in so far as they reiatv\l to validate such levy and coUoi'titwi and also 
the lev'v, asMsssiireut and collection of such provides ttu the continuance and completion 
taxes for afiy pt'ruHl prior to the 3lst ilay of of jsending prmt'tnlines hy Slate authoritn^ 
March. 1949 The ses'tion, however, providtnl in accortlance with tlie provisions of the 
that th<» lew and coi!t*i'tion of any such relevant State laws 

arrears sliould Ik? made hy tire corresponding Caz. of Ind . lO.M, Extra . Pt U-S<X’. 2, 

authoritit's unilei the Indian Income Tax Ai t. J>**ge 40ti. 

[THK' MADHYA BHARAT TAXES ON INCOME 
(VALIDATION) ACT. 1954 
(ACT XXXVHI OF 1954)^ 

OcfoW, 1954,] 

An Art to validate f/re lecy, assessment ami coliection in the StaU of Madhya 
Bharat of certain looses on income? and on profits of htistnest due 
in resjiect of the j>eriods referred to tn sub section (1) of 
section 13 of t)is Finance Act, 19M)} 

BE it hy Parliament in tlie Fifth Year nf the Ueimhlic of India as 

follows ; 

a I'oi StatiMn(‘n( <4 Ohjctls and Himmuis *<►#* i.y/. of Ind , 1934. Extra, Pt. lESiv, 2, 
page 40ti l» At t X.W' < t 1950, for text o( S 15 ol that Act \'ol. \ II of tins Maiuial. 

1. Short title. 

This Act nia\ h(‘ e ilhci THE MADHYA BHARAT TAXE>s ON iNCOMP: (VALI- 
DATION) ACT. 1951. 

2* Definitions. 

In tins Ac t. unless the eotdext othcnwisc rev|nii<*s. — 

(a) 'Finance Act' nu aus the Finance Ael. 1950, 

(b) rc hw.int Madhva Bharat law' means any of tlie following; laws which 
may h<' ajiplicahle in the eireumstances of a {)arlienlar case, that is to 
s.i\ , — 

(i) Th(‘ Indore Industrial Tax Rules, 1927; 

(ti) The Indore Excess Profits Duty Order, 1944; 

(til) The C'.w'alior NN’ar Profits Ordinance, Samvat 2001; and 
(iv) any law in force immediately hefort* the commencement of the 
Finance Act in that |>art of the State of Madhya Bhurat whicli 
corresponds to the territory comprised in the formcT Indian State 
of Rallam, in so far as such law relates to a tax cm profits of 
business; 

Preamble Note 1 fr/Mu llir oHht i*^M*sser\ lu Part B 

I I hc Minlhv i Bliar.it 'I’axf*^ on Income St.ilcv, The < lassiriration of thov a»< 

<^5'alKlation? Act of 1954 was not ulfra etrea a separate f la'fs is a reasnnahlt* < lasnification 
the powers of the l>*gislat»irc to enact. The inasmuch as tl»(* differentia on whirli It had 
|x>wx?r to pass a v.diditing Act to legalize ex- l>cen hascnl hatl a reason ihle relation to tlie 
ecnjtive action is niiplicit in the power to make classification. 1050 Madli I’t j 105 1201; 
law s on any item in the legislative lists and [ AIB V 46 C 65 ' (DB!. 
lienee tl>e Act which validates the assessments 

made in. Madhya Bharat hy wrong authorities Section 2 Note 1 

cannot lx* challenged on the ground of ab- 'I] Though (he iMdrire Indn'tnal Tax 
seof'c of power in tl*e lt*gislature to enact it. (Amendment) Bulev of 1040 are not lefettoil 
1959 Madh Pra 195 (2(X)) [AIR V 46 C 63] to in S. 2 of the Af t as the “relfrvMrU MafUiya 
(DB). Bharat law*' thrm* rules cannot lx* excluiksd 

[2i TIk* Madhya Bharmt Taxes on Income from that expression Sirn e ihosx^ rulei are fn 
(Validation) Act of 19^ is not void under the nature of an arnenfling Act tlxs modlfictt- 
Art. 14 of the Constitution on the ground that tions made hy them hfive l>f?come a part and 
it has discriminated the Madhya Bharat as* pared of the migtnd rules and bdioe tha 
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(c) 'relevant period' means cither of the periods referred to in sub-section (1 } 
of section 13 of tlie Finance Act, according as the tax is a tax on inc'ome 
or a tax on profits of business. 

3« Validation of action taken in connection with the levy, asseasment and 
collection of certain taxes on income. 

Notwithstanding anything contained in the first proviso to sub-section fl) of 
section 13 of the Finance Act, all proceedings taken, assessments made and 
other acts and things done (including orders made) by or More any ollicer, 
authority, tribunal or Court acting or piir|X)rting to act under the relevant 
Madhya Bharat law in connection with the levy, assessment and collection of 
any tax d\ie under any such law in respect of the relevant period sliall \ye valid 
and shall lye deemed always to have been valid, and shall not he called in ques- 
tion on the ground only tliat such proceedings were not taken, assessments 
were not made or acts or things were not done by or l>efore the corresponding 
officer, authority, tribunal or Court referred to in the said proviso. 

Continuance of pending proceedings. 

If, immcxliately before the commencement of tliis Act, any proceedings of 
tlie nature referred to in section 3 arc landing before any officer, antliorit) , 
tribunal or Court acting or purporting to act under the relevant MadhVii 
Bharat law, such proceedings may, notwithstanding any thing contained in tlie 
first proviso to sub-section ( / j of section 13 of the Finance Act, be contiinied 
and completed in accordance with the provisions of the relevant Madlpa 
Bharat law, and the provisions of the said proviso shall not apply, and sltall be 
deemed never to have applied, in relatioii to any such proceedings. 


[THE] MAINTENANCE ORDERS ENFORCEMENT ACT, 1921 

(ACT XVIII of 1921) 

[Tlie Act printed here is as ojj 15-S- 19r>().] 

CONTENTS 

7. Power of C'ourt of summary juris- 
diction to confirm maintenance 
order made out of India. 

S. Enforcement of ‘maintenance 
orders. 

9. Payment of charges for transmis- 
sion of sums awarded as main- 
tenance and other costs and 
charges. 

10. Proof of documents signed In ofli- 
cers of Court. 

11. Depositions to l>e evidence. 

12. Rule making power. 

Madhya Bharat Government, purporting to 
act under thost^ Rules, in connection with an 
asst^ssinent will be cured by reason of the 
provisions of Ss. 3 and 4 of the defect or 
illegality arising on the ground that the offi- 
cer or authority had no jurisdiction in tlie 
matter after the enactment of S. ! > of the 
Finance Act of 1950. 1959 Madh Pra 195 
(199, 200) [AIR V 48 C 63] (DB). 


Section 4 — Note 1 
[1] See Note under S, 3. 


Sr/TioNB 

1. Short title and extent. 

2. Definitions. 

3. Declaration of recii)roc<d arrange- 

ments. 

4. Registration in India of mainte- 

nance orders made in the reci- 
procating territories. 

5. Transmission of maintenance 

orders mudb in India. 

6. Power of summary Courts to make 

provisional maintenance orders 
against persons resident in reci- 
procating territories. 

Sectiou 2 — Note 1 iconid,) 
expn*ss reference made to the Industrial Tax 
Rides of 1927 in tlio section should Ik? cons- 
trued as a reference to the Rules of 1940 after 
the modification. 1959 Madh Pra 195 (200) 
[AIR V 46 € 63] (DB). 

Section 3 — Note I 

[I] The Indore Industrial Profits (Amend- 
ment) Rules of 1949, fall within the expres- 
sion ‘dhe relevant Madhya Bharat lasv^’ al- 
thoiigh it is not expressly referred to as such 
in S. 2 and hence proceedings which had 
been taken by any omcer or authority of the 
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STATEMENT OF OBJECTS AND REASONS 


“The lmpt»ri;il Conference of 1911 pussxHl ;i 
resolution that, in onler to set'an' justkv 
and protection for wives dt'5it*rte<l by their 
husbands aiul children who hatl Iwsen dt'st'rt* 
etl by their le^al | 5 uarxhans either in tlio 
Uniteil Kinjjjdom or in any part of tln^ Domi- 
nions. rt*ciprcK'al lejt;al provisimis should Im' 
adoptetl in the constituent parts of the Empire 
in tile intea'st of such dt^titute ami destutal 
p(‘rsons As a result, the English Act ^10 and 
1 1 ( .\m. V. Ch. vVi [ms the Eni^bsh Act 
printed, was rcHvntly passtsl to lai ili- 

t*.te tlie eafonaMiient in England aiul ludainl 
of maintenance orders m ide in other parts oi 
His Majesty's Dominions and Erotettorates 
ami ricn Scx tiini 12 ol tiu* .\( t cinpo- 

wers lli'‘ Majesty to i xtend it bv Onlt i m 
C'ouncil to tlmsc i^ominimi'' and la tor.itrs 
which make reciprocal lee, d provi^mn'' Tiie 
<>i)iect oi the present bill. \\ iueli t^onerallv 
follows the lilies of the l‘aii;li''h Art, 3\ to 
make sm h rtn iprot al provisnuis liy tacditat- 
injt tile cnforct inent in liritiNh India of niaiiu 
tenaine onlers made in other parts of His 
Maj esty’s Doiuintcns and i’r(»(et tor ates and 
vtrsa, Idi it IS. read \s itli the l*'an;bsh Ac t 
tlie presrnt Hill allow s tlu' (‘ufori ement of 
orders [or the niaintenance of wises and 
i hildren d('srrt<sl in Eniil uid on jKosons liable 
nnder snt h orders w ho ha\ e i, onu* to Hnt isb 
India, and rtraf veraa for the (‘nforceim nt of 
mainlcnanc(' ordt rs in favour of wi\*es and 
cliildtv'n d^'serted in British Indi a bv tfu)st> 
liable to sn[)poi t them il sm b persons hasa* 
gone to I'dieland, 

I be Hill makes prsnaaon for tlie iolbus injt 
classes of ( a^i s : i I ' N\ liere alt r tb<* mikmg 
of a mamleiiam'e order the liuvband U>r otfim 
jXTson liable tor maintenance^ lias gone from 
British Indivi to another iiait of the l‘nipne 
in w Im h let ifuoe.d legisiahon is tn force ; 
( 2 ) \\ her(’ the husband or otfier person babh* 
lias gone from British India to a rtx iproi ating 
part of the Empire before the making of .my 


m.untenanre onler ; (a) Where after tlie mak- 
ing of a maiiitenam'e onitT in a n'cipr<x-atuv< 
part of tlie Etnpiix^ the iuisi^and or other 
jxrson bailie has come to Hiitish India, and 
t-4) Where iKdore the making of a monte- 
nance order in ns iptmafing part of tlie 
Empire the husband or otinn tK^rson balde 
lias come to British India. 

As regards i ases f alling umler head \1 \ 
ci inse 5 enables an ordi r made l»y a (amrt in 
BntiNli India to l>e ti insniitti'd to the C'ourts 
in tlie other nn ipnM .iting part of tlu* Empire 
to 1 h’ ri’gisten'tl .iiul enlou a d thenv Smhlailv, 
t lause 4, read with clause 8, enables an onler 
madi' l»v a C'ourl in a raviprocat ing part of 
tile Iduptrta in c.ises falling under hcid c>\ to 
be regjsiert‘d and t'ufortani in Briltsh India. 
In caves t dling under lieatl (2'. clause 
authoroes the making of a pnnasioual ord( a 
in lfu‘ alisciu e oi th(» hnsband or other person 
liable w hn h wall have no effta t unh^ss < on 
firmed bv a ('ourt in tht' lax ipror ating conn 
try to wbicb the hnsliand lias gone, .md 
clause 7 deds with the oppositt* cbiss of i ,ives 
falling uudtT brad i4*. 

Sul»-<. 1 nises (tB aitd (7) of t lausi^s H and 7 
Siib-clause ^7} was oimiteil liy tjie Seha t 
(aMinnittee’ provide for tlie variation and 
revocation of onlers and for anpe,ds, (danse \ 
v2) enaliles laaiprocitv. sniidar to that for 
wlm h tb«‘ Bill provides in tlie < as(* <if puts of 
His Majesty's Dtijiumons. to Im* establislual 
w ith sn( h Indian Stat< v as m ay |Mvs legisbn 
firm for the enloia ernent in such StatiH of 
ofilt is niatli* by Bt itrsli Indi an ('omis, 

I he prot edufo for entoia mg orders ia*gjs- 
teied tn a High (aunt will be the same .o tlia! 
for an ordei oiiginally oblaiiK'd in the Itigli 
(!onit, lint fiu a ( anil t of snnimai V jin Isdu - 
turn the method iti w bn h niders will be* 
enforced has Ixam left to be prescrdietl by 
rules.” 

- (.a/a tte of India. 1921, Bart J»age 5. 


ACT HOW AI I ECTtD BY SUBSEOl’ENT I.EC;i.Sl.ATI<)N 

— Amended f>v Acts lit of l9ol; XEVll of 1952. 

- Adaptetl by A. (>.. I9d7; A C.A.O . 1918; A,E () , 1950. 
-Extendeil by IJX of 1949. XXX of 1950. 


[THE] maintenance: orders enforcement act, 1921 

(Acrr XVIII OP I92ir 

[rjth October, mi.} 

An Act to faciUtaU the enforcement in India] of Maintenance Orden 
made [ ^ ^ ] tn ^Ireciprccaiifig terriioriesj A V * * *7 

and ^Hcs t er$a. 

Whereas it is c\pe(]ietit to facilitate the cJiforcement in ^[In<iia| of 
Maintenance Orders made *'{ * ] in •fnxd|)rocating ternfories] ]„ 

• • • ] and vice versa; It is hereby enacted as follows : — 

[a] For Stitenient of Objects ami UcMMaiis, §ms Ca7. of lud., 192E Pt. Vb p. 5; and for 
Report of Select Committee, ms thtd, 1921, Pt- V, p, 127. 

This Act has Ijcen cxteodfxl to the new' Provineai and Merged Staten by the Merged 
States (I^ws) Act, 1949 fUX of 1949), S. 3 114-1950] and to the States of Manipur. 
Tripura and Viiidhya Pradesh 1>> llie L'luon Terntorii*$ (Laws) Act, 1950 tXXX of 1950;, 
S. 3 Ue-4-1950], 
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[h] SithUHuUd for “Part A States and Part C States”, by Part B States (Laws) Act, 1951 
(III of 1951), S, 3 and Sch, [1-4-1951], [c] The wortls “in Part B States or in’* were 
BubttiUuied for “in other parts of”, by A. L. O. 1950. [d] The words “in Part B States 

or” wen? by Act ill of 1951. S, > and Sch. • 1-4-1951]. [e] S%ibMtUutrd for “His 

Mafcsty’s Dominion and Protectorates’*, by Maintenance Orders Enforcement (Amend- 
rmmt) Act, 1952 (XLVH of 1952], S. 2 [ >0-7-1952]. [fj Tlie words “Acceding States and 
otlier Indi;in Slates” were omitted by A. L. O., 1950. 

1 • Short title and extent. 

( 1 ) Tliis Act may lx; calletl THE MAINTENANCE ORDERS ENFORCEMENT 
Acr, 1921. 

"[( 2 )^ extomls to tlic wiiolc of India ‘■[except tlie State of Jammu and 
Kashmir].) 

[a] SubMiiinttd for fornuT Nijb-s(‘t lion ^2), by A L. O., 1950. ^b] Suhitituisd for “except 

Part H States”, liy Pari B States (Laws' Act. 19.51 f HI of 1951), S. 5 ami Scb. U'4.1951]. 

Zm Definitions. 

In tlii.s Act, nnloss there is an\ tliinj; repugnant in the subject or context, — - 
“Court of summary jurisdiction’' means the Court of a Chief Presidency 
Magistrate or of a District Magistrate*; 

“tlei>cndarits” inCiUis sucli {K*rsous as a |x?rson against wliom a maintenance 
order is made is liabh* to maintain according to the law in force in •[the 
reciprocating teriitor\] in wlucli tlu* inaitdenancc order is made; 

I ill SiUiStiiiiUd for ‘ the p.irt of !lis Majesty's Dominions'*, i»y M iintenam c Onler.s 
Eiiton einent t .AineiKlnient ' Act, 1952 u\l All of 1952), S. 5 >0-7-1952.. 

OBJECTS AND REASONS 

‘ rliC words ‘other than lc*gitinMtr children’ .dhh.Uion’ h.ive been ins(>rte<,i in the definition 
have bi*t.*n oniitted from the definition of of 'maintenanee order’ so as to follow the 
^lependants, .uid thi* r orrt'spondinf; ssoiais of wording of tht English Ac t.” 
tin' English Art, i. e. ‘other than .in order of — S. C. H. 

•[“India" means the territor\‘ of India excluding tlic Stale of Jammu and 
Kashmir;! 

[a] fnstritd Iw Part B Sl,ites (l,aws) Act, 1051 (ill of 1051), S. > and Sch. ]l-d-195l ]. 
“maintenance order" means a decree or order, other than an order of 
alliliation, made by a (dourt in the exercise of civil or criminal 
juri.sdiction for the j)eri(Klic'al payment of sums of money towards the 
maintenance of the wife or other tl(*pendants of the [>erson against vvltom 
the ortler is made; 


OBJECTS AND REASONS 

“Tin* dofinilinn of 'maintenance oid< r’ h.is latlu'r in the exercise of ci\'d or criminal jnris- 
also lu'Cn amplified to mak(‘ it ele ii that sm h diction. ” 

an order includes orders passed In* C'omts — S. C, B. 

“prescril>cd" means prescribed by rules made under this Act ; 

“proper authority" means the authority appointed by, or under the law of, 
a reciprocating territory to receive and transmit documents to which 
this Act applies; and 

OBJECTS AND REASONS 

“Definition of ‘proper anthonty h is bcc*n cations should he received The Laws passed, 
inserted, as it was ronsidercxl to he incorrect or to be passed, in such territories will provide 
to prescribe by rides the anthonty of tlie for the proper authority for the transmission 
reciprocating hTritory, from \\ hii b communi- of communications.” — S. C. R. 

»[” reciprocating territory" means any country or territory outside India in 
resj^ect of wlucli this Act for the time being applies by virtue of a 
declaration under section 3.] 

iu] Subatiiut^d for former definition, hv Maintenance Orders Enforcement (Amendment) 
Act, 1952(XL\’1I of 1952), S. 3 130.7-1952]- 

♦ • • • •] 

U] Definition of * States” was omUM by Part B States (Laws) Act, 1951 (III of 1931), 
b, 3 and Sch. [1-4-1951], 
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^[3. Declaration of reciprocal arranc^menta. 

If the Central Government is satisfied that legal provisum exists in any coun- 
try^ or territory outside India for the enforcement within tlmt country^ or terri- 
tory of maintenance orders made by Courts in India, tlie ^[Centrul tiovern- 
rnent] may, by notification in the ^[Official Gazettej, declare^ that this Act 
applies in respect of that country or territory and tlR*rtnnK>n it shall apply 
accordingly.] 

[a] Ss4h$tttttted for h^rmer %evtum, hy Miiintmanct* Orders Fufort't'ment (Amendmoat) 
Aft, 1052(XlAn of 1952), S. *4 ^ -1952]. ]h] Kor such tltn I tmtioust, 

Statutory Kulrs iuui Orders \‘ol \' n|> 2 to >4. *S^<» rtUo Gat of lnd 1954. Extra., Et U- 
S<*c 3, p 2165; of lnd. 1955, Extra., Ft. !1 -S<h‘ 3. p IS15. and Car of lnd. 1955. 

Ft. lEStx:. 3. p. 2268. 

4* Registration in India of maintenance orders made in the reciprocating 
territories. 

fl) Where a inaiuieiKUice ordei has, whether Indore or after the passing of 
this Act. been made against any fKuson by any (lourt in any u'ciproeating 
territory, and a certified copy of the order has l)ecn transrnittetf by the projx^r 
authority of that territory to the C^entral Govcuinneiit. the (a'nlral Cx)verniiK*nt 
shall send a eopv ol the order to the i>iescTilHHi oflieer of a Court in [India] for 
registration, .ind, on receipt thereof, the order shall Ix' registered in the pres- 
cribed manner. 

(2) Tlie Court in wlneli an order is to be so registerer! as aforesaid shall, if 
the Court l)\ wliicli tlie order was made was. in the opinion of tlu* (cntral 
Government, a Court of sujXTior jurisdiction, 1 h‘ a IlighCarurt, and, if theCivurt 
was not, in its opinion, a C^ourt of suiHuior jurisdiction, U* a (iourt of sutnuiary 
jurisdiction. 

.t) Snhxtitutfd for “tlu' States", hv Fart H States (Laws) Act. 1951 (III o{ 1951), S. 3 and 
Sch. fM.l95l.] 

S. Transmission of maintenance orders made in India. 

Where a (]ourt in •|lndi<i] has, whether before or after the commencement 
of this Act, made a maintenance order again.st any person, and it is ptfivixl to 
that Court that tlie person again.st wliom the ordtR was made? is resident in a 
reciprof ating territory, tlie Court shall .v<‘nd to the ^lC(‘ntral (iovernmentj. for 
transmission to the proper authority of that territory, a certified copy of the 
order. 

ja] Subftitutf^d for "llu* Slate's’', l)y Furl B States (Lawb) At t, 1951 (111 of 1951), S. 3 and 
Sdi. [1-44951. j 

6* Power of summary Courts to make provisional maintenance orders 
against persons resident in reciprocating territories. 

(1) Where ai)pIicatioii is made to a (3ourt of summary juri.sdietion in ‘(India] 
for a maintenance order against any pe rson, and it is proved that that ixrson is 
resident in a reciprocating territory, the (a>nrt may, in the absence fd tliat fM?r- 
son, if after hearing tlie evidence it is satisfied of the justice of tlie application, 
make any sueli order as it might have made if that ixjrson liad wilfully neglw- 
ted to attend tlie Court; but in such ca.se the order shall Ix^ provisional only 
and shall have no clJect unless and until confirmed by a comiH ient Court in 
such territory'. 

(2) The evidence of every w ilness wdio i.s examined on any such application 

shall l>e reduced to writing, and such deixisition shall lx read over to, and 
signed by, him. 

Section 6 — Note 1 

(Ij The Act docs not cemfer iuris^lirtiori on are In England. Frjwers arc Umiteji fry S. 46^ 
MagistriIt€^» to award any sam tliev think St Cnmtnal F. C, (*37) 19 >7 Mad W N 1127 
as rnaintenaiiec payable to wives and children {1127, il2Sd 
who are in Briti^ India and wboie huabands 

[Vol. 10 ] 2 A.M. 5. 
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(S) Where such an order is made, the Court shall send to the ^[Central 
Government], for transmission to the proper authority of the reciprocating 
territory in which the person against whom the order is made is alleged to 
reside, the depositions so taken and a certified copy of the order together 
with a statement of the grounds on which the making of the order 
might have lx.‘en opposed if the person against whom the order is made had 
been duly served with a summons and had appeared at the hearing and such 
informatioii as the Court [X)ssesses for facilitating the identification of that per- 
son and ascertaining his whereabouts. 

(dj Where any such provisional order has come before a Court in a recipro- 
catijig territory for confirmation, and tlie order has hy that Court been remit- 
ted to the Court of summary jurisdietiou w hich in ide the order for tlie j)\irj)ose 
of taking further evidence, that Court shall, after giving the prescribed notice, 
proceed to take tliC evidence in like* manner and sul)jcct to tlie like conditions 
as the evidence in support of the original apj>litaitioii. 

(61 If it appears to the Court hearing such evideru e tliat the order oiiglit not 
to have been made, the (a)iirt may rescind tlie order, but in any other case the 
depositions shall be sent to the ^jCentral Government] and dealt with in like 
manner as the original depositions. 

(a) The confirmation of an order made under this section shall not aflect any 
power of a (>oiirt of summary jurisdiction to vary or rescind tliat order: 

Provided that, on the making of a varying or rescinding order, the (vOnrt 
shall send a ccrlilied copy thereof to the ^[Oiitral Cioverninent I for transinis- 
sion to the proper authority of the reciprocating territory in which the origi- 
nal order was conlirmed, or to wliich it was sent for conlirrnation and that, in 
tlie case of an order varying tlie original order, the order shall not have any 
eUect unless and until confirmed in like manner as the original order. 

[a] ior “the States,” hy Part h States (l.aws) Act, 1951 (111 of 1951), S. 3 am! 

Sen. [1-^1-1951.1 

OBJECTS AND REASONS 


^^Mnrginnl Itsadina. — 'Fhe words 'of sum- 
mary Courts’ have been inserled in the margi- 
nal neading to make it tdear that tlie making’ 
of provisional orders is confined to summary 
Courts. 

Sub^in^ciion (1). The words ‘if such person 
had wilfully neglectc'd to atleiul the Court’ 
have btx’u substituted for the words 'it a sum- 
mons had been duly serveil on the pt*rson anti 
he had failed to apixMr at the heanni',’ to 
bring the wording of this suh-clause into con- 
formity with the wording of section 488 of 
the Code of Criminal l^rocedure, 1898. 

(ti). The wortls ‘or to which it 
was sent for conOnnation’ have hetm inserttHi 
after the vvwds 'was confirnu*il’ in the proviso 
to this sub-clause, as it is proposetl that a 
Courts wliich has made a provisional ortler. 


may vary or rescind that order after the tak- 
ing of further evidenee l>cfore tiu* order has 
actually been ('onHrinisl in the reeiprocMting 
possession, and also that it may vary or rcs- 
cinti the order after it has btsai confirmed. 

Sub-clause 7 of clause 6 has lx*!*!! oinitttJ*! 
following the provisions of the maintenance 
sfX'tions in the Code ot Criminal Procedure, 
1898. There is no anpeal from an order of 
riiamteuanr e uiuitT tliat Code, and this sub- 
clause would therefore be misleailiiig. In the 
absence of any provision for such apix‘al, we 
do not considt r it desirable that there should 
bi‘ an apixsil in the cases dealt with uiuler 
this ( lause, which are treattsi as analogous to 
niainlenance cases dealt witii under the Code 
of Criminal Procedure.” 

— S. C. R. 


7. Power of Court of summary jurisdiction to confirm maintenance order 
made out of India. 

(l) Where a maintenance order has been made by a Court in a reciprocating 
territory and the order is provisional only, and has no effect unless and until 


Seertion 7 •— Note 1 

[1] In a case when? evidence before Indian 
Court cannot l>c tested by cross-examination 
and introduces matter not mentirnied in evi- 
dence on which the provisional onler is based, 
the order of tlie Magistrate for furthw evi- 
dence is desirable. 1928 Bom 117 (121) [AIR 
V 15] : 52 Bom 262 : 29 Cri L Jour 513 (DB). 

[2] Evidence of desertion subsequent to 


provisional order f>eing relevant to question 
whether there has Ijeen real desertion, can be 
considered — S. 7 (4) obviously contemplates 
evidence of this kind. 1928 Bom 117 (121) 
[AIR V 15]: 52 Bom 262 : 29 Cri L I 51-3(DB). 

[3] Order coiiffrmiirg provisional order of 
maintenance of the Chief Presidency Magis- 
trate is judicial and not merely an executive 
or administrative order. High Court can inter* 
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confirmed by a Court of summarv jurisdiction in ‘[India], and a certified copy 
of the order, together with the depositions of the witnesses and a statement of 
the grounds on which the order might have IxHn opjK)stxb has l>een trans- 
mittecl to the ^[Central Government], and it appears to the ‘{Central (govern- 
ment] that the person against whom the order has l>een made is resident in 
‘[Indiah tlie ‘'Central Goveriimentj neiy senil the saul dcKaiments to the 
prescrilnxl officer of a Camrt of summary jurisdiction, with a rtHpiisition that a 
summons issued calling upon the person to sliow cause why that oriier 
should not be eoiifinneil, and, upon rei'cipt of such dcK'uments and requisition, 
the (Jourt shall issue such a sunniioiis and cause it to be servinl upon such 
person. 

('j) A summons issucvl muler sul>-section (1) shall for all purposes be deeintxl 
to fx‘ a summons issued by the Ca)\irt in the exercise of its original cruninal 
jurisdictio!! . 

(:0 At l! n* hearing it shall Ih» t)pen to tlie jhtsou to whom the summons was 
issued to raise any defence which he might have raised in the original pro- 
ceetlings liad lie been a party thereto, but no other tiefenet', and the eertilicate 
from tin* Court which madi* the [Provisional order staling the grounds on which 
the making ol tiea order might liave btam o{>poscd if tlu* peisv)t\ against u liom 
the ortlc'r was made' had Inxm a partv' to the nroctaalings sliall bt* eonelusivr? 
evidence that those grounds are grounds on whic h objection may Ik* taken. 

(4) If at the hearing the person served with tlie summons does not np}R*ar 
or, on aripcaring, fails to satisfy the (Jourt that the order ought not to Ikj 
confirmed, the (d)urt mav, notwithstanding any p<‘cuniary limit imimscnl on its 
power by any law for the time being in force? in ‘[India!, confirm the order- 
cither vsithout moddicaliun or with such modifications as to the ('ourt after 
hearing t!ic evidence may seem just : 

Provided ttiat no sum shall be awarded as maintenance under this section, or 
shall be rectiverable as such, at a rate exewding that [iroiposcd in the provi- 
sional order. 

(5) If the person to wliom the sumriu^ns was issued a[)[>ears at the hearing 
and satisfies the (amrt that for the [lurpo.se of any debmee it is necessary to 
remit the case to the Camrt wliich made the provisional order for tlie taking of 
any further evidence, the Gourt may for that purpose send a certified copy of 
the record to the ‘iCentral Government] for tr*iiismission to that Gourt through 
the pro[>er authority of the reciprocating territory, and may adjourn the 
proceedings. 

(6) W here a provisional order hl^ I>eeii confirm(*d under this section, it may 
l)e varied or re.scinded in like manner as if it had originally Ihk-u made fiy the 
confirming Gourt, and w liere on an application for rescission or variation the 
Court is satisfied tliat it is necessary to remit the case to the Court whicli made 
the provisional order for the j)i*r[>ose of taking any further evidence, the (a>urt 
may for that [)ur[30sc send a certified copy of th(? record to the ‘[(Jentral 
Government] for transmission to that Court through the proper authority of 
the reciproc-ating territory, and may adjourn the procecxlings. 

[a] Stth»i%tufe4 for “tlx* States** by Part B State! (t^ws) Act, 1951 (III of 1951), S. 3 and 
Sch. [1-4-1951]. 

OBJECTS AND HEASONS 

"Suh^claiiM (4) of claum 7. — We are of Hfi. 5() per rnensmi, which the fins t tmpo!- 

opinion tliat the clause, as it stornl, would etl by Hfclion 4bH of the Oxle of Criminal 

perhaps not permit of tlie confirmation of a Prf>cc?»iure, 1898. TIm* limit for mainteinincis 
provisional order, made for example in flie orders in the case of a wife in the Unihjd 

United Kingdom, for a sum greater tfian Kingdom is two pounds ii wi«*k, aivl for a 

Section 7 — Note 1 exclude reviiional powers of High Court, 

fere with such order in revision. Existence of 1928 117 (119) [AIR V 15J t 52 Bom 

the power of varying or rescltidiim order of 262 ; 20 CrI L Jour 513 (DB). 
confimution, t /en under sub*s. does not 
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child one pound a week. It was considered 
desirable that it sliould be open to the Court 
•o enforce provisional orders up to the full 
amount or provisional order, but not to in- 
crease the order beyond that amount. Amend- 


ments to impose a limit as aforesaid have been 
made in this clause. 

Provision has l>een made in sub-clauses 
and {6) for tire transmission of records in the 
inanncrr as is provided in the proviso to sub- 
clause of clause 6.” — S. C. K. 


8^ Enforcement of maintenance orders. 

(1) Subject to the provisions of this Act. where an order has l)een registered 
under this Act in a High Court, the order shall, from the date of such registrar 
tion,l)e of the same force and effect, and all proceedings may l>e taken thereon 
as if it had been an order originally obtained in the High Court in tiie exer- 
cise of its civil jurisdiction, or in such Civil Court subordinate to tliat High Court 
as may be nained by the High Court in this behalf, and that Court shall have 
power to enforce the order accordingly. 

(2) A Court of summary jurisdiction in which an order has been registered 
under this Act or by which an order has been confirmed under this Act, and 
the officers of sucli Court, shall have such powers and perforin such duties, 
for the purpose of enforcing the order, as may be prescrir)ed. 


OBJECTS AND REASONS 


Suh-nfction ( i ). — "The* words ‘in tlie exor- 
cise of its civil jurisdiction' have In*!*!! insert- 
ed after the words 'High Ciotirf make it 
clear that, except in the case of orders execut- 
ed by Courts of summary jcirisdiction, which 
will be orders for the payment of compara- 
tively small amounts, tlie procedure in execu- 


tion will he ill accordance* vs ith the Code of 
Civil I'roeedure. riie diflerenee in execution 
proe edure in ilie various High Courts nt*en‘s- 
sit.ites a doulile procedure tii the Hdl so as to 
cover registration m High Court possessing 
only appellate jurisdiction." 

— S. C. 1\. 


9m Payment of charges for transmission of sums awarded as maintenance 
and other costs and charges. 

A Court in registering or confirming an order for maintenance in accordance 
with the provisions of tliis Act shall direct that tlie charges for the transmission 
to the Court, from which the order has been received or in which the provi- 
sional order has been made, as the case may be, of tlie sum awarded as main- 
tenance shall be f)orne by the i>erson against whom the order has l)een so made 
or confirmed, and shall l>e recovered from him in addition to the sum awarded 
as maintenance and in addition to, and in the same manner as, such other costs 
and charges as may be awarded or levied by the Court. 


"A clause 9 has lx'<*u inserted, as wo 
think that it is just to u wife or other person, 
in favour of whom a niaintetumce order is 
made, that such p<.?rson should receive the full 


OBJECTS AND REASONS 

amount aw.inh^l and not he deliittxl with the 
costs of tran'>misson, and other incidental 
cliarges. Sucli charges sliould he borne by the 
person against whom the order is made." 

— S. C. R. 


lO. Proof of documents signed by officers of Court. 

For the purposes of this Act, any document nurporting to l>e signerl by a 
judge or officer of a Court outside *[India] shall, until the contrary is proved, 
tKJ deemed to ha\ e l>eeii so signed without proof of the signature of judicial or 
official character of the person appearing to have signed it. and the officer of a 
Court by vvhorn a document is signed shall, until the contrary is provided, l>e 
deemed to have been the proj:>er officer of the Court to sign the document. 

[a] SuhsiUuUd for "the States," by Part B States (Laws) Act, 1951 (HI of 1951), S. 3 and 
Sch. [U4.1951]. 


1 !• Depositions to be evidence. 

De[x>sitions taken in a Court in any reciprocating territory may, for the 
purposes of this Act, be xweived in evidence in proceedings before Courts of 
summary jurisdiction under this Act. 
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1 SL Rule*making power. 

The ^[Central Government] may make rules^ for the purpose of carrying 
into effect the purposes of this Act, and in particular may make rules for the 
levy of the costs or charges for anything done under this Act and for all 
matters which are directed or permitted to l>e prescriUxl, 

[a] S€4 Gi‘iK?ral Statutory Hales and Orders. Vol. V. pp. 4 to 7. 


(THE) MAINTENANCE ORDERS (FACILITIES FOR 
ENFORCEMENT) ACT, 1920 
(10 & 11 Geo. V, C. 33) 

[The Act printed here is as amended up to and including (1949) 
12. 13 6c 14 Geo. VI. e. 101.) 
c: O N T E N T S 


SFxrriONS 

1. Enforcement in England and Ire- 

land of maintenance orders 
inacie in His Majesty’s dominions 
outside the United Kingdom. 

2. Transmission of niaint(‘nanet^ 

orders made in Faigland or Ire- 
land. 

3. Power to make provisional orders 

of maintenaij( e against persons 
residcfit in His Nlajesty's domi- 
nions outsidi* the Uniti'd King- 
dom. 

4. Power of C'onrt of summar)' juris- 

diction to confirm maintenance 


orders made out of the United 
Kingdom, 

o. Power of Secretary of State to 
make regulations for facilitating 
eommiimcations Indween Courts. 

(). M(xle of enforcing orders. 

7. Ajiplieation ol Summary Jurisdic- 
tion Alts. 

H. Proof of documents signed by 
odieers of (]nurt. 

9. Depositions to be evidence. 

10. Interpretation. 

11. Apjilication to Ireland. 

12. Extent ot Act. 

13. Short title, 


[THE! MAINTENANCE OHDEHS (FACILITIES FOU FNFOHCEMENT) 

ACT, 1920 

(10 6c 11 Geo. \‘. C. 33).* 

fjfkh August, 

An Act to faciUtote the enforceftient tn England and Ireland of fdatntenanc* 
Crders made tn other part of iiu Maje&ty s Dominions and VroUcloraies and 
vice versa, 

BE it enacted by the King's Most Excelled Majesty, by and with the advice 
and consent of the Lords Spiritual and Temfioral. and Commons, in this pre- 
sent Parliament assembit d, and by the authority o( tin; same, as follciws : 

fal Sta tion 7 of tliis Act is rcjXMltd in part hy the Justivv^ of Ok* IVace Act, 1019 (12, H 
^14 Geo. V I, c. lot ) 

NOTE.- The Law Commission of Inilia in its Fifth Het)ort (British Statutes 
applicalile to India), 1957, page 09, of>serves as follows : "This statute' 
provides for the enforcement in the U. K. of maintenance orilers made 
ny any' Court in any part of "fli.s Majesty’s dfmttniom outside the 
if. K." The statute will remain enforceable in the U. K. e en if we 
remove it from our statute book,’’ 

A Bill is introduced in the Rajya Sabha of the Indian I*arlfament 

to repeal certain British statutes specified in the Schedule to the Bill, 
in so far as they extend to, and operate as part of the law of, India or 
any part thereof; this is one of the statutes specified in the said Sche- 
dale — See Rajya Sabha Bill No. XXIII of l9fK). 
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For the operation of this statute in relation to India, and to persons and 
things in any way belonging to or connected with India, see the pro- 
visions of section 1 of tne India (Consequential Provision) Act, 1949 
{12. 13 fic 14 Geo. VI, c. 92). the text of which is given in Vol, VIII of 
this Manual. 

!• Enforcement in England and Ireland of maintenarxe orders made in His 
Majesty's dominions outside the United Kingdom. 

(1) Where a maintenance order has, whether l>efore or after the passing of 
tliis Act, been made against any person by any Court, in any part of His 
Majesty's dominions outside tlic United Kingdom to which tliis Act extends, 
and a certified copy of the order has been traiismitted by the (Governor of that 
pari of His Majesty's dominions to the Secretary of State, the Secretary of 
State shall send a copy of tlie order to the prescrilKxl officer of a C'onrt in 
England or Ireland for registration; and on receipt thereof the order shall l>e 
registered in the pres( ribod m irnier, and sludl. from the date of such registra- 
tion, Ik* of llie same force and ellect, and, sul)ject to the provisions of this Act, 
all proceedings juay be taken on such order as if it had been an order origi- 
nally obtairu'd in the Court in which it is so registered, and tliat Court shall 
have power to enforce the order accordingly. 

The Court iii which an order is to l)c so registered as aforesaid shall, if 
tlie Court \)y wliieh the order was made was a Court of superior jurisdiction, 
be the Prol)ate, Divorce and Admiralty Division of the High Court, or in 
Ireland the King's bench Division (Matrimonial) of the Higli Court of justice 
in Ireland, and, if the Court was not a Court ol superior jurisdiction, be a 
Court of summary jurisdiction. 

2 « Transmission of maintenance orders made in England or Ireland. 

W'licre a Canirt in England or Ireland has, whctlier bt'fore or after the com- 
mencement of this Act. made a inainteiuince order against anv j)erson, and it is 
proved to that (]ovul that the [)ersoii against whom the order was made is 
residtrnl in some j>*irt of Ilis Majesty's tluminiuns outside tlie United Kingdom 
to which this Act extends, the Court shall send to the Sc*cretary of State for 
transmission to the Governor of that part of His Majesty’s domirnous a certified 
coi)y of the order. 

3 « Power to mike provisional orders of maintenance against persons 
resident in His Majesty’s dominions outside the United Kingdom. 

(j) W’hcre an application is made to a Court of summary jurisdiction in 
England or Ireland for a maintenance order against any person, and it is 
j)roved. that tliat person is resident in a part of His Majesty's dominions out- 
side the United Kingdom to which this* .\ct extends, the Court may, in the 
absence of that [)ersoi), if after hearing the evidence it is satisfied of the justice 
of the application, make any such order as it miglit have made if a summons 
had Ixxm duly served on that person and he had failed to apjx^ar at the 
hearing, but in such case the order shall provisional only, and shall have 
no effect unless and until confirmed by a conipctent Court in such part of His 
Majesty's dominions as aforesaid. 

(^>) The evidence of any witness wlio is examined on any such application 
shall be put into writing, and such deposition shall \ye read over to and signed 
by him. 

(S) Where such an order is made, the Court shall send to the Secretary of 
State for transmission to the Governor of the part of His Majesty's dominions 
in which the person against whom the order is made is alleged to reside the 
depositions so taken and a certified copy of the order, togetlicr with a state- 
ment of the grounds on which the making of the order might have lyeen 
opposed if the person against whom the order is made liad been duly served 
w ith a siimmous and hadapi^cared at the hearing, and such information as the 
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Court posses?^s for facilitating the identification of that person, and ascer* 
taining his whereabouts. 

(4) Where any such provisional order has come l>efore a Court in a }>;irt of 
His Majesty's dominions outside the United Kingdom to which this Act extends 
for confirmatioin and the order has hv that Court Ihh'ii icinittiHl to the Ca>urt 
of summary jurisdiction which made the order lor Ute puriK)se of taking 
fvirtficr evidence, tiiat Court or anv other Court of summarv jurudictiou sitting 
and acting for tlie same place shall, after giving the nrosenUal notice, pioceed 
to take the evidtmee in like manner and subject to tlu‘ like com! it ions as the 
evitlencc in stJj>port of the original application. 

If tjpon liie hearine of such evidence it appears to the ("oini tlnit the order 
ouglit not to liave l>een made, tlio Court may rescand the order, but in any 
(dher case the depositions shall be sent to t!ie Secretary ol State and deafl 
with in like manner as tiu* origimd depositions. 

(')) The confirmation of an ordor madt' under this section sh;dl not alfect 
ari) po\v(*i of a Court of suminar\' jurisdiction to vary or rescind that ord<:*r : 
Provided that (m the making of a varying or rescinding order the ("ourt shall 
send a cen tided co[)y thertad to the Secretary of State for transmission to tin* 
(.anernor ol the part of Mis Majesty's liomimons in wluc li the original order 
was confirmed, and that in the case of an oialcr varying the original order the 
order sliai! not ha\'c any cfiect unless and until confirmcHl in like mamuT as 
tlie original order. 

{(}) The applicant sliall have the' same riglit of ai>peal. if any, against a 
refusal to make a nios isional order as he would have had against a refusal to 
make tlu‘ order had a summons been duly served on the [)ersoii against whom 
the order is sought to l>c made. 

4* Power of Court of summary jurisdiction to confirm maintenance order 
made out of the United Kingdom. 

(I) Wdierc a maintenanee ortU‘r has been made by a Court in a part of His 
Majesty’s dominions outside llie Uniteil Kingdom to which lliis Act extends, 
and t!»e order is provisional only and has no elfeet unless and until confirmcil 
by a Court ol summary jurisdiction in Faigland or Ireland and a certificnl copy 
of the order, together with the de[)osi(ions of witnesses and a statement of tJie 
grounds on which the order might have been opfxised. has l>cen transmitted to 
the Secretary of Slate, and it ajipears to the Secretary of State that tlie person 
against whom the order was made is resident in Fmgland or Ireland, the 
Secretary of State may .send the said dtK uments to tlie prescrit)ed oHicei of a 
Court of summary jurisdiction, witli a it*<|uisi(ion that a summons be issued 
calling u{H)n the j)erson to show cause why that order should not be confirme^l, 
and upon receipt of such documents and re(|nisition the (>ourt shall issue such 
a summons and cause it to lx? served upon such fxrrson. 

(^) A summons so issued may l>e served in England or Ireland in tlie same 
manner as if it had l>cen originally issued or sul)se<inenlly endorsed l>y a (.’oiirt 
of summary jurisdiction having jurisdiction in the place wlicre the jx rson 
ha|)[)ens to l>e. 

(:S) At the hearing it shall be oixm to the person on whom the summons was 
servetl to raise any defence which lie might have raised in the original jiro- 
cecdnigs had l»e Ix’en a party thereto, Imt no other dclcnce. and the < a HjJuate 
from the Court which made the provisional order stating the grounds on 
which the making of the order might have i>een oj^jKssial if llie pepon against 
w horn tiie order w'as made haO been a party to the proceedings sliali be cem- 
elusive evidence that tlie.se grounds are ground.s on w inch objection may i>e 
taken. 

(4) If at the hearing the person served w ith the sumnuins does not appear 
or, on appearing, fails to satisfy the Court that the order ought not to be cor*-- 
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firmed, the Court may confirm the order either without modification or with 
such modifications as to the Court after bearing the evidence may seem just. 

If the person against whom the summons was issued appears at the 
hearing and satisfies tne Court that for the purpose of any defence it is neces- 
sary to remit the case to the Court which made the provisional order for the 
taking of any further evidence, the Court may so remit the case and adjouni 
the proceedings for the purpose. 

(a) Where a provisional order has been confirmed under this section, it may 
be varied or rescinded in like manner as if it had originally l>een made by the 
confirming Court, and where on an application for rescission or variation the 
Court is satisfied that it is necessary to remit the case to the Court which 
made the order for the purpose of taking any further evidence, the Court may 
so remit the case and adjourn the proceedings for the purpose. 

(7) Where an order has been so confirmed, the person bound thereby shall 
have the same right of appeal, if any. against the confirmation of the order as 
he would have had against the making of the order had the order l)een an 
order made by the Court confirming the order. 

8« Power of Secretary of State to make regulations for facilitating communi- 
cations between Courts. 

The Secretary of State may make regulations as to the manner in whicli a case 
can l)c remitted by a Court atithorised to confirm a provisional order to the 
Court which made the provisional order, and generally for facilitating com- 
munications l)etween suen Courts. 

Mode of enforcing orders. 

(1) A Court of summary jurisdiction in which an order has U'en registered 
under this Act or by which an order has been confirmed under this Act, and 
the officers of such Court, shall take all such ste[)s for enforcing the order as 
may be prescribed. 

(2) Every such order shall be enforceable in like manner as if the order were 
for the payment of a civil debt recoverable summarily ; 

Provided that, if the order is of such a nature that if made by the Court in 
which it is so registered or by which it is so cordirmeebit would be enforceable 
in like manner as an order of affiliation, the order shall be so enforceable. 

(8) A warrant of distress or commitment issued by a Court of siuninary juris- 
diction for the purpose of enforcing any order so registered or confirmed may 
l\e executed iu any part of the 13 nited Kingdom iu t\\e same maimer as it the 
warrant had \yem\ originuWy issued or su\^set\ueut\y endorsed l)y a Court of sum- 
mary Jurisdiction having jurisdiction in the place where the warrant is executed. 

7# Application of Summary Jurisdiction Acts. 

The Summary Jurisdiction Act shall apply to proceedings before Courts of 
summary jurisaiction under this Act in like manner as they apply to proceed- 
ings umler those Acts, • •]. 

[a1 Ortain words were rcpejilt*d hv the Justices of the Pcvice Act, 1949(12, 12 & 14 

Cco. VI, C. lOlX S. 46 (2) ^ Sch. VIi; Part II. 

€U Proof of documents signed by officers of Court. 

Any document purporting to be signed by a judge or officer of a Court out- 
side the United Kindom shall, until the contrary is proved, be deemed to have 
been so signed without proof of the signature or judicial or official character 
of the person appearing to have signed it, and the officer of a Court by whom 
a document is simed shall, until the contrary is proved, be deemed to have 
been the proper officer of the Court to sign the document. 
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9* Depositions to be evidence. 

Deposition taken in a Court in a part of His Ma}esty*s dominions outside the 
United Kingdom to which this Act extends for the purposes of this Act, may 
be received in evidence in proceedings before Courts of summary jurisdiction 
under this Act* 

lO# Interpretation. 

For the purposes of this Act, the expression '‘maintenance order"' means an 
order other than an order of affiliation^ for the jx'riodical pay ment of sums of 
money towards the maintenance of the wife or other dependants of the person 
against whom the onier is made, and the expression ''dependants’' means such 
persons as that {xrson is, according to the law in force iti the part of Hh 
Majesty's dominions in which the maintenance order was made, liable to 
maintain, the expression "certifievl copy" in relation to an order of a Court 
means a copy of the order certified by the proper officer of the Court to 1)0 a 
true copy, and tlie expression ' prescribed" means prescril)ed by rules of Court. 

;;ii !’or an iii^tanca* of an atfiliation or lcr xfe the Alfiliation Art. 1957 (5 

e i:iiz. IP c: 55 ). stations 4 arul 5. Sec also the National Assistance Act, 1948 (11 12 

Cco. \ I, C. 29), Ss. 42 and 44. 

1 !• Application to Ireland. 

In the application of this Act to Ireland the following modifications shall l)o 
made : 

(a) The Lord Chancellor of Ireland rnav' make rules regulating the pro- 
cedtire of (Courts of summary jurisdiction under this Act, and other 
matters inciilental thereto : 

(b) Orders intended to l>e registered or confirmed in Ireland shall 1)C trans- 
mitted by the Secretary of State to the prescril)ed officer of a Court in Ireland 
througli th(' Lord Cdiancellor of Ireland : 

(c) The expression "maintenance order" inchides an order or decree for th© 
recovery or repayment of the cost of relief or maintenance made by virtue of 
the provisions of the Poor Relief (Ireland) Act, 1S39 to 19M. 

12* Extent of Act. 

(J) Where His Majesty is satisfied that reciprocal provisions have l>een made 
by the Legislature of any part of His Majesty’s dominions outside the United 
Kingdom for the enforcement within that part of inaintemuice orders made by 
Courts wjthin England arid Ireland, His Majesty may by Order in Council 
extend this Act to that part, and thertMipon that part shall l)eco!ne a part of 
His Majesty’s dominions to which this Act cxterids. 

(2) lUs Majesty may by Order in Cmuicil extend this Act to any British 
protet torate, and wbt^re so extended this Act sViaU apply as if any sneVi pro- 
tectorate was a part of His Majesty’s dominions to which this Act extends, 

13* Short title. 

This Act may l>cf cited as TUE MAINTENANCE OUDEliS (FaCILITIKH FOB 
ENFOliC^EMENT) ACT, 1920. 
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STATEMENT OF OBJECTS AND REASONS 


*Tl>e mass of persons domiciled in this 
country may roughly be divided into (1) 
Hindus, (2) Muhammadans, (S) European 
British sub/ects, (4) persons to whom the 
Indian Succa^ssion Act applies. 

In th** present state of law, the ages at 
which persons Ix^ionging to tlic.se classt*fi 
respectively attain tlieir majority may lx? 
iitated as follows : 

1. By the Hindu mtlr/ii, except those pre- 
vailing in Bengal, the end of tlie sixteenth 
year is tlie limit fd minority; in Bengal tlie 
<nKl of the fifteentii year is tleenuxi to be the 
limit of nnnority, according to the lluidu law 
as understfKxl there. 

By Fiengal Hrgulation XXVI of 1793 and 
Madras Hegnlation V of 1803, the minority of 
liiiH'lu projirietors of estates paying revenue 
to Coven iJTK'nt was extended, in tlie case of 
liuch persons in eacli jircsideiK y respectively, 
to the end of the eigliteenth year. 

By Acts XL of 1858 and XX of 1864. for tie* 
care of the persons and property of minors in 
the Presidency of Port William in ikaucil and 
in the Presidency of Bombay, n spectively, it 
was enacted that, for the purpfises of those 
Acts, every person should be dt*tMned to be a 
minor who fiad^ not attained the age of 
eighteen years, European British subjects are 
excluded from tlie purview of the Acts. 'Phe 
effect of those Acts clearly w'as, for (lie pur- 
poses of those Acts, to alter the Hindu law as 
to the age of majority in the cases of persons 
to wliorn the Acts applied, and in course of 
time the <]uestiOii was raised in the Calcutta 
High Court as to wlielher the Acts did not 
similarly affect the age of majority of Hindus 
subjtx't to file ordinary original jurisdiction of 
tliat Court, and was d<'cidcHl in the affirmative. 
This opinion was not, fiowev(‘r, accepted liy 
otlier Judgi^s of the same Court before whom 
the question arose, and the matter having 
l>een by one of tliem expressed to be in a 
complicated and unsatisfactory state was the 
other day referrtxl to a Full Bench of tht; 
Court, which dtxhded that a Hindu resident in 
Calcutta, who had no property in the uiofussil, 
attaiiuHl his age of majority on the completion 
of his fifteenth year, and refrained from decid- 
ing what was tlie eJit*ct of the Acts upon 
persons resident in Calcutta and possessed of 
property in the inofussil. 

In Bomliay it has bt'en decided that, not- 
withstanding Act XX of 1864, a Hindu resi- 
dent in the mofussil came of age on attaining 
sixttx'ii yair.s, so as to be able to prosecute a 
claim liy suit. 

In a case which came iH^fore tlie late Sadr 
Diwani Adalat of Bengal, it was held that, 
according to the Jain law, majority begins on 
the completion qi sixtei'u ycwirs. 

2. By Muhammadan law, the end of the 
£ftet'nth year, or the attainment of pulierty, is 
tl:e age ot majority; but Muhammadans are, 
equally with Hindus and other British subp^cts 
in this c ountry not being Europeans aficcltxl 
by the Heguiations and Act^» already noticed. 

S, European British subjects not domiciled 
4n this country come of age at twenty-one* 


and it has been held that they and their letiti- 
mate descendants, even though domiciled in 
this country, do the .same, so far as regards 
their capacity to contract. This opinion has 
been questioned in a recent case. 

4. The class of persons to wliom the Indian 
Succession Act applies includes Europieins by 
birth or descent tlomiciltxl in British India 
East Indians or Eurasians. Jews, Armenians, 
Parsis and Native Christians. The Indian 
Succession Act defines a minor to le* ,1 person 
who has not cc>mple(e<l the age of eighteen 
years, and defines ‘minority’ to lx? the status 
of such a person, in the cave of tvdiov. Smtlh 
[il867) 1 Beng. L. B. tO. C.) 19], already 
referred to, Mr. Justice Markby said that it 
w ould be carrying implication much too far 
to suppose that this ilefinition was intentled by 
(he legislature as an alteration of the age of 
majority tor all purpo.si's; and held that a 
person of one of tlu* classes to whom the Act 
applies did not attain his majority, so as to 
have the full capacity to contract, until lie 
attained the age of twenty-one. In the later 
c«i.se ot Arc.r.fi V. iV n» [( 1872 ) 8 Beng. 
L. B. 372 ], Mr. Justice Biirar Ireatccl the ques- 
tion as still an ojien one, and lu'ld that, by 
the provisions of Act XL of 1858, a person of 
one of the classes to whom the Indian Suf'i es- 
sion .^ct applies attained the age majority, 
for all piir]K)ses of contract, at eighteen years. 

'J he ground of this liecisioii so far as regards 
the effect of Act XL of 1858, was overrult*<i in 
tlie subsequent decision ol the Full Bench in 
Mullick V. Multi k; and the law respecting the 
age of majority of persons in this class, is, 
perhaps, in a mort? unsatisfactory .state than 
even that relating to pt‘rsons in the other 
classes. 

Such being, briefly, the present state of the 
law, it is obvious that, in the highly important 
matter ol the age at which persons can enter 
into binding contracts with others and under- 
take responsibilities as majors, the law of this 
country is most confused and uncertain. To 
remedy this the present Bill has been drawm. 
The alteration proposfxi by it in the Hindu 
and Muhammadan laws, in cases now governed 
on this point by those laws, is not one w hich 
affects any principle of those laws touching 
the religion or conscience of those persons 
who are subject to them. The change has, 
already, in part, been ma<.le by the Ueguia- 
tions and Acts ah we-meiitioned; and no 
objection has ever been made to the change 
th;i.s effected. 

To avoid, liowever, the p^issibility of any 
mistake on this point, it is expressly provided 
in the Bill that it is not to aih?ct the capacity 
of any person to act in matters coiinei?ted 
with marriage, dower, divorce and adoption. 
By tiieir own laws .Muhammadans and Hindus 
are cmpowcrcxl to act in these matters at an 
earlier age than that here fixed as the age of 
majority, and it is not inttnided to inlerter© 
witli their capicity in these respects. 

7 lie Bill also provides th it it shall not affect 
the religion or religious rites and usages of 
any class of Her M.ijesty’s subjects or the 
capacity of any person who, before the com- 
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tnencement of the proposed Act, shall have 
attained majority under tlie law applicable to 
him. 

It has l>een thought advisable to extend tlie 
Act to all persons, including European British 
subjects doinicihxi in British India. Were 
European British suhjec'ts exchnhxl in nil 
cases, it would Ih' lu'cessary for rill persons 
dealing with them to ascertain whether they 



he most embarrassing wtire the e\Te|i(ion 
extended, as in v. Sm*(k [(IHflT) I lk*ng, 

L.. ll. (O. C.) 10], to all legitimate descendants, 
however remote, ilomiciaHl in British Imlia, 
of Eurojiean British subjei'ts. T he fourth 
ss»ction states th«‘ law as it now stands ’* 

— Gazette of Iiuita, hST 1 , Part \\ page lv5S, 


ACT HOW AFFECTED BY SUBSEQUENT LEGISLATION 
—Amended hy Acts VIl! of IS90; 111 of 1951. 

— Adapted }>y A. O., 19">7; A. 1.. O.. 1950. 

— Ext<mded l)y LIX of 1949; XXX of 1950. 

— Extcndesl in Bombay by Bom, Act IV of 1950. 


[THE LNDIAN] MAjORn V ACT, 1S75 
(ACT IX OF 1S75)=" 

[2rui March, 1375,] 

An Act to aineiid the law rcsjyecting the age of majority. 

Preamble. 

\VliF.KEAS, in the case of persons cloiniciled in ^‘llndial it is expedient to pro- 
long the period of nonage, and to attain more uniformity and (‘crtainty respecting 
the age of majority than now exists; It is hereby enacted as follows : - 
[a] For Statement of Ohjeefs and Reasons s§€ G,iZ. of Ind., 1874, Pt. V, p, 150. 

'rlns Ac t li.is l>e<‘n declared, hy notific ation under the* Sehednlrd Distric ts Act, 1874 
(XI\’ ot 1874), S. 3 (ah to be in force in the following Schedulc*d l.)islrict,s, namely ; — 

'rhe' Districts of H azarihagh, Lohardaga and Manbhnm, and Paigana Dhalhhum and 
the Kolhan in the District ot Singhhum. [The Lohardagi Disl riot inclnded at tins time 
tilt' iiresent Distric t of P.dainan, which was Sf’parated in 1894. Lohanlaga is now called 
tfu' H indu District; Cal. (hi/. 1899, Pt. I, p. 44J. (hi/, of lad., 1881, Pt, I, p. 5U4. 

'file Nortli Western Proviiiccvs; 

'Ihirai . . . See Ga/. oLind., 1876, Pt. I, p. 50.5. 

Tlie Act h.is becui e\{endi‘d to the new Provinces and Merged States hy the Merged 
St.itf*s (Laws) Act. 1949 (LIX of 1949), S. 3 [LL1950], and to thr States of Manipur, 
'i’npnra and Vindliya Prade.sh by tlie Union Territoric*s (Laws) Act, 1950 (XXX of 1950), 
S. 3 [16-4-1959], 

It has also ht^en extended to the Slate.s Merged in the State of Bombay by Bom. 
Act IV of 1950, S. 3 [30-3-1950]. 

[h] Suhatifui- d for “Part A States and Part C States”, by Part B States (Laws) Act, 1951 
(111 of 1951), S. 2 and Sch., [1-4-1951]. 

1 . Short title. 

This Act may \ye called THE INDIAN MAJORITY ACT, 1875. 

Local extent. 

'‘[It extends to the whole of India *»[except the State of Jamrnii and Kashmir]]; 
Commencement and operation. 

and it shall come into force and have effect only on the expiration of tlireo 
months from the passing tliereof. 

[a] S^ibsttiut^d for the original para, by A. L. (>., 1959. fb] SijJjttiluted for “except 
Part B State”, by Part B State (Laws) Act. 1951 (III of 1951), S. 3 and Sch., IL4-195IJ. 


Preamble 

(11 4'hc Indian Majority Act was intendc-d 
to prolong the period of nonage in the case ot 
Hindu as well as other subjects of the Crown 
aihl to attain uiiiformity and certainty rc^s- 
,>»‘c ting tlie age of majority. (Tl) 33 Ail 523 
• 52;^ 528) (DB). 

[: ] in passing the Majority Act it could not 
hive been the intention of the l.a,‘gisljture 
ic t ly to provide definitions of ‘majority’ and 
minority Had that been the case, S. 2 of the 
said Act would not have provided that noth- 
ing contained in the said enactment shall 


- Note 1 

affect the capacity of any iwson to art in the 
matters referreil to; tliat such a provision \va% 
considered necessary clearly indie* s that 
thr enactment was iii?t*nded to aifect tlie 
capacity to art in regard to all other niaUers 
notwithstanding tlrit the Act conlaimi no 
affirmative provi.sion to the efircl that in all 
matters not saved by S. 2 a person shall he 
to have the cap icUy to act only w^hen 
he attains rnaforitv under S, 3. 1915 Mad 8i5 
(820) LAIU V 2] : 38 Mad 100 (DB). 
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2# Savings* 

Nothing herein contained shall affect — 

(a) the capacity of any person to act in the following matters (namely)^— 

marriage, dower, divorce and adoption; 

(b) the religion or religious rites and usages of any class of ^[citizens of 

India]; or 

(c) the capacity of any person who before this Act comes into force has 

attained majority under the law applicable to him. 

fa] SubatituUd for “His Majesty’s subjects in India”, by A. L. O., 1950. 


SECTION 2 — SYNOPSIS 

1. Scope. 

2. Marriage — Clause (a). 

3. Divorce — Clause (a). 

4. Dower — Clause (a). 

5. Adoption — Clause (a). 

6. Religion or religious rites and usages — 

Clause (b). 

7. Person attaining majority under prior 

law — Clause <c). 

1. Scope. — [[] The capacity to make a 
will by a Hindu is not safej?uarded by cl. (a) 
of S. 2 since its application is confiru*cl to the 
cases of ?uarriagc. <lovver, divorce and adop- 
tion. (Tl) T] All 525 (527) (Db) + (T2) 
Rom 622 (624) (,Db), (The Indian Majority 
Act has inodihcxi Hindu law on tlie question 
of minority of tlie Hindus in tlic matter of 
making wills.) 4- 1915 Mad 815 (816) [AIK 
V 2] ! 38 Mad 166 (DB). 

[Sefalrn 1924 Cal 644 ( 645) [AIR V 111. 
(Married woman governed by the Indian Sne- 
ce.ssion Act — Guardian appointed for person 
and proiK^rty — Death l)etore 21 ! lirla that 
the deceased was a minor and will e.xecuttxl 
by her disposing of her property before her 
death is invalid.)] 

[2] In passing the Indian Majority Act it 
cmdd not have been tlic intfuition of the la'gis- 
lature to provide defiiiitions of majority and 
minority. Hail that bixni the case, S. 2 of the 
said Act would not liave provided that noth- 
ing containtxl in the said enactment shall 
affect the capacity of any person to act in tlie 
matters referred to; that such a provision was 
considertxi necessary clearly indicates tliat 
the enactment was intended to aflect the capa- 
city to act in regard to all other inatters 
notwitlislanding that the Aet contains no 
affirmative provisions to the eflect tiiat in all 
matters not .savixl by S, 2 a person shall be 
deemed to have the capacity to act only wlien 
he attains majority under S. 3. 1915 Mad 815 
(820) [AlH V 2] : 38 Mad 166 (DB). 

aJ«o 1048 Cal 66 (68) [AIR V 35 C 30] : 
ILH (1946) 2 Cal S49. (The Majority Act do<*s 
not use the expression “capacity to contract” 
but “capacity to act” which is of much wider 
im^rtdj 

(3J Section 2 does not merely create an 
exception to the rule contained in S. 1 1 of the 
Contract Act against the capacity of minors 
to contract. By using the words “capacity to 
act” it has create an exception in their 
favour even in the matter of instituting suits 
relating to marriage, dower, and divorce free 
from the restrictions imposed on minors gene- 


rally under O. 32. R. 1. Civil P. C., regarding 
the institution of suits. 1948 Cal 66 (68) [AIK 

V 35 C 30j : I L R (1946) 2 Cal 349 + 1955 
Tripura 2(5) (AIR V 42 C 2] + 1952 Cal 381 
(382) [AIR V 39]. 

[But see 1952 Mad 754 (755) [AIR V* 39] : 
ILH (1953) Mad 118 (DB)-I'd81) 3 Mad 248(248) 
(DB) + 1942 Oiidh 243 (244) [AIR V 29] : 17 
Luck 572 (DB). (Section 2 (a), Majority Act. 
merely relieves a Mahomedan girl of some of 
the coriserjuences of her minority, but she 
remains a minor nonetheless. That being so 
the provisions of O. 32, R. 1, Civil P. C., still 
apply. Hence a Mahomedan girl of 15 can file 
a suit for dower only through her next friend.)] 

[4] Under the Indi.in Majority Act a person 
who lias not attained the age of majority (i. e,, 
18 years) is incompetent to contr.ict and is 
therefore a child within the meaning of S. 488, 
Criminal P. C:. 1935 Cal 488 (489) [AIR 

V 221 ; 62 Cal 369 : 36 Cri L Jour 1114. 

15j Although the Rules framed under the 
Bengal Agricultural Debtors Act clearly envi- 
sage the neces.sity for the representation of a 
minor who has het*n made a party to the pro- 
ceedings under that Act neither tliose Rules 
nor tliat Act have defined a minor. Hence a 
minor for the purpose of that Ac t also must lie 
understood to mean a person who has not at- 
tained majority according to the provisions of 
(his .Act. 1957'Cal 211 (216) [AIR V 44 C 65 j. 

2. Marriage — Cl. (a). — [1] As regards 
questions ol marriage, adoption etc., the capa- 
caty of minors is left untouched under this 
Act. Hence the raising of tiie age* of majority 
by S. 3 from 18 to 21 in the case of minors 
undt*r the Court of W ards Act has no effec t 
on those matters. 1922 Mad 1 (2) [AIR 

V 9] (DB)4-1933 All 480 (481) fAIR V 20j 
(DB) 4* 1923 Lah 102 (103) [AIK V 101. (A 
boy under 15 under Mniiomedan law is there- 
fore competent to give his sister in marriage 
as her guardian.) 

[2j ‘Capacity to act in matter of marriage’ 
in S. 2 (a), does not refer, and is not appli- 
cable, to pre-nuptial agreement to contract 
marriage in future. 1936 Rang 212 (213) [AIR 

V 23] : 14 Rang 215 (FR). (AIR 1922 Low Bur 
6 (FB), AIR 1919 Upp Bur 39 and AIR 1919 
Low Bur 123, (>wrru(iid.)4'1937 Bom 392 (394) 
[AIR V 24]. (Betrothal is not an essential part 
of marriage but is the first step and indepen- 
dent of marriage.) 4* 1942 Oudh 243 (244) 
[AIR V 29] : 17 Luck 572 (DB). 

[3] A Muslim girl who has attained her 
puberty is competent to sue for dissolution of 
her marriage without a next friend although 
she is below the age of majority prescribed 
under S. 3 of the Majority Act. To institute a 
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S« Age of majority of persona domiciled in India. 

Subject as aforesaid, ‘[every minor of whose [>erson or property, or lx)th, a 
guardian, other than a guardian for a suit within the meaning of Chapter XXXI 
of the Code of Civil Procedure.^ has l)een or shall l>e appointed or doclaretl l)y 
any Court of Justice l)efore the minor has attained the age of eighteen years, 
and every minor of whose property the superintendence has been or shall be 
assumed by any Court of Wards l>efore the minor lias attained that agej shall, 
notwithstanding anything contained in the Indian Succession Act® or in any 


Section 2 — Note 2 

suit (or dissolutiou of marri age is clearly **to 
act in the matter of marriage*’ within the 
meaning of S. 2 of the Act. 19-48 Cal 66(68) 
I AIK V 35 C 39] : ILK (1946) 3 Cal 349. 

(4] A Karsi suing to have a marriage th^elar- 
ed void “is acting m the matter of marriage” 
and the Majority Act fixing IS as the age of 
majority dt>es not apply. The age of majority 
in such a case is tliat prescrilied bv the Paisi 
Marriage and Divorce Act (15 iXVj of 1865) 
viz., 21 years, i’98) 22 Bom 431 v43T) iDB). 

3. Divorce — Cl. (a). — [Ij "Capacity to 
act” includes “capacity to (ontract.” Minor 
can delegate to lus wife the povvtT to divorce. 
1928 Cal 303 y U) 4) [AIK \ I5j (DK). 

[21 Kiglit of Mahomedan wife of sixteen 
and over to sue for divorce und(*r Mahomeil.m 
law is saved bv the section. 19 )l Kom 76 (77) 
[AIK V 18.1 : 55 l^nn 160 iDiV). 

[3) A Ntuslim girl who has attaimNl her 
puberty is competi'nt to file a suit for the dis- 
solution of her marriage without a next friend. 
Suc h a suit is not incompetent on the ground 
of its non-t'om|)liance witli the provisions of 
O 32, K. 1 of the Civil P, C. 1948 C,il 66 if58) 
[ AIK V 35 C 30! : ILK <1946) 2 Cal 349. ( I he 
words ‘‘to act” in cl. (a) are wide enough to 
include the institution ot a smt.) ♦ 19.55 
Tripura 2 (5i [AIK V 42 C 2j + 1952 Cal 381 
(382) [AIK V 391. 

(But see 1952 .Mad 754 (755) [AIK V 39] : 
ILK (1953) Ma.l 118 (DK).J 

[4] I'lder thi s section age of majority is 
twentv-one for Indian Cdiristi aiis in suits for 
divorce. 1925 Sind 95 (95) [AIK V 12], 

4. Dower — CL (a). — [I j A person cannot 
be s lid to Ih' acting in the matter of dower 
unless it ’s shown that the gift was on the 
occasion or l>y reason or in consideration of 
marriage. (’13) 24 Mad L Jour 49 (53) (DK). 

[2] “(lipacity to act in matters of dower” 
docs not include bringing a suit foi dowc*r. 
H ence a Muhammadan major according to his 
personal law but minor according to the Act, 
can sue through next friend. 1942 Oudh 243 
(244) [AIK V 29] : 17 Luck 572 (DK). 

[3] Majors under personal law, lliough not 
under the Act, can fix amount and nature of 
dower. 1925 Cal 322 (323) [AIK V 12] (DK). 

[4] Execution of ekrarnamn by Muham- 
madan woman, major according to Muham- 
madan law but minor according to Majority 
Act, relinquishing part of dow er and clianging 
its character : Held that ekrarnama was not 
valid and btiKling on her as case did not fall 
within exception to S. 2. 1939 Pat 133 (135) 
[AIK V 261 : 17 Pat 3<>3 (DB) ♦ 1918 Mad 319 
(320) [AIK V 5] : 41 Mad 1026 (DB) ♦ 1932 
All 649 (650) [AIR V 19] : 54 All 806 (DB). 


[5] If a Maliomedan minor w lio is a major 
by his personal I aw but a minor under the 
Indian Majority Act enters into a marri age he 
must enter into a contract fur paymc*nt of 
dower. Even if he tloes nut do so, t he law will 
presume such a <‘ontracl. 1925 Cal 322 (323 
324) [AIK V 12] ddK). 

5. Adoption - CL (a), -flj A Hindu 
widow of the age of 15 miglit validly adopt if 
.she fiad attuniHl sulficient maturity of under- 
stamliiig to compieluMul the n iture of the av t 
1919 Kom 107 alo) [AIK V 6] r 43 Kom 481 
(DK). 

(21 Hnuhi minor muler the Court of W’ards. 
ifoverlS ind lielow 21. can validly adopt 
without its consent. Questions of marriage, 
adoption, etc., are left untoncluHl bv Imliari 
Majority Act, S. 2. 1922 Mad I (2) [AIK V 91 
(DK). ^ 

[31 Sfxtion 2 does not mak(* persons who 
have att. lined tin* ag(* ol majority acconliiig to 
the IliiKlu Law. rn i/ors under this Act. It only 
enahles them to net in matters of adoption, 
amongst other such matters, notwithstamling 
tlieir not answering the description of a major 
under the Ai t hut it does not authorise them 
to perform all or any of the acts bearing on 
adoptions which can be done only by m.ijors 
under this Act. Thus they miiy validly make 
an adoption or confer autliority on tlieir wives 
to do so Imt they cannot give a valid consent 
as s.ipimlas to an adoption proposi-xl to be 
made by a widow . 1960 Andh Pra 578 (.584) 
[AIK V 47 C 187]. 

0. Religion or religious rites and usages 
—CL (b). — [1 ] Age of majority fixed liy the 
Act d(K^s not applv to olfices vviiich involve 
performance of religious duties. 1916 Mad 116 
(122) [AIR V 3] (DK). 

7. Person attaining majority under prior 
law — Cl. (c). [1! A Muhammadan wlio had 

att.anc‘d the full age of 16 ytiars liefore Uii^ 
Indian Maiorily Ai t came into force and had 
reachwl the age of majority under the Maho- 
medan law was competent in of age to 

m.ike a contract. Hence a Mulianifriatian who 
executed a bond on 5-6-1875 and was sixteen 
years and nine months old, w'as liable under 
the bond and the Indian Majority Ac t hud no 
application to the case. E85) 7 All 763 (764) 
(OB). 

SECTION 3 - SYNOPSIS 

1. Scope. 

2. * ‘Appointed or declared.’’ 

3. Court of Justice. 

4. Aifumption of managemeot by Coturt of 

Ward;. 

5. Domicile in India. 
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other enactment, be deemed to have attained his majority when he shall have 
completed his age of twenty-one years and not l)efore. 

Subject as aforesaid, every other person domiciled in ^[India] shall l>e deemed 
to have attained his majority when he shall have completed his age of eighteen 
years and not before. 

[a] Siibihtuffd for “every minor of whose person or property a guardian has been or 
shall }>e appointed by any Court of Justice, and every rnin r undt r tlie jurisdiction of 
any Court of Wards“, Ijy Guardians and Wards Act, 1890 (Vdll of IBO^V), S. 52. [b] Ses 

now the Code of Civil rrocerhire, IfKiB (V of 1908), Sch. I, Order XXXII. jc] now 
th^- Siiceessfon Act, 1925 (XXXIX of 1025). Id] Sub»t*tuifd for '‘Part A States md Part C 
States”, by Part B States {l.aws) Act, 1951 {III of 1951), S. 5 and Sch., [1-4-1951]. 


Section 3 (contd ) 

1. Scope. — []] The intention of the 
I.^egislature to be gathen‘d from S. 3 of the 
Majority At t would appear to be to ext(‘nd 
the minority to 21 years whert' the minor’s 
person or properly was in the liaucis of the 
guardian at the age of 18. (’89) 13 Bom 285 
(289) (DB) + {M3) 35 All 150 (152) (DH) ♦ 
(’07) 29 All fi72 (673) (FB). (1891 All W N 
118 decided before tlie amendment no longer 
good law.) + (’03) 25 All 407 (416) : 30 Ind 
App 165 (PC). 

[2] When the defence of minority is raised, 
the onus is on tlie party setting uj) the will to 
show that the mnson who made the? will was 
of full age vvlien he made it. 1915 Mud 815 
(816) i AIB V 2] : 38 Mad 166 (OB). 

[31 For an offence under the Penal Code 
(S. 363, kidnapping from lawful guardian- 
ship) the minority of the person kidnapped is 
to no (letermined not by reference to the per- 
sonal law', but by S. 3 of this Act. 1915 Mad 
636 (636) [AIU V 2] ; 37 Mad 567 : 16 Cri L 
Jour 169. 

[4] Section 3 of the Indian Majority Act 
extending minority to 21 years in certain 
cjvenls cloes not in any way affect the cons- 
truction of S. 10 1 of the Indian Succession 
Act which invalidates any disposition hy 
whicli the vesting may be delayed Ix'yond the 
lifetime of a txfrson living at the testator’s 
death. 1921 Mad 258 (261) [A I B V 8] : 44 
Mad 446 (DB). 

[5] Though under the Hindu law the father 
i.s not entithxl to the custody of his son after the 
\yoy has attained 16 years of age, the passing 
of the Indian Majority Act of 1875 (S. 3) by 
continuing the minority of the boy till he 
attains the age of 18 extended the right of the 
father to the custody of the boy’.s person till 
such age of 18. lake the Hindu boy, a Muslim 
boy also is bound to remain in his guardian’s 
custody till 18 notw'ith.standing his emancipa- 
tion at 15 under his personal law. 1917 Mad 
612 (615) [AIK V 4] : 39 Mad 608 (DB), 

[6] The non-attainment of majority accord- 
ing to this set'tion does not affect the right of 
a Muslim girl who is a major under her per- 
sonal law to sue without a next friencl for 
the dissolutiorv of her marriage. That right is 
saved to her hy S. 2 of this Act. »1952Cal 381 
(382) [AlH V 39} ♦ 1948 Cal 66 (68) [A I R V 
35 C 30] : ILH (1946) 2 Cal 349. 

[7] Section 3 is not violative of Art. 14 of 
the Constitution, The discrimination it has 
made between one class of minor and another 
for the purpose of prescribing diflFerent ages of 
majority is not pr^ma facU unreasonable. 
1951 Pat 570 (575) [AIR V 38 C 161] : 30 Pat 


735 (DB). (Hence the onus will lie on the 
party who challenges tiie validity ol: the sec- 
tion to .show that the classification is arbi- 
trary and unreasonable.) 

2. “Appointed or declared.” — [1] The 

word “appointed” in S. 3 rm'ans finally and 
validly apixiinted. It an order of aiipnintment 
is set asiu(‘ either in review or in appeal, it is 
not an order whicli could liave the ejt\*ct of 
prolonging tlx* [>*]iod of minority under S. 3. 
Similarly, a portion of a conditional order 
cannot operate? to prolong the perioil if the 
condition is not fulfilled with the result that 
the order dcK's not come into operation at all. 
1945 Horn 243(248) iAlH V 32| ; I b H (1945) 
Bom 449 (DH) 4^ 1933 Lah 690 l6^)l) I A 1 R V 
20] * (’12) 15 Oudh Cas 153 (156). 

[2] Where a ix*r.son is appoiiitc*d as guar- 
dian on condition of his furnishing security 
and fails to furnish the security rixiuirtxl, 
minor becomes major wdien lie completes his 
18th year. Such a conditional onler of ap- 
pointment is invalid under tlie Act. 1927 Mad 
36 (36) [AIR V 14] ; 49 Mad 809 (FB). 

[3] Grant of letters of administration under 
S. 33 of Act 5 [VJ of 1881 does not amount to 
appointment of guardian of propertv of 
minor. (’13) 24 Mad L Jour 450 (453) (DB). 

[4l The ordt‘r appointing a guardian takes 
effect neither from the date on which applica- 
tion is made nor from the date of pacing the 
order but from the date on which a certificate 
of guardianship is actually issued. Hence 
where a minor attained 18 years between the 
date of application and the issue of a certifi- 
cate and signed promissory note, he is liable 
under the note anti cannot invoke S. 3. (’83) 9 
Cal 901 (904) (DB). 

[5] Minor need not liave separate property 
beioie guardian can be appointed. (’03) 25 
All 407 (416) ! 30 Ind App 165 (PC) * 1929 
Bom 475 (477) [AIR V 16] : 54 Bom 75. 

[6] Where guardian has been appointed or 
declared under the Guardians and Wards Act, 
the minority of the w ard does not cease till 
he attains the age of 21 years and it is im- 
material wdiether the guardian dies, or is re- 
moved, or otherwise ceases to act before the 
ward attains 21. (TO) 6 Ind Cas 6 (6) (DB) 
(Cal) (’07) 29 All 672 (674) (FB). (Discharge 
of giiardian.)4»1958 Andh Pra 786 (768) [A I R 
V 45 C 2231 : 1 L R (1957) Andh Pra 544. 
(Discharge of guardian.) + 1948 All 296 (296) 
lA I R V 35 C 117] : I L R (1948) All 283. 
(Death of guardian.) * (’09) 30 Cal 768 (774) 
(DB). (Death of guardian.) + 1931 Lah 394 
(895) [A I R V 18] (DB). (Necessity for guar-^ 
dian ceasing.) 1924 Lah 157 (158) [A I R 
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Age of majority how computed. 

In computing the age of any person, the day on which he was iwrn is to be 
included as a whole ciay, and he shall lie deeinetl to have attaiiuHl majority, if 
he falls within the first txiragraph of section 3, at the Ix ginning of the twenty, 
first anniversary of that day. and if he falls within tlie second paragrapli of 
section 3, at tlie beginning of the eigliteenth anniversary of that day. 

lUustralions 

(aj Z is born on the first cKiv of Jaiuiary lSr>0^ aiul h;»s t Iiuli.in domi- 

c ib ], A ynardi.in of liis TX*rson is l>y a t'oiirt ofc Justic e. Z attauis majority at the 

first mornrnt ot iho first day of January 1H71. 

{(*) /7*is born in on tlu* twenty-nintfi day of l‘7‘bni:uv and has 

Indian doinicih' . A guardian of his projvrtv is appoinlod by a (a>iirt <d Juslita'. Z attains 


niajority at llic first inonuait ol tfu' twenty 

Section 3 — Note 2 {'nntd ) 

V 11 ; + V)2i\ Mad Hra [AIR V T; (DR) ^ 

1920 Na-! 2J5 (ddd) iAlRVT]. tRohMse of 
minor iri)in v^n anhanship does not tn fiini 
maior so as to aiiort limitaticm ) + 1921 Rat 
IHH \ldS) lAIR V’ 8; : b Vat 1. Jour 27d (DiO. 
tC' mto llation of ^paudiausiup ta rtiiic .ito.) *1* 

1921 l^lt 89 (7n i AiK V 8; ; 3 Vat L Jour dtX) 
(IMO, dhscliarvto ol {guardian htdore minor 
»sbS.) 

>7] Order appointing K'lardiaa is no (O'i- 
drnro of minor’s aipv 1921 Vat fiO (72) [.\ I U 
WS i : 5 Vat L Jonr 480 (DR). 

■8] H dioti leaving t'ert.iin propeities in 
Lyalpur distru t. I'he elder of the two sons P 
executed se\(‘ral nnutgages on the properties 
in favour of strange rs. 'J’he younger son /f 
died I eaving a minor son N. 8 sure \ for a de- 
claratitm that tie* s de by /' was void tor 
want ot consideration and legal netessity : 
Held that sme(? H was only 18 or 19 at tho 
time of hisde.itli and a guardian was appoint- 
e<i by tht‘(’onrt, he eontiinusl to be a minor 
and any assent by him to the sale \n as value- 
le.ss and in any cast* would not hi; binding on 
his son. 19U Lah 094 (295) V 18; (DR). 

[9] If the appointment of a guardian is not 
lawful being opposed to llie provisions of the 
Act, tlie age of minorilv is not extended to 21 
years. (’:xS) 22 Siml L U 215 (219) (DR). 

[10] rhe disal)ility of minority only conti- 
nut'S so long as the Caiurt ot W’ards retains 
charge of a minor’s property and no longer, 
(’90) 17 Cal 944 (949) (DH). 

[Ill Where minor was adopted after 18 but 
Ixdore 21 years ol Ins age aiuf a guardian had 
been api>ointed befon‘ liis 18th age : JleLd Jiis 
minority continued till 21 and tliat he cannot 
l>e minor with resp<*ct to the property of his 
natural father amf major witii respect to the 
property inherited by liim from his adoptive 
father. 1924 All 892 (894) [AlH V 11] : 46 All 
744 (DB). 

3. Court of Justice. — [I] Words **Coiirt 
of Justice” in the Act mean Court of Justice 
which has jurisdiction to do an act. 1914 Nag 
82 (84) [AIR V IJ : 10 Nag L R 161. 

[2] The Collector is not a Court of Justice 
within the meaning of S. 3. (’90) 17 Cal 944 
(949) (DB). 

[3] The Act draws a distinction between 
guardians appointed by a Court of Ju.stice and 
other guardians. A guardian appointed by a 


.(aglith liav of l*\'bniary IST.'b 

will an<l to whom pif>b;it(' has liccn granted is 
not a guardian ajipointed liy a C'.onrt ol jus- 
til e. The prnleite e'-tablisltes onlv {lie antho- 
ritv o( liis iipi'ointrnent. (’78) 2 Cal I, U 577 
(57s. 579) (DRh 

4. .Assumption of management hy Court 
ot Wards, i I i I he e\})ri‘ssion ‘ niinor undiu' 
tlu* jurisdiction ol tl»e ('ourt ot W arvU'” means 
a person ol whose estate the (auirl oi Wards 
lias actual Iv assunuHi m luagt-ment under the 
oTviers ol the (unaunment and not a per.son of 
wdiose estate th(‘ Court ot W.irds might, with 
th(‘ saiudion of the Cmernmeat (ak(' charge. 
(’81) 2 Mad 11 (19 (DH). 

5. Domicile in Indin. — [1 1 ItWiis held tliat 
the w'ords “(‘very other piT.son domiciled in 
Rritish ludi.i” read \sith tlu* prearnlile exeluilft 
Eurooeiu Rritish sul)j(*rts nf»t douiicih‘d in 
Rritisli India and having onlv a temporary 
rcMdence. (’85) 7 All 499 (498) (FR). 

[2] A p('rsou may have dedings in India 
or may ('ven r(‘side there but still if he is 
not domieilwl in India S. 2 will not ap- 
ply to him. In the case of such a person the 
age ot majority must be determined in accord- 
ance with the law ol his own domicile, 1946 
Bom 452 (453) [AIR V ;23 C 92] ; ILK (1046) 
Bom 469. 

[See however (’94) 21 Cal 911 (913). {!Uld 
an alien although he was a major according 
to the law of his own country could not bo 
granted letters of administration under the 
Vrobale and Administration Act of 1881 if he 
was not a major according to the Indian Majo- 
rity Act.)i 

[3) VVfiere an Indian State had adopt(xl the 
provisions of this Act as its law it was held 
that a subject of tliat Statt^ wliose estate had 
l>e<m taken over by the Court ot Wards at- 
tained his majority only when he reached tlu? 
age of 21. 1046 Bom 452 (454) [AIK V 33 
C 92] : ILR (1946) Bom 409. 


Section 4 — Note 1 

[1] The ag(? of a person rcderr<*<l to in S. 3 i» 
to be counted from the date of his birth and 
cannot be counted from the date of his con- 
ception. 1948 Bom 150 (152) [AIR V 35 C 401: 
ILR (1947) Bom 750 (DB) ♦ 1954 Vcpm » 
(55) [AIR V 41 C 28]. 
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(c) Z is bom on the first day of January 1850. He ac^ires a domicile in *[liidU]. Na 
guardian is appointed of his person or property by any Court of Justice* nor is he under 
the jurisdiction of any Court of Wards. Z attains majority at the first moment of the first 
day of January 1868. 

fa] SuUUtiUea for “a Part A State or a Part C State** by Part B States (Laws) Act, 1951 
(III of 1951), S. 3 and Sch., [1-4-1951]. [b] Sub^lUuUd for “a domicile in a Part A State 
or a Part C State’*, %0id. 


[TJiEl MALABAR WAR-KNIVES ACT, 1854 
(ACT XXIV of 1854) 

[The Act printed here is as on 15-8-19(>().] 

Sections CONTENTS 

1. Use of war-knives prohibited, ^ ^ ^ . 

- . 3. Power to search for war-knives. 

2, Fine for posse.ssing. purchasing. Penalty for resisting search. 

etc., war-knives. 

ACT HOW AFFECTED BV SUBSEQUENT LEGISLATION 

—Amcricled by Act XI of 1901. — Adapted in Kerala by Ker A.L.O.. 1950. 

—Adapted by A.L.O,, 1950. — llepcaled in part by Act XIV of 1870. 


[THE] MALABAR WAR-KNIVES ACT, 1834* 

(ACT XXIV OF 1B51) 

[28lh October, 1854 J 

An Act to prohibit the possession of certain offensive weapons in Malabar* 

Preamble. 

Whereas it is expedient to prohibit the nossession of certain offensive 
weapons in the District of Malabar, in the Pre.siuency of Fort St. George; It is 
enacted as follows : — 

[a] Short title was given by the Amending Act, 1901 (XI of 1901). 


STATE AMENDMENT 

KERALA 

III Preamble, omit the words “in the Presidency of Fort St. George**. 

—Kerala A, L. O., 1956. 

Im Use of war-knives prohibited. 

The use of the ay udha katti or war -knife, or of any similar offensive weapon, 
is hereby prohiliited throughout the District of Malabar 

la] Certain words providing for the surrender of weapons by a certain date were omitted 
by Repealing Act, 1870 (XIV of 1870). 


STATE AMENDMENT 


KERALA 

For “the District of Malabar”, substitute “the District of Malabar excluding tlie Kasaragod 


Taluk”. —Kerala A.L.O., 1956. 

NoUf, — Posvsession, manufacture, sale and purchase of the prohifuted weapon is made 
puni.shable under the neokt section. 


2* Fine for possessing, purchasing, etc., war-knives. 

Any person who shall be found in possession of any ayudha katti or 
war-knife or of a similar offensive weapon, or who shall purchase, or sell, or 
manufacture, or cause to be manufactured, any ayudha katti or war-knife or 
similar weapon, shall l>e liable, on conviction l)efore a Magistrate, to a fine not 
exceeding fifty rupees, or to imprisonment, with or without hard labour, for a 
period not exceeding six months, or to both; and the said war-knife or weapon 
shall be confiscated. 

[a] The words “After such date” were omitted by Repealing Act. 1870 (XIV of 1870). 

3» Power to search for war-knives. 

It shall be lawful for the Ma^strate of Malabar to cause search to be made 
by his Police-oflBcers, acting under his warrant, in any house or other place in 
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\vhich any avuclha katti or war-knife, or any similar offensive weapon, may 
iJiipposed to contrary to this Act ; and any such ayudha katti or war- knife 
which shall l>e found may he seized and confiscated. 

It shall also l>e competent to the Magistrate, at his discretion, to delegate to 
any of his *[* *] Assistants the i^ovvers conferrtxl by tins section. 

Penalty for resisting search. 

Any person who shall resist or oppose sncli search or seizure, or forcibly 
vvitlistand any Police-officer charged with such warrant, shall l>e liable to the 
same penalties as if such person had opposcxl or resisted the execution of a 
warrant for the searcli after stolen goods. 

■aj The word “Eviiopcan” was emUUd hy the A.L.O.. 1950, 


[THE] MALICIOUS DAMAGE ACT, 1861 
(24 and 25 Viet. c. 97^ 

[6th August 1861 ] 

An Act to consolidate and amend the Statute Law of Englami and Ireland relating 
to Malicious Injuries to Property. 

a] Sections ‘12, 43 and 56 an' the only existing provisions applicahlc to India, and they 
.ilone are reproduced in this volume. 

Tliis Act has i>cs*n rc'pealed in part l^y 55 6c 56 Vicl., r. 19, 56 6c 57 \dc't.. c. 54 and 
U 6c 12 Leo. \ l, c. 58. 

Note. — T he Law Commission of India in its Fifth Report (Britisli Statutes 
applicable to India). 1957, page j(>, observes : “Tlii.s statute, in so far 
as it applies to India, penalises the act of maliciously .setting fire to, 
or c asting au'ay or otherwise destroying a ship or vessel. 

‘Such a provision is necessary for India and, in fact, (this Acti forms the 
sn!)ject -matter of illustrations (e) and (f) of section 425 of the I. P. C, 
There is no reason why a section should not Ik* inserted in the 1. P. C. 
einlKKlying [this Act*, so tliat tlu* Faiglish statute may be dispensed 
wilh".^ 

42m Setting fire to or casting away or destroying a ship. 

Whosoevc'r shall unlawfully and maliciously set (ire to. cast away, or in any- 
a ise destroy any ship or \ essel. whether tlu* same be complete or in an unfini- 
shed state, shall be guilty of felony, and being con\ ieted liicreof shall be liable, 
at the disc retion of tlie Court, to be kept in pejial servitude for lif(^ ^ *] 

or to he imprisoned * *]. 

li CatCmh words wert' rcpe.ih'd l>y (1892) 55 6c 56 \'if I, (' 19 uhI (1893) 56 6c 57 V5ct., 
< . 54. 1 j riic words “ iiid, if i ni.dr nuder the ijic ni '^ixlrcji years with or without 
wliippuis^’’ were repealed hy (1948^ J 1 6c 12 ((co. 3 1, c. 58, .S. 83 6c Sch. X, Part I (thi-s 
repeal extends to England only). 

43. Setting fire to or casting away etc. a ship, to prejudice the owner or 
underwriters. 

Whosoever sliail unlawfully and malic iotisly set fire to, or cast away, or in 
anywise destroy any sliip or vessel, with intent thercity to prejudice any owner 
or part owner of such ship or vessel, or of any goods on board the* same, or any 
person that lias underwritten or slndl underwrite any policy of insurance ujx)n 
such ship or vessel, or on the freight thereof, or upon any Mod.s on Ixiard the 
same, shall be guilty of felony, and lieing convicted thereof slnill liable, at 
the discretion of the Court, to lx? kept in penal servitude for life or 

to be imprisoned *[* 

[a] See foot-note ‘a’ tinder S. 42. T] See footnote ‘h* under S. 42. 


[Vol. 10.] 2 A.M. 6. 
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56* Principals in the second degree and accessories. 

In the case of every felony punishable under this Act, every principal in the 
second degree, and every accessory before the fact, shall be punishable in same 
manner as the principal in the first degree is by this Act punishable, and every 
accessory after the fact to any felony punishable under this Act shall on con- 
viction he liable, at the discretion of the Court, to l:e imprisoned for any term 
not exceeding two years, with or without hard labour, * *] 

Abettors in misdemeanors. 

and every person who shall aid, al^et, counsel, or procure the commission of 
any misdemeanor punishable under this Act shall lx? liable to be proceeded 
against, indicted, and punished as a principal offender. 

[a] The words “and with or without solitary confinement*’ were repealed by (1893) 50 
57 Viet., c. 54. 


(THE) MANOEUVRES, FIELD FIRING AND ARTILLERY 
PRACTICE ACT, 1938 
(Act V of 1938) 

[The Act printed here is as on 15-8-1960.] 
CONTENTS 


Bkctions 

‘l. Short title and extent. 

CHAPTER I. 
MANOEUVRES. 

2. Power of State Government to 

authorise manoeuvres. 

3. Powers exercisable for purposes of 

manoeuvres. 

4. Duty of Officer Commanding to 

repair damage. 

5. Right to compensation for damage 

caused by manoeuvres. 

6. Method of assessing compensation. 

7. Offences, 


CHAPTER II. 

Field Fiiung and artillery 
PRACTICE 

8. Definitions. 

9. Power of State Government to 

authorise field firing and artil- 
lery practice. 

10. Powers exercisalde for purposes of 

field firing and artillery prac- 
tice. 

11. Compensation. 

12. Offences. 

CHAPTER III. 

General. 

13. Power to make rules. 


STATEMENT OF OBJECTS AND REASONS 


*'To maintain the etticieucy of the Army it 
is necessary in India, as in every other coun- 
try, to hold inaucK'uvres and to practice firing 
in open country from time to time. MaruKni- 
vres take place over large areas and should 
preferably l>e held in different localities every 
year. Firing practice is of two kinds, either 
with artillery or with rifles or machine-guns. 
The latter may l>e sulvdivided again into 
firing at targets on a rifle range and field 
firing, or practice in the opim country under 
conditions similar to those of war. Manoeu- 
vres, artillej9y practice and field firing, :all 
involve some invasion of private rights and a 
certain amount of damage to private property, 
because sufficient waste laud for these pur- 
poses does not exist within reach of canton- 
ments, It follows also that, in the interests of 
therr safety, it may be necessary to exclude 
tlie owners of the land from it for short 
periods during such operations. 


At prt^sent with the co-operation of the civil 
authorities, the local military authorities come 
to an agrc’cment with tlie owners of the land, 
and pay tliem compensation for any damage 
or inconvenience causcnl. In England, and lu 
most other countries, the military authorities 
have statutory powers to enable them to carry 
out the essential operations referred to above; 
and a regular procedure is prescribed by law 
for the assessment and payment of compensa- 
tion for damage and inconvenience. 

The Indian practice is not altogether satis- 
factor>^ from the point of view either of the 
public or of the Anny, and it is felt that the 
time has come to regularize it by putting it on 
a legal basis. The object of the Bill is to 
secure this legal authority; and its provisions 
follow closely those of the Military Manoeu- 
vres Act and the Military Lands Act iu 
England.’* — Gaz. of Ind., 1936, Part V, 
page 326. 
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ACT HOW AFFECTED BY SUBSEQUENT LEGISLATION 
— Antended by Act ill of 1951. 

— Extended by Acts LIX of 19-19; XXX of 1950. 

[THE] MANOEUVRES, FIELD FIRING AND ARTILLERY 
PRACTICE ACT, 1938, 

(ACT V OF 193S.)'" 

[I 2 tk March, 1936.] 

An Act to provide facUities for military manoeuvres and for field firi^xg and 
artillery practice. 

Whereas it is e\i>edient to provide facilities for military manoeuvres and 
for field firing and artillery practice; It is hereby enacted as follows : - 

fa] Tor StatenuMit of Objwts and Reasons, ste Ciaz. of Ind., 19:>6. Pt. V\ p. 126; tt>r 
Report of the Select Cornuiittee, s€e Gaz., of Ind., 19 >7, Pt. p. 272. 

It has been applicn.! to the District of An^nl and the Distrlct.s of Koruput, the 
Khondinals and the Gaujam Agency tracts, aw Orissa Cia/.., 1948, Pt. Ill, pages 8;> and 
419 rcsix^'tively. 

This Act lias bcvn extended to the new Provinces .iiul mergt.Hl States hy the Mergv'd 
States iLaws) .Act, 1949 tl.lX of 1949K S. > 1-1-19591 and to the States of Manipnrj 
Tripura and Vindhva 1‘radesh hy the Union Territories (Laws) Act, 1950, (XX.\ of 
1950\ S. ;a 116-4-1950,! 

I’he .\ct is extended to the State of Janunn and Kashmir subject to tlie provisions 
contained in the l\*rt R States iLaws) Act, 1951 (III of lOoil'-Sw J. h K. Gaz., 
27-124951, Pt. HI, page 459. 

1 . Short title and extent. 

(1) This Act inav ho called THE MANOEUVRES. FIELD FIRING AND 
ARTILLERY PRACTICE ACT, 1938, 

(a) It estends to tlie wliole of India •[* • • •]. 

i a, riie words “except Part R States’’ were omitted \^v Part R States (l.au.s) Act, 1051 
via ul 1951', S. 3 and Sc ii. ; 144951, j 

CHAPTER I 
Manoeuvres 

2* Power of State Government to authorise manoeuvres. 

fijTlie ^[State GovernmeutJ may, l)y notification in the local ^ jOfficial 
Gazette], authorise the execution of military manotnivres ov('r any area specified 
in the notiiication during a .specified period not e.vceeding three niontli.s : 

Provided that the same area or any part thereof shall not ordinarily be so 
specified more than once in any jx^riod of three year.s. 

GV The ^ [.State Government j shall publi.sh notice of its intention to issue a 
notification under sub-section (1) as early as possible in advance of the issue 
of the notification, and no such notification shall be issued until the expiry of 
three months from the date of the first publication of such notice in the local 
^[Official Gazette] - 

(3) The notice required by sub-section (2) sliall lie given by publication in 
the local ^[Official Gazette] and shall also lx given throughout the area whicli 
it is pressed to specify in the notification by publication in the manner 
prescribed by rules made under section 13, and shall be repeated by like 
publication one month and one week as nearly as may be before the commence- 
ment of the manoeuvres. 

3m Powers exercisable lor purposes of manoeuvres. 

fij Where a notification under sub- section of section 2 has issued, 
such persons as are included in the military forces engaged in the manoeuvres 
may, within the specified limits and during the specified periods, — 
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(a) pass over, or encamp, construct military works of a temporary character, 
or execute military manoeuvres on, the area specified in the notification, 
and 

(h) supply themselves with water from any source of water in such area : 

Provided that nothing herein contained shall authorise the taking of 
water from any source ot supply, whether belonging to a private owner 
or a public authority, of an amount in excess of trie reasonable require- 
ments of the military forces or of such amount as to curtail the supply 
ordinarily required by those entitled to the use of such water supply. 

(q) The provisions of sub-section (1) shall not authorise entry on or inter- 
ference with any well or tank held sacred by any religious community or any 
place of worship or ground attached thereto except for the legitimate purpose 
of offering prayers or any place or building reserved or used for the disposal 
of the dead, or any dwelling house or premises attached thereto or any 
educational institution, factory, workshop or store or any premises used for 
the carrying on of any trade, business or manufacture or any garden or 
pleasure ground, or any ancient monument as defined in section 2 of the 
Ancient Monuments Preservation Act, 1904. 

Atm Duty of Officer Commanding to repair damage. 

The Officer in Command of the military forces engaged in the manoeuvres 
shall cause all lands used under the powers conferred by this Chapter to be 
restored, as soon and as far as practicable, to their previous condition. 

6« Right to compensation for damage caused by manoeuvres. 

Where a notification issued under section 2 authorises the execution of 
military manoeuvres compensation shall be payable from the Defence Esti- 
mates for any damage to person or property or interference with rights 
or privileges arising from such manoeuvres including expenses reasonably 
incurred in protecting persori, property, rights and privileges. 

©• Method of assessing compensation. 

{!) The collector of the tlistrict in which any area utilised for the purpose 
of manoeuvres is situated shall depute one or more Revenue Officers to accom- 
pany the forces engaged in the manoeuvres for the purpose of determining the 
amount of any compensation payaVde under section 5. 

(2) The Revenue Officer shall consider all claims for compensation under 
section 5 and determin(\ on local investigation and where possible after hear- 
ing the claimant, the amount of compensation, if any, which shall l>e awarded 
in each case; and shall disburse on the spot to the claimant the compensation 
so determined as jiayable. 

(S) Any claimant, dissatisfied with a refusal of the Revenue Officer to award 
him compensation or with the amount of compensation awarded to him by the 
Revenue Officer, inav, at an\- time within fifteen days from the communication 
to liim of the decision of the Revenue Officer, give notice to the Revenue 
Officer of iiis intention to appeal against the decision. 

(4) Where any snch notice has l>een given, the Collector of the district shall 
constitute a commission consisting of himself as chairman, a person nominated 
by tlie Officer Commanding tlie forces engaged in the manoeuvres and two 
l>ersons nominated by the District Board, and the commission shall decide all 
appeals of which notice has been given. 

(5) The commission may exercise its powers notwithstanding the absence of 
any mcmlier of the commission, and the chairman of the commission shall have 
a casting vote in the case of an equal division of opinion. 

(e) The decision of the commission shall be final and no suit shall lie in any 
Civil Court in respect of any matter decided by the commission. 
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(?) No fee shall be charged in connection with any claim, notice, appeal, 
application or document filed before the Revenue Officer, Collector or the com* 
mission under this section. 


OBJECTS AND REASONS 


“We have re-drafted the provisions dealing 
with assessment of compensation. We have 
provided that a Reveime Officer shall in all 
cases accompany the forces in order to deter- 
mine on the spot and where possible in the 
presence of the claimant the amount of com- 
pensation payable and to pay it forthwith. 


We have also providerl for api>eals from 
awards so inade to a commission of which the 
ColUxtor of the Oistrict sliidl Ih! chairman, 
and which shall contain in the persons of two 
ineinl>ers of the District board representatives 
of the local inhahil.nils who may Ik' exix‘ctcd 
to be familiar with liH al t oiulitions.“ 

— vS. c. i;. 


7* Offences. 

If, within the arew and during the period specified in a notification uiKlcr 
sub-section (1) of section 2, any |>erson — 

(a) wilfully obstructs or interferes with the execution of the manoeuvres, or 

(b) without due authority enters or remains in any camp, or 

(c) without due authority interferes with any flag or mark or any apparatus 

used for the purposes of the manoeuvres, 
he shall be punishable with fine which may extend to ton rupees. 

Note. — P unishment for obstructing or interfering with the carrying out of 
field firing or artillery practice is prescrilK^d by .S. 12. 


CHAPTER II 

FIELD ITlUNa AND ARTILLERY PRACTICE 

8# Definitions. 

In this Chapter 

(a) “field firing'' includes air armament practice; 

(b) “notified area" means an area defined in a notification issued under sub- 

section (1) of section 9. 

O. Power of State Government to authorise field firing and artillery practice. 

(1) Thc ^[Statc C'.ovcrnmcnt] may. by notification in the local ^(Official 
Gazette], define any area as an area within which for a siyecified term of years 
the carrying out periodically of field firing and artillery practice may be 
authorised. 

(2) The ^[State Government] may, by notification in the local "'lOflicial 
Gazette], authorise the carrying out of field firing and artillery practice 
throuchont a notified area or any specified part thereof during any period or 
perious specified in the notification. 

Before any notification under sub-section (2) is issued, the '^[Statc 
Government] shall publish notice of its intention to issue such notification as 
early as possible in advance of the i.ssue of the notification, and no such 
notification shall l>e issued until the expiry of two month.s from the date of tlic 
first publication of the notice in the local ^[Official Gazette]. 

(4) The notice reejuired by sub-section (S) shall be given by publication in 
the local ^[Official Gazette] and shall also Ixj given throughout the notified area 
by publication in some newspaper circulating in and in the language commonly 
unaerstood in that area and oy beat of drum and by affixation in all prominent 
places of copies of the said notice in the language of the locality and in such 
other manner as may be prescribed by rules made under section 13 and shall be 
repeated by like publication one week as nearly as may l>e l^fore the 
commencement of the period or of each period specified in the notification : 

Provided that the fact of the said beat of drum and affixation shall l>e 
verified in writing by one headman and two other literate inhabitants of the 
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locality and provided further that such notice by the beat of drum shall be 
given seven and two days as nearly as may be before the commencement of 
such field firittg and artillery practice. 

lO. Powers exercisable for purposes of field firing and artillery practice. 

(1) Where a notification under sub-section (2) of section 9 has been issued, 
such jxjrsons as are included in the forces engaged in field firing or artillery 
practice may, within the notified area or specified part thereof during the 
specified period or periods, — 

fa) carry out field firing and artillery practice with lethal missiles, and 

(h) exercise, subject to the provisions of sections 3 and 4, any of the rights 
conferred by section 3 on forces engaged in military manoeuvres : 

Provided tliat tlie provisions of sub-section of section 3 shall not debar 
entry into, or interference with, any place specified in that sub-section, if it is 
situated in an area declared to be a danger zone under snb-section ( 2 ) of this 
section, to the extent that may be necessary to ensure the exclusion from it of 
persons and domestic animals : 

Provided further that in the case of a dwelling house occupied by women 
adeM]uate warning shall be given througli a local inhabitant and entry shall l>e 
ellected after such warning in the presence of two respectable inhabitants of 
the locality. 

(2) The Officer Commanding the forces engaged in any such practice niay, 
within the notified area or specified part tllereo^, declare any area to be a dangcT 
zone, and thereupon the Collector shall, on application made to him by tlie 
Oflic‘er Commanding the forces engaged in the practice, prohibit the entry into 
and secure the removal from such danger zone of all persons and domestic 
animals during the times when the discharge of lethal missiles is taking place 
or there is danger to life or health. 

11« Compensation. 

The provisions of sections 5 and 6 shall apply in the case of field firing and 
artillery practice as they apply in the case of military manoeuvres : 

Provided that the compensation payable under this section shall include 
compensation for exclusion or removal from any place declared to l)e a danger 
zone of i>ersons or domestic animals, such compensation to he disbursed at not 
less than the minimum rates prescribed bv rules made under section 13 before 
the exclusion or removal is enforced, ana shall also include compensation for 
any loss of employment or deterioration of crops resulting from any such 
exclusion or removal. 

12* Offences. 

If, during any period specified in a notification issued under sub-section ( 2 ) 
of section 9, any person within a notified area — 

(a) wilfully obstructs or interferes with the carrying out of field firing or 
artillery practice, or 

(b) without due authority enters or remains in any camp, or 

(c) without due authority enters or remains in any area declared to l>e a 
danger zone at a time when entry thereto is prohibited, or 

(d) without due authority interferes with any flag or mark or target or any 
apparatus used for the purposes of the practice, 

he shall he punishable with fine which may extend to ten rupees. 
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CHAPTER III 
GENERAL 

1 3^ Power to make rules. 

The ‘^[State Government] may, by notification in tl»e local ^[Official Gazette], 
make rules — 

(a) prescribing the manner in which the notices renuirtxl by sub«se<"tion 

of section 2 and sub-section (3) of section 9 shall be publishetl in the 
areas concerned ; 

(b) regulating the use under this Act of land for manoeuvres or field firing 
and artillery practice in such manner as to secure the public against 
danger and to enable the manoeuvre, or practice, to l)e carried out 
without interference and with the minimum inconvenience to the in- 
habitants of the areas affecte<l ; 

>(c) regulating the proceilure of the Ueventie Olficers and commissions refer- 
red to in section 6 in such manner as to secure due niiblicity regarding 
the method of making claims for com|>eMsation ana preferring ap|>eals 
from original awards of compensation, the exjxxlitious settlement of 
claims and of appeals and the payment of compensation so far as possible 
direct to the claimants ; and 

{d) defining the principles to t)e followed by the Revenue Officers and com- 
missions referred to in section (> in assessing the amount of comixjnsation 
to l)e awarded. 


[THE] MARKING OF HEAVY PACKAGES ACT, 1951 
(ACT XXXIX of 1951) 

[Th(‘ Act printed licrci is as on 15-S-196().] 
c: O N T ENTS 

Skctions 3, Oldigation to mark weight on 

1. Short title, extent and commence- lieavy packages. 

menl. 4. Penalty, 

2. Definitions. 5. Power to make rules. 


STATEMENT OF OBJECTS AND REASONS 


“ rfie Convention concerning the Marking 
of tlie Weight on Heavy Packages transportiNl 
liy vessels adopted hy the International Labour 
<^>nference in 1929 has l)een ratified by India. 
The Convention re(|uires that any package 
( r <)l)|ect of one thousand kilogrammes 
IGiK^ metric toni or more gross weight 
/;onsigij(*d witiiin the territory of any MemiTcr 
country for transport hy sea or inland water- 


way should have its gross weight plainly and 
durably marked upon it on the outside Indore 
it is loadcKl on a ship or vessel. This will pre- 
vent heavy umnarktd packages from lK*irig 
lifted hy m(H'lianical means winch arc tntrn- 
dt*<l for smaller loiids, 1’he purpose of the Bill 
is to give effect to the Convention in India.’* 

— Caz. Ind., 1950, Ft. 11 -sec. 2, page 254. 


[THE] MARKING OF HEAVY PAC'KAGES ACT. 1951 
(ACT XXXIX OF 1951)^ 


f25th June, 195L] 


An Act to give effect to the International Convention drawn up in Geneva on the 
30th day of May, 1929, for the marking of weight on heavy packagen iran^por* 
ted by eea or inland water-waya^ 

Be it enacted by Parliament as follows: — 

[a] For Statement of Objects and Reasons, Bee Gaz. of Ind., 1950, Ft. Il-sec. 2, page 234. 


J,* Short titlCf extent and commencement. 

(1) This Act may be called THE MARKING OF HEAVY PACKAGES ACT, 19SL 

(2) It extends to the whole of India. 
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(3) It shall come into force on such Mate as the Central Government may, 
by notification in the Official Gazette, appoint. 

[a] The Act came into force on l-H-1951, Be4 S. R. O., 1461 D/- 15-9-1951 publislied iu 
Gaz. of Ind., 1951, Pt. Il-Scc. S, p. 1608. 

2* Definitions. 

In this Act unless the context otherwise requires, — 

(a) ''heavy package*' means a package or other object weighing not less than 

one metric ton, which is equal to one thousand kilogrammes*^ or 2204’C 
standard pounds or 26*8 standard maunds; 

(b) "inland water-way’* means any canal, river, lake or other navigable 
water in India. 

[a] According to section 3 (1 ) of tlic Standards* of VV'ci^lit Act, 1939 (IX of 1939) a 
standard ton was ccjual to wci^lit of 2,240 standard pf)iind.s. I'liis Act is now rejXMlcd hy 
the Standards oi \\A*iglits ami Measures Act. 1950 U^XXXiX of 1956). According to 
S. 16 (1) read with Sch. I of tins Act one standard ton is ccjual to 1016 05 kilograms. 

3« Obligation to mark weight on heavy packages. 

Every person consigning a heavy nackage for transport l>y sea or inland 
water-way from any place in India shall have marked thereon plainly, din al)l> 
and conspicuously the gross weight of the packages: 

Provided that in cases or circumstances specified by rules made under tins 
Act where it is difficult to determine tlie correct weight, only the apino.xiinate 
weight may be so marked. 

Note* — Marking will prevent heavy nnmaikiHl packages from being })y iik‘< b inical 

means which are intended for smaller loads. This is the purpose and obj(H t ot the Act. 

Penalty. 

(1) If any person contravenes the provisions of section 3, lie shall be ininisb- 
able with fine which may extend to five hundred rupees. 

(2) If the person contravening the said provisions is a company or otlier l)ody 
corporate, every managing director, manager or secretary thereof shall, unless 
he proves that the contravention took place witliont liis know ledge or tliat he 
exercised all due diligence to pre\ ent such contniN enlinn, l>e deemed to be 
guilty of such contravention. 

8« Power to make rules. 

The Central Government may, by notification in the Official (Gazette, make 
rules^ — 

(a) specifying the conditions as to the manner of marking of all lieavy pack- 
ages, the manner of packing and the type of covering to l>e used; 

(b) Sf)ecifying the cases or circumstances iu wliich the approximate weight 
of heavy packages instead of their correct weight may lie marked. 

[a] For the Marking of Heavy Packages Rules, 1951, see S. R. 0.51670 dated 29-10-1951 
published in Caz. Ind., 1951, Extra., Pt. ll-sec\ 3, page 1255. 


[THE] MARRIAGES VALIDATION ACT, 1892 
(ACT II of 1892) 

[The Act printed here is as on 15-8-1960.] 
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ACT HOW AFFECTED BY SUBSEQUENT LEGISLATION 
—Adapted by A.L.O., 1950. 

— Repealed in part by Act X of 1914. 

[THE] MARRIAGES VALIDATION ACT, 1892 
(ACT II OF 1892)* 

[29th January, 1892.] 

An Act to validate certain marriages solsmnited under Pari VI 
of the Indian Christian Marriage Act^ 1872. 

Whereas provision is made in Part VT of the Indian Christian Marriajxe 
Act, 1872,^ for the solemnization of marriages between persons of whom IxHh 
are ^'[Indian Christians], but not of marriages l>etween persons of whom one 
only is **[an Indian Cliristian]; 

AND WHEREAS persons licensed under section 9 of the said Act have in 
diverse parts of *rindia], through ignorance of the law. permitted anarriages to 
be solemnized in their ['aresence under the said Part between persons of whom 
one is ‘^jan Indian Claristianl and the other is not "^[an Indian Claristian]; 

AND WHEREAS it is expedii'ut that such marriages, having been solemnized 
in good faith, should be validated ; 

It is hereby enacted as follows : — 

[a] Short title was ^iveii hy Siioi t I'ltles Act, 1807 (XIV ol 1807). 

For Statcincnl of (Ibict ls and UiMsons. nee (iaz. of Ind., I80l, Pt. V', p. 142; for 
Report of the Select CommiUcHS see tbui, 1892, Pi. V, p. 5. 

The Act has hiM.Mi ileclarecl to he in force in the Sonthal Parganas hy the South. il 
ParR.uias Settlement Regulation (HI of 1872). 

!hj Act XV of 1872. For tlie provisions of (his Act, see \’ol. 1 of thi.s Munn.d. (cj Substi^ 
iuUd fnv “Native fdiri.s'tians.” hy A.F.O.. 1950. [dj Subelituied {av “a Native Christian.’^ 
ib%d. ej tStibslitiUed lor “the Provincc.s,’' ttnd. 

Commencement. [Repealed by the Repealing and Amending Act, 1914 (X nf 
1914), S. 3 and Sch. ILj 

2* Definition. 

In this Act the expression ''*‘;lndian (diristian]'' has tlie same meaning as in 
the Indian Christian Marriage Act, 1872. 

[a] Substituted for “Native Christian,” hy A.L.O., 1950. 


3 « Validation of irregular marriages. 

All marriages wliich have already been .solemnized under Part VI of tl»e 
Indian Chri.stian Marriage Act, LS72, between (xtrsons of whom one only was 
*[an Indian Christian], shall be as good and valid in law as if such marriages 
had been solemnized Iretween persons of whom both were *»llndian Christians): 

Provided that nothing in this section shall apply to any marriage which has 
been judicially declared to be null and void, or to any case wlicre cither of 
the parties has, since the solemnization of such marriage and prior to the 
commencement of this Act, contracted a valid marriage. 

[a] for “a Native Christian,” by A.L.O., 1950. [])] Substituted for “Native 

Christians,” ibid. 

OBJECTS AND REASONS 


“This section as originally drafted proposed 
to validate all marriges of tnc kind referrerd to 
which may l>e solemnized within three months 
after tlie commencement of the Act. W'c have 
omitted this provision as we understand that 
the attention of all the Local Gov'ernments 
has already l>een drawn by the Government 
of India to the requirements of the law', and 
that all persons licensed under S, 9 of the 
Indian Chriirtian Marriage Act, 1872, must by 
this time have been informed how the law 
really stands. W^e think therefore that any 


further extension of this time is unnecessary^ 
and might lie mischievous. We have at the 
.same time inserted a pr<wisif>n tha? the vali- 
dation contemplaterl Ijy S. 3 shall not apply 
to (1) marrUges already Judicially difthired to 
be void, or to (2) cases in which, subsequent 
to the solemnisation of any such invalid mar- 
riage, and before the commencejnent of this 
Act, one of tlie parties has contracted tt valid 
marriage. The equity of these additional pro- 
visiorui U obvious.” 
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Validation of records of irregular marriages. 

Certificates of marriages which are declared by the last foregoing section to 
V)e good and valid in law, and register -books, and certified copies of true and 
duly authenticated extracts therefrom, deposited in compliance with the law 
for the time l>eing in force, in so far as the register -lx)oks and extracts relate 
to such marriages as aforesaid, shall l>e received as evidence of such marriages 
as if such marriages had been solemnized l>etween persons of whom both were 
'^[Indian Christians]. 

[a] 8tU)stiluUd for “Native Christians,” by A.L.O., 1950. 

NoU : — This is a necc^ssary corollary to tlie validation of marriages which were not valid 
under the Indian thristian Marriage Act, 1872, but which purported to l>e solem- 
nized under Part VI ot tliat Act. 

5* Application of Act to marriages under Act 5 of 1865. 

References in this Act to the Indian Christian Marriage Act. 1872, shall, so 
far as may be requisite, be construed as applying also to the corresponding 
portions of the ^Indian Marriage Act, 1865. 

[ a i Repealed (except as to Straits Settlement's) 1)V CJhristian Marriage Act, 1872 (XV of 

1872) 

6 . Penalty for solemnizing irregular marriages. 

If any person licensed under section 9 of the said .Act to grant ccrtificate.s of 
marriage between “’[Indian Christians] shall at any time after the commence- 
ment of this Act solemiii/.e or affect to solemnize any marriage under Fart VI 
of the said Act or grant any such certificate as therein mentioned, knowing 
that one of tlie |)artles to such marriage or affected marriage was at the date 
of sucli solemni/ation not a Christian, lie shall be liable to have liis license 
cancelled, and in addition thereto he shall be deemed to have been guilty of 
an offence prohibited by section 73 of the said Act. and shall l)e punishable 
accordingly. 

[a] Substituted for “Native Christians,” by A,1..0., 1950. 
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STATEMENT OF OBJECTS AND REASONS 


“The Indian Sncces'vion Act (X of 1S65)» 
section four, dtx lart*s that no |>*'rsoa shall by 
inarn ige acquire any interest in tin* property 
of the person wlioin he or slie marries. This 
st*ction. however, dex's tiot apply to marriages 
c’onlracteil Ixdore the 1st January 1866. and, 
in the case of ptTsons inarrifH.1 after tliat day, 
tlie Act dt>e> not protei't the husbaiul from 
liability from the cfebts of his wife contracted 
lietore inarnage, nor does it expressly provide 
for the enforcement of claims by or against 
such wives. 

Tfie *d>iects of the present Bill are. first, to 
extend the protection illordevl to wives by 
section four of tfie Succession .Ac t ('^o far as 
rc*gards future wages and earmngs and policies 
of in^tuance' t(^ wonieii marrieil fxdore 1st 
januiry 1866; sccDudly, to vUefare that a 
in;n l ied woman m.iy sue in her own n:nne f{'>r 
any ])roperty which l>y toK'e of tlie Sm ees- 
.sioji A('{. or the proposiHl Act. is lier separati* 
propiTty ; thirdlv, to relieve the fnobaiuf of a 
w ife m imed alter the dlst Din ember 1 865. 
from her ante-niiptial deiits . and, lastKy to 
declare that any irerson entering into a eon- 
tiact \\'uli a \cite totherwi^e than .o h<*r lms_ 


l)andV 

ag'Mil V 

, shall be 

cntith‘d 

to su(' h(‘r. 

and, {() 

1 i ic (‘Vl 

cut ol hlT 

si'pai ate 

propertv, to 

1 CC < 

.iUMiit''* her wli. 

itcvci lli 

* might have 

I’.V (A (‘M 

■d had 

^hc been < 

inmai rici 

1, 


V 4 -..IS 

to ,i w itc’ 

vv,n,’i>v 

Old <' 11 uiug*'^ 

1 ^ 1 . JMU' 

licet 

lo till* \1 

irnc'tl \\ 

omen’s Pro- 


l>ertv \( { ) ) Vi \'i( ,(i.ip n i . '^aet ion one. 

( i! ati^e 5 js ( epn-d tioin the iijst n.iragraph 
(if seefon ten (d that Ai t. It deil.ircs that 
any married woman may ellect a jKilicy of 
uisttranec on her own life or on her husl>aiidVs 
life, on hfn ow 11 behalf, and th.it the .imount 
assured shall l)e her separate pronerty. As 
tin* law stands, if a wile etfen ts sucli a policy 
U>lherwise tiiaii out ol her sepnale estate), 


and dies in loer husband's life-time, tlie Ku*, 
band, in the capacity of her administrutor, 
liecomes the tihsoluto ow^ner of the policy. 

Clause 6 is cxpiivalent to the second para- 
graph of the same s<h tion, the Official Trustee* 
under Act IT of 1864 replacing tin* trustee 
apiKiinted in England by tlie Court of Chan- 
cery or the County C'ouit. It provides tliat an 
insur.ince edfexted by a husband on his own 
life and expresstnl to be for his wife's benefit 
sltall Ih‘ deeintHi to lx* a trust for her Ixniefit, 
and shall not he subicx t to the claims of Ids 
crtxlitors, except, of course, wlien the trans;ic- 
tion was intended to defraud them. 4’his pro- 
vision is iRH'essitated by the dex trine that a 
husband as such has no insurable interest iti 
his wile’s life. It is trm* that, us the law 
stands, such a policy might lx* efltHdecl ; but 
it woulil only be in the nature of a voluntiiry 
settlement, aiul it would be liable to the 
d.ifigers to which such seltlc’iueuts are exposeil. 

Ol ius(-s 7 (as to legal [U oi tvdings by in.ii ried 
woiniad and 8 (.is to the noudiiibilitv ot a 
husband lor Ins w ife’s ante-niiptial debts) are 
I esj)e<'tivel V (Sjuivalent to sections eleven ami 
twelve of t]i{‘ M n iiiHl VV (unen's Broperty Act. 

(‘I inse 9 dis lares that tin* law as to a wilt‘*s 
liability lor her post-mqitiid delits in con- 
formity with a recent decision ol Mi. Justiee 
Phear (Archfr v. It a/Aans, 8 lUmg. E. H 872). 
'fins decis'im is binding nnlv ni lleng.d : the 
Bill will eviend its authority lliroughout 
Ihitisli India 

fhe Bill does not apply to marrieil W'orneri 
who arc Hindus, Munammadins, Buddinsfs, 
Sikhs or J.iins, and power is takim to exempt 
Iroin its ojievalion, either retrospectively or 
prospietively , the memlxas of any race, S(X.*t 
or tribe to whom it is mexpcxlienl to apply 
Its provisions,” 

<Va/.etle ol India, 1873. Part V, p. 457, 


ACT HOW Al l ECTED BY SI BSEQl ENT I.EGISLATION 


—Amended bv Acts XXXVIH of 1920; XIIl 
ot 192.3 ; X\ III of 1927 ; X\1 of 1929 . 
LXI of 1959. 

— All iptc*d bv A. O., 1937 ; A. C. A. O., 1948 ; 
A. L. O., 1950 ; 2 A. L. O., 1956. 


— Adapted in Amibra Pradesli l>v Andh. 

A. L. ().. 1954 ; Andli Pia A. L. O.. 1957. 
-Extended by Acts LIX of 1949; XXX of 
1950 ; LXI of 1959. 

— BeiX'uled in Part bv Acts XU of 1876 ; VI 
of 1888 ; XII of 1891 . XXXIX of 1925. 


[THE] MARRIED VVOME\\S PROPERTY ACT. 1874 
(ACT III OF 1871)'^ 

[24th February, 1S74J 

An Act to explain and avi,eml the law relating to certain married women, 
and for other purpones. 

Preamble. 

Whereas it is exi^edient to make stich provision as hereinafter appears for 
the enjoyment of wages and earnings by women married before the first day of 
Januar>v 1806, and for insurances on lives l)y i>ersons married before or after 
that day : 

AND WHEREAS by the Indian Succe.ssion Act, 1865.^ section 4 it is enacted 
that no person shall by marriage acquire any interest in the property of the 


Preamble — Nate 1 cribe its legal effect. The word ‘alMolwte' is 

[1] By imng words “abMilute owner” the used with reference to husband not acquiring 
legislature did not intend to make a declara- any interest in property. ('74) 22 Suth W ft 
tion which would have effect of extending 175 (179) (DB). 
provisions of S. 4. Succession Act, but to des- 
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person whom he or she marries, nor f>ecome incapable of doing anv act in 
respect of his or her own property, which he or she could have done, if 
unmarried . 

And whereas by force of the said Act all women to whose marriages it 
applies are absolute owners of all property vested in, or acquired by, them, 
and their husbands do not by their marriage acquire any interest in such pro- 
perty, but the said Act does not protect such husbands from liabilities on 
account of the debts of their wives contracted before marriage, and does not 
expressly provide for the enforcement of claims by or against such wives ; 

It is hereby enacted as follows ; — 

[a] For Statement of Objects and Reasons, see Gaz. of Ind., 187 x Pt. V, p. 457. 

7’he Act has !)een declared to be in force in the Sonthal Parganas, see the Sonthal 
Parganas Settlement Uf/gid ation (III ol 1872). S. 8. It has been declared, by notification 
nncler the Scheihded Dislrit ts Act, 1874 iXIV'' of 1874), S. o (a) to be in force in the 
following Scliednlwl Districts, namely • — The Districts of Hazaribagh, Lohardaga and 
Manbbnm, and Pargana Dlialbinmi and tin; Kollian in the District of Singldmm, scd 
Caz. of ind., 1881, Pt, I, p. 504. The District of Lohardaga included at this time the 
Palarnau District, which was separated in 1894; Lohardag a is now called the Ranchi 
District, Cal. C7»/,,, 1899, Pt. I. p. 41. It h.is been evtended, by notification under S. 5 
of tlie same Act,’ to tlie Scb(‘(hde<l Distrif t of the Nortii- Western Provinces T.irai, itftf 
Caz. of Ind., 1878, Pt. I, p. 505. 

The Act has bixm extendeil to the lunv Provinces and merged States by the Merged 
States (Laws) Act, 1949 (LIX of 1949), S. 5 ILLPdoO] and to tlie St iles of Manipur, 
Tripura and Vvndliya Prad(*sh by Union Tiniitories Laws] ,\ct, 1930 iXXX of 1950), 
S. 3 [16-4-1950J as amended by Act l.XI of 1959, S. 4. 

[bj See now Succession .\c(, 1925 (XXXIX of 1925), S. 20. 

I.™- PRELIMINARY 

1* Short title. 

This Act may be called THE MARRIED WOMENhS PROPERTY ACT, 1871. 

2« Extent and application. 

•[It extends to the whole of India except the State of Jammu and Kaslimir.] 

B\tt nothing herein contained applies to any married women who at the time 
of her marriage professed the Hindu, Muhammadan, Buddhist, Sikh or Jaina 
religion, or whose husband, at the time of such marriage, professed any 
of those religions. 

And the ^jState Government) may from time to time, bv order, cither retros- 
pectively from the passing of this Act or prospectively, exempt from the 
operation of all or any of the provi.sions of this Act the members of any race, 
sect or trilx', or part of a race, sect or tribe, to whom it jnay consider it 
impossible or inexpedient to apply such provisions. 

The ^[State Government] may also revoke any such order, but not so that the 
revocation shall have any retrospective eifect. 

All orders and revocations under this section shall be published in the 
^[Official Gazette]. 

b[* ♦ * * * 

[a] Substituted for the former paragraph, by Married Women's Property (Extension) Act, 
1959 (LXI of 1959), S. 2 [w.e.f. 1-3-1960]. Any law corresponding to this Act in force 
in any territory to which it i.s e.\tended by the said Extension Act .shall, subject to certain 
savings, stand repealed on and from 1-3-1960— Section 5 of the Extension Act. [b] 
The last paragraph was repealed by Succession Act, 1925 (XX.XLX of 1925), S. 392 
Schedule IX [30-9-1925]. 


Section 2 

[1] Act applies to Parsis. 1934 Born 296 
(298) [AIR V 21] : 58 Bom 513 (DB). 

[2] Act applies to persons having an Eng- 
lish domicile. ('79} 4 Cal 140 (142) (DB). 

[3] Section 2 does not exclude a Hindu 
male from taking advantage of S. 6 to effect 
an insurance policy on his life for the benefit 


— Note 1 

of his wife, or of his children or of his wife 
and children or any of them without execut- 
ing a separate deed of trust. 1914 Mad 595 
(604, 005) [AIR V Ij : 37 Mad 483 (FB). 

[But sec 1915 Cal 9 (10) [AIR V 2] (DB).] 

[4] As to applicability of Act, see also S. 6. 
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3# Commencement, f B$pealed by the Repealing Act, 1S7G (XIT of 1876), S, J and 
Sch.] 

II —MARRIED WOMEN'S WAGES AND EAI^NINGS 

^ 4 . Married women’s earnings to be their separate property. 

The wages and earnings of any married woman ac(]iured or gained by her 
after the passing of this Act. in any employment, occupation or trade carried 
on by her and not b\ her husband, 

and also any money or other property so ac([uired l)y her through the exer- 
cise of any literary, artistic or scientilic skill, 

and all sa\ ings from and investments of such wages, earnings and property. 

shainx* deemed to be her separate propert\\ and her receipts alone shall l>e 
good discluirges for such wages, earnings amf property. 

[iij Cj. tlu* Mari K'vl WOurmCs PropiTly A<'t, 1870 (A> imO ^^4 \'icf r. 93), S. 1, now 
repeated by tin* M.irrieil W ohkmi's V^ro[.HMtv Ai t, 1S82 (45 and 46 \'ic4., t’. 75). 


111.— INSURANCES BY WIVES AND MUSBANl>S 

Married woman may effect policy of insurance. 

Any married woman may effect a polic y of insuraiae on her own !)ehalf and 
independently of lun husband; and the same and all l>enefit thereof, if express- 
ed on the fac'c' of it to bc' sc^ effected, slndl enure as her separate property, and 
(he contract cN ideJicc'd by such policy shall be as \a!id as if made with an 
unmarried woman. 

\;\\ Of. tht' Marrit'd WeiiKMi'v ProfXM'tv Act. 1870 (')>and 34 r. 93), S. 10, para I 

and 1882 45 nn<! 46 N'u t., < . 75). S. 11, para 1. 


Insurance by husband for benefit of wife. 

A poliev of insurance effected bv any married ma?j or) his own life, 
anci expressed on tlu‘ face of it to be for the benefit of liis wife, or of his wife 
and children, or am of them, shall emure* and b<" deemed to 1 k^ a trust for the 
benefit of his w ift‘, or of Ins wife and children, or any of them, according to 
(lie interest so c‘\prc‘ss(Hl, and shall not, so long as any object of the tni.st 
remains, be subject to the control of the hnsl)and, or to his creditors, or form 


part of his estate. 

Section 6 Note 1 

[1] Sec tion 6 nutans .>y .i ” tin* 

document or doc-nmenls e\”ideneni^ t he c on- 
tract. Hence whe re under tlie terms oi aii 
insurance policy tlic’ proposal and the dft hi- 
ration have Ixa n made* a r>.!rt oi the < cmti u ( 
thi* statements cout liiu’d in the* dec t.ii .Uum 
sliould he reail as havii»i» iM'cn ir*rorp<»ia<ted 
into the poh': v. 1938 Mad 6U4 '6o7' 'A I H V 
25' : il.K (1038^ Mad 909 iFHn 

!2: Policy to couie' uinh-r S 6 must show 
tliat it wa- niteiid£ <i for hcMJciit of ife or 
chilciren. 1938 \\.u\ 234 236 AIR \’ 25' : 

ILR (193Si Mad 335 iDR; + 1936 Mad 635 
(636' [A 1 R \ 23 . Polic y payal»le ‘9c» the 
irerson or persons lej’ dly endfhsd therc-to” 
does not f»dfd rs-cjuirement s S. 6.) "f* 1938 

N;m 321 i 322) A 1 R V 25 MLR (1040) Na« 
.509. (Mere um- ol words in proposal *(or 
family provision, cloes not biit»u poiicv iindc*r 
S. 6.) I- 1946 Snui 171 a75) [AIR V 33'C 53] : 
I L K {1946) Kar 154 (DBh (Mere assignment 
in favour of wife clocks not bring poiicv with- 
in S. 8 (D.) •§• 1937 Sind 181 ilHS) [AIR V 2,4,: 
31 Sind L R 98 (DB). (Mere use of words ‘pay- 
able to a&surei! or his wife' does not create 
statutory trust.) 


53 Words “on the f.ice of itd* in S. 6 mean 
simply “cvprc‘sslv cvpri'svcMp'. 1940 Cal 217 
(218. 219) [AIR V 27i : ILR (1940) 1 Cal 64. 

i4 i Where the wife is not rnade Iwnu’ftciary 
•d) initio the polic-y is not efiecled f)y the 
husband for tlie Ijcneftt of his wife within 
S. 6 (1) and the mere fac t that he made a suh- 
s^fjuent nomination such as he was empower- 
(-<1 (o make niuler S. 39 of tlie Insurance Ac t 
does not make tlie policy one to whic h S. 6{l) 
.appIioK h(*eaiise of such nomination. 1958 All 
.569 (572^ (AIK 45 C Mli (DH) 4* 1957 
Andh Pra 757 (758) i AIR \' 44 C 236a {Sec - 
tion 6 of (he Act does not appdy to a noini- 
natioii nndc‘r S, 39 ol the Jnsnranr c* Ac (. ) •I* 
1957 Mad 115 (118^3.8? AIR V 44 C 39] : 
HJi (1957) Mad 326 (lletH C tlic* money 

received from the Insurance Company hy a 
wife on (he jx>l n y can Ik* attaclied for the 
dc-hts of tlK‘ assunxl.) f 1956 Cal 275 (276) 
1 AIK V' 43 C 93 j. i Hence tlie money paynble 
under the Insurance policy is liable for 
attachment by the emhtors of the aiistired 
iinlefis he has expressed on the tiice of the 
IKilicy to \w for tltc benefit of tlie wife.) 

[5] Words “for (lie Ixj-ncfit of his wife or 
of bis wife and children or any of tliem’* 



94 [B 6 N 1} 


[Thb] MABRmD Wombn’s Pbopebti Act, 1874 


When the sum secured by the policy becomes paval)le, it shall, unless, 
special trustees are duly appointed to receive and nold the same, be paid to 
tne Official Trustee of the ‘'[State] in which the office at which the insurance 
was effected is situate, and shall l>e received and held by him upon the trusts 
expressed in the policy, or such of them as are then existing. 

And in reference to such sum he shall stand in the same position in all 
respects as if he had been duly appointed trustee thereof by a High Court, 
unuer Act No. XVII of 1864** (to comtitute an Office of Official Trustee)^ sec- 
tion 10. 

Nothing herein contained shall operate to destroy or impede the right of 
any creditor to be paid out of the proceeds of any policy of assurance vvhicli 
may have been effected with intent to defraud creditors. 

Notwithstanding anything contained in section 2, the provisions of 
sub-section fl) shall apply in the case of any policy of insurance such as is 
referred to therein which is effected — 

(a) by any Hindu, Muhammadan, Sikh or Jain — 

(i) in Madras, after the thirty- first day of December, 1913, or 
(iij in any other territory to which this Act extended immediately before 
the commencement^ of the Married Women’s Property (Extension) 
Act, 1959, after the first day of April, 1923, or 
(iiij in any territory to which this Act exterals on and from the com- 
mencement^ of the Married Women’s Property (Extension) Act, 
1959, on or after such commencement^ 


5^ctton 6 — Note 1 (rontd.) 

mean “for the benefit ot his wife or of his 
children or of his wife and children or anv of 
them". 1914 Mad 595 ( 604) [AlH V Ij 37 
Mad 483 (FB). 

[6] The only “children” contemplated l>y 
S. 6 are children horn of marriage of the kind 
to which rest of the Act applies. 1915 Cal 9 
(13) [AlH V 2] (DB). 

[71 A poliev eifected by tlie husband for 
the i benefit of Ins wife and children falls with- 
in the scope of S. 6 and it would amount to a 
trust despite the fact that the l)encfit has Ihh'ii 
made contingent as tor instance upon the 
death ot the husband before the wife. 1940 
Cal 217 (218. 220) ' AIB V 27| ; I L H (1940) 1 
Cal 64 ♦ 1948 Lah 21 (23, 24) , A I H V 35 
C 7] (DB), (Where a husband eliects a policy 
of insurance* upon his own lite making the 
amount payable to himself on attainment of a 
particular age or his wife on death if earlier, 
a trust is created in favour of the wife from 
the very birth of the policy even though the 
trust may t>e that of a contingent interest, and 
the husband cannot be allowed to destroy 
that trust by raising a loan from the Insur- 
ance Company on the security of his policy.) 
♦ 1937 md '571 (v574) [A I R V 24] : I L R 
(1937) Mad 990 (DB) ♦ 1938 Mad ai4 (607) 
[AIR V 25] ! ILR (1938) Mad 909 (FB) * 1938 
Mad 413 415) [AIR V 25] : I L R (1938) 

Mad 867. 

[But set 1937 Mad 645 (646) [AIR V 24] * 
1932 Mad 220 (221) [AIR V 19] : 55 Mad 171, 
(Insurance company undertaking to pay ‘as- 
sured or his wife A if he predeceased her’ — 
There is valid trust in favour of A,) 1934 


Bom 296 (298) [A I R V 21] : 58 Bom 513 
(DB).] 

[8] Nomination by husband on insurance 
policy preserving husband’s right to cancel 


nomination. Section 6 does not apply. 1946 
Cal 44 (45) [AIR V 33 C 12!. 

[9) In case of statutory trust, assured would 
have no right to revoke it because inoinw 
would be pavable to Olficial Trustee. 19 >7 
Sind 181 (188) [A 1 K V 24] : 31 Sind L R 98 
(DB). 

[lOl Trust tinder S. 6 can he revoketi by 
beneficiary under S. 78 ^a), Trusts .\ct 11 of 
1882. 1942 Mud 136 a38) [AIR V 29,. 

[11] Policy under S. 6 effected for wife or 
cluldreu is complete settlement. Husj);uKi can- 
not surreiulcr same. 1915 Cal 9 (10) ,AIR V' 
2j (DB). 

[12 In cases contemplated by S. 6 benefi- 
ciaries have no cause t)f action apart froui 
the Act. 1914 Mad 595 v608) AIR V 1] : >7 
Mad 483 (FIVV 

[13] If the policy of insurance is one to 
which vS. 6 of the Act applies the person to sue 
on it on behalf of the widow of tiie deceasr‘(l 
is tlie Official Trustee, unless he ha.s disclaimed 
trustee.ship in the matter or execution of the 
trust has become impracticable. 1934 Mad 
264 (265) [AIR V 21j : 57 Mad 536 (DB). 

[14f To enforce the provisions of S. 6 with 
regard to policy thereunder trustee must be 
appointed either by deed by the hu.sband in 
his lifetime or by Court under Indian Trustees 
Act, The Court in ap^inting a trustee 
for this purpose is not hound to appoint 
the official trustee but can appoint any 
person. 1937 Cal 379 (380) [AIR V 24] : ILR 
(1937) 2 Cal 67. (The rule of interpretation 
with regard to inconsistent statutes is that 
where two Acts are inconsistent the latter will 
be read as having impliedly repealed the 
earli^. Therefore applying this principle, the 
provisions of the Official Trustees Act override 
S. 6, Married Women’s Property Act.) * 1955 
N U C (Mad) 3895 [A I R V 42]. (Trustee 



tTHB] Maekxei) Womiw*6 Pboebett Act, 1874 


[8 7 K 1] 05 


(b) by a Buddhist in any territory to which this Act extends, on or after the 
commencement^ of the Married Women's Proj^erty (Extension) Act. 1959 : 
Provided that nothinj? herein containetl shall atfect any right or lialnlity 
which has accrued or been incurred under any decree of a coin|>etent Court 
passed — 

(t) lx?fore the first day of April. 1923. ir) any case to which sul)*clause (i) or 
sub-clause (%i) of clause (a) applies; or 
(ii) before the commencement^ of the Married Women’s Pro|>erty (Extension) 
Act. 1959, in any case to which sub-clause (iii) of clause (aj or clause 
applies.] 

[a : Cj\ Marrie<l Women \ Propertv Act, 1K70 ( V> aiui 34 Viet., o. 93\ S. 10. pata 2 aiul 
ibid, 1882 i45 anci 46 Vii t,, c. '!'5\ S. 11, para 2. (bj Sec tion 6 w as it‘-innnbenHl as 
snb-s'ection 1 1 ) of that section by Married Womoti’s Property (Aineiultnent^ .Ac t, 1923) 
(XllI of 1923\ S. 2. ! cl Subsiitut&d for “Part A Statt^ or Part C State” liv 2 A. P. O,. 1936. 
id) Ss€ now Olficial Trustees Act. 1913 (11 ol 1913). |e| Subuntvted for former sub.se< - 

tion (2\ bv MariitHi Women's ProjKMty (Evtensjoid Act, 1959 (L\I of 1959), S. i 
U-3-19601. [{] Tlial is 1st Mareh I960. 

STATE AMENDMENT 

ANDHRA PRADESH 

In siilusectinn (2\ for “Madras’^ substitute “the State of Andlua as it existed immcHhately 
before the 1st N()vemi)er, 1936 or Madras.” 

—Andhra A. L.. ()., 1954 and Andhra Pra. A. L. O., 1957. 

i\ .- Legal proceedings by and against married women 

*7# Married women may take legal proceedings. 

A married woman may maintain a suit in her own name for the recovery of 
propertv of any description which, by force of the said Indian Succ'cssion Act. 
1865,^ or of this Act, is her separate property; and she shall have, in her own 


Section 6 — Note 1 (coutd.) 

rct(*rr(*d to mnier S 6 is not t he f 'orix>ration 

sole criMtcd bv the Olficial Friistres Act of 

1913.^ 

■ 15i Under S. 6 makiiiK of nmnev payable 
to olficial irustec is not condition nreccHient to 
create trust in la\’Oui ol wile — (Jhject ol S. 6 
is to create valid trust without any trust dtvd 
or document l)ein{4 (‘Vt'cuted - • Not namiiiK ol 
trustee by insured is no ground to hf)ld that 
money made p.iv'able to wile is not tor her 
benefit. 1938 Sind 20 (23^ ,A I ll V 25; : 32 
Sind L R 138 (OrU. 

16) Irrespective of .my Official 7'Mislees 
Act, existence of Official Trustees capable of 
reccivinc; money is sufficient under S. 6 (28 
He is pavee. 1940 Cal 169 (170) lAlH V 27 i : 
ILU (1939) 2 Cal 526. 

[171 Insurance Company had its Head Office 
at Calcutta, I’olicy of insurance *was e(}(K.*ted 
through Ux:al agent at M,idr.is — Chum by 
as.snrc^’s widow: Held, Agent had no authority 
to accept proposals. Contract was eHectc<l in 
Calcutta and not in Madras and widow was, 
therefore, entitled to get insurance money on 
taking out letters of aaministration and money 
cotila not he paid to Official Trustee of Madras 
or Official Trustee of Bengal. 1933 Mad 764 
(7a5) [AIR V 2()J (DB). 

[18] Suh-s. (2) renders sub-s. (1) applicable 
to policies effected by Hindus, etc. As to the 
poficies effected by llindus before 1-12-192.3, 
see following cases. (’13) 37 Bom 471 (479) 
(DB>l‘l928Cal 518 (521) [AIR V 15j : 55 Cal 
1315 (DB)4*1915 Cal 9 (9, 10) [AIR V 2j(DB)«' 
1934 Mad 264 (266) [AIR V 21] t 57 Mad 5-36 
(DB)4'1914 Mad 595 (608) [AIR V 1} ; 37 Mad 
463 (FB). 


119^ Policies effected biTorc 31- 1 2- 1 923 are 
clearly governed by old Act though S, 2 of 
.\t I ol 1923 does not refer to them. 1929 Mad 
825 (825^ [AIR V 16’, ; 52 Mad 936 (DRh 
[See also 1942 Mad P36 (138) (A 1 H V 298 
(Section 6. as arnendeil in 1923, would apply 
to a policy eliiHTed iKdore 1913.)) 

! 21) , W here, flic insurance policies of .i 
llimlu were taken idter 1-4-1923, and tlu're 

.. e wife, 

would rank as a iKmeficiary and woubl l>e 
enlitUxl to the policy money. 1945 Cal 458 
(464) J AIR V 32^ (DR). 

[21 1 Section 6 applies to MahomtMhins and 
w'ould govern a pt>licy efft*t:te<l l)y a Midio- 
mtHl.m male on his ow n life for tlie benefii of 
his chddren. 1942 Mad 136 (138) [AIR V 291. 


Section 7 — Note 1 

[1] Where husband and wife are snb/ect to 

f )rovisions of this Act, suit against husband 
)y w'ifc in her own name in trover to recover 
her property and articles of furniture or tlieir 
value is maintainable under S. 7. C76) 1 Cal 
285 (288) (DB). 

(2j Separate property of married woman 
whose husbarid’s domicile is Engli.sh is alone 
Iround by all debts, obligations anci engage- 
njeiits incurred by her in nunageineiil of busi- 
ness carried on by her alone and extxutiou of 
any decra? obtained against her in resixxT of 
such business should be limited to her sepsit ate 
promrty. Principle that she tmplicc)ly carries 
on business an agent of her husband is ex- 
cluded by the Act. ('79) 4 Cal 140 (142) (DB). 
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name, the same remedies, both civil and criminal, against all persons, for the 
protection and security of such property, as if she were unmarried, and she 
shall be liable to such suits, processes and orders in respect of such property 
as she would be liable to if she were unmarried. 

[a] C/. the Married Women’s Property Act, 1870 and S4 Viet., c. 93), S. 11, r^p^aUd 
by the Married Women’s Property Act, 1882 (45 and 46 Viet., c. 75). [b] iSm now 

Succession Act, 1925 (XXXIX of 1925). 


8 # Wife's liability for post-nuptial debts. 

If a married woman (whether married before or after the first day of January, 
1866) posse.sses separate property, and if any person enters into a contract with 
her with reference to such property, or on the faith that her obligation arising 
out of such contract will be satisfied out of her separate property, such person 
shall be entitled to sue her, and, to the extent of her separate property, to 
recover against her whatever he might have recovered in such suit had she 
been unmarried at the date of the contract and continued unmarried at the 
execution of the decree : 

^iTrovided that nothing herein contained shall — 

(a) erditle such person to recover anything by attachment and sale or other- 

wise out of any property vvliich has been transferred to a woman or for 
her benefit on condition that she shall have no power during her marriage 
to transfer or charge the same or her beneficial interest therein or 

(b) affect the liability of a husband for debts contracted by his wife's agency 

expressed or implied.] 

\n\ Substituted for the original Proviso, bv Transfer of Properly (Amendment) Supple- 
mentary Ac t, 1929 (XXI of 1929), S. 2. 

\\-^-MusBAND*s Liability fob wife's Debts 

Husband not liable for wife’s ante-nuptial debts. 

A husband married after the thirty. first day of December, 1865 sliall not by 
reason only of such marriage be liable to the debts of his wife contracted before 
marriage, but the wife shall be liable to sued for, and shall, to the extent of 
her separate property, \ye liable to satisfy sucli debts as if she had continued 
unmarried : 

Proviso. 

Provided that nothing contained in this section shall invalidate 

any contract into whicn a husband may, before the passing of this Act, have 
ctitered in consideration of his wife's ante-nuptial debt.s. 

[a] C/. the Marriud Women’s Property Act, 1870 (33 and 34 c. 93), S. 12. pd The 
words “afleet anv suit instituted before the passing of this Act, nor” were omitted by 
Amending Act, 1891 (XII of 1891>, S. 2 and Sch. I. 


Section 8 — Note 1 

[1] Act has no retrospective effect and is not 
intended to affect contracts made before and 
to alter rights of persons or obligations arising 
therefrom. {’74^ 22 Suth W K 175 a79) {DIM 

[2] Section 8 extends to separate property 
of marrietl M oman subject to restraint upon 
anticipation — Section 10, T. P. Act leaves the 
Act and decisions upon it untouched. (’80) 12 
Cal 522 (530, 532) (DB) (’07) 30 Mad 378 
(379, 380) (DB). (Inconie accruing due after 
date of decree against such married woman’s 
separate property under S. 8 is not liable to 
attachment in executtpa of such decree.)i'(’95) 
18 Mud 19 (21). 

[3] Property settled , on married w«man to 
her separate use and without power of anti- 
ci^tion—She can charge it with payment of 
deijts incurred by her subsequently to her 


marriage — Sucli charge is valid and binding. 
(’87) 11 Bom 348 v354). 

[4] Income of estate settled by will on 
iimnarried daughter for her separate use — 
No power of anticipation — Daughter when 
married incurring debts — Simple money 
decree by consent — Held, income payable to 
daughter not attachable— Restraint valid even 
after marriage — Proviso to S. 8 held applied. 
1938 Cal 486 (489} [AIR V 25] : ILR (1938) 2 
Cal 233. 

[5] Woman married before 1885 — Suit in 
resi>ect of her separate property — Husband 
need not be made co-detenaant. (*82) 10 Cal 
L Rep 536 (538). 

{0] Decree against married woman on her 
contract must be in tlie form laid down in 
Scott V. Moriey, (1887) 20 Q B D 120. 1938 
Cal 486 (489) [AIR V 25] : I L R (1938) 2 

r'ai Q'in 
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•[VI — HUSBAND 8 LIABILITY FOB WIFE’S BKEACH OF TRUST OR 

DEVASTATION 

lO* Extent of husband’s liability for wife’s breach of trust or devastation. 

Where a woman is a trustee, executrix or administratrix, either l>efore or 
after marriage, her husband sJudI not, unless he acts or intermeddles in the 
trust or administration, Ik? liable for any breach of trtist committed by her, or 
for any misapplication, loss or damage to the estate of the deceascnl caused or 
made by her, or for any loss to such estate arising from her neglect to get in 
any part of the property of the deceasetl.) 

[a] InMtUd by Succession (Amciulinent) Act. 1927 (XV’IIl of 1927), S. o. 


(THE INDIAN! MATRIMONIAL CAUSES (WAR 
MARRIAGES) ACT, 1948 

(ACT XL of 1948) 

[The Act printtd here is as on 15^8-1960.] 


C O N T E.N T S 


SrxTioNS 

1. Short title and extent. 

2. Definitions. 

3. Application of Act. 

4. Temporary extension of jurisdic- 

tion of High Courts. 


5. Saving. 

6. CcTtain decrees and orders to l)e 

recognised. 

7. Power to make rules. 


STATEMENT OF OBJECTS AND REASONS 


“In the couFM* of the judj^ment tlclivcnd in 
the caj»e of Mra, Mar'jort>t i terre v Mr (iettrg^ 
Aiheri / ierre, the .A(]ditif)nal District Jndjte, 
2*l-parj^anas, C.ilcuUa, observed as follows : 

‘The position of a woman doniicih*<l in 
India who marries a foreigner not ilomicileil 
in India appears to be (?xtrt*niely anomalous 
in regard to the law of divorce. She can ap- 
parently o})tain no relief under tlic Indi.iii 
Divorce Ac t, 1869, and, inasmiu h as the 
Indi*in and Colonial Divorce Jurisdiction Act, 
1926, is applicable only to partit*?. who are 
British subjects domiciled in England and 
Scotland, she can obtain no relief under that 
Act either .... The anomaly of this position 
is intensified in regard to a war-time marriage 
contraettd by a woman domiciled in India 
with a foreigner serving temporarily in India 
on military duty ; and inasmuch as not a few 
war-time marriages of this character must 
presumably have iK't'n contracted between 
women domiciled in this country and foreig- 
ners temporarily re?^dent here during (he 
war, it would seem that there is a lacuna in 
the present law of divorce w'hich ought to be 
filled.’ 

Under the existing law, no Court in India 


h.is jurisdiction to grant a dwree of divorce, 
unless the parlies are domicileil in India or 
in England or Scotland. In other ca.ses the 
woman has no remwly unless slie is in a posi- 
tion to institute proceeihngs in the country 
of her husbaiul’s domicile. A edear case, 
(lierefortf, exists on the merits for the enact- 
ment in India of a counterpart of the Act in 
the I'nilwl Kingdom rallcHl the Matrimonial 
Causes (War Marriages) Act, 1944, whereby 
in tlws case of a tnari iage celebrated during 
the war period, where the hnsband was at the 
time of the marriage demneiled outside India, 
and tlie wife w.is, iuunediatidy before (he 
marriage, domiciled in In<lia, tlw Indian 
Courts exercising jurisdiction under the 
Imiian Divorce Act sliould be vestc^d with 
jurisdiction in relation to proceedings for 
divorce as if both [larlies wt?re at all mufc?hal 
times domiciled in India. Such a law would 
obviously apply only in cases where the 
petitioner or trie respontlcnt professes the 
Christian religion. Hence the present I5ill. 

Provision is also include<l in the Bill for 
limiting the time* within w hich proc, ‘HBug# 
for divorce or for nullity of marriage may be 
commenced under the Act." 

— Caz. of IrKi., 1948. Part V. page 470, 


ACT HOW AFFECTED BY SUBSEQUENT LEGISLATION 

—Adapted by A.L.O-, 1950; 3 A-L O.. 1956. 

— EaU^ftded by Acta MXof of 1950. 


iVol. 10.] 2 A.M. 7. 
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[THE INDIAN] MATRIMONIAL CAUSES (WAR 
MARRIAGES) ACT, 1948 
(ACT XL OF 1948)* 

fjrd Sept^her, 1948.] 

An Act to confer upon Courts temporary jurisdicUon tn certain 
matrimonial causes. 

WHEREAS it is expedient to confer upon Courts temporary 

jurisdiction in certain matrimonial causes; 

It is hereby enacted as follows ; — 

[a] For Statement of Objects and Rrasons, see Gaz. of Ind., 1948, Pt. V, p. 470. 

This Act has been extended to the new Provinces and merged States by the Merged 
States (I^aws) Act, 1949 (LIX of 1949), S. 3 [l-l-i95uj, and to the States of Manipur, 
Tripura and Vindhya ITadeslj by the Union Territories (Laws) Act, 1950 {XXX of 1950), 
S. 3 U0-4-l95Oj. 

[b] The words “in tlic Provinces of India*’ were omitted by A.L.O., 1950. 

1. Short title and extent. 

(IJ This Act may be called THE INDIAN MATRIMONIAL CAUSES (WAR 
MARRlAGi:S) act. 19 18. 

It extends to the whole of India, except *[the territories which, immedi- 
ately before the 1st November, 1956, were comprised in Part B States.] 

fa] Suhatituted for “Part B States”, by 3 A.L.O., 1950. Immcdiatcdy before the 1st 
Noveml)er, 1956, the following were the Part B States in India : — Hyderabad, Jammu 
and Kashmir, Madhya Bharat, Mysore, Pepsu, Uajasthan, Saiirashtra and Travancore- 
Cochin. 

2L Definitions. 

In this Act, unless there is anything repugnant in the subject or context,.— 
faj *‘High Court" shall have the same meaning as in the Indian Divorce 
Act, 1869 ; 

(bj "•marriage" includes a purported marriage which was void ab initio, and 
"husband" and “wife" shall be construed accordingly ; 

(c) "war period" means the.period commencing on the 3rd day of September, 
1939, and ending on the 31st day of March, 19 16. 

3. Application of Act. 

The marriages to which this Act applies are marriages solemnized during 
the war period, where the husband was, at the time of the marriage, domiciled 
outside India, and the wife was immediately Ixjfore the marriage, domiciled 
in India : 

Provided that this Act shall not apply to anv marriage if, since the solem- 
nization thereof, the parties thereto nave resiaed together in the country in 
which the husband was domiciled at the time of the residence. 

Explanation. — For the purposes of the al>ove proviso the whole of the United 
States of America, the whole of the United Kingdom and the whole of any 
British possession *] shall each be treated as one country. 

[a] The words “outside India” were omitted by the A. L. O., 1950. 

Temporary extension of jurisdiction of High Courts. 

In the case of any marriage to which this Act applies, th^ High Court shall 
have jurisdiction in and in relation to any proceedings for divorce or for nullity 
of marriage as if both parties were at all material times domicil^ in India; 
and subject to the provisions of this Act. the provisions of the Indian Divorce 
Act, 18^, shall apply, so far as may be, in relation to any such proce^ings 
instituted under this Act as if they were proceedings instituted under that Act : 

Provided that this section shall not apply in relation to any proceedings for 
divorce or for nullity of marriage unless — 

(et) the petitioner or the tespmsdeat professes the Christian religion, and 
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(b) the proceedings for divorce or for nullity of marriage are commenced not 
later than three years from the commencement of this Act, 

NoU , — The Act is passed to give jurisdiction to Indian Coutts, under the huhan Divorce 
Act, 1869, in regard to war-time marriaces contracteil hy a woman donuciltKl in India 
with a foreigner starving temporarily in India on military duty. 

8 * Saving. 

Nothing in this Act shall l>e deemed to extend or alter the jurisdiction of the 
High Court in, or in relation to. any procetnlings for divorce or for nullity of 
marriage, where at the commencement of those proceedings the parties are 
domiciled anywhere in India. 

6. Certain decrees and orders to be recognised. 

The validity of any decree or order made in tlie United Kingdom hv virttio 
of the Matrimonial Causes (War Marriages) Act. 1914' shall, by virtue of this 
Act. bt* recognisexl in all Courts in tlie States of India. 

[a] 7 and 8 (ico, 6, c. 

* 7 # Power to make rules. 

The High Court may make such rules as may be nece.ssary for the purj^ose 
of carrying out the objects of this Act. 


ITHEI MEASURES OF LENGTH ACT, 1889 
(ACT II of 1889) 

(The Act printed here is as amended and adapted up to and including 
Act XXIV of 1934 and 2 A. L. O.. 1950.] 
c: O N T E N T S 

5. Presumption in favour of accuracy 
of certified measures. 

6. Inspection of certified measures 
by the public. 

7. Certifiexl measures to lie kept by 
autlioritie.s rccpiircd l)y existing 
enactrnent.s to keep measures of 
length. 

[THE] MEASURES OF LENGTH ACT. 1889. 

(ACT II OP 1889)* 

[l5th Felrrtuury, 1869,] 

An Act to declare the imperial standard yard for the United Kingdom to he the legal 
standard measure of length V* * 

WHEREAS it is expedient to declare the imperial standard yard for the 
United Kingdom to be the legal standard measure of length ^ *]; It i^ 

hereby enacted as follows : — 

[a] For Statement of Ohfects and Reasons, iwtf Gazette of India. 1888, pt. V, p. 41; for 
Report of the Select Committee, aee ibtd, 1889, Pt. IV, p. 8, 

The Act ha«i bt?en extended to States merged in the State of Bombay r w# Bom. Act 
IV of 1950, S. 3 [.30*,3.1950]. 

Madhya Pradesh : $«s M. P. Act XII of 1950, S. 3 (1) [3-4-1050.] 

Even though this Act has l>een replied by S. 18 of the Standards of Weightf ftnd 
Measures Act. 1950 (LXXXIX of 1956), still the Act is included in this Manual mm it will 
remain an eiMliig law tmtii the provisioni of the Act of 1950 are brought into fofoe in 
the whole of India by notiBcationi issiwd under section 1 (3) of that Act 

[b] The words “in th® Provinces** wm e mi tt e d by A- L. O., 1950. 


Bections 

1. Title, extent and commencement. 

2. Standard yard. 

3. Measure for determining length of 

standard yard. 

4. Standard foot and inch. 
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Im Title, extent and commencement. 

(2) This Act may be called THE MEASURES OP LENGTH ACT, 1889. 

(2) It extends to ‘^[the whole of India except ^[the territories which, imme« 
diately lyeforc the 1st November, 1956, were comprised in Part B States] ]; and 
(’i) It shall come into force on such ®day as the ^[Central Government] may 
appoint in this behalf. 

la] Suhiti^uted for “all the Provinces of India**, by A. L. O., 1950. [b] Suhstifuted for 

^'Part Fi States**, by 2 A. L. O., 1956. Iiiimediately F)efore the l^t November, 1958, the 
following were the Part B St ites in India: — Hyderabad, Jammu and Kashmir, Madhya 
F^harat, Mysore, Pepsii, B ijastlKin, Saiirashtra and rravancore-Cochin. [c] The Act 
came into force on 15-9-1889; aw Giz. of Ind. 1889, Pt. 1, p. 305. 

2. Standard yard. 

The imperial standard yard for the United Kingdom shall be the legal 
standard measure of length in •[Part A States and Part C States] and be called 
the standard yard. 

[a] Substituted for “the Provinces** by A. L. O. 1950. 

3* Measure for determining length of standard yard. 

A copy, approved by the ^[State Government] of the imperial standard for 
determining tne length of the imperial standard yard for the United Kingdom 
shall l>e kept in such place within the limits of the ^[State] as the ^[State 
Government) may prescril^e. and shall be the standard for determining the 
length of the standard yard : 

‘‘[Provided that, until action is taken by the ^[State Government] under this 
section, the copy of the imperial standard yard approved by the Central 
Government before the ^commencement of Part III of the Government of 
India Act, 1935, and kept in the place within the limits of the town of Calcutta 

f yrescrihed l)efore that date by the Central Government, shall be the standard 
or determining the length of the standard yard in each State.] 

[a] Added by the A. O. 1937. [b] Part III of tlie Government of India Act, 1935, came 
into forco'on 1-4-1937. 

Standard foot and inch. 

One-tliird ]5art of the standard yard shall be called a standard foot and one- 
thirty-sixth part of .such a yard shall be called a standard inch. 

5* Presumption in favour of accuracy of certified measures. 

Any measure having stamped thereon or affixed thereto a certificate pur- 
porting to be made •[^[before the 26th January, 1950, by any Provincial Govern- 
ment] or on or after that date under the autliority of the State Govern- 
ment], and stating that the measure is of the length of the standard yard or 
that a measure marked thereon as a foot or inch is of the length of the standard 
foot or standard inch, as the case may be, shall, when produced before any 
Court by any public servant having charge of the measure in pursuance of any 
direction published in an Official Gazette ®[by order of the State Government], 
or by any person acting under the general or special authority of such a public 
servant, r>e deemed to be correct until its inaccuracy is proved, 

[a] SuhstituUd for “under the authority of the Governor. General in Council or of 
a Local Government,’* by A. O., 1937. [b] Su63fttur«f.x for “before the first day of 
April, 19S7, under the authority of any Government in Part A States and Part C States’*, 
by 2 A. I... O. 1950. [c] Substituted for “by order of the Governor-General in Council or 
the Local Governraent** by A. O., 1937. 

6. Inspection of certified measures by the public. 

A public servant having in pursuance of such a direction charge of such a 
measure as is mentioned in the last foregoing section shall allow any person to 
inspect it free of charge at all reasonsmie times and to con^pare therewith or 
witn any measure marked thereon any measure which such person may have 
in his possession. 
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T* Certified measures to be kept by authorities required by existing enact- 
ments to keep measures of length. 

There shall be kept by the Commissioner of Police in the Town of Calcutta 
under section 55 of the CiUcutta Police Act, ISOO, by the Commis- 

sioner of Police in the City of Madras under section 32 of the Madras City 
Police Act, ISSS, by the Municipal Commissioner in tlie City of Bombay under 
section 41S of the City of Bombay Municipal Act, ISSS, and by the District 
Magistrate under section 20 of Regulation XII of 1S27 of the Bombay Code, 
such certified measures of the standard yard, standard foot and standard inch 
as are mentioned in section 5. 

[a] The words and fimires ‘'by ihe Commissioners in Calcutta under stH'tioir370 of tbo 
Calcutta Municipal Cons<didati<»n Act. 1888/* were omuUd by the KetXMbng and Amend- 
ing Act. 1934 (XXIV of 1934), S. 2 and Sch. I. 


[THE INDIAN] MEDICAL COUNCIL ACT, 1956 
(ACT CII of 1956) 

(Tile Act printeil here is as on 15-8-1900.] 

C: O N T E N T S 


Section 3 

1. Short title, extent and commence- 

mer^t. 

2. Definitions. 

3. Constitution and composition of 

the Council. 

4 . Mode of Election. 

5. Restrictions on nomination and 

membership. 

6. Incorporation of the Council, 

7. Term of office of President, Vice- 

President and meml>ers. 

8. Meetings of the Council. 

9. Officers, Committees and servants 

of the Council. 

10. The Executive Committee. 

11. Recognition of medical qnalifica- 

tions granted by Universities or 
medical institutions in India. 

12. Recognition of medical cjualifica- 

tions granted by medical institu- 
tions in countries with which 
there is a sclierne of reciprocity. 

13. Recognition of medical qualifica- 

tions granted by certain medical 
institutions whose qualifications 
are not included in the First or 
Second Schedule. 

14. Special provision in certain cases 

for recognition of medical oualifi- 
cation granted by medical iniiti- 
tutions in countries with which 
there is no scheme of reciprocity. 


15. Right of persons possessing qualifi- 
cations in the Sclicdules to be 
enrolled. 

10. Power to re(]uire information as 
to courses of study and examina- 
tions. 

17. Inspection of examinations. 

18. Visitors at examinations, 

19. Withdrawal of recognition. 

20. Post-graduate Medical Education 

Committee for as.sisting Council 
in matters relating to |>o.st- 
graduate medical education. 

21. The Indian .Medical Register. 

22. Supply of copies of the State 

Medical Rcgxstcr.s. 

23. Registration in tlie Indian Medical 

Register. 

21. Removal of names from the Indian 
Medical Register. 

25. Provisional registration for clini- 
cal practice. 

20. Registration of additional qualifi- 
cations. 

27. Privileges of person.s who are en- 

rol leu on the Indian Mfxlical 
Register. 

28. Person enrolled on the Indian 

Medical Register to notify change 
of place of residence or practice. 

29. Information to Ixj furnished by the 

Council and publication thereof. 
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Sbctxonb 

30. Commissions of inquiry. 

31. Protection of action taken in good 

faith. 

32. Power to make rules. 

33. Power to make regulations. 


34. Repeal of Act XXVII of 1933. 
THE FIRST SCHEDULE. 

THE SECOND SCHEDULE. 
THE THIRD SCHEDULE. 


STATEMENT OF OBJECTS AND REASONS 


*The objects of this Bill are to ariiend the 
Indian Medical Council Act, 1933 (XXVll of 
1933)-- 

(a) to give represent at ion to licentiate mem- 
bers of the nie<lical profession, a large 
number of wljorn are still practising in 
the country; 

(b) to provide for the registration of the 
nanK*s of citizens of India who have 
obtained foreign medical qualifications 
which are not at present recognised un- 
der tlie existing Act; 

(c) to provide for the temporary recognition 
of metlic:d qualifications granted by 
rnctlical institutions in countries outside 
India with which no scheme of recipro- 
city exists in cases where the medical 
practitioners concerned are attached 
for the time being to any medical insti- 
tution in India tor the purpose of teach- 
ing or research or for any charitable 
objec-'t; 

(d) to provide for the formation of a Com- 
mittee of Post-graduate Medical Educa- 
tion for the purpose of assisting the 


Medical Council of India to prescribe 
standards of post-graduate medical edu- 
cation for the guidance of Universities 
and to advise Universities in the matter 
of securing uniform standards for post- 
graduate medical education throughout 
India; 

(e) to provide for tlie maintenance of an 
all-India rc^gister by the Mcxiical Coun- 
cil of India, which will contain tfie 
names of all the medical practitioners 
possessing recognised intxlical qualifica- 
tions. 

2. The Indian Medical Council Act, 1933. 
does not now extend to Part-B States and it 
is now considered necessary that llie Act 
should cxtc*nd to the whole of India except 
Jammu and Kashmir. A few other minor 
amendments have lalso come to light in the 
course of tlie working of this Act, and as a 
matter of convenience it is now proposed to 
re-enact the existing Act with the above 
amendments.” 

— Gaz. of Ind. 1956, Extra, pt. Il-Sec. (2), 
p. 399. 


[THE INDIAN! MEDICAL COUNCIL ACT, 1956 
(ACT CII OF 1956^ 

[30th December, 1956.] 

An Act to provide for the reconstitution of the Medical Council of India, 
and the maintenance of a medical Register for India and for 
matters connected therewith. 

Be it enacted by Parliament in the Seventh Year of the Republic of India as 
follows : — 

[a] For St itemcnt of Objects and Reasons, Gaz. of India. 1956, Extra., Pt. Il-Sec. 

. 399. 

1 . Short title, extent and commencement. 

(1) Thi-s Act may l)e called THE INDIAN MEDICAL COUNCIL ACT. 1956. 

(a) It extends to the whole of India except the State of Jammu and Kashmir. 
(3) It shall come into force on such date* as the Central Government may 
by notiheation in the Official Gazette, appoint. 



2m Definitions. 

In this Act, unless the context otherwise requires.— 

(aj "approved in.stitution" means a hospital, health centre or other such 
institution recognised by a University as an institution in which a person 
may undergo the training, if any. required by his course of study Wore 
the award of any medical qualification to him; 

(b) "Council" means the Medical Council of India constituted under this Act; 

(c) “India" means the territories to which this Act extends; 
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(d) "Indian Medical Register** means the medical register maintained by the 
Council; 

(e) "medical institution** means any institution, within or without India, 

which grants degrees, diplomas or licences in meilicine; 

(f) "meilicine" means nKxlern scientific medicine in all its branches and 

includes surgery and obstetrics, but does not include veterinary 
medicine and surgery; 

(g) "prescril>ed" means prescribed by regulations; 

(h) "recognised medical (nialification" meansany of the medical qualifications 
included in the Schedules; 

(i) "regulation" means a regulation made \inder section 

(j) "State Medical Council" means a meihcal council constituted under any 

law for the time being in force in any State regulating the registration 
of practitioners of nuxlicinc; 

(k) "State Medical Register" means a register maintained under any law for 

the time being in force in any State regulating the registration of 
practitioners of medicine; 

fO ^'University" means any University in India established by law and 
having a mtxlical faculty. 

3« Constitution and composition of the Council. 

(l) Thii Central Ciovernment shall ca\isc to 1x5 constituted a Council 
consisting of the following members, namely ; 

(a) one member from each State other than a Union Territor)^ to I>e 

nominated by tlie Central Government in consultation with the State 
Government concerned; 

(b) one member from eacl) University, to be elected from amongst the 

members of the medical faculty of the University by memlxjrs of the 
Senate of the University or in case the University has no senate, by 
memlxirs of the Court; 

(c) one member from each State in which a State Medical Register is 

maintained, to 1x5 elected from amongst themselves by persons enrolled 
on such Register who possess the medical qualifications included in the 
First or the Second Schedule or in Part 11 of the Third vSchedule; 

{d) seven members to be elected from amongst themselves by persons 
enrolled on any of the State Medical Registers wlio ^ssess the mcxlical 
qualifications included in Part I of the Third Schedule; 

(e) eight meml>ers to be nominated by the Central Government. 

(2) The President and Vice-President of the Council shall l>e elected by the 
members of the Council from amongst themselves. 

(3) No act done by the Council shall be questioned on the ground merf?ly of 
the existence of any vacancy in, or any defect in the constitution of, the Council* 

4. Mode of election. 

(1^ An election under clause (b)» clause (c) or clause of sub-section 
of section 3 shall be conducted by the Central Government in aceordanci with 
such rules as may be made by it in this behalf, and any rules so made mav 
provide that pending the preparation of the Indian Medic al Register in accora* 
ance with the provisions of this Act, the members referred to in clause (d) of 
sub-section (1) ol section 3 may l>e nominated by the Central Government in* 
stead of being elected as provided therein. 

(2) Where any dispute arises regarding any election to the Council, it shall 
be referred to tne Central Government whose decision shall be final. 
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O0 Restrictions on nomination and membership. 

(li No person shall be eligible for nomination under clause (a^ ol sub- 
se^ion (1) of section 3 unless he possesses any of the medical qualifications 
included in the First and Second Schedules, resides in the State concerned, 
and, where a State Medical Register is maintained in that State, is enrolled on 
that register. 

(2) No person may at the same time serve as a meml>er in more than one 
capacity. 

Incorporation of the Council. 

The Council so constituted shall be a body corporate bv the name of the 
Medical Council of India, having perpetual succession and a common seal, 
with power to acquire and hold property, both movable and immovable, and 
to contract, and shall by the said name sue and be sued. 

Term of office of President, Vice-President and members. 

(1) The President or Vice4Vesident of the Council shall hold office for a 
term not exceeding beyond the expiry of his term as member of the Council. 

(ii) Sul)ject to the provisions of this section, a member shall hold office for a 
term of five vears from the date of his nomination or election or until his suc> 
cessor shall nave been duly nominated or elected, whichever is longer. 

(3) An elected or nominated rncrnl^er shall he deemed to have vacated his 
seat if he is absent without excuse, sufficient in the opinion of tlie Council, 
from three consecntiv(' ordinary meetings of the Council or, in the case of a 
member elected under clause (b) of sulvsection (l) of section 3, if he ceases to 
be a rnemljer of the medical faculty of the University concerned, or in the 
case of a member elected under danse fc) or clause (d) of that sub-section, if 
he ceases to he a person enrolled on the State Medical Register concerned. 

(4) A casual vacancy in the Council shall be filled l)y nomination or elec- 
tion, as the case may l^e, and the person nominated or elected to fill the 
vacancy shall hold office only for the remainder of the term for which the 
member whose place lie takes was nominated or elected. 

(5) Meml>ers of the Council shall be eligible for re-nornination or re- 
election. 

(6) Where the said term of five years is about to expire in respect of any 
meinlier, a successor may be nominattKl or elected at any time within three 
months liefore the said term expires but he shall not assume office until the 
said term has expired. 

8* Meetings of the Council. 

(I) The Council shall meet at least once in each year at such time and place 
as may be appointed by the Council. 

(i^) Unless otherwise provided by regulations, fifteen members of the Council 
shall form a quorum, and all the acts of the Council shall be decided by a 
majority of the members present and voting, 

9 . Officers, committees and servants of the Council. 

The Council shall — 

(1) constitute from amongst its members an Executive Committee and such 
other Committees for general or social purposes as the Council deems neces- 
sary to carry out the purposes of this Act; 

(2f appoint a Registrar who shall act as Secretary and who may also, if 
deemed expedient, act as Treasurer; 

(3) employ such other persons as the Council deems necessary to carry out 
the purposes of this Act; 
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( 4 ) require and take from the Registrar, or from any other employee, such 
security for the due jierformance of his duties as the Council deems necessary; 
and 

(6) with the previous sanction of the Central Government, fix the remune- 
ration and allowances to l>e paid to the President, V^ice- President and rnernliers 
of the Council and determine the conditions of service of the employees of the 
Council. 

lO. The Executive Committee. 

(DThe Executive Committee, hereinafter referred to as the Committee^ 
shall consist of the President and Vice-President, who shall 1x5 memliers ex 
officio, and not less than seven and not more than ten other members who shall 
be elected by the Council from arnorigst its members. 

President and Vice-President shall lie the President and Vice- 
President respectively of the Committt^e. 

(3) In addition to the powers and duties conferred and imposed upon it by 
this Act, the Committee shall exercise and discharge such powers and duties as 
the Council may confer or impose upon it by any regulations w^hich maybe 
made in this behalf. 

11* Recognition of medical qualifications granted by Universities or 
medical institutions in India. 

(1) The medical qualifications granted by any University or medical institu- 
tion in India which are includecl in the First Schedule shall fxJ recognised 
medical qualifications for the purposes of this Act. 

(2) Any University or medical institution in India which grants a medical 
qualification not included in the PTrst .Schedule may apply to the.* Central 
Covernment to have such (jualification recognised, and the Central Govern- 
ment, after consulting the Omncil, may, by notification in the Official Gazette,, 
amend the First Schedule so as to include such qualification therein, and any 
such notification may also direct that an entry sludl be made in the last colunm 
of the First Schedule against such medical (]ualificalion declaring that it shall 
be a recognised medical qualification only when granted after a specified date. 

12« Recognition of medical qualifications granted by medical institutions m 
countries with which there is a scheme of reciprocity. 

f 1) Tlie medical ({ualifications granted by medical institutions outside India 
which are included in the Second Schedule shall l>e recognised medical quali- 
fications for the purposes of this Act. 

(2^ The CouTieil may enter into negotiations with the Authority in any State 
or country outside India which by the law of such State or country is entrusted 
with the maintenance of a register of medical practitioners, for the settling of 
a scheme of reciprocity for tne recognition of metiical qualifications and in 
pursuance of any such scheme, the Central Government may, by notification in 
the Official C^azette, amend the Second .Schedule so as to incbide therein the 
medical qualification which the Council has decided should be recognised, and 
any such notification may also direct that an entry shall l)e made in tfie la.st 
column of the Second .Schedule against such incxlical qualification declaring 
that it shall be a recognised medical qualification only when granterl after a 
specified date. 

(3) The Central Government, after consultation with the Council, may, by 
notification in the Official Gazette, amend the Second Schedule by directing 
that an entry fie made therein in resect of any medical qualification declaring 
that it shall be a recognised medical qualification only when granted before a 
specified date. 

( 4 ) Where the Council has refused to recommend any medical qualificatioif 
which has been proposed for recognition by any Authority referred to in sub- 
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section (2) and that Authority applies to the Central Government in this behalf, 
the Central Government, after considering such application and after ol^taining 
from the Council a report, if any, as to the reasons for any such refusal, may, 
by notification in the Official Gazette, amend the Second Schedule so as to 
include such qualification therein and the provisions of sub^section shall 
apply to such notification. 

13# Recognition of medical qualifications granted by certain medical institu- 
tions whose qualifications arc not included in the First or Second 
Schedule, 

(l) The medical qualifications granted by medical institutions in India which 
are not included in the First Sch^ule and which are included in Part I of the 
Third Schedule shall also be recognised medical qualifications for the purposes 
of this Act. 

(2j The medical qualifications granted to a citizen of India — 

(a) before the 15th day of August, 1947, by medical institutions in the terri- 
tories now forming part of Pakistan, and 

(h) l>efore the first day of April, 1937, by medical institutions in the territories 
now forming part of Burma, 

which are included in Part I of the Third Schedule shall also be recognised 
medical qualifications for the purposes of this Act. 

(S) The medical qualifications granted bv medical institutions outside India 
which are included in Part II of the Thircl Schedule shall also be recognised 
medical qualifications for the purposes of this Act, but no person possessing 
any such qualification shall be entitled to enrolment on any State Medical 
Register unless he is a citizen of India and has undergone such practical training 
after obtaining that qualification as may be required by the rules or regulations 
in force in the country or State granting the qualification, or if he has not 
undergone any practical training in that country or State, he has undergone 
such practical training as may prescribed. 

U) The Central Government, after consulting the Council, may by notifica- 
tion in the Official Gazette, amend Part 11 of the Third Schedule so as to include 
therein any qualification granted by a medical institution outside India which 
is not included in the Second Schedule. 

(5) Any medical institution in India which is desirous of getting a medical 
qualification granted by it included in Part I of the Third Schedule may apply 
to the Central Government to have such qualification recognised and the Central 
Government, after consulting the Council, may, by notification in the Official 
Gazette, amend Part I of the Third Schedule so as to include such qualification 
therein, and any such notification may also direct that an entry shall be made 
in the last column of Part I of the Third Schedule against such medical quali- 
fication declaring that it shall be a recognised medical qualification only when 
granted after a specified date, 

14* Special provision in certain cases for recognition of medical qualifica- 
tion granted by medical institutions in countries with which there is 
no scheme of reciprocity. 

(l) The Central Government after consultation with the Council may, by 
notification" in the Official Gazette, direct that medical qualifications granted 
by medical institutions in any State or country outside India in respect oF which 
a scheme of reciprocity for the recognition of medical qualifications is not in 
force, shall be recognised medical qualifications for the purposes of this Act or 
shall be so only when granted after a specified date; 

Provided that medical practice by the doctors possessing such qualifications 
shall be limited to the institution to which they are attached for the time f^ing 
for purposes of teaching* research or charitable work and shall be limited to 
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the period specified in this behalf by the Central Government by general or 
special order. 

(2i In respect of any such medical qualification, the Central Government, 
after consultation with the Council, may, by notification in the Official Gazette, 
direct that it shall be a recognised medical qualification only when granted 
before a specified date. 

No/^.—Under this section, foreign qujlificitions .m* only for limited 

purposes And for particular areas. Hecognition under this sei'tioa dtHss not jHtrnnt the 
nolaer of the qualification to practise tne profession generally. It is only confined to 
teaching, research or charitable work attaclud to specified institutions. 

IS* Right of persons possessing qualifications in the Schedules to be 
enrolled. 

Subject to the other provisions contained in this Act, the medical qualifica- 
tions included in the Scliedules shall be sutficient qualification for enrolment 
on any State Medical Register. 

16* Power to require information as to courses of study and examinations. 

Every University or medical in.stitiition in India which grants a recognised 
medical qualification shall furnish such information as the Council may, from 
time to time, require as to the courses of study and examinations to he under* 
gone in order to obtain such (jualification, as to the ages at which such courses 
of study and examinations are re<iuircd to be undergone and such (nullification 
is conferred and generally as to the rc(|uisites for ol)taining such qualification. 

IT* Inspection of examinations. 

(li The Committee sliall appoint such number of medical inspectors as it 
may deem re<juisite to attend at any or all of the examinations held f)y Univer- 
sities or medical institutions in India for the purpose of recommending to the 
Central Government recognition of medical (jualifications. 

(2) Inspectors appointed under this section shall not interfere with the 
conduct of any examination but they shall report to the Cornmittoe on the 
sufficiency of every examination which they attend and on any other matters 
in regard to which the Committee may require them to report. 

(3) The Committee shall forward a copy of any such report to the University 
or medical institution concerned, and shall also forward a copy with the 
remarks of the University or institution thereon, to the Central Government. 

18 * Visitors at examinations. 

(1) The Council may appoint such numl)cr of visitors as it may deem 
requisite to attend at any or all of the examinations held by Universities or 
medical institutions in India for the purpose of granting recognised medical 
qualifications. 

(2) Any person, whether he is a member of the Council or not, may be 
appointed as a visitor under this section but a person who is appointed as an 
inspector under section 17 for any examination shall not be appointed as a 
visitor for the same examination, 

(Si Visitors appointed under this section shall not interfere with theconduc't 
of any examination but they shall report to the President of the Council on tlie 
sufficiency of every examination which they attend and on any other matters 
in regard to wffiich the Council may refjuire them to report. 

(4) The report of a visitor shall be treated as confidential unless in any 
particular case the President of the Council otherwise direct.s : 

Provided that if the Central Government requires a copy of the report of a 
visitor, the Council shall furnish the same. 

10* Withdrawal of recognition. 

(1) When upon report by the Committee or by visitor appointed und^ 
section 18, it appears to the Council that the courses of study and examinatiofi 
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to be undergone in any University or medical institution in India in order to 
obtain a recognised medical qualification or that the standards of proficiency 
rec|uired from candidates at any examination held for the purpose of granting 
such qualification are not such as to secure to persons holding such qu.ilifica- 
tion the knowledge and skill retpiisite for tlie efficient practice of medicine, 
the Council shall make a representation to that effect to the Central Govern- 
ment, 

(2) After considering such representation, the Centra! Government may send 
it to the State Government of the State in which the University or medical 
institution is situated and the State Government shall forward it along with 
such remarks as it may choose to make to the University or medical institution, 
with an intimation of the period within which the University or medical 
institution may submit its explanation to the State Government. 

1 3 ) On the receipt of the explanation or, where no explanation is submitted 
within the period fixed, then on the expiry of that period, the State Govern- 
ment shall make its recommendations to the Central Government. 

(4) The Central Government, after making siich further inquiry, if any, as it 
may think fit, may, by notification in the Official Gazette, direct that an entry 
shall 1)0 made in the appropriate Schedule against the said medical qualification 
declaring that it shall l)e a recognised medical qualification only when granted 
l>efore a specified date. 

20. Post-graduate Medical Education Committee for assisting Council in 
matters relating to post-graduate medical education. 

(1) The Council may prescribe standards of post-graduate medical education 
for the guidance of Universities, and may advi.se Universities in the matter of 
securing uiiiforrn standards for post-graduate medical education tliroughout 
India, and for this purpose the Central Government may constitute from 
among the memV)ers or the Council a Post-graduate Medical Education Com- 
mittee (hereinafter referred to as the Post-graduate Committee.) 

(2) The Post-graduate Committee shall consist of nine members all of whom 
shall l>e persons possessing post-graduate medical qualifications and experience 
of teaching or examining post-graduate students of medicine. 

(8) Six of the mernfxjrs of the Post-graduate Committee shall be nominated 
by the Central Government and the remaining three members shall be elected 
by the Council from amongst its members. 

(4) For the purpose of considering Post-graduate studies in a subject, the 
Post-graduate Committee may co-opt, as and when necessary, one or more 
meml>€rs qualified to assist it in that subject. 

(5) The view's and recommendations of the Post-graduate Committee on all 
matters shall l>e placed before the Council; and it the Council does not agree 
with the views expressed or the recommendations made by the Post-graduate 
Committee on any matter, the Council shall forward them together with its 
observations to the Central Government for decision. 

21* The Indian Medical Register. 

(1) The Council shall cause to be maintained in the prescribed manner a 
register of medical practitioners to l>e known as the Indian Medical Register, 
which shall contain the names of all persons who are for the time being 
enrolled on any State Medical Register and who possess any of the recognisea 
medical qualifications. 

(2) It shall be the duty of the Registrar of the Council to keep the Indian 
Medical Register in accordance with the provisions of this Act and of any orders 
made by the Council, and from time to time to revise the register and publish 
it in the Gazette of India and in such other manner as may be prescribed. 
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(S) Such register shall l>e deemed to be a puV^Iic document within tlie mean* 
ing of the Indian Evidence Act, 1872, and may be proved by a copy published 
in the Gazette of India, 

22* Supply of copies of the State Medical Registers, 

Each State Medical Councii shall supply to the Council three printed copies 
of the State Metlical Register as soon as may be after the comrnenceinent of 
this Act and subsequently after the first day of April o( each year, and each 
Registrar of a State Medical Council shall inform the Council without delay of 
all additions to and other amendments in the State Medical Register made from 
time to time. 

23* Registration in the Indian Medical Register. 

The Registrar of the Council may, on receipt of the report of registration of 
a }>erson in a State Medical Register or on apjuication made in the [)n‘scril>ed 
manner by any such person, enter his name in the Indian Medical Register « 

Provided that the Registrar is satisfied that the [>erson concerned possesses a 
recognised medical qualification. 

24. Removal of names from the Indian Medical Register. 

(1) If t!ie name of any person enrolled on a State Medical Register is re- 
moved therefrom in pursuance of any power conferred by or uncler any law 
relating to registration of medical practitioners for the time l>eing in force in 
any State, the Council shall direct the removal of the name of such person 
from the Indian Medical Register. 

(2) Where the name of any person has been removed from a State Medical 
Register on any ground other than that he is not possesscnl of the reijnisite 
medical qualifications or where any anplication imide by the .said person (or 
restoration of his name to the State Nledical Register has been rejected, lie may 
appeal in the prescribed manner aiid subject to such conditions inclutling con- 
ciitions as to the payment of a fee as may be laid down in rules made i>y the 
Central Government in this behalf, to the Central Government, whose decision 
which shall Ix^ given after consulting the Council, shall l>c binding on tlie 
State Government and on the authorities concerned with the preparation of 
the State Medical Register. 

25. Provisional registration for clinical practice. 

If tlie courses of study to l>e undergoim for ol)taining a recognised medical 
<}ualification include a period of training after a person has passed the qualify- 
ing examination and before such qualification is conferreti on him any such 
person shall, on application made l>y him in this Ixihalf, be granted provisional 
registration in a State Medical Register by the State Medical Council com 
cerned in order to enable him to practise medicine in an approved institution 
for the period aforesaid. 

20. Registration of additional qualifications. 

f'i,) If any person whose name is entered in the Indian Medical Register 
obtains any title, diploma or other qualification for proficiency in sanitary 
science, puolic health or medicine whicn is a recognised medical qualific ition, 
he shall, on application made in this behalf in the nrescribed manner, be 
entitled to have an entry stating such other title, diploma or other qualifica- 
tion made against his name in tne Indian Medical Register either in substitu- 
tion for or in addition to any entry previously made. 

(2^ The entries in respect of any such person in a State Medical Register 
shall be altered in accordance with the alterations made in the Indian M^ical 
Register, 



110 ISB 37 ^] 


[Thb iNDiikN] Medical Council Act, 1956 


Z*7m Privileges of persons who are enrolled on the Indian Medical Register. 

Subject to the conditions and restrictions laid down in this Act regarding 
medical practice by persons possessing certain recognised medical qualifica- 
tions, every person whose name is for the time being borne on the Indian 
Medical Register shall be entitled according to his qualifications to practice as 
a medical practitioner in any part of India and to recover in due course of law 
in respect of such practice any expenses, charges in respect of medicaments or 
other appliances, or any fees to wnich he may be entitled. 

28 . Person enrolled on the Indian Medical Register to notify change of 

place of residence or practice. 

Every person registered in the Indian Medical Register shall notify any 
transfer of the place of liis residence or practice to the Council and to the 
State Medical Council concerned, within thirty days of such transfer, failing 
which his right to participate in the election of members to the Council or a 
State Medical Council shall be liable to be forfeited by order of the Central 
Government either permanently or for such period as may \>e specified therein. 

29. Information to be furnished by the Council and publication thereof. 

(1) The Council shall furnish such reports, copies of its minutes, abstracts 
of its accounts, and other information to the Central Government as that Gov- 
ernment may require. 

(2) The Central Government may publish in such manner as it may think 
fit, any report, copy, abstract or other information furnished to it under this 
section or under sections 17 and 18. 

30. Commissions of inquiry. 

(1) Whenever it is made to appear to the Central Government that the 
Council is not complying with any of the provisions of this Act, the Central 
Government may refer the particulars of the complaint to a Commission of 
inquiry consisting of three persons, two of whom shall l>e appointed by the 
Central Government, one being a judge of a High Court, and one by the 
Council, and such Commission shall proceed to inquire in a summary manner 
and to report to the Central Government as to the truth of the matters charged 
in the complaint, and in case of anv charge of default or of improper action 
l>eing found by the Commission to nave been established, the Commission shall 
recommend the remedies, if any, which are in its opinion necessary. 

(2) The Central Government may require the Council to adopt the remedies 
so recommended within such time as, having regard to the report of the Com- 
mission, it may think fit, and if the Council fails to comply with any such 
requirement, the Central Government may amend the regulations of the 
Council, or make such provision or order or take such other steps as may seem 
necessary to give effect to the recommendations of the Commission. 

(3) A Commission of Inquiry shall have jxiwer to administer oaths, to 
enforce the attendance of witnesses and the production of documents, and shall 
have all such other necessary powers for the purpose of any inquiry conducted 
by it as are exercised by a civil Court under tne Code of Civil Procedure, 1908. 

31. Protoction of action taken in good faith. 

No suit, prosecution or other legal proceeding shall lie against the Govern- 
ment. the Council or a State Medical Council or any Committee thereof, or 
any officer or servant of the Government or Councils aforesaid for anything 
which is in good faith done or intended to be done under this Act. 

32. Power to make rules. 

(1) The Central Gorverranart may, by notification in the Official Gwette. 
make rules* to carry out the purposes of this Act 
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(2) All rules made under this section shall be laivl for not less than thirty 
days l)efore both Houses of Parliament as soon as possible after they are rnade^ 
and shall be subject to such modifications as Parliament may make during the 
session in which they are so laid or the session immtxliately following. 

[a] For Indian Medical Cotmcil Rules, 1957, Gaz. of Ind., 1957, Ft. Il-StH;. p. 831. 

33. Power to make regulations. 

The Council may, with the previous sanction of the Central Government, 
make regulations generally to carry out the purposes of this Act, and, without 
prejudice to the generality of this power, such regulations may provide for — 

(a) the management of the proj^erty of the Council and the maintenance and 

audit of its accounts; 

(b) the summoning and holding of meetings of the Council, the times and 

places where such mc'c^tings are to Ih^ held, the conduct of business 
thereat and the numl)er of members necessary to constitute a quorum; 

(c) the resignation of meml>ers of the Council; 

(d) the powers and duties of the President and V^ice-President; 

(e) the mode of appointment of the Executive Committee and other Com- 

mittees, the summoning and holding of meetings, and the conduct of 
business of such Committees; 

(f) the tenure of office, and the powers and duties of the Registrar and other 

officers and servants of the Council; 

(g) the particulars to Ik? stated, and the proof of qualifications to l>o given in 

applications for registration under tnis Act; 

(h) the fees to l>e paid on applications and appeals under this Act; 

(i) the appointment, powers, duties and procedure of medical inspectors and 

visitors; and 

(j) any matter for which under this Act provision may be made by regula* 

tions. 


‘134. Repeal of Act XXVII of 1933. 

(1) The Indian Medical Council Act, 1933, is hereby repealed. 

(2) Notwithstanding anything contained in this Act, until the Council is cons- 
tituted in accordance with the provisions of this Act : — 


(a) the Medical Council of India as constituted immediately before the corn- 

mencement^* of this Act under the Indian Medical Council Act, 1933, with 
the addition of seven rnemlK3rs nominated thereto by the Central Govern- 
ment from among [XJrsons enrolled on any of the State Medical Registers 
who possess the medical qualifications included in Part I of the Third 
Scheuule to this Act (hereinafter referred to as the said Medical Council), 
shall 1)6 deemed to l>e the Council constituted under this Act and may 
exercise any of the powers conferred or perform any of the duties im- 
posed on the Council; and any vacancy occurring in the said Medical 
Council may be filled up in such manner as the Central Government may 
think fit; and 

(b) the Executive Committee and other Committees of the said Medical 

Council as constituted immediately tefore the commencement^ of this Act 
shall l>e deemed to be the Executive Committee and other Committees 
constituted under this Act.] 

fa] 8ub*tituUd and deemed always to have been »uh§UtuUd for the original section 34, 
bv the Medical Council (Amendment) Act, 1958 (XXXVI of 1958), S. 2. [b] That ii 1ft 

November, 1958, 

OBJECTS AND REASONS 


*"As fODD as the new Act [that is, the Indian 
Medical Council Act, 1956] if brou|^t into 
krcflw the existing Cooooil will cease to htoo* 


tlon as there is no provision for continnliig the 
existinE Council, and some time will neces- 
tarilv have to elapse, before a new Council 
can DO cooftituted under the 1056 Act. As it 
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in d<»irable that there should be continuity in 
the existence of the Medical Council, it is pro- 
posed to provide for the continuance of the 
-existing Council after the commencement of 


the new Act until the new Council is cons- 
tituted-** This section gives effect to this ob- 
ject. — S. O- R., Gaz. Ind., 1958, Extra,, Pt. Ib 
sec. 2, page 875. 


THE FIRST SCHEDULE 
{Ses section 11) 

RECOONIBKD MEOfCAL O^ALIFrCATIONS CKANTED BY UNIVERHITIES OB 
Medical iNtiTiTUxioNS in India. 


University or Medical 
Institution 


Hecognist*d medical 
qualification 


Abbreviation for 
registration 


University of Allahabad ... 
University of Bombay 


University of Calcutta 


University of Lucknow 


University of Madras 


Patna University 


Andhra University 


College of Physicians and Sur- 
geons, BcMnbay. 


Bachelor of Mctlicine and M.B,, B.S., Allahabad. 
Bachelor of Surgery. 

Licentiate in Medicine and L.M.S., Bombay. 
Surgery. 

Bachelor of Medicine and M B., B.S., Bombay. 
Bachelor of Surgery. 

Doctor of Medicine ... M.D., Bombay. 

Master of Surgery M.S., Bombay. 

Licentiate in Medicine and L.M.S., Calcutta. 
Surgery- 

Bachelor of Medicine. M.B., Calcutta. 

Bachelor of Medicine and M.B., }bS., Calcutta. 

Bachelor of Surgery. 

Doctor of Medicine ... M.D., Calcutta. 
Master of Surgery M.S., Calcutta. 

Master of Obstetrics ... M.O., Calcutta. 

Bachelor of Medicine and M.B., B.S., Lucknow. 
Bachelor of Surgery. 

Doctor of Meilicine ... M.D., Lucknow. 

Master of Surgery ... M.S., Lucknow. 

Licentiate in Medicine and L.M.S., Madras. 



Master of Surgery. 

Bachelor of Medicine and M.B., B.S., Madras. 

Bachelor of Surgery. 

Doctor of Medicine ... M.D., Madras. 

Master of Surgery ... M.S., Madras. 

Bachelor of Mecucine and M.B., B.S., Patna, 

Bachelor of Surgery. 

Doctor of Medicine ... M.D., Patna, 

Master of Surgery M.S , Patna. 

Bachelor of Medicine and M.B., B.S., Andhra. 

Bachelor of Surgery. 

Doctor of Medicine ... M.D., Andhra. 

Master of Surgery •• M.S., Andhra. 

Licentiate in Kleiiicine and L.M.S., Andhra. 

Surgery. 

Mombersnip of College of M.C.P.S., (Bombay). 

Physicians and Surgeons, This shall be a recognised 
Bombay. medical qualification only 

when granted after the 
3ath April, 1944. 

Fellowship of College of F.C.P.S. (Med.) (Bombay). 
Physicians and Surgeons, F.C.P.S. (Path.) (Bombay). 
Bombay, in Medicine, F.C.P.S, (Surg.) (Bombay). 
Pathology, Surgery or F.C.P.S. (Derm.) (Bombay). 
Dermatology. These qualifications shall l^ 

recognised medical qualifi- 
cations only when granted 
after the 1st April, 1954. 

♦[Fellow’ship of the College ‘[F.C.PS. (Mid. & Gyn.) 
of Physicians and Sur- F.C.P.S. (Ophth.) 
geons, Bombay in Mid- D.P.B, (Dip, in Path-& Bact.) 
wifery a ikI Gynaecology, D.G.O. (Dip. in Cyn. ^ 
Ophtnalmoli^ and Dip* Obsts.) 
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University or Medical 
Institution 


^^niversity of Agra 

'University of East Punjab 

East Punjab State Medical Faculty 


T’niversity of Delhi 

■Cauhati University 

State Medical Faculty ot NN’est 
Bengal. 

Idiiveisity of Biliar 

I’niversity of j’oona 

i’tkal I'uiversity 

idujarat University 

Nagpur I niv rsity 
Osniania University 
I'niversity of Mysore 

University ot Bajputana 

University of BarcKla 

t>[Karnatak University 

•[Aligarh University 


Recognised medical 
qualification 

lomas of the said College 
in Pathology, and BaetCj. 
riology Cynaecology and 
Obstetrics, and Child 
Health 1 


Bachelor of Mc^tlicine and 
Bachelor of Surgery. 
Bachelor of Meilicine and 
Bachelor of Surgery. 

Lh entiate in Medic ine and 
Surgery. 


Bachelor ot Medicine and 
Bachelor cd Surgery. 
lUit helor of MchIic jiie and 
Hac helor of Surgery. 
Mcanberslup ot the* State 
Medical raenlty ot VS c st 
Bengal. , , 

Bachelor ot Medicine iiihI 
Bachelor of Surgerv 
Bac helor ot Medu iiu' uul 
Bac lu'lor of Surg*ry. 

B.it heha ot Mtnhc:inc' aiul 
Bac he lor of Surgery. 

Bac hehr of Medu um* and 
tiic lu'lor of Surgery. 
B.icdK*h>r ot Medicine and 
Ihichelor of Surge ry. 

Bac helor ot Medic ine* and 
tVee lu lor of Surgrry. 
ft u lu'lor ot M(.*diejne and 
lUietH-hM of Surgery. 


H ic tielor of Mc*diciiu and 
Bachelor of Surgery. 
Bachelor of Mc'dicine and 
Bi»rlic*lor of Surgery. 
Bachelor of Medicine and 
Bachelor of Surgery. 
Diploma in Ophthalmology. 


Abbreviation for 
registration 

DC.H. (Dip. in Child 
Heath ) 

These qualifications .shall bo 
rc‘iogni5t'd medical qimlU 
tic itions tmder this S<.'ho- 
civile only when they are 
tield by personji holding 
any otlier mcnhcal quali« 
fie at ion s|Hr'ified in this 
Schc'dule. J 
M B , B.S , Agra. 

M.B., B.S., East Punjab, 

l.,M S , F.ast Punjab, 
rliis (jualification shall l>e a 
rv'cogiuscd one only when 
grantc‘d on or after tlio 
lv'>th August, 1947, pro* 
viclt*d the holders tliensof 
liad passc'd tin* K.Sc.. 
(vxamin ation before taking 
up mt'dical studjc‘S. 

M.B., IVS , iDelhi). 

M B.. B.S . (Cauhati). 

N!..M F . (W est Bengali 


M.B., B.S I Bihar). 

M.B.. B.S (Poon i). 

MB. B.S. (Utkal). 

M.B , B.S ((iujarat). 

M B B.S , (Nagpur). 

M B B S., (Osmaniii). 

M B , B.S.. (.Mysore*). 

This qualification shall be a 
rec(»guisc*d cpialification 
only when grautcnl after 
the dlst December. 1932. 

M B . B.S , (Bajputana), 

M B , B.S , (Baroda). 

M B., B.S., (Karn.itak) 1 

DO. (Dip. in Ophthalmo- 
logy). 

Tbi.s qualification shall lx? a 
r(*cogniH*d inedieal (nulli- 
fication under this Sche- 
dule only when it is field 
by a person holding any 
other medic al quaiiflcsi* 
tion speciftesl in tbi* 
Scficrlule.] 


[al J»mrUd by Notification S O. 174«. dat«l *5^ 

Pt Il-S 3(ii),a 1926. [b] JnterUd by Notificatioji S.O. 265- tlat«l 10.l2-iy&a, puD- 

Hsh«d in Caz. of Ind.. 1958. Pt. Il-S. 3 m). page 2001. 


CVol. 10.1 2 A.M. 8. 
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THE SECOND SCHEDULE 
(Ses section 12) 

HEC(K;NISED medical Q^'ALIFICATIONS granted by medical 
INSTITUTIONS OUTSIDE INDIA 


Country Qualifications 

United Kingdom Registrable qualifications admitting primarily to the Medical 

Register grante<l by licensing liodies in the United Kingdorrt 
as shown in Table ‘E’ set out in the Medical Register 
printed and published from time to time under the direc- 
tion of the General Medical Council of the United Kingdom 
in pursuance of the Medical Acts, 1858, 1886 and 1950. 


Registrable qualifications 

Other Countries Title Nature of quali- Abbreviations 

fic.jtion as stated 
in diplomas 


1 2 


n 

) 

4 

AUSTRALIA- 
if gw South Wale ft — 

University of Sydney • • 

M. B. 

Medicine and 

U. Sydney. 

(c) 

M. D. 

Surgery. 


South Australia--- 

University of Adelaide. 

Ch. M. B. S. 

M.B., B. S. 

Do. 

U. Adelaide. 

(a) (c) 

Victoria— 

University of Melbourne. • 

M. D. 

M. S. 

M. B. 

Do. 

U. Mel[>ourne. 

(0) 

BURMA- 

University ol Rangoon . 

M. D., B. S. 

M. S. 

M.B., B.S. 

Do. 

U. Rangoon. 

CANADA- 

Albgrta— 

College of Plwsicians and 

Mernl3er 

Do. 

C. P. and S. Alta. 

Surg(*ons of the Province of 
Alberta (b) 

University of Alberta (b) , 

M. D. 

Do. 

U. Alberta. 

Momitoba— 

College of Physicians and Sur- 
geons of the Province of 
Manitoba (b) 

Memlier 

Do. 

C. P. S. Man. 

University of Manitoba (c) . 

M D., M.D.. 

Medicine and 

U. Man. 

north Wg»t Ttrriiorigs — 

College of Physicians and Sur- 
t^ns of the Province of North- 
West Territories ^6^ . 

CM. 

Member 

Surgery. 

Mwlicine and 

C. P. & S. N. W. 


Surgery 

Terr. 

(When held in conjunction with 
License of the College of Physi- 
cians and Surgeons of the Pro- 
vince of Saskatchewan or the 
Provin6c of Alberta) 

Kova Sooiia— 

Nova Scotia Provincial Medical 

L.M.S. 

Do. 

N. Scotia P. M. Bd^ 

hoard (a) (e) 

Dalhousie University (a)(e) . 

M.D., C. M. 

Do. 

Dalhousie U. 

nrimeg Edvmrd Idand 

Prince Edward Island Medical 

L.M.S. 

Do. 

M. Co. P. E. I. 

Council (bj • • • • 
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CEYLON- 


Ceylon Medical College (a) (c) 

L,M.S. 

Do. 

Ceylon M. Co, 

HONG KONG- 

University of Hong Kong (a) (c) 

M.B.. B.S. 

Do. 

U. Hong Kong. 

ITALY- 

All Royal Italian 1 iiiver- 
siiii s {dj . • . . 

M.D., M.S. 

M.D. 

Do. 


JAPAN— 

All bnperial Universities (t) 

Any Government of Prefect oral 
special colleges designattnl by a 
Minister of Education of Japan 
(e) 

M.B.(lgakushi) 
M.D. dgiku 
liakushi) 

M.B. (Igakushi) 

Do. 

Do. 


MALTA- 

Royal University of Malta 

M.D. 

Do. 

l'. Malta. 

NEWFOUNDLAND- 

Newfoundland Medical Board (b) 

L.M.S, 

Do. 

U. Nlfd. M. BJ. 

NEW ZEAL AN D- 

University of New Zealand 

M B.. Ch. n. 

Ch. M.. M.D. 

Do. 

U. N. Zealand., 

PAKISTAN— 

Punjab Univeisily 

I.M.S, 

.MR. 

M B.. B S. 

Do. 

U. West Punjal), 

Punjab Stale Medical Fat ully 

M D. 

MS. 

L.M.S. 

l.K enliatc 

in L.M.S. Punjab. 

UNION OF SOUTH AFRICA- 
University of South Africa (b) 

M R .Ch. R. 

NUxlit inc 
Surgery. 

Do. 

and This (jiialification 

shall be a recognis- 
ed one only when 
granted before the 
I5tli August, 1947 
provided llie hoi- 
dcTs tliereol had 
passed P'. Sc Exa- 
mination Iwforw 

taking up medical 
.studies. 

IJ. S. Africa. 

University of Cape Town (a) (e) 

M B., Ch. B. \ 

Do, 

U. CaIX^ '] own. 

University of the Witwatersrand, 

M D .CIi. M. f 
M.B.. Ch. B. 

Do. 

U. Witwatersrand. 

Johannesliurg (a) (c) 

M.D., Ch. M. 

Do. 



STRAITS SETTLKMENTS AND 
FEDERATED MALAY STATES - 
The King Edvv.ird Vll College of 

Medicine, Singapore fc) L.M.S, Do. Singapore Mod. Coll. 


(a) The qualification mn!*t be incl!ide<J in Tabic (F) of the British Medical Register ah 
published from time to time by the General Moilical Council of the United Kingdom. 

(b) When granted on or before the 31st OctolxT, 1937, 

(e) When granted on or liefore the 31sl Marcli, 1942. 

(d) When granted on or l>cfore the 10th October, 1940. 

($} When granted on or before the 8th Decefnl>er, 1941. 
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THE THIRD SCHEDULE 
(Sse section IS) 

Past I 

Recoowiskd Medical Qualifications Granted by Medical Institutions not included 

IN the First Schedi/le 


Name of Medical Institution 
or licensing authority 


Recognised medical 
qualification 


College of Physicians and Surgeons Licei»tiate of the College of 
of Bombay. Physicians and Surgeons, 

Bombay. 

•[Fellowships of the College 
of Physicians and Sur- 
geons Bombay in Mid- 
wifery and Gynaecology, 
Ophtnalmology and Dip- 
lomas of tlie said College 
in Pathoh^gy, and Bacte- 
riology, Gynaecology and 
oi)stetrics, and Child 
Health, j 


State Medical Faculty, Bombay. Licensed Metlical Practi- 
tioner, 

State Medical Faculty of Bengal. Licentiate of the Mcdicwl 

Faculty, Ben g<d. 


State Medical Faculty of West 
ik*ngal. 


Government of Bengal. 


Lif'ciitiate in Medicine 6c 
Surgery (Nat.) \V(‘st Ikui- 

Licentiate of the MtHlical 
Faculty, West B.ngil. 

Licentiate in Medicine &C 
Surgery (Nat.) West Ben- 
gal. 

lacenscd Medical Practi- 
tioner iC.unpbell Medical 
School ). 

Diploma of Medical College 
Ulengal). 

Licensed Medical Practi- 
tioner (Dacca Medical 
Sclux)l). 


State MtHlical Faculty of lUtar 
Pradesh. 


State Boartl of Medical FIxami na- 
tion, U. P. 

East Punjab State Medical Faculty, 


Follow of the State Medical 
Faculty (U. P.) 

Member of tlic State Medi- 
cal Faculty. 

Licentiate of the State 
Medical Faculty. 

Licenstnl Metlical Practi- 
tioner (V, P.) 

Licentiate in Metlicine and 
Surgery. 


Abbreviation 


L. C. P. S. (Bom.) 


•IF.C.P.S. (Mid. h Gyn.) 

F. C. P. S. (Ophth.) 

D.P.B. (Dip in Path.6c Bact.) 

D. G. O. (Dip in Gyn. 6c 
Obsts.) 

D.C.H. (Dip in Child Health.) 

These qualifications shall fje 
recognised medical quali- 
fications under this Sche- 
dule only when they are 
held by persons holding 
any other medical qualifi- 
cation spt'cifitxl in this 
Schedule] 

T. Nf.P. (Bom). 

L.M.F, (Bengal). Tliis quali- 
liiMtion shall be a recog- 
nisinl in(*dical qualification 
only when granted before 
(li(‘ 15lh August. 1947. 

L.M. N S. (Nat.) West Ben- 
gal. 

L.M.F. (W’est Bengal). 

L.M. 6c S. (Nat.) West Ben- 
gal. 


L. M. P. (Carnpliell Medical 
School). 

Dipl. Medl. Coll. (IkHigal). 

L. M.P. (Dacca Medl. Sch.) 

rhis qualification shall be a 

recognised medical quali- 
fication only when grant- 
ed l)efoie the 15th August, 
1947. 

F. S. M. F. (U.P.) 

M. S. M. F. (U.P.) 

L. S. M. F. (U.P.) 

L. M. P. (U.P.) 

L.M.S., East Punjab. 

This qualification shall be a 
recognised one only when 
granted on or after the 
15th August, 1947, to a 
person other than any 
person referred to in the 
entry relating to East 
Punjab State Medical 
Faculty in the First Sche- 
dule, provided he had 
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Name of Medical Institution 
or Ifcensing authority 

Slate Medical F'aculty of Punjab 


Covcrnment of Punjab 


Kecogniscd Medical 
qualification 


Fellow of tin* State Medical 
Fviculty (Punjab), 

Member of the State Mixli- 
cal Faculty (Ptinjab). 
Licentiate ol the State 
Medical F.iculty. 

••• Licensed Mixlical Practi- 
tioner vLahoit'), 


Hyderabad Goveniinent lacentiatc in MtHlicine ^ 

Surgery (DsrnaniaV 
Liccnsixi Mevlical Practi- 

tioner Hlyd,) 

Government of Mysore •*. Licensed NJedical Practi- 

tioner ^Mysore). 

Mysore Medical Scbo<il ... ... Licensed -Medical Prai ti- 

lioner {Mysore Medic al 
Sc hoop. 

Andlira I niversity ... Licculiatc in Medic im* and 

Surgery (Andhra L ) 

Assam Medical Examination Hoard. Liccnse<l Mc'dical Piac ti- 

tionc'r \ Assam K 
laceirsc'd Medical IVacti- 

tiom*r (H. \\\ McMic al 

School, Dihrugifh). 

Ikiard of Examiners, Medical Col- Licensed McMical Practi- 
lege, Madras. tioncT uMacIrasV 

Diploma in Medicine ^ 
Sui gcry. 

C. P. (or M. P) Medieal Examina- Lirenscsl Mc‘dical Pr icti- 
tion Boani. tioner ((' P. or M. P ). 

Orissa Medical Examination Board. Liccnsc^l Medical Pi act U 

tioner (Orissa). 

Bihar and Orissa Medical Exaini- Licc'nsrd .Medical Pr.ic ii- 
natioii Board. tioner iBihai and Orissa). 

Licc^nsed MchIicuI Pfiicti- 
tioner. r<*niplc> Mc*dicMl 
School, (Patna). 

King Edward Hospital Medical Diploma or cc*itilicate in 
Schcxil, Indore. Medicine and/or Surgery. 

Travancore I niversity Diploma or certilic ale in 

Medicine and/or Surgery. 

Rangoon University Licentiate in Mc'dicinc and 

Surgery. 


Burma Medical Examination Board. Licensed Medical Practi- 
tioner. 


•[Aligarh University Diploma in Oplithalmo- 

logy. 



In$tHed by Nolfn. S. O. 1747 dated 1^1959, 
. 3 (ii), p. 1926. 


published 


Abbreviation 


pasMxl the prxMntdical 
examination* 

F S-M.F. (Punjab). 

M.S.MF. (Punjab). 

L. S.M.F. (Punjab). 

M. P.L- (L ihore^ 

This sludl be* i rts.ognised 
medical gu ilification only 
when grintcd betore the 
l.>th August, 1947. 

1. M. S. (Ostnania'. 

L.M.P. (Hyd ). 

L.M.P. (Mysore). 

L.M.P. (.Mysore Medl. Sc h. ) 


L.M. ^ S. i.Andlira U.) 

LAPP (Assam), 

L M P. iB. W . Medl. Sell. 
Dibi ugarli). 

L.M.P (Madras'. 

D.M S. (Madras). 

Lie. Ap')th. (Madras). 

l. M.P. (U: P. or M.P.). 

L.M.P. (Ons.sa). 

L.M.P. (Biliar and Oriji.sa), 

L.M.P. (TcMiiplo .Medl. Sell* 
l‘alna ), 

Diploma or certificatti in 
Medicine and/or Surgery. 

Diplcana or certilicatc m 
MiHiicinc aticl/or Surgery. 

L M. ^c S. (Rangoon U ). 

I'lns gualilicalion shall Ik* a 
rix ognised incrdical (luab- 
iication only w lien grant - 
c*<.] before the 1st April, 
1937. 

L.M.P. (Burma). 

Tliis qualification shall l>e a 
rccoginsed iiH*dical quali- 
fication Only w'licui grantwl 
iK’fore the 1st April, 1937, 

D. O. (Diploma in Oplilhal- 

I.. 

recognised medical qmiU- 
H( ,ition under tins Sche- 
dule only wlien held by 
IK'rsons iiolding iiiiy 
other medic al qualifientiofi 
spcxificxi in this Sclae dule .] 

in Ga/ of lod. 1959, Ft. ll- 
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PART II 

RECXIGMISED MEDICAL QUALIFICATIONS GRANTED BY MEDICAL 
INSTITUTIONS OUTSIDE INDIA NOT INCLUDED IN THE 
SECOND SCHEDULE 

M.D. (Berlin). 

M.D. (Paris). 

M.D. (Amsterdam). 

M.D. (Freiburg, Germany). 

M.D. (Vienna). 

M.D. (Toronto, Canada). 

M.D. (Heid dburg). 

M.B.B.S. (Dacca). 

M.D. (Bonn). (S[x*cialist for Women’s Diseases & Obstetrics). 

M.B.B.S. (Ceylon). 

M.D. (Municb). 


[THE INDIAN] MEDICAL DEGREES ACT, 1916 
(ACT VII of 1916) 

[The Act printed here is as on 15-8- 1900.] 


C O N 

Sections 

1. Short title. 

2. Definitions. 

3. Right to confer clegree.s, etc. 

4. Prohibition of unauthorised con- 

ferment of degrees, etc. 


ENTS 

5. Contravention of section 4. 

6. Penalty for falsely assuming or 

using medical titles. 

7. Cognizance of oflences. 

8. Jurisdiction of Magistrates. 

SCHEDULE. 


STATEMENT OF OBJECTS AND REASONS 


“Acts of the IxK'al Council provide in many 
of the larger provinces of British India for the 
regi.stration of persons duly qualified to prac- 
tise western me<licine or surgery, and where 
such Acts have been nasst^l, Medical Councils 
have been constituted with specific powers and 
duties. 

It is now considered necessary to supple- 
ment this provincial legislation by an Impe- 
rial Act. restricting the right to issue degrees 
and diplomas in these systems of mcHiicine and 
surgery to duly constituted authorities, so 
as to ensure that such degrees and diplomas 
are not issued to unqualined persons. It has 
been found that at present, diplomas are issiufd 
by private institutions to untrained or insuffi- 
ciently trained persons, and that many of 
these diplomas are colourable imitations of 
those is.sued by recognisetl Universities and 
Corporations. The result is that recipients of 
such diplomas are able to pose to the public 
as possessing qualifications in medicine and 
surgery which they do not possess. The present 


Bill is intended to remove the public incon- 
venience and injury arising out of the present 
state of affairs. It prohibits all persons, save 
certain specified authorities, from issuing or 
alleging that they are entitled to issue any 
degree or diploma in western medicine or sur- 
gery. It also penalises persons w ho voluntarily 
ana falsely assume any medical title which is 
granted either by the C»eneral Council of 
Medical Education of the United Kingdom, or 
by the authorities constituted under the Act, 
and further prohibits the use of any coloura- 
ble imitations of such titles. 

The Bill does not affect the right of any per- 
son to exercise the profession of medicine or to 
practise as a physician or surgeon, provided 
he does not pretend to qualifications which he 
has not got; and its operation is rigidly restric- 
ted to the western methods of Allopathic 
medicine and surgery, Homoeopathic, Ayur- 
vedic and Unani practitioners being excluded 
from the purview of the Hill.” 

— Gazette of India, 1915, Part page 76. 


ACT HOW AFFECTED BY SUBSEQUENT LEGISLATION 


—Adapted by A. O. 1937; A. L. O., 1950; 2 
A. L O., 1956. 

— Amended in Assam by Assam Act X\T of 
1948; 

— Amended in Bibar by Bih. Act XX of 1949; 
— Amended in Madhya Pradesh by C. P. and 
Berar Act LXV of 1948; 

— Amended in Madras by Mad. Act XX of 1940; 


—Extended by Acts LIX of 1949; XXX of 1950- 

— Extended in Bombay by Bom Act IV of 
1950. 

—Extended in Punjab by Punj. Acts XXX of 
1958. 

—Repealed in part in Bihar by Bih. Acts XXXI 
of 1951; XXIV of 1953. 

— Repealed in part in Orissa by Ori. Act VIII 
of 1957. 
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[THE INDIAN] MEDICAL DEGREES ACT. 1916 
(ACT VII OF 1916^ 

[liUh March, 1916.] 

An Act to regulate the grant of titles implying qualificaiions in uiesiem medical 
science, and the assumption and use by unquali/tfd persons of such titles. 
Whereas it is exr^lient to regulate tlie grant of titles implying qualifica- 
tions in western medical science, and the assumption and use by um|ualified 
persons of such titles; It is hereby enacted as follows: — 

[i\] For Statement of Ohjtx'ts and Rea^tons, see Caz. of Ind., 1915. Pt V, 76; for Rfsport 
of Select Committee, see ibid, 1916, Pt. V, p, 7, 

This Act has lx*en exteiuhnl to the new Provinces and Mer^tHl States by the Meripedl 
States (Laws) Act, 1949 (IJX of 1949), S. 1 1-1-1950] and to the States of Manipur, 
Tripura and V'indhva Priulesh bv the Union Territories (Laws) Act, 1950 (XXX of 1950), 
S. 3 [16-4-1950]. 

It has also b(^n evteiuhxl to the States inerginJ in the State of Rombay by Bom. Act 
1\' of 1950, S. 3 [30-3-1 950 , and to tlu* transferreil territories in Punjab by PnnJ. Act 
XXX of 1958. S. 4 and Sch. II. 

The* Act so far as it relates to the Ayurvedic and I'nani systems ot imHiicino is 
repealed in tlie State of Bihar by Bill. Act XXXl of 1951, S. 56. 

'rhe Act so far as it relates to the Hoinot'opathir anil Bioeheniic systems of mtHlieino 
is rejaealed in the State of Biliar by Bib. Act XXIV of 1953, S. 54 anil in tlie State of Orissa 
by Ori. .\ct \T11 of 1957, S.55. 

STATE AMENDMENTS 

ANDHRA PRADESH 

Same as that of Madras. 

ASSAM 

In t)ic Preamble, for the woriK “of snrli titles’* the words “of such titles anil of 

titles irnplvmj; unalifiiMtions »!» other systems of mtxlii iiK*,** 

—Assam Act XVI of 1948, S. 2 120-10.1948], 

3IHAR 

In the lonv^ title and in the preamble after the words “western mt*ilical science” \nuert tli© 
words “or in the Indian system of nu*dicine"*. 

- Bihar Acts XX of 1049, S. 2 [1-12-1949] and XXiV of 1953, S. 54 [1-3-19551. 

MADHYA PRADESH 

Same as that of Assam. P. and Berar Act LXV of 1948, S. 2 [29-10-1948]. 

MADRAS 

Same as that of Assam. — Mad. Act XX of 1940, S. 2 1 28-1-1941 ]• 

1. Short title. 

This Act may be called THE INDIAN MEDICAL DEGREES ACT, 1916. 

2m Definitions. 

In thi.s Act "'western medical science" means the western methods of 
Allopathic medicine. Obstetrics and Surgery, but does not include the Homoe- 
opatnic or Ayurvedic or Unani system of medicine *[aiKl "States" means all 
^[the territories which immediatelv Ixdore the 1st Novemlx'r, 1956, were 
•comprised] within Part A States anci Part C States]. 

[a] Added by A.I.O., 1950. [b] SubsliluUd for “tlie territories for the time Ixsing 
comprised”, by 2 A.L.O., 1956. Immediately Ixdore the Isl NovcmlKT, 1956, tlie follow- 
ing were the Part A States and Part C States, namely : — 

Part A States : Andhra, Assam, Bihar, Bombay, Madliya Pradesh, Madras, Orissa, 
Punjab, Uttar Pradesh and West Bengal; 

Part C Stales : Ajmer, Bhopal, Coorg, Delhi, Himachal Pradesh, Kutch, Manipur, 
Tripura and Vindhya Pradesh. 

STATE AMENDMENT 

BIHAR 

For section 2 substitute the following : — 

”2. Definitions. In this Act,— 

[Repealed by Bihar Act XXIV of 1953, S. 54 [1-3-1955].] 

(3) "Indian system of medicine*** means the Ayurvf?dic or Unani Tibbi tyitem of 
medicine whetlier supplemented or not by such modern advances as the State 
Govemnaent may, from time to time, have determined; and 
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(*) “Western medical science** means the western method of Allopathic medicine, 
Of)Stetrics and Surgery, but does not include the Indian, Homoeopathic or 
Biochernic system ot me<]icine.’* 

—Bib. Act XX of 1949, S. 3 [142-1949]. 

3m Right to confer degrees, etc. 

The right of conferring, granting, or issuing in the ^{States] degrees, diplo- 
mas, licences, certificates or other documents .stating or implying that the 
holder, grantee or recipient thereof is qualified to practise western medical 
science, shall he exercisable only by the authorities s[:>ecified in the Schedule, 
and by such other authority as the ^ [State Government] may, by notification* 
in the ^[Official Gazette], and subject to such conditions and restrictions as 
^[it] thinks lit to impose, authorise in this behalf. 

[a] Fur notifications authorising certain institutions in the various States to grant 
certificates, diplomas, degrees, etc., sec General Statutory Hides and Orders, \'ol. IV, 
pp, 513-515. [h] Subilituted for “he” by A.O., 1937. 


STATE AMENDMENT 

VIHAR 

After the words “weslerii medical science” i?Lsert tlie vvorJ.s “or the Indian system ot 
medicine . ^ ^ [142-1949] and XXIV of 1953, S. 54 [1-3-1955]. 


Prohibition of unauthorized conferment of degrees, etc. 

Save as provided by section 3, no person in the ^[States] shall confer, grant, 
or issue, or hold himself out as entitled to confer, grant, or issue any degree, 
diploma, licence, certificate or other document stating or implying that the 
holder, grantee or recipient is ({nalified to j)ractise western medical science. 

STATE AMENDMENT 

BIHAR 

After the words “western medical science” mverf the words “or the Indian system o£ 
modicine ** 

—Bill. Acts XX of 1949, S. 4 11-2-1949] and XXIV of 1953, S. 54 [1-3-1955]. 


5 . Contravention of section 4, 

Whoever contravenes the provisions of section 4 sliall l)e punishable wuth 
fine which may e.vtend to one thousand rupees; and, if the person so contra- 
vening is an association, every member of such association who knowingly and 
wilTufly authorises or permits the contravention, shall l)e punishable with fine 
which may^ extend to five luiudred rupees. 


Penalty for falsely assuming or using medical titles. 

Whoever voluntarily and falsely assumes, or uses any title or description or 
any addition to his name imnlying that he holds a degree, diploma, licence or 
certificate conferred, granted or issued by any' authority referred to in section 3, 
or recognized l)y tlie General Council of Medical Education of the United 
Kingdom, or that he is qualified to practise western medical science, shall be 
punishable with fine which may extend to two hundred and fifty rupees, or, if 


Section 5 — Note 1 

[1] Accused led people to believe that his 
college styled ns “Tne Dacen Mc\lical College** 
was an allopathic college, which could award 
allopathic aiplomns. and is.sued diplomas con- 
ferring *M. M. B.* tiegrt^s to certain person.v 
which implied that holders could practice 
Western medical science : Held, accused was 
guilty of an offence under S. 5. 1933 Cal 456 
(457) [AIR V 20] : 34 Cri L Jour 603. 


Section 6 — Note I 

[1] Regard must be had to all the words 
usetl by a person before and after his name 
and the manner of their use in determining 


the intention of that person and the effect of 
these words and whether they would render 
him liable for conviction for an offence under 
this section. 1944 Lah 384 (384) [AIR V 31] : 
46 Cri L four 251 (DB). 

[2] Styling oneself M. D. B. i. e., “Doctor of 
Bio-Chemic Medicines” or L. M. H. i. c., 
Licentiate of Homoeopathic Medicines does 
not hv itself constitute an offence. 1925 Sind 71 
(71) [ AIR V 12] : 17 Sind L R 344 ; 25 Cri L 
Jour 709 (DB). 

[3] Quaere — Whether assumption of title 
‘‘Doctor** is an offence. 1925 Sind 71 (71) [AIR 
V 12] : 17 Sind L R 344 : 25 Cri L Jour 709 ‘ 
(DB). 
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he subse(]uently commits, and is convicted of, an oflence punishable under this 
section, with fine which may extend to five hundred rvnxics ; 

Provided that nothing in this sectioii shall apj>ly to the use by any person of 
any title, description, or addition wliich, prior to the cominenceincnt of this 
Act, he use<l in v irtue of any degree, diploma, licence or certificate conferred 
upon, or granted or issued to him. 

STATE AMENDMENT 

BIHAR 

(i) After the words “western imilic;\l science” insert tiu* words “or the Indian system of 
medicine”. 

(ii) For the proviso to section 6, tul^siituis the following proviso : — 

“Providtxl that nothing in this section shall ujinly to the nse hy anv person <nndifi*Hl to 
pr.ictisi" western medieal science of any title, description or ^iddilion wliicli prior 
to the 16lh March, 1916, he iisihI in virtue or any degrci\ diploma, licence or certi- 
ficate conierreil upon or granted or issueil to him to practise such western fiu*dlcal 
science.” -Hih Act XX of 19^9. S. 4 [1-124949). 


STATE AMENDMENTS 

SECTION 6.A 
ANDHRA PRADESH 

Same as that of Madras. 

ASSAM 

After station 6, insert the following new section r — 

“6-A. I^snalty fer unauthorised use of titles, etc, impiyifig medical ifuolificitiions, — (J) Ni> 
person shall add to his n unc any title, ilesi ription. letters or ahlireviations which imply 
that he holds a degree, diploma, litiaice or certilieate as liis qualification to practise any 
system of m<‘dicine unless — 

(a) he actually holds such degree, diploma, licence or certifieate, and 

(b) such diploma, li('enee or c<‘i tifical<‘-- 

(i) is r(‘COgnised by any law for the time fuMiig in fort'c in India; or 
(it) has lx*en conferred, grantiHl or issued hy an authority relerred to in section >; or 
riu.^has Ixrn recognised hy the (General Council of ,Mi?dical Kdiieation of the Dnittxl 
Kingdom, or 

in eases not falling under suh-chnise /^i^, suh-( lausr* or sul)-i laiise (iii), has been 
conlerred, gr. oiled or issued liy an authority emiXKvenxl, or recognisevl as compe- 
tent. hy the State (ioveinineut to coniei, grant or issue such degrw*, diploma, 
licence or certificate. 


WhoeviT contravenes the provivions of siih-se( tiori f1) shall, notwithstanding any- 
thing containe^.i in sei tion 6, he i)imishe(l ni the c ase of first eonvietion, wath fine wliit h 
may extend to two hundred and fiftv rupees and in tlie case of suhsn|uent conviction, with 
fine w hich may exteiKl to five iiuiulred riii)'vs.“ 

- Assam Act XVI of 1048, S. [29-10-1948!. 

MADHYA PRADESH 

Sarin.' as that of Assam — CJ. P. and lierai .Act LXV of 1948, S. [29-10-1048!. 

MADRAS 

Same as tlut of Assam — Mad. Act XX of 1940, 3 [28-1-19411. 


Cognizance of offences. 

No Court .shall take cognizance of an ofTenee punislialile under this Act, 
except upon complaint made l)y order of the ^ [State Govern inenl) , (;r ufK)n corn- 

g laint made, with the previous sanction of tlte ^ (State GoverinncniJ , by a 
Council of Medical Hegistration established l)y any enactment for tlie time 
being in force in the ^ [State]. 

8* Jurisdiction of Magistrates. 

No Court inferior to that of a Presidency Magistrate or a Magistrate of the 
first class shall try any offence punishable under this Act. 

.SCiIE:DULE 
section 3.) 

1. Every' University established by •[a Central Act]. 

2. The State Medical P acuity in Bengal. 

3. The College of Physician:; and Surgeons of Bomf)ay. 

4. The Board of Examiners, Mfxlical College, Madras. 

[a] for **an Act of the Central Legislature/* by A. L. O., 1950. 
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filflAR 

After item 4, add the following items, namely : — 

**5. A lk)ard of the Indian, system of medicine constitutes! by an Act of the State 
I/Cgislature or rficognised by the State Government. 

6. The Bihar Sanskrit Association.*’ 

—Bih. Acts XX of 1949, S. 5 [1-12-1949] and XXIV of 1953 [1-3-1955]. 


[THE) MEDICINAL AND TOILET PREPARATIONS 
(EXCISE DUTIES) ACT, 1955 
(ACT XVI of 1955) 

[The Act printed here is as on 15-8-1960.1 


CON' 

PRELIMINARY 

SKcrnoNS 

1. Short title, extent and commence- 

ment. 

2. Definitions. 

Levy and Collection of duties 

3. Duties of excise to he levied and 

collected on certain goods, 

4. Rebate of duty on alcohol, etc.. 

supplied for manufacture of 
dutiable goods. 

5. Recovery of sums due to Govern- 

ment. 

0. Certain operations to be subject 
to licences. 

7. Offences and penalties. 

S. Power of Courts to order for- 
feiture. 

POWERS AND DUTIES OF OFFICERS 
AND Landholders 
9, Power to arrest. 

10. Power to summon persons to give 
evidence and procuice documents 
in inquiries under this Act. 


ENTS 

11. Officers required to a.ssist excise 

officers. 

12. Owners or occupiers of land to 

report manufacture of contra- 
band dutiable goods. 

13. Punishment for connivance at 

offences. 

14. vSearches and arrests how to be 

made. 

15. Disposal of persons arrested. 

16. IiKiuiry how to l)e made by excise 

officers against arrested persons 
forwarded to them. 

17. Vexatious search, seizure, etc., by 

excise officer. 

18. Failure of excise officers on duty. 

SUPPLEMENTARY PROVISIONS 

19. Power to make rules. 

20. Bar of suits and limitation of suits 

and other legal proceedings. 

21. Repeals and savings. 

THE SCHEDULE. 


STATEMENT OF OBJECTS AND REASONS 


virtue of Item 40 iu List 11 in the 
Seventh Schedule to the Gov'crnmeut of Imlia 
Act, 1935, riKHlicinal and toilet preparations 
containing alcohol, etc., were suhjecttxl to 
Provincial excise duties. Each Provincial 
Government fixed its own rates of duty aud 
followed its own procedure to regulate the 
imports from and exports to other Provinces 
of such preparations, so that the industry 
manufacturing these preparations had to con- 
tend with several handicaps imposed by such 
diversities in rates and procedure. In order 
to secure uniformity, the entry relating to 
excise duty on medicinal and toilet prepara- 
tions containing alcohol, etc., w as transferred 
under the Constitutiou from the State list to 
the Union List. 

2. The present Bill is intended to imple- 


ment this provision in the Constitution, and 
proposes uniform rates of excise duty and a 
uniform proc'cdure for the collection thereof. 
In the case of Part A and Part B States, the 
actual collection of the duties will be left to 
the Governments of the States, as required by 
Article 268 of the Constitution. The existing 
duties, and the existing procedure for collec- 
tion under the pre-Constitution statutes of the 
States which are at present protected under 
Article 277 will l>e replaced by the rates and 
the procedure proposed in the Bill. 

3. The duties specified in the Schedule are, 
generally speaking, based on the recom- 
mendations of an Expert Committee appointed 
by Government.” 

— Gaz. of Ind., 1954, Extra., 

Pt, II-S. 2, page 596. 



[The] Medicinal and Toilet Prkparatioks, rtc.. Act* 1955 [ss i.t] 128 

[THE] MEDICINAL AND TOILET PREPARATIONS 
(EXCISE DUTIES) ACT* 1955 
(ACT XVT OP 1955)' 

[27ih Apra, 1955.] 

An Act to provide for the levy and coUetiion of duties of excise on medicinal and 
tmlet preparations containing alcohol, opium. Indian hemp or other narcotic 
drug or narcotic. 

Re it enacted by Parliament in the Sixth Year of the Republic of India as 
follows : — 

[a] For StatoriuMU of Ol>jcx:ts and Reasons, Sie Caz, of Ind., 1954, Extra., Pt. Il-Scc. 2, 
p, 59 a. 

PRELIMINARY 

Short title, extent and commencement. 

(1) This Act mav be called THE MEDICINAL AND TOILET PREPARATIONS 
(EXCISE Duties; act, 1955. 

(2) It extends to the whole of India. 

(3) It sIkiII come into force' on such date' as the Central Coveriuneut may, 
by notification in tlie Oificial Ca/ette, appoint. 

U\\ The Art cann* into forrr on 1- -l9oT, S. H () 892. 1)/- 9-:‘i.l957, puhlisluHl in 
(iaz. ot liid., 1957, Pi. ll-Siv. o, page 602. 


2» Definitions. 

In this .Act, unless the context otherwise re(piires,— ^ 

(a) “alcohol” means ethyl alcoliol of any stren>:th and purity havinii; the 

chemical com[>osition Cy H 5 OH; 

(b) “collecting Cioverurnent” means the Central Ciovernment or. as the case 

may be. the State Covernment which i.s entitled to collect the duties 
levied under this Act; 

(c) “dutiable goods” means the medicinal and toilet preparations specified in 

the Schetiule as l>eing subject to tlie duties of excise levied under this 
Act : 

(d) “excise officer” means an officer of the Excise Department of any State 
and includes any j^>erson empowered by the collecting Government to 
exercise all or any of the powers of an excise officer under this Act; 

(e) “Indian hemp” has the same meaning as tlic word “hemp” in the 

Dangerous Drugs Act, 1930 ; 

(f) “manufacture” includes any process incidental or ancillary to the comple- 

tion of the manufacture of anv dutiable gocxls ; 

(q) “medicinal preparation” includes all drugs wliich are a remedy or 
prescription prepared for internal or external use of human Innings or 
animals and all substances intended to be used for or in the treatment, 
mitigation or prevention of disease in human iKungs or animals ; 

(h) “narcotic drug” or “narcotic” rnean.s a substance (other than alcohol) 
wdiich when swallowed or inhaled by. or injected into, a human t>eing 
induces drowsiness, sleep, stupefaction or insensiliility in the human 
being and which is a dangerous drug within the meaning of the Danger- 
ous Drugs Act. 1930 ; 

(i) “opium” has the same meaning a.s in the Dangerous Drugs Act. 1930 ; 

( 3 ) “prescribed” means prescribed by rules made under this Act; 

(k) “toilet preparation” means any preparation which is iT)tende<l for use in 
the toilet of the human bfxly or in perfuming apparel of any description, 
or any substance intended to cleanse, improve or alter the complexion, 
skin, hair or teeth, and includes deodorants and perfumes. 
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LEVY AND COLLECTION OF DUTIES 

3* Duties of excise to be levied and collected on certain goods. 

(1) There shall be levied duties of excise, at the rates specified in the 
Schedule, on all dutiable goods manufactured in India. 

(2) The duties aforesaid shall be leviable — 

(a) where the dutiable goods are manufactured in bond, in the State in which 
such gorxls are released from a l)Onded-warehouse for home consumption, 
whether such State is the State of manufacture or not; 

(b) where the dutiable goods are not manufactured in bond, in the State in 

which such gootls are manufactured. 

(3) Subject to the other provisions contained in this Act, the duties aforesaid 
shall be collected in siicli manner as may l)e prescribed. 

Explanation. — Dutiable goods are said to be manufactured in bond within 
the meaning of this section if they are allowed to lie manufactured without 
payment of any duty of excise leviable under any law :for the time being in 
force in res|X 2 ct of alcohol, ^opiurn, Indian hemp or other narcotic drug or 
narcotic which is to be used as an ingredient in the manufacture of such goods. 

4* Rebate of duty on alcohol, etc., supplied for manufacture of dutiable 
goods. 

Where alcohol, opium, Itidian hemp or other narcotic drug or narcotic had 
been supplied to a manufacturer of any dutiable goods for use as an ingredient 
of vsuch goods l>y, or under the authority of, the collecting Government and a 
duty of excise on the goods so supplied had already been recovered by such 
CJoverument under any law for the time being in force, the collecting Govern- 
ment shall, on an application being made to it in this behalf, grant in respect 
of the duty of excise leviable under tins Act, a rebate to such manufacturer of 
the excess, if any, of the duty so recovered over the duty leviable under 
this Act. 

Nots'. — Method for recovery of duty levied under this scMjtion is given in the next section. 
Punishinont for evasion of the diity is prescribed by S. 7. besides punishment, the 
Co\irt is empowered \inder S. 8 to ord<T forfeiture to the C>>llecting Government of 
any dutiable goods in respect ol whicli the C>)urt is satisfied that an oltence umler this 
Act i.s connnitted. It may also order forfeiture of any ult ohol. drugs, materials by 
means of whicli the oflem e has been committed and of any receptacles, packages, 
coverings in which any such goods or articles are containtHl and the animals, vehicles, 
vessels, or other conveyances \ised in carrying such goods or articles and any imple- 
ments or machinery usetl in the manufacture of such gocxls. 

S. Recovery of sums due to Government. 

In respect of the duty of excise and any other sums of any kind payable to 
the collecting Government under any of the provisions of this Act or of the 
rules made thereunder, the excise officer empowered by the said rules to levy 
such duty or retphre the payment of such sums, may deduct the amount so 
payable from any money owing to the person from whom such sums may be 
recoverable or due, which may be in his hands or under his disposal or control 
or may recover the amount by attachment and sale of dutiable eoods belonging 
to siicn person; and if the amount payable is not so recovered, he may prepare 
a certificate signed by him specifying the amo\int due from the person liable to 
pay the sum and send it to the Collector of the district in which such person 
resides or conducts his business, and the said Collector on receipt of such 
certificate shall proceed to recover from the said person the amount specified 
therein in the same manner as an arrear of land revenue. 

Sm Certain operations to be subject to licences. 

( 1 ) The Central Government may, by notification in the Official Gazette, 
provide that from such date as may be specified in the notification, no person 
shall engage in the production or manufacture of any dutiable goods or of any 
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specified component parts or ingredients of snch goods or of specified con- 
tainers of such goods or of lal>els of such containers except under the authority 
and in accordance with the terms and conditions of a licenc'c grunted umler 
this Act. 

{2) Every licence under sub-section fi) shallljc granted for such area, if 
any. for such j>ericxl. subject to such restrictions and conditions, and in such 
form and containing such particulars as may l>e prescribt^cl. 

7 . Offences and i>enalties. 

If any person — 

{a) contravenes any of the provisions of a notification issiuxl under sec- 
tion 6 ; or 

(h) evades the paymeiit of any duty of excise payable under this Act ; or 

(c) fails to supply any information which he is reipiired l>y rules made 

under tins Act to supply or (unless with a reasonabU* belief, the burden 
of proving which shall l>e upon lum. that the information supplied by 
him is true) supplies false information ; or 

(d) attempts to commit or abets the commission of any oflence mentioned in 
clause (a) or chuise (h), 

he shall for every such oflence l>e punishable with imprisniunent for a term 
which may exterul to six months, or with fine which ma> extend to two 
thouSiind ru]>ees, or with both. 

8. Power of Courts to order forfeiture. 

Any Court try ing anv ofli*nce under section 7 mav ord(‘r the forfeiture to tlie 
colhx'ting (a)\( rument of any dutiable goods iii respi‘c*t of which the (7ourl is 
satisfi(‘d that an oUence under this Act has luMai e rmnnitted. and may also order 
the forfeiture of any aleoliol, drugs or mal<ui.ils t)v means of which the offence 
has l)een eommilttal and of any rt‘ee|)taeles. pac kages or coverings in which 
any such goods or artic les are contained and the .niimals, v(‘hicles. vessels or 
other conveyances us('d in carrying such gooils or articles and any implements 
or machinery used in the manufacture of siu ti goods. 

POWERS AND Duties of OFFiCEiis and Landholdeub 

9. Power to arrest. 

(1) Any excise officer duly einpow'ered by rules made in this bclialf may 
arrest any j>crson wliorn he lias reason to believe to be liable to punishment 
under this Act, 

(2) Any person accused or reasonably suspected of committing an ofltaice 
under tiiis Act or any rules made thereunder, wlm. on demand of any excise 
officer duly empoweretl by rules made under this Act, refuses to give his name 
and residence or who gives a name or residence which sueVi officer has reason 
to believe to lx; false may be arre.sted by such officer in order that his name and 
residence may be ascertained. 

lO* Power to summon persons to give evidence and produce documents in 
inquiries under this Act, 

(1) Any excise officer duly empowered by rules made in this behalf shall 
hav^e power to summon any person w^hose attendance be considers necessary 
either to give evidence or to produce a document or any other thing in any 
inquiry which such officer is making for any of the purposes of this Act. 

(2) A summons to produce documents or other things under sub -section (1) 
may be for the production of certain specified documents or things or for tlie 
production of all documents or things of a c?ertain desc ription in the possession 
or under the control of the person concerned. 

(3) All persons so summoned shall be bound to attend either In person or 
hy an authorised agent as such oflScer may direct and all persons so summoned 
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shall be bound to state the truth on any subject respecting which he is exami- 
ned or make statements and produce such documents and other things as may 
be required : 

Provided that the exemptions under section 132 and section 133 of the Code 
of Civil Procedure, 1908 shall apply to requisitions for attendance under this 
section. 

(4) Every such inquiry as aforesaid shall be deemed to be a judicial proceed- 
ing within the meaning of section 193 and section 22S of the Indian Penal 
Code. 


11* Officers required to assist Excise Officers. 

All officers of Customs and Central Excise, and such other officers of the 
Central Government as may be specified in this behalf, and all police officers 
and all officers engaged in the collection of land revenue are hereoy empower- 
ed and required to assist excise officer in the execution of this Act. 

12* Owners or occupiers of land to report manufacture of contraband duti- 
able goods. 

Every owner or occupier of land and the agent of any such owner or occu- 
pier in charge of the management of that lancT, if dutiable goods are manufac- 
tured thereon in contravention of the provisions of this Act or the rules made 
thereunder, shall, in the absence of reasonable excuse, be bound to give notice 
of such manufacture to a Magistrate or to an officer of the Excise, Customs, 
Police or Land Revenue Department immediately the fact comes to his notice. 

13 . Punishment for connivance at offences. 

Any owner or occupier of land or any agent of such owner or occupier in 
charge of the management of that land, who wilfully connives at any offence 
against the provisions of this Act or any rules made thereunder shall, for every 
such offence, be punishable with imprisonment for a term which may extend 
to six months, or with fine which may extend to five hundred rupees or with 
both. 

14. Searches and arrests how to be made. 

All arrests and searches made under this Act or under any rules made there- 
under shall be carried out in accordance with the provisions of the Code of 
Criminal Procedure, 1S9S, relating respectively to searches and arrests under 
that Code. 

15# Disposal of persons arrested. 

(1) Every person arrested under this Act shall be forwarded without delay 
to the nearest excise officer empowered to send persons so arrested to a Magis- 
trate or if there is no such excise officer within a reasonable distance to the 
officer in charge of the nearest police station. 

(B) The officer in charge of a police station to whom any person is forward- 
ed under sub-section shall either admit him to bail to appear before a 
Magistrate having jurisdiction, or in default of bail forward him without delay 
in custody to such Magistrate. 

16# Inquiry how to be made by excise officers against arrested persons for- 
warded to them. 

(1) When any person is forwarded under section 15 to an excise officer em- 
powered to send persons so arrested to a Magistrate, the excise officer shall 
proceed to inquire into the charge against him. 

fjg; For the purpose of sub- section fi;. the excise officer may exercise the 
same powers, and shall be subject to the same provisions, as the officer in 
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charge of a police station may exercise and is subject to under the Code of 
Criminal Procedure, 1898, when investigating a cognizable case : 

Provided that — 

(a) if the excise officer is of opinion that there is sufficient evidence or rea- 
sonable ground of suspicion against the accusetl {>ersx)n, he shall eitluT 
admit him to bail to appear liefore a Magistrate having jurisdiction in 
the case, or forward him in custcKly without delay to such Magistrate; 

(b) if it appears to the excise officer that there is not sufficient evidence or 
reasonable ground of suspicion against the accustxl |X"rson, he shall 
release the accused j^erson on his executing a bond, with or without 
surities as the excise officer may <lirect. to appear, if and when so re- 
quired, l)efore the Magistrate having jurisdiction and shall make a full 
report of all the particulars of the case to his official suix?rior. 

(3) All officers exercising any i>owers under section 15 or this section shall 
so exercise their powers as to ensure that every person who is arrcsttxl and 
detained in custoily is produced before the lunirest Klagistrate within a jH^ricnl 
of twenty-four hours of such arrest excluding the time necessary for the jour- 
ney from the place of arrest to the Court of the Magistrate. 

Vexatious search, seizure, etc., by excise officer. 

(l) Any officer exercising powers under this Act or under tlic rules made 
thereunder who — 

(a) without reasonable ground of suspicion searches or causes to be searched 

any place, conveyance or vessel; 

(b) vexatiously and unnecessarily detains, searches or arrests any person; 

(c) vexatiously and unnecessarily seizes the movable property or any |)ersoii 

on pretence of seizing or searching for any article liable to confiscation 
under this Act; 

(d) commits, as such officer, any other act to the injury of any person, with* 
out having reason to beliese that such act is required for the execution 
of his duty; 

shall, for every such ofTeace, be punishable with fine which may extend to two 
thousand rujx;es. 

(2) Any person wilfully and maliciously giving false information and so 
causing an arrest or a search to lx? made under this Act sliall l>e punishable 
with imprisonment for a term which may extend to two years, or with fine 
which may extend to two thousand riqx^es. or with both. 

18* Failure of excise officers on duty. 

Any excise officer who ceases or refuses to perform, or withdrav/s himself 
from, the duties of his office, unless he had obtained the express written per- 
mission of his superior officer or has given such superior officer two months’ 
notice in writing of his intention or has other lawful excuse, shall be punish- 
able with imprisonment for a term which may extend to three months, or with 
fine which may extend to three months' pay, or with both. 

SUPPLEMENTARY PROVISIONS 
lO. Power to make rules. 

(1) The Central Government may, by notification in the Official Gazette, 
make ruies^ to carry out the purposes of this Act. 

(2) In particular, and without prejudice to the generality of the foregoing 
power, such rules may — 

(i) provide for the assessment and collection of duties levied under this 
Act, the authorities by whom functions under this Act are to be dis- 
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charged, the issue of notices requiring payment, the manner in which 
the duties shall be payable and the recovery of duty not paid; 

(a) prohibit absolutely, or with such exceptions, or subject to such condi- 
tions as the Central Government may think fit, the manufacture, or 
any process of the manufacture, of dutiable goods or of any component 
parts or ingredients or containers thereof, except on land or premises 
approved ^r the purpose; 

(Hi) regulate the removal of dutiable goods from the place where they are 
stored or manufactured or subjected to any process of production or 
manufacture and their transport to or from the premises of a licensed 
person, or a bonded warehouse, or to a market; 

(iv) regulate the production or manufacture of any process of production or 
manufacture, the possession and storage of dutiable goods or of any 
component parts or ingredients or containers thereof, so far as such 
regulation is essential for the proper levy and collection of duties 
levied under this Act; 

(v) provide for the employment of excise officers to supervise the carrying 
out of any rules made under this Act; 

(vi) re^quire a manufacturer or the licensee of a warehouse to provide 
accommodation within the precincts of his factory or warehouse for 
excise officers employed to supervise the carrying out of rules made 
under this Act and prescribe the scale of such accommodation; 

(vii) provide for the appointment, licensing, management and s\ipervision 
of bonded warehouses and the proceaure to be followed in entering 
dutiable goods into and clearing goods from such warehouses or in the 
movement of dutiable goods from one l^onded warehouse to another; 

(vitt) provide for the distinguishing of excisable goods which have been 
manufactured under license, of materials wliich have been importe<l 
under licence and of goods on which duty has been paid or which are 
exemj)t from duty under this Act ; 

(ix) impose on persons engaged in the manufacture, storage or sale (whether 

on their own account or as brokers or commission agents) so far as such 
imposition is essential for the proper levy and collection of the duties 
levied under this Act, the duty of furnishing information, keeping 
records and making returns and prescribe the nature of such informa- 
tion and form of such records and returns, the particulars to be con- 
tained therein and the manner in which they shall be verified; 

(x) require that dutiable goods shall not be sold or offered or kept for sale 

except in prescril)ed containers, bearing a banderol, stamp or label of 
such nature and affixed in such manner as may l:>e prescrioed; 

(xi) provide for the issue of licences and transport permits and the fees, if 
any, to be charged therefor ; 

(xii) provide for the detention of dutiable goods, plant, machinery or mate- 
rial for the purpose of exacting the duty; 

(wiii) provide for the confiscation of dutiable goods in respect of which a 
breach of any rule made under this Act has been committed, and also 
for the confiscation of any alcohol, drugs or materials by means of 
which the breach has been committed and of any receptacle, packages 
or covering in which such goods or articles are contained, and the 
animals, v^icles, vessels or other conveyances used in carrying such 

f ;oods or articles and any implements or machinery used in the manu- 
acture of such goods; 

(xiv) provide for the levy of a penalty not exceeding two thousand rupees 
for a breach of any rule made under this Act; 
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(zc) provide for the procedure in connection with such confiscation and the 
imposition of such [>enalty, the maximum limits up to which particu- 
lar classes of excise officers may adjudge such confiscation or nenalty* 
appeals from orders of such officers and revision of such orders oy some 
higher authoritv. the timedirnit for such ap(x^als and revisions and the 
disposal of gooils and articles confiscated; 

(xvi) authorise and regulate the compounding of offences against, or lial)ili- 
ties incurred under, this Act or the rules made thereunder; 
authorise and regulate the inspection of factories and provide for the 
taking of samples or for the making of tests of any s\ii>stance pnHlucod 
therein and for the inspection or search of any place, conveyance or 
vessel used for the prcxluction, storage, sale or transport of dutiable 

f ;ocKls in so far as such inspection or search is essential for the proj>er 
evy and collection of the duties levied under this Act; 

{xviii) provide for the grvint of a rebate of the duty paid on dutiable gomls 
which are exported out of India or shipped for consumption on a voy- 
age to any port outside India; 

(xix) exempt any dutiable goods from the whole or any part of the d\ity levitMl 
under this Act wlicre in the opinion of the Central (»o\x^riiment. it is 
necessary to grant such exemption in the iiiterest of tlic trade or in the 
public interest; 

(xx) notify in the Oificial Gazette lists of the names and descriptions of pre- 
])arations which would fall for assessment under any particular item 
of the Schedule or for regulating their manufacture, transport and 
distribution; 

(xxi) authorise particular classes of c'xcise officers to provide by written 
instructions for supplemental matters arising out oi any rule made by 
the Central Government under this section. 

(3) Where any confiscation or ixiiulty has Ikhui adjndge<l in resfx^ct of a 
breach of any rule under this Act. which is also an offence under section 7. the 
person concerned shall not be prosecuted under that section. 

(4) All rules made by the Central Government under this section shall l>e 
laid before l)oth Mouses of Parliament as soon as may l)e after they arc made, 
[a] For the Mcniicirial and Toilet Preparations (Excise Duties) Hides, 1950, 9§s C$az. of 
Ind. j 957, Pt. II, Sec. 5, p. 502. 

20. Bar of suits and limitation of suits and other legal proceedings. 

(1) No suit or other legal [)roceeding shall lie against the collecting Govern- 
ment or agaimst any officer in respect of any order passed in good faitit or any 
act in good faith done or ordered to fx? done under this Act. 

i2) No suit, prosecution or other legal prexeeding shall be instittitetl agairtst 
the collecting Governmerit or against any officer for anything done or ordere<J 
to be done under this Act after the expiration of six months from the accrual of 
the cause of action or from the date of the act or order complained of. 

21* Repeals and savings. 

If. immediately before the commencemerit of this Act, tliere is in force in 
any State any law corresponding to this Act. that law is hereliy rejxsaled : 

Provided that all rules made, notifications issued, liceiices or j^ermits granted, 
powers conferred under any law hereby repealed .shall, so far as they are not 
inconsistent with this Act, have the same force and effect as if they had f)een 
respectively made, issued, granted or conferred under this Act and by the 
autnority empowered hereby in that behalf. 


[Vol. lO.J 2 A.M. 9. 



ItO [gCH] 


[The] MmiciNJih and Toidkt Pbeparations, btc.» Act, 1^55 


THE SCHEDULE 
(Ssa section 3) 


Item No. Description of dutiable goods. 


Rate of duty. 


1 . 


2 . 


3. 


Medicinal and toilet preparations, containing 
alcohol, which are prepared by distillation 
or to which alcohol has been added, and 
which are capable of being consumed as 
ordinaiy alcoholic l^everages. 

Medicinal and toilet preparations not other- 
wise specified containing alcohol — 

Ayurvedic preparations containing self- 
generated alcohol , which are not capable 
of being consumed as ordinary alcoholic 
beverages. 

fitj Ayurvedic preparations containing self- 
generated alcohol, which are capable of 
r^ing consumed as ordinary alcoholic 
beverages. 

(iiij All others. 


Medicinal and toilet preparations, not contain- 
ing alcohol, but containing opium, Indian 
hemp, or other narcotic drug or narcotic. 


Rupees seventeen and 
annas eight per gal- 
lon of the strength 
of London proof 
spirit. 


Nil. 


Rupees three per gal- 
lon. 


Rupees five per gallon^ 
of the strength of 
London proof spirit. 
NtL 


Explanation — '^Gallon'' means a measure of capacity which is equivalent 
to 160 fluid ounces. 

Explanation IL — '‘London proof spirit'' means that mixture of ethyl alcohol 
and distilled water which at the temperature of 51 degrees Fahrenheit weighs 
exactly 12/13th parts of an equal measure of distilled water at the same 
temperature. 

Explanation III — Where in respect of any dutiable goods the unit of assess- 
ment for the purpose of any duty under this Act is a gallon of the strength of 
London proof spirit, the duty shall be increased or reduced in such proportion 
as the strength of the dutiable goods is greater or less than that of the Londoa 
proof spirit. 


[THE] MERCHANT SHIPPING ACT, 1958 
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sea service. 
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ticeship to the sea service. 
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rised person before voyage in 
ship. 

Seamen* s employment offices, 
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offices. 

96. Supply or engagement of seamen 

in contravention of Act prohi- 
bited. 

97. Receipt of remuneration from 

seamen for shipping them prohi- 
bited. 
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[Tbk] Mkrohakt Shippiko Act, 1968 


IBS 


Bbctionb 

Emfdolfment of %oung persons. 

109. Employment of children. 

110. Engagement of young persons as 

trimmers or stokers. 

111. Medical examination of young 

persons. 

112. Maintenance of list or register of 

young persons in a ship. 

113. Power to make rules respecting 

employment of young persons. 

Engagement of seamen hy masters of 
ships other than Indian ships. 

114. Engagements Iwtween seamen 

and masters of ships other than 
Indian ships. 

115. Power to proliihit engagemoi^t of 

persons as seamen. 

116. Engagement of seamen outside 

India for Indian ships. 
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se.iinen. 

Discharge of seamen. 

IIS. Discharge before .shipping master. 

119. Certificate of discharge. 

120. Certificate as to work of seamen. 

121. Discharge and leaving l>ehind of 

seamen by masters of Indian 
ships. 

122. Wages and other property of 

seaman or apprentice left 
behind, 

123. Repatriation of seamen on termi- 

nation of service at foreign 
port. 

124. Discharge of seamen on change of 

ownership. 

Payment of wages, 

125. Master to deliver account of 

wages. 

126. Disrating of seamen. 

127. Deductions from wages of sea- 

men. 

128. Payment of wages before shipping 

master. 

129. Time of payment of usages, 

130. Settlement of wages. 

131. Master to give facilities to sea- 

man for remitting wages. 

132. Decision of questions by shipping 

masters. 


133. Power of shipping master to 

require production of ship’s 
papers. 

134. Rule as to payment to seamen In 

foreign currency. 

and allotmsni of wages. 

135. Advance of wages. 

136. Allotment notes respecting sea- 

men's wages, 

137. Commencement and payment of 
sums allotted. 

Eights of seamen in respect of wages. 

138. Right to wages and provisions. 

139. Riglit to recover wage.s and 

salvage not to be forfeiteil. 

140. Wages not to dejK'nd on freight. 

141. Wages on termination of service 

by wreck, illness, etc. 

142. Wages not to accrue during ab- 

sence without leave, refusal to 
work or imprisonment. 

143. Compensation to seamen for 

premature discharge. 

144. Fieslriction on sale of and charge 

upon wages. 

Mode of recovering wages. 

145. Summary proceedings tor wages. 

146. Restrictions on suits for wages. 

147. Wages not recoverable outside 

India in certain cases. 

148. Remedies of master for wages, 

disbursements elc. 

Power of Courts to rescind coniraetB. 

149. Power of C>)iirt to rescind con- 

tract lietween master, owner or 
agent and .seaman or apprentice. 

Disputes betv een seamen and employers, 

150. Power to refer disputes l>ctwecn 

seamen and their einplrjyers to 
tribunals. 

151. Conditions of service, etc. to 

remain unchanged during [xm- 
dency of proceedings bet ore 
tribunal. 

PTOf>erty of deceased seamen .: nd 
apprentices, 

152. Master to take charge of the 

effects of deceased .seamen. . 

153. Dealing w ith and accourst of pro- 

perty of seamen who die during 
voyage. 
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154. Master to pay and deliver pro- 

perty of deceased seamen. 

155. Property of deceased seaman left 

abroaa but not on board ship. 

156. Dealing with property of deceased 

seamen. 

157. Recovery of wages, etc., of sea- 

men lost with their ship. 

158. Property of seamen dying in 

India. 

159. Payment over of property of 

deceased seamen by shipping 
master, 

160. Disposal of unclaimed property 

ot deceased seamen. 

Distressed seamen. 

161. Relief and maintenance of dis- 

tre.ssed seamen. 

162. Mfxle of providing for return of 

seamen to proper return port. 

163. Receiving distressed seamen on 

ships. 

164. Provisions as to taking distressed 

seamen on ships. 

165. What shall be evidence of dis- 

tress, 

166. Indian consular officer to decide 

return port to which or route 
by whicn seaman is to be sent, 

167. Power to make rules with respect 

to distressed seamen. 

Provisions, health and accommodation, 

168. Ships to have sufficient provisions 

and water. 

169. Allowiinces for short or bad 

provisions. 

170. Foreign-going Indian ship to 

carry duly certificated cook. 

171. Weights and measures on board. 

172. Beddings, towels, medicines. 

medical stores, etc., to be pro- 
vided and kept on board certain 
ships. 

173. Certain ships to carry medical 

officers. 

174. Expenses of medical attendance 

in case of illness. 

175. Accommodation for seamen. 

176. Inspection by shipping master, 

etc., of Drovisions, water, 
weights ana measures and ac- 
commodation. 


177. Inspection by master of provi- 

sions, water and accommodation 
at sea. 

Special provisions for the protection of 
seamen in respect of litigation, 

178. Meaning of serving seaman. 

179. Particulars to l>e furnished in 

plaints, etc. 

180. Notice to be given in case of un- 

represented seaman. 

181. Power to set aside decrees and 

orders passed against serving 
seaman. 

182. Modification of law of limitation 

where seaman is a party. 

183. Reference in matters of doubt to 

shipping masters. 

Provisions for the protection of seamen 
in respect of other matters, 

184. facilities for making complaints. 

185. Assi^^nment or sale of salvage in- 

186. No debt recoverable till end of 

voyage. 

187. Seamen's property not to be 

detained. 

188. Prohibition against solicitation 

by lodging house keepers. 

189. Ship not to be boarded without 

permission before seamen leave. 

Provisions as to discipline, 

190. Misconduct endangering life or 

ship. 

191. Desertion and absence without 

leave. 

192. Power tosus[>end deserter's certi- 

ficate of discharge. 

193. Conveyance of deserter or impri- 

soned seaman on board ship, 

194. General offences against disci- 

pline. 

195. Smuggling of goods by seamen or 

apprentices. 

196. Entry of offences in official logs. 

197 . Report of desertions and absences 

without leave. 

198. Entries and certificates of deser- 

tion abroad. 

199. Facilities for proving desertion 

in proceedings for forfeiture of 
wages. 

200. Application of forfeitures. 
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20L Decision of questions of forfeit 
ture and deduction in suits for 
wages. 

202. Payment of fines imposed under 

agreement to shipping master. 

203. Seaman or apprentice not to l>e 

enticed to desert. 

204. Deserters not to be harboureil. 

205. Stowaways and seamen carrieil 

under compulsion. 

206. Procedure where seaman not 

shipi^ed in India is imprisoned 
on complaint of master or 
owner. 

207. Power to seiid on l>oard seaman 

not shippe^d in India who is 
under-going imprisonment, 

20S. On charge of master, documents 
to l)e handed over to successor. 

209. Transmission of documents on 

transfer of seaman from one 
ship to another. 

210. Leaving l>chind in India of 

seaman or apprentice engaged 
abroad. 

211. Deserters from foreign ships. 

Ofjicial logs, 

212. Official logs to be kept and to be 

dated. 

213. Entries in official log books how 

and when to be made. 

214. Entries reijuired to he made in 

official log books. 

215. Offences in respect of official logs. 

216. Delivery of official logs to ship- 

ping masters. 

217. Official logs to l)e sent to shm- 

ping master in case of transfer 
of ship or loss. 

National Welfare Board for 
Seafarers. 

218. Functions of National Welfare 

Board for Seafarers. 


PART VIII 
PASSENGER SHIPS 
Survey of Passenger ships, 

219. Application of Part. 

220. No ship to carry passengers 

without a certificate of survey. 

221. Power of surveyor. 


222. Fees in respect of survey. 

223. Declaration of survey. 

224. Sending of declaration by owner» 

agent or master to Central 
Government. 

225. Grant of certificate of survey by 

Central Government, 

226. Power of Central Government to 

order a second survey. 

227. Duration of certificates of survey. 

228. Cancellation or suspension of 

certificate of survey by Central 
Government. 

229. Alterations in sliips subsequent 

to grant of certificate of survey, 
unci additional .surveys. 

230. Power to reejuire delivery of 

cxpireil or cancelled certificate 
of survey. 

231. Certificate of survey to be affixed 

in con.spicuous part of ship. 

232. Ship not to carry passengers in 

contravention of Act. 

Keeping order in passenger ships. 

233. Offences in eoimection with pas- 

senger ships. 

231. Power to exclude drunken pas- 
sengers from passenger ships. 
235. Ships with certificates of survey 
or certificates of partial survey 
granted outside India. 

23(). Power to make rules as to sur- 
veys. 

Unberthed passenger ships and 
pilgrim ships. 

237, Ports or places where unlierthod 

[ >assengcrs or pilgrims may em- 
lark or 1x5 discharged. 

238. Notice to be given of day of sail- 
ing. 

239. Power to enter on and impoct 
ship. 

240. Ship not to sail without certifi- 
cates A and B. 

241. Contents of certificate A, 

242. Contents of certificate B. 

243. Officers entitled to grant certifi- 
cates. 

244. Survey of ship. 

245. Discretion as to grant of certifi- 
cate B. 

248. Copy of certificate A to be exhi- 
bited. 
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247. Unberthed passengers or pilgrims 

to be supplied with prescribed 
provisions. 

248. Number of passengers on board 

not to exceed that allowed by 
or under this Part. 

249. Unberthed passenger or pilgrim 

not to be landed at a place 
other than that at which he has 
contracted to land. 

250. Forwarding of passengers by 

Indian consular officers. 

251. Recovery of expenses incurred 

in forwarding passengers. 

252. Ship not to make voyage in con- 

travention of contract. 

253. Information to be sent to ports of 

embarkation and discharge. 

254. Reports etc., under Section 253 

to be admissible in evidence. 

Special provisions relating to 
unberthed passenger ships. 

255. Destination of ship, time of sail- 

ing, etc., to be advertised. 

256. Ship taking additional passengers 

at intermediate place. 

257. Statements concerning passen- 

gers. 

258. Death of unl^erthed passengers 

on voyage. 

259. Certain ships to carry medical 

officer and attendants, 

260. Bringing passengers from foreign 

port in excess of authorise<i 
number prohibited. 

261. Passenger welfare cess. 

262. Power to make rules as tounfH?r- 

thed passenger ships. 

Special provisions regarding 
pilgrim ships. 

263. Bunks to be provided for pil- 

grims. 

264. Hospkal accommodation. 

265. Statements concerning pilgrims 

to be delivered before ship 
departs. 

266. Pilgrim ship taking additional 

pilgrims at intermwiate places. 

267. Particulars relating to deaths of 

pilgrims on voyage. 


268. Statement concerning pilgrims to 

be delivered before pilgrims dis- 
embark in India. 

269. Certain pilgrim ships to carry 

medical officers ana attendants. 

270. Bond where pilgrim ship proceeds 

on outward voyage. 

271. Medical inspection and permis- 

sion required f)efore embarka- 
tion of pilgrims. 

272. Medical inspection after em- 

barkation in certain cases. 

273. Pilgrims to arrange return pas- 

sages. 

274. Issue or production of tickets. 

275. Refund of passage money and 

deposits. 

276. Disposal of unclaimed passage 

money and deposits. 

277. Cost of return journey of pilgrims 

on sliips other than those for 
w'hich return ticket is available. 

278. Notice of sailing of pilgrim ship. 

279. Compensation for delay in sailing. 

280. Substitution of ships. 

281. Sanitary taxes payable by master 

of pilgrim ship. 

282. Power to make rules relating to 

pilgrim ships. 

PART IX. 

Safety 

283. Countries to which Load Line 

Convention or Safety Conven- 
tion applies. 

Construction of ships. 

284. Construction rules. 

Prevention of collisions. 

285. Collision regulations. 

286. Observance of collision regula- 

tions. 

£87. Inspectors of lights and shapes 
and fog and distress signals. 

Life saving appliances and fire 
appliances. 

28S. Power to make rules as to life 
saving appliances. 

289. Rules relating to fire appliances. 

290. Inspection of life saving appli- 

ances and fire appliances. 
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Installation of radio Ulography, 
rad%o Ulephony and dirocUon 
finders, 

291. Radio requirements* 

292. radiodirection finding apparatus. 

293. Radio log. 

294* Powers of radio ins[>ectors. 

29v5. Application of this Part to ships 
other than Indian ships. 

296, Power to make rules. 

Signalling lamps, 

297, Sigrudling lamps. 

Stability information, 

29S. Information aboiit ship's stabi- 
lity. 

Safety certificates^ safety equipment 
certificates safety radio telegraphy 
certificates, safety radio telephony 
certificates, exemption certi- 
ficates, etc, 

L/k Safety certificates and (jualified 
safety certificat(‘S for passc’ngcr 
shijvs. 

300. Safetv ecjuipment and e<|nipment 

e(Ttif]Cates for ships other than 
passenger ships. 

301. Hadif) telegraphy and telephony 

certificates. 

302. Exemption certificates. 

303. Duration of certificates. 

304. Modification of safety convention 

certificates as res[>ects life sav- 
ing apjiliances. 

303. Recognition of certificates issued 
ontside India. 

3(J6. Issue of certificate.s to foreign 
shij^s in India and Indian ships 
in foreign countries. 

307. Prohibition on proceeding to sea 
without certificates. 

305. Production of certificates fry ships 

other than Indian ships. 

309. Application of certain sections to 

certificates. 

Load lines, 

310. vShips exempt from provisions 

relating to load lines. 

311. Power to make rules as to load 

lines. 

312. Marking of deck line and load 

lines. 


313. Submersion of load lines. 

314, Maintenance of load line marks* 
815. Inspection of ships with respect 

to load lines. 

Load line certificates, 

316. Issue of loud line certificates and 

effect thereof. 

317. Duration, renewal and cancella- 

tion of certificates. 

318. Ships not to proceed to sea with- 

out certificate. 

319. Publication of load line certificate 

and particulars relating to depth 
of loading. 

320. In.serlion of particulars as to load 

lines in agreements with crew. 

Special pfTOi^tsions as to ships other 
than Indian ships, 

321. Issue of load line certificates to 

foreign ship.s in India and 
Indian ships in foreign countries. 

322. Recognition of load line certifi- 

cates issued outside India. 

323. Inspection and control of Load 

Line (Joijventio/j .ships other 
than Indian ships. 

324. f'crtificate of Load Line (inven- 

tion ships other than Indian 
ships to f>e produced to customs. 

325. Miokiug of deck line and load 

lines of ships other than Indian 
shij)s. 

326. Submersion of load line of slaps 

other than Irulian ships. 

327. In.spection of sliips other than 

Indian ships belonging to non- 
C Jf )n V e n t io? I con 1 1 1 ries. 

32S. Liuid line certificates of ships 
other than IfKlian ships. 

329. Certificates to be prcxluced to 

enstorns by ships otlier than 
Indian ships registered in non- 
C a) I i V en t i on cou n tries. 

Loading of ixtnlter, 

330. Power to make rule.s as to timl^er 

cargo. 

Dangerous goods and grain cargoes, 

331. Carriage of dangerou.s goods. 

332. Carriage of grain, 

Sub,dtvuion loodl lines* 

333. .Submersion of sub-diviiion load 

lines in case of passenger ships. 
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Unssaworihy ships. 

334. Unseaworthy ship not to be sent 

to sea. 

335. Obligation of owner to crew with 

respect to seaworthiness. 

Detention of unsafe ships by the 
Central Government- 

336. Power to detain unsafe ship and 

procedure for detention. 

Costs of detention and damages 
incidental thereto- 

337. Liability of Central Government 

for costs and damage when ship 
wrongly detained. 

338. Liability of shipowner for costs 

when ship rightly detained. 

339. Method of calculating costs of 

detention and survey. 

340. Power to require from com- 

plainant security for costs, etc. 

341. Costs, etc., payable by Central 

Government recoverable from 
complainant. 

342. Application to ships other than 

Indian ships of provisions as to 
detention. 

343. Exemption of ships from certain 

provisions of this Part. 

344. Power to make rules respecting 

certificates under this Part. 


PART X 

COLLISIONS, ACCIDENTS AT 

SEA AND Limitation of 
Liability 

345. Division of loss in case of colli- 

sion. 

346. Damages for personal injury. 

347. Right of contribution. 

348. Duty of master of ship to assist 

in case of collision. 

349. Collision to be entered in official 

log. 

350. Report to Central Government 

of accidents to ships. 

351. Notice of loss of Indian ship to 

be given to Central Govern- 
ment. 

352. Limitation of liability of owner 

for damage. 


PART XI 
NAVIGATION 

353. Method of giving helm orders. 

354. Duty to report dangers to navi- 

gation. 

355. Obligation to render assistance 

on receiving signal of distress. 

356. Power to make rules as to signals. 


PART XII 

INVESTIGATIONS AND INQUIRIES 

357. Definition of “Coasts"'. 

358. Shipping casualties and report 

thereof. 

359. Report of shipping casualties to 

Central Government. 

360. Application to Court for formal 

investigation. 

361. Court empowered to make formal 

investigation. 

362. Power of Court of investigation 

to inquire into charges against 
masters, mates and engineers. 

363. Power of Central Government to 

direct inquiry into charges of 
incompetency or misconduct. 

364. Opportunitv to be given to per- 

son to mate defence. 

365. Power of Court as to evidence 

and regulation of proceedings. 

366. Assessors. 

367. Power to arrest witnesses and 

enter ships. 

368. Power to commit for trial and 

bind over witnesses. 

369. Report by Court to Central 

Government. 

370. Powers of Court as to certificates 

granted by Central Govern- 
ment. 

371. Power of Court to censure master, 

mate or engineer. 

372. Power of Court to remove master 

and appoint new master. 

Marine Board. 

373. Convening of Marine Board out- 

side India. 

374. Constitution and procedure of 

Marine Board. 

375. Decisions of Marine Board to be 

by majority. 

376. Powers of Marine Board. 
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Miicdlansous provinons rdaling to 
cancellntton and suspension 
of certtficates, 

377. Powers of Central Government 

to cancel, suspend, etc., certi- 
ficate of master, mate or engi- 
neer. 

378. Delivery of Indian certificate 

cancelled or suspended. 

379. Effect of cancellation or susi^en- 

sion of c'ertificate. 

380. Suspended certificate not to be 

endorseil, 

331. Power of Central Government to 
cancel or suspend other certi- 
ficates. 

Be.hmring of cases. 

382. Re- hearing. 

Courts of suney* 

383. Constitution of Court of survey. 

384. Appeal from surveyor to Court 

of .survey. 

385. Powers and proct^dure of C^ourt 

of survey. 

386. Power to make rules. 

Scienti f\c referees . 

387. Reference in difficult cases to 

scientific {X?rsons. 

Investigations into explosions or 
fire on board ships. 

388. Power to investigate causes of 

explosion or fire on board ship. 

389. Report to be made regarding 

cause of explosion or fire. 


PART XIII 

WRECK AND SALVAGE 
Wreck. 

390. Definition of "'coasts*'. 

391. Receivers of wreck. 

392. Duty of receiver where vessel is 

in distress. 

393. Powder to pass over adjoining 

lands. 

394- Power of receiver of wreck to 
suppress, plunder and disorder 
by force. 

395. Procedure to be observed by 
persons finding wreck. 


396. Investigation of certain matters 

in respect of vessels wrecked, 
etc. 

397. Notice to be given by receiver. 

398. Immediate sale of wreck by 

receiver in certain cases, 

399. Claims of owners to wTeck. 

4(X). Prohibition of certain acts in 

respect of w reck. 

401. Search warrants where W'reck is 

involved. 

Salvage. 

402. Salvage payable for saving life, 

cargo or w'reck. 

403. Savings. 

404. Power to make rules ie.S[X^cting 

wreck and salvage. 


PART XIV 

CONTB^)L OF INDIAN Hllim 
AND SlIU^ ENGAGED IN 
OOANTING TRADE 
103. Application of Part. 

406. Indian ships and clmrtere<I sluj)s 

to l>e licenstxl. 

407. Licensing of ships for coasting 

trade. 

40S. Revocation or modification of 
licence. 

409. Licences to l>e surrendered when 

they cease to \yt valid. 

410. No port clearance until licence 

is produced. 

411. Power to give directions. 

412. Power to fix shipping rates, 

413. Power of Director-General to 

tall for information. 

414. Power to make rules. 


PART XV 
SAILING VESSELS 

415. Application of Part, 

416. Decision of question whether a 

vessel is a sailing ves.sel. 

417. Certificate of registry. 

418. Particulars relating to sailing 

vessel to be paint^. 

419. Change of name of sailing vessel. 

420. Prevention of over loading or 

over crowding. 

421. Certificate of inspectioit. 
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422. Cancellation, re-issue etc., of cer- 

tificate of inspection. 

423. Registry of alterations. 

424. Transfer of registry. 

425. Closure of registry. 

426. Restrictions on transfer of sailing 

ves.sels. 

427. Mortgages of sailing vessels. 

428. Fraudulent use of certificate of 

registry or certificate of inspec- 
tion etc., prohibited. 

429. Statement relating to crew of 

sailing vessel to be maintained. 

430. Inquiry into jettisoning of cargo. 

431. Non- Indian sailing vessels not to 

engage in coasting trade with- 
out permission. 

432. Detention of overloaded non- 

Indian sailing vessels. 

433. Power of courts to rescind con- 

tracts l>etween owner and tin- 
dal. 

434. Application to sailing vessels of 

other provisions relating to 
ships, 

435. Power to make rules respecting 

sailing vessels. 

PART XVl. 

PENALTIES AND PR(3CEDURE 
Penalties 

436. Penal ies. 

Procedure 

437. Place of trial. 

438. Cognizance of offences. 

439. Jurisdiction of Magistrates. 

440. Special provision regarding 

punishment. 

441. Offences by companies. 

442. Depositions to be received in 

evidence when witness cannot 
be produced. 


443. Power to detain foreign ship that 

has occasioned damage. 

444. Power to enforce detention of 

ship. 

445. Levy of wages, etc., by distress 

of moveable property or ship. 

446. Notice to be given to consular 

representative of proceedings 
taken in respect of foreign ship, 

447. Application of fines. 

448. Service of documents. 

PART XVII 
MISCELLANEOUS 

449. Power to appoint examiners and 

to make rules as to qualifica- 
tions of ship surveyors. 

450. No person to practise as ship sur- 

veyor unless qualified. 

451. Power of ship surveyor to ins- 

pect ship. 

452. Inquiry into cause of death on 

board Indian ship. 

453. Certain persons deemed to be 

public servants. 

454. Powers of persons authorised to 

investigate etc. 

455. Exemption of public ships 

foreign and Indian. 

456. Power to exempt. 

457. General power to make rules. 
45S. Provisions with respect to rules 

and regulations. 

459. Power to constitute committees 

to advise on rules, regulations 
and scales of fees. 

460. Protection of persoris acting 

under Act. 

PART XVHI 
REPEALS AND SAVINGS 

461. Repeals and savings. 

THE SCHEDULE. 


COGNATE ACTS 

1. Bn I.S o1r Lxpino Act, IX ok 1856. 

2. Calcutta Pilots Act, XII ok 1859. 

3. Calcutta Pout (Pilotage) Act, XXXIII 

OK 1948. 

4. Carkiagk ok Coops by Sea Act, XXVI 

OK 1925. 

5. Coasting Vessels Act, XIX of 1838. 

6. Inland Steam- vessels Act, I of 1917. 

7. Lighthouse Act* XVII or 1927. 


AND PROVISIONS 

8. Makktnu ok Heavy Packages Act, 

XXXIX OK 1951 

9. Nokthkbn Inpia Ferries Act. XVII or 

1878. 

10. Obstructions in Fairways Act, XVI of 
.1881. 

11 Port Haj Committees Act, XX of 1932. 

12. Pf)KTS Act XV of 1908. 

13. Shore Nuisances (Bombay and Kolaba) 

Act, XI Of 1953. 
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STATEMENT OF OBJECTS AND REASONS 


“Starting uith the Bomi>ay Coasting Ves- 
-®els Act of a number of Acts relating 

to merchint slopping were passed by the 
Iiulian Lt*gislatiire from time to time with the 
result that the law became increasingly tiiii}- 
cuU to be referred to, and the neeii con- 
solidation bwame very pressing. Several 
attempts were made to revise these laws in 
1867 1882 and again in 1893 and 1896 but 

all tnt'se attempts failed owing to legal and 
constitutional ditficulties. Two of the princi- 
pal contributory factors were the then nmite<l 
powers of the Indian l^‘gislature to h'gislate 
n*garding shipping and tlu* fact that part of 
the British Statute law on the subjt'c t, includ- 
ing parts of the Merciiaiit Shipping Act. 1894, 
wliii h is tl.e principal I’niteil kingdom enact- 
ment on the subject, applied to Indi.i aiul any 
Indian enactment had to be in legal harmony 
with that law. A tresb attv*mpt was luaile in 
1921-22 to codify tlu* Indian l.iw on inert haul 
shipping hy tlie Statute Law Bevision Com- 
mittee. which decided that only consoliiia- 
tion, ami not revision, shoulil lie attempted 
immoih iti'ly l iu* result was the Indian Mer- 
chant Shipping Act. 1923, which is now' on 
the Statute Hook .and wliich consol itlated 
some twf ntv-one existing Indian Acts on the 
subject 31 us Act h.is also l)tvn amendtHl 
from tune tt) timt‘. the two m.ijor amendments 
being those ni idi* in 1933 <ind in 1953 so as to 
t.ik<* power to implenirml the provisions of the 
international conventions with resjXH-'t to 
lo.id lines. 1930, and w itli respect to s.ifely of 
life at se,i. 1918, respectively, which have 
lx*en ratilied hy India 

“2. Hy re.ison of Art. i72 of tlie Constitu- 
tion, the L'nited kingdom Acts still continue 
to he in force in India, hut the arrangement is 
nns atislaetorv and the iu*C‘<l tor .i comprehen- 
sive Indi.in law on the suhjc'c t lias become 
urgent. One of the main dehciciicies in the 


Indian law is that ther« If no proviiiiin deal, 
ing w'ith the registiiitiati of sea-going ship* 
except the Coasting Vessels Act, 18:38, and 
the Indi in Ht‘gistration of Ships Act, IMl. 
under which only sailing vessels are being 
registenxl; the other ships Imng still regis- 
tertd under the Unittnl Kingdom Merchant 
Shipping Act, 1894 and f>eitig tcuchnically 
regarded as British shiiw. Another dehxrt in 
the Indian law is that it has no extra terri- 
torial application us the British Merchant 
Shipping Acts apply to Indian .ships outxide 
India. To nnvt the iminiHliute nxjuiretuenti 
of the country soon utter indejxmdence the 
Merchant Shipping Laws (Extension to Ac- 
ceding Slates .iiui Amendment) Act. 1949 was 
enacted, by which the British Merchant Ship- 
ping Acts 1894 to 1938 were cxteiidiM to (he 
AcctHling States (later kimwn as Part B Static 
and Indian consular olheers w'ere empcwertnl 
to pertorm functions in relation to Indutii 
ships mitside India and provision was made 
to enable Ciovernnnmt to prescribe the proper 
national colours for ships registered in India. 
1 he Control of Shipping Act, 1047, was 
another short-ttuin measure which coritiiuuM 
the vsMr-time control over Indian shipping 
and 1 ontrolbnl the coastal trade by a system 
of licensing This Act. which has hwn renew- 
e<i from time to time, is due to expire on the 
3Ist March, 1958. 

“3. rhe presrMit Hill revis^^ and consoli. 
dates all hiws in force in India relating to 
men liant shipping, wliether pasSt\J by the 
British Parliament or the Indian 1 A^gislature. 
and make.s provision for the matters discusiwHl 
in the .siKce<*ding paragraphs,* w3nch also 
indicate llie pnni ipd changes made in the 

lilW' 

— Chi7.. of Ind., 1958, Extra., Pt. II-Sih\ 2, 

page 203. 

Tliese have not been reproduced hero. 


[the:] merchant shipping act, 195S. 

(ACT XLIV OF 195Sr 

[3(Hh October, 1958,] 

An Act to fouler the development and ensure the efficient maintenance of an Induin 
mercantile marine in a manner best suited to serve the national interests and 
ferr that purpose to establish a National Shipping Board ami a Shipping 
Development Fund, to provide for the registration of Indian ships and gene- 
rally to amend ami consolidate the law relating to merchant shipping. 

BE it enacted by Parliament in the Ninth Year of the Republic of India as 
follow.s : — 

[a] For Statement of Ob/ixts and Rca.sons, sss Gaz. of Ind., 1958, Extra., Pt. li-Scc. 2, 
page 203i and for Joint Committee Hc*port, dnd, page 786/4. 

PART r 
PHELIMINABY 

!• Short title and commencement, 

( 1) This Act may be called THE MERCHANT SHIPPING ACT, 1958. 

(2) It shall come into force on such date as the Central Ciovernment may, by 
notification in the Official Gazette, appoint, and different dates^ may be 
appointed for different provisions of this Act. 

[a] Parts 1 and II came into force on 15-12-1958 — me Ciz. of Ind.. 1958, Pt. U-Sec* 3 (fi), 
page 2829. 
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Part iVcame into force on 17-S.1959 — m Gaz. of Ind., 1959, Pt. II-S. 3 (ii)» page 702. 
For various other provisions of the Act which were brought into force on 1-4-1900, 
M Gaz. of Ind., 1960, Pt. Il-Sec. 3 (ii), page 886. 

2» Application of Act. 

(l) Unless otherwise expressly provided, the provisions of this Act which 
apply to shins which are registered in India or which in terms of this Act are 
required to oe so registered shall so apply wherever the ships may be. 

(s) Unless otherwise expressly provided, the provisions of this Act which 
apply to ships other than those referred to in sub- section ('i>l shall so apply 
only while any such ship is within India, including the territorial water^ 
thereof. 

[a] The territorial waters of India extend into the sea to a distance of six nautical miles 
measured from the appropriate base line — See S. R. O. 669 dated 22-3-1956 published in 
Gaz. of Incl., 1956, Extra., Pt. Il-sec. 3, page 569. 

3« Definitions. 

In this Act, unless the context otherwise requires, — 

(1) "coasting ship" means a ship exclusively employed in trading between 
any port or place in India and any other port or place on the continent 
of India or l)etween ports or places in India and ports or places in 
Ceylon or Burma; 

(2) "coasting trade of India" means the carriage by sea of passengers or 
goods from any port or place in India to any other port or place on 
the continent of India; 

(3) '‘collision regulations" means the regulations made under section 285 for 
the prevention of collisions at sea; 

(4) "company" means a company as defined in section 3 of the Companies 
Act, 1956; 

(3) "country to which the Load Line Convention applies" means,— 

(a) ^ country the Government of which has been declared or is deemed 
to have l>een declared under section 283 to have accepted the Load 
Line Convention and has^ not been so declared to have denounced 
that Convention; 

(b) a country to which it has been so declared that the Load Line 

Convention has been applied under the provisions of Article twenty- 
one thereof, not l>€ing a country to which it has been so declared 
that that Convention has ceasea to apply under the provisions of 
that article; 

(6) "country to which the Safety Convention applies" means, — 

(a) a country the Government of which has been declared under sec- 
tion 283 to have accepted the Safety Convention and has not been 
so declared to have denounced that Convention; 

(b) a territory to which it has been so declared that the Safety Con- 
vention extends, not being a territory to which it has l^n so- 
declared that that Convention has ceased to extend; 

(7) “Court” in relation to sections 178 to 183 (inclusive) means a civil or 
revenue Court; 

(8) "Director-General” means the Director-General of Shipping appointed 
under section 7; 

(9) "Distressed seaman” means a seaman engaged under this Act who, by 
reason of having been discharged or left benind from, or shipwrecked in, 
any ship at a place outside India, is in distress at that place; 

(10) "Effects”, in relation to a seaman, includes clothes and documents; 

(11) "Equioroent”, in relation to a ship, includes boats, tackle, pumps, 
apparel, furniture, life saving appliances of every description, spars. 
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masts, rigging and sails fog signals, lights, shapes and signals of distress, 
medicines and medical and surgical stores and appliances, charts, radio 
installations, appliances for preventing, detecting or extinguishing fires, 
buckets, compasses, axes, lanterns, loading and discharging gears and 
appliances of all kinds and all other stores or articles l)elonging to or to 
lx? used in connection with or necessary for the navigation and safety of 
the ship; 

(12) ^‘fishing vessel*' means a ship fitted with mechanical means of propul- 
sion which is exclusively engaged in sea fishing for profit; 

(13) ‘'foreign-going ship" means a ship, not Ix^ing a home-trade ship, 
employed in trading Ix^tween any port or place in India and any other 
port or place or between ports or places, outside India; 

(24) "free board" means — 

(a) in relation to a decked vessel, the distance al>ove the vvatcrliiu* mea- 
sured vertically at the side of the vessel amidships from the ix)sition 
of the iip[X?r edge of the upjx?rmost complete deck; and 

(b) in the case of any other vessel, the distance above the waterline 

measured vertically at the side of the vessel amidsliij)s from the up- 
per edge of the [x?rrnanent bulwark of tlie vessel; 

(15) "High Court", in relation to a vessel, means the High C>ouit within, 
the limits of whose a])pellate jurisdiction — 

(a) the port of registry of the vessel is situate; or 

(b) the vessel is for the time being; or 

(c) the cause of action wholly or in part arises; 

(16) - home-trade ship" means a ship not exceeding three* tfjousand tons gross 
which is employed in trading Iwtween any port or plac(* in India and aiiy 
other port or place on the continent of India or Indween ports or places 
in India and ports or places in Ceylon Maladive Islands, Federation of 
Malaya, Singapore or Burma; 

(17) "Indian consular officer" means the consul-general, consul, vice- 

consvil, consular agent and proconsul apjxunted as sucl» by the? Cen- 
tral Government, and includes person authorised by tlie (Central 

Government to perform the functions of cojisiil -general, consul, vice- 
consul, consular agent or proconsul; 

(18) "Indian ship" means a ship registered as such under this Act and inclu* 
des any ship registered at any port in India at the commencrement of this 
Act wnich is recognized as an Indian ship under the proviso to sub-sec- 
tion (2)ol section 22; 

(19) "load line certificate" means the certificate issued under section 316 or 
section 321; 

(20) "Load Line Convention" means the Convention signed in London oa 
5-7-1930, for promoting safety of life and property at sea, as amended 
from time to time; 

(21) "Marine Board" means a Board of Marine Inquiry convened under sec- 
tion 373. 

(22) "master" includes any person (except a pilot or harbour master) ha /tng 
command or charge of a ship; 

(23) "owner” means — 

(a) in relation to a ship, the person to whom the ship or a share in the 
ship belongs; 

(b) in relation to a sailing vessel, the person to whom the sailing vessel 

belongs; 
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(34) ^'passenger" means any person carried on board a ship except — 

(a) a person employed or engaged in any capacity on board the ship on 
the business of the ship; 

(b) a person on board the ship either in pursuance of the obligations laid 
upon the master to carry shipwrecked, distressed or other persons or 
bv reason of any circumstances which neither the master nor the 
cnarterer, if any, could have prevented or forestalled; 

(c) a child under one year of age; 

{25) "passenger ship" means a ship carrying more than twelve passengers ; 

^26) "pilgrim" means a person making a pilgrimage and, in the case of a 
passenger on board a pilgrim ship, includes every person accompanying 
or travelling with the person making the pilgrimage; 

(27) "pilgrimage" means pilgrimage to any holy place in the Hedjaz; 

(28) "pilgrim ship" means a ship which makes a voyage to or from the Hed- 
jaz during the season of the pilgrimage and which carries pilgrims in a 
proportion of not less than one pilgrim for every one hundred tons of 
the gross tonnage of the ship; 

(29) "port of registry", in relation to a ship or a sailing vessel, means the 
port at which she is registered or is to be registered; 

(30) "prescribed" means prescribed by rules made under this Act; 

(31) "proceeding" in relation to sections 178 to 183 (inclusive) includes any 
suit, appeal or application; 

(32) "proper officer" means the officer designated by the Central Government 
to 1)6 the proper officer at the port or place anci in respect of the matter 
to which reference is made in the provision of this Act in which the 
expression occurs; 

(33) "proper return port", in relation to a master, seaman or apprentice dis- 
charged or left behind, means the port at which the master, seaman or 
apprentice was engaged, or the port agreed to as such by the master, sea- 
man or apprentice, as the case may be; 

(34) "radio inspector" means a person appointed as such under section 10; 

(35) "registrar" means the registrar referred to in section 24; 

(36) (a) "repatriation expenses" means expenses incurred in returning a dis- 
tressed seaman to a proper return port and in providing him with neces- 
sary clothing and maintenance until his arrival at such port, and inclu- 
des in the case of a ship-wrecked seaman the repayment of expenses in- 
curred in conveying him to port after shipwreck and njaintaining him 
while l)eing so conveyed; and 

(b) "excepted expenses", in relation to repatriation expenses, means repatri- 
ation expenses incurred in cases where the cause of tlic seaman being left 
l:)ehind is desertion or absence without leave or imprisonment for mis- 
conduct, or discharge from his ship by a Marine Board on the ground of 
misconduct; 

(3?) "Safety Convention" means the Convention for the Safety of Life at Sea 
signed in London on 10-6-1948, as amended from time to time; 

(88) "safety convention certificate" means a safety certificate, a qualified 
safety certificate, a safety eciuipment certificate, a qualified safety equip- 
ment certificate, a safety radio telegraphy certificate, a safety radio tele- 
phony certificate or an exemption certificate issued under Part IX; 

r(39) "sailing vessel', means any description of vessel provided with sufficient 
sail area for navigation under sails alone, whether or not fitted with 
mechanical means of propulsion, and includes a rowing boat or canoe 
but does not include a pleasure craft; 
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^40) “salvage*' includes all expenses properly incurred bv the salvor in the 
|x?rformance of salvage ser\ ices; 

‘ sea-going," in relation to a vessel, means a vessel proceeding to sea 
l^eyond inland waters or Innond waters declartnl to be smooth or par- 
tially smooth waters by the Ontral Government by notification in the 
Official Gazette; 

{ *\searnan" means e\ erv [X'rson (except a master, pilot or apprentice) em- 
)Iov ed or engaged as a meml)er of tlie crew of a ship under this Act, 
Mit in relation to sections ITS to 183 (inclusive) includes a master; 

<"^3 ‘seamen’s employment ofTice" means the seamen's employment office 
refer reil to in section 12; 

/// “seamen’s welfare officer" means the seamen’s wt^Ifare officer referred 
to in section 13: 

( 45 ) “ship" does not include' a sailing vessel, 

^46) “sliipping master” nu' ins tht' shipping master referred to in section 11; 
but in relation to any seaman for the purposes of sections 178 to 183 (in- 
clusive) means a ship|)iiig master appointed. 

G) for the port at whicli the seaman entered ifito. or is l>elieved to 
have entered into, an agreement, or 

(ii) where the* seaman did not enter into Iris agreement in India, for the 
port to whieli the seaman has returned, or is (‘\[)eeted to return, 
on the completion of his latest voyage; 

(47) shipping office” meairs the shipping office referred to in s(‘etion 11; 

/-isj “sur\ c'\ or” nreans the sursa vor referred to in .s(?ction 9; 

( 49 ) tidal w ater” means an\ part of the saM and any part of a river within 
lh(' ('bl) and flow of the tide at oidiiiarv spring tides and not iHu'ng a har- 
bour: 

/oo) 'tiiidal” means tlu* person in command or eliargt* of a sailing vessel; 

(51 ' ‘‘nnl)ert!i(*d passenger” means a passenger of the age of t\\tdv(> yCiirs or 
upwards for wlrom no sepaicrte accommodation in any c;il)in. state room 
or saloon is reserved, and in the computation of passengers for any of 
the purposes of Part \ ill, two persons of the age of one year or upwards 
and under the age of twelxe years shall be reckoned as one* unberthed 
passenger; 

“unlxrthed passenger ship” means a ship carrying more than tliirty un- 
bcTthed passengers: 

( 53 ) “\ alicl international load line* et'rtilieate” means a certificate purporting 
to have' f)cen issued in accordance with ♦^he Load Line Convention in 
rc'spt'ct (»f a ship, other tluui tin Indian sliip, by the Government of the 
eountrv in whieh the ship is registc it'd; 

valid safet\ convention t ertificale” means a certificate purporting to 
have been issued in ac cordanee witli the Safety (ainvention in resiK?ct 
of a ship, other lli tn an Indian ship, by the Government of the country 
in wliicli tlu* ship is registered: 

{55/ “vessel” includes any ship. boat, sailing vessel, or otlier dc'seriplion of 
vessel used in navigation, 

(56) “v'ovage” for the purposes of Part VIII. means the whoh' distanca be- 
tween the ship’s port »ar place of departure and her final port or place of 
arrival: 

(67) “wages” includes emoluments; 

Section 3 (45) — Note 1 

[1] Tug vessc*!s only louring ships witluii 
clock yard by means ot a rope u henever any 
ship enter> the port field were ve^seb used in 

[Vol. 10-] 2 A.M. 10. 


navigation and ihcrcfoic came withiii the defi- 
mlirTof sliip. 1038 Cal III (112, MS) fA I R 
V 25] : 1 1. B {Vrm 1 Cal 433, ((1913) 2 K B 
229, t*oU.) 
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"wreck'* includes the following when found in the sea or in tidal water 
or on the shores thereof — 

(a) goods which have been cast into the sea and then sink and remain 
under water; 

goods which have been cast or fall into the sea and remain floating 
on tlje surface; 

(c) goods which are sunk in the sea, but are attached to a floating object 

in order that they may be found again; 

(d) goods which are thrown away or abandoned; and 

(e) d vessel abandoned without hope or intention of recovery: 

(69)^ 'young person” means a person under eighteen years of age. 


PART ir 

NATIONAL SHIPPING BOARD 

Establishment of National Shipping Board. 

(1) With eliect from such date as the Central Government may, by notifica- 
tion in the Official Gazette, specify in this behalf, there shall be established a 
Board to be called the National Sliipping Board (hereinafter in this Part referred 
to as the Board). 

(2) The Board shall consist of the following members, namely : 

(a) six members elected by Parliament, four by the House of the People from 

among its members and the other two l)y the Council of States from 
among its members; 

(b) such numl)er of other members, not exceeding sixteen as the Central 

Government may think fit to appoint to the Board, to represent — 

("ij the Central Government, 

(%%) shipowners, 

(iii) seamen, and 

(iv) such other interests as, in tlie opinion of the Central Goverjimcnt, 

ought to be represented on the Board : 

Provided that the Board shall include an equal number of persons represent- 
ing the shipowners and seamen. 

(3) The Central Government shall nominate one of the members of the Board 

to Ixj the Chairman of the Board. 

(4) The Board shall have [Dower to regulate its own procedure. 

[a] Part ll came into force on 15-12-1958 — Gaz. of Ind., 1958, Pt. Il-sec. 3 (ii), 
page 2829. 

8. Functions of National Shipping Board, 

The Board shall advise the Central Government — 

on matters relating to Indian shipping, including the development there- 
of; and 

(b) on such other matters arising out of this Act as the Central Government 
may refer to it for advice. 

6. Power to make rule in respect of matters in this Part. 

(1) The Central Government may make rules* to carry out the purposes of 
this Part. 

(2) In particular, and without prejudice to the generality of the foregoing, 
power, such rules may provide for-all or any of the following matters, namely : 

(a) the term of Office of members of the Board and the manner of filling, 
casual vacancies in the Board; 
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(b) the ap|X)intment of officers and other employees^to enable the Board to 

discharge its functions under S. 5 and the terms and conditions of their 
ser\ice : 

(c) the travelling and other allowances payable to rnernlx^rs of the Board. 

[a] For the N.itional Shippinc^ Board Uules, ars G. S. U. 92 dated 

published m Gaz. ot Ind.. 196^), ll-sec. (i). pai^e 155, 


PART III 

General administration 

7* Director-General of Shipping.*^ 

flJThe Central Government may, by notification in the Official Ciazette, 
appoint a person to he tlie Director-General of Shipping for the purpose of 
exercising or discharging the powers, authority or duties conferred or iinposetl 
upon the Director* C»eiuTal by or under this Act. 

(2) The Central Government may. by general or special order, direct that 
any power, authority or jurisdiction exercisable by it under or in ndation to 
any such provisions of this Act as may be specified in the order shall, subject 
to such conditions aiul restrictions as may l>c so six'cified, be exereisafile also 
by tlie Direetor-C^eiieral or by such other offietT as may 1 h‘ spcx ifitd in the order. 

f5';)Tlie Dircctor-Cieneral may, l)y genera! or special order, and with tin* 
previous approval of the (amtral Government. diri‘ct that any power or authority 
conferred njK)n or delegated t(', and any <luty iinpo.s(d upon, the Direetor- 
(aaieral by or under this Act may, subject to snc.h crinditions and restrictions 
as he ma\ thi?ik fit to im[H)se, be excrcistd or discharged also l)y such officf?r or 
other autliority as he may S|x:cify in this behalf. 

[a S(‘ction 7 t inic into forct* on 1st April. •.p)60— vr S. O. 565 datotl 26-2-1960 
publi.siifd in (iaz. of Iml., 19B), Ft. U-sot'. > pi). H66. 

8* Mercantile Marine Departnnent, 

(1) The Central C^ivernment may estal>lish and rnauitain at each of the |>orls 
of Bombay. Calcutta and Madras and at such other jxirt in India as it may 
consider necessary an office of the Mercantile Marine Department for the 
administration of this Act and the rules and regnlutions thereunder, 

(2) The office of tlie Mercantile Marine Dej>artment at the port of Bombay. 
Calcutta or Madras shall l>e in the charge of a principal officer and the office 
at any other port shall 1 h! in the cliarge ol such officer as the C*enlral 
Government may appoint in this behalf. 

In the discharge of their duties, tlie princijuil officer and other officers 
shall l>e subject to trie control of the Director-General. 

9m Surveyors. 

(1) The Central Government may. by notification in the Official Gazette, 
appoint at such ports as it may consider necessary as many persons as it may 
think fit to fx? surveyors for the purposes of this Act. 

(2) The surveyors may be nautical surveyors, ship surveyors or engineer and 
ship surveyors. 

(3) At any port at which no surveyor appointed under this section is 
available, the Central Government may, by notification in the Official Gazette, 
appoint any qualified person to perform the functions of a surveyor under this 
Act. 

acts done under this Act by a principal officer of the Mercantile 
Marine Department or a person appointed under sub-f?. (3J relating to matters 
within the competence of a surveyor shall have the same effect as if done by a 
surveyor for the purposes of this Act* 
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lO. Radio inspectors. 

The Central Government may, by notification in the Official Gazette, appoint 
as many radio inspectors as it may consider necessary for the purpose of 
securing that the requirements of this Act and the rules and regulations 
thereunder relating to radio telegraphy, radio telephony and direction finders 
are complied with. * 

11* Shipping offices. 

("i j The Central Government may, by notiheation in the Official Gazette, 
establish a shipping office at every port in India in which it thinks it necessary 
so to do, and snail appoint thereto a shipping master and as many deputy 
shipping masters ancl assistant shipping masters as it may consider necessary. 

( 2 ) Shipping masters, deputy shipping masters and assistant shipping masters 
shall exercise their powers and disenarge their duties subject to the general 
control of the Central Government or oi any intermediate authority which the 
Central Covernrnenl may specify in this behalf. 

("c^jThe Central Government may direct that at any port at which im 
separate shipping office is established, the whole or any part of the business of 
the shipping office shall be conducted at the custom house or at the office of 
the port officer or at such other office as the Central Goveruincnt may specify, 
and thereupon the same shall be conducted accordingly. 

( 4 ) All acts done by or before a deputy shipping master, an assistant shipping 
master and the officer to whom any laisiness of tlie shipping oifice is committed 
under sub-s. ( 3 ) shall have the same effect as if done !>> or befoia; a ship])ing 
master for the purposes of this Act. 

12* Seamen’s employment offices. 

( 1 ) The Central Government may, by notification in the Official Gazette, 
establish at every port in India in which it thinks it necessary so to do, 
a seamen's employment office and shall appoint thereto a director and as many 
deputy directors and assistant directors as it may consider necessary. 

( 2 ) The directors, deputy directors and assistant directors shall exercise 
their powers and discharge tlieir duties subject to the general control of the 
Central Government or of any intermediate authority which the Central 
Government may specify in this l)chalf. 

( 3 ) All acts done by or before a deputy or assistant director shall have the 
same effect us if done by or before a director for the purposes of this Act, 

( 4 ) The Central Government may, by notification in the Official Gazette, 
direct that at any port at which no separate seamen’s employment office is 
established, the functions of the seamen's employment office in that port shall 
l>e discharged by such person or body of persons as it may specify in the 
notification, and thereupon the office of tne person or liody of persons so 
sj^ecified shall be deemed to be the seamen’s emplo\ ment office established at 
tnat port for the purposes of this Act. 

13. Seamen’s welfare officers. 

(l) The Central Goveniinent may apooint seanieu’,s welfare officers at such 
ports in or outside India as it may consider necessary. 

(a) A seamen’s welfare officer appointed under sub-s. (1) shall perform 

(a) in the case of any such officer appointed at anv port in India, such 
functions in relation to welfare of seamen as may be assigned to him by 
the Central Government; 

(h) in the case of any such officer appointed at any port outside India, such 
functions in relation to welfare of seamen and such functions of an 
Indian consular officer under Part VTI as may be assigned to him by the 
Central Government. 
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(3) If any seamen’s welfare officer ap|>ointed at any {>ort outside India 
performs an\' functions assigned to an Indian consular officer under Tart Vll, 
such functions shall have the same as if they had Ix^en [Xirformed l)y mi 

Indian consular officer for the j)urix)ses of that Part. 


PART 1V‘ 

SBIPFING DEVELOPMENT FUND 

14 , Formation of Shipping Development Fund. 

There shall he formed a fund to \>e calhxl the Shipping l>eveloi>uu'nt Fund 
(liereinafter in this Part referred to as the Fund) and tlicre shall Ik' crediietl 
thereto — 

(a) tiie amount of such graiits as the Ontral Government may make for 

lH*ing credited to tlu' Fuiul; 

(b) t!ie arnotmt of an\ loans adxanced by tlie Camtral (iovernnient to tl»e 

Gommittee ccnistituted under station 15 forearrying out the ohjeets of tlu) 

Fund; 

(c) stich sums of money as ma\ . from tinu* to time. 1 h* i(\dised out of rt‘pa\ 

nu rit of loatis made from the FuiuI or from iiittuest on loans or dividends 

from imestnu nts made from the Fund; 

(d) such f)thci suriis as may Ik* r<X‘cived for Ixung ( redited to the Fund. 

. 1 , P.u t l\' n»to lone on 17- (i.i/.. ol Ind . P)5V), P< lI-St,H in), 

pa^e 7t»2. 

15, Shipping Development Fund Committee. 

f l) The C'entral Go\ ernment shall constitute a committee to be called tlie 
Shipping (do[uncnt b und Gommittee (hereinaft(*r in this Part referred to 
as the ( .ommilU‘( ) consisting of a chairman and such iiumixT of other members, 
not exceeding six, as the Cx'ntral (/.overnment may think lit to appoint thereto. 

The Gomrnittee so c’onstiluted shall l>e a body corporate by the name 
aforesaid having nerpeiuat succession and a comiimn seal with power to 
ac‘f|uire, hold and disjiosc of property and may by that name sue and lx* su(‘d. 

riie Cj)nnnittee shall lia\<.‘ power to regulate its own |)roc('dure. 

16 , Application of the Shipping Development Fund. 

/ I I The Fund shall vest in the (Jominittee and shall 1 k" applied tow aids 
meeting (he exix.‘nses of the Committed* and for granting loans and financaal 
assistiUice in any other form to jx-rst^ns of the description mentioned in sec 
tioii 21 for acquisition and maintenance of ships. 

(:^) The Gornmittee shall not grant any loan or give any financial assistance 
to any person referred to in sub-section [ij except on such terms and eondilions 
as the Gentral Go\ ernment may from time to time specify. 

fijj The Committee shall maintain projx^r accounts and other rc'levant 
records and prepare an annual statement of accounts in sueli form as the 
Central Goxernment may. in consultation witli the Comptroller and Auditor- 
General of India, prescril)c. 

(4) The acc ounts of the Committee shall lx audited by the CJomntroller and 
Auditor-General of India or a person authorised by him in this Ixdialf such 
interval as the Comptroller and Auditor-Generai of India may .sqxcify and any 
expenditure incurred in connection with such audit shall lx:* payable by the 
Committee. 

(5) The Comptroller and Auditor-Ckmeral of India and any ixrson autho- 
riscxl by him in connection with the audit of the accounts of the Committee 
shall have the same rights, privileges and authority in connection with such 
audit as the Comptroller and Auditor-General of India h is in connection with 
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the audit of Government accounts and, in particular, shall have the right to 
demand the iprodtiction of books, accounts, connected vouchers and other 
documents ana papers and to inspect any office of the Committee. 

(6) The accounts of the Committee as certified by the Comptroller and 
Auditor. General of India or any person authorised by him in this behalf, 
together with the audit report thereon, shall be forwarded to the Central 
Government and that Government shall cause the same to l>e laid before each 
House of Parliament. 

17. Acts and proceedings of Committee not to be invalid. 

No act done or proceeding taken-by the Committee shall be questioned on the 
ground merely of the existence of any vacancy in, or defect in the constitution 
of, the Committee. 

18« Dissolution of the Committee. 

The Central Government may, by notification in the Official Gazette, declare 
that, with effect from such date as may be specified in the notification, the 
Committee shall be dissolved, and tl)ereupon all the property vested in the 
Committee shall vest iri the Central Government. 

19. Power to make rules in respect to matters in this Part. 

(l) The Central Government may make riiles*^ to carry out the purposes of 
this Part. 

(2J In particular, and without prejudice to the generality of the foregoing 
power, such rules may provide for all or any of the following matters, 
namely : 

(aj the term of office of rnenil)er.s of tlie Committee and tlie manner of filling 
casual vacancies in the Committee ; 

(b) powers of the Chairman of the Committee ; 

(c) the travelling and other allowances payable to members of the Com- 

mittee ; 

(d) the appointment of officers and other employees of the Committee and 
the terms and conditions of their service ; 

(e) the custody and investment of the Fund ; 

(f) the execution of instruments and the mode of entering into contracts by 

or on behalf of the Committee and the proof of documents purporting to 
be executed, issued or signed by or on behalf of the Committee ; 

(g) any other matter which may be or is to be prescribed. 

[a] For the 'Shipping Development Fund Committee (Genenil) Rules, 1960 which have 
repealed the? S. D. F. C. (Execution of Contracts) Rules, 1959, see G. S. R, 938 dat^ 
8-8*1960 publishe<l in Cat. of Ind., 1960, Ft. 11 — sec. 3 (i), page 1306. 


PART V 

REGISTRATION OF INDIAN SHIPS 

20. Application of Part. 

This Part applies only to sea-going ships fitted with mechanical means of 
propulsion. 

21. Indian ships. 

For the purpo.ses of this Act. a ship shall not be deemed to be an Indian ship 
unless owned wholly by persons to each of whom either of the following des- 
criptions applies : — 

(a) Si citizen of India ; or 

(b) a company which satisfies the following requirements, namely : 

(ij the princioal place of business of the company is in India ; 



IThe] Mkrchakt SmpprsG Act, 1958 Ces 151 

(ii) at least seventy-five per cent, of the share capital of the company is 
held by citizens of India : 

Provided that the Central Government may, by notification in the Official 
Gazette, alter such minimum {KTcenta^e, and where the minimum 
percentage is so altered, the altereil [XTcentai^e shall, as from the 
date of tKe notification, l>e deemed to l>e substituted for the i^rcent- 
age specified in this sub-clause ; 

(ill) not less than three-fourths of the total iuiml)er of directors of the 
company are citizens of India ; 

(iv) the chairman of the l>oard of directors and the managing director, if 
any. of the company are citizeiis of India ; 

(v) the managing agents, if any, of the company are citizens of India or in 
any cases where a company is the managing agent, the company satis- 
fies the requirements spccificxl in sub-cls. (i^. (tij, (tit) and (tv)^ 

22* Obligation to register. 

(1) FA’cry Indian ship, tjnless it is a ship which does not exceed fifteen tons 
net and is employt^tl solely in navigation on the coasts of India shall be re- 
gistered under this Act. 

('^) No ship required l)y sul)-s. (l) to lx* registered shall lx:* recogniseil as an 
Indian ship unless she has lx.*en registered uniier this Act : 

Pr()vid(*d tliat any ship rcgistertnl at the commencement of this Act at any 
port in India under any enactment r(*petded by this Act, shall be deemoa 
to have been registered luuler this Act and shall be recognised as an Indian 
ship. 

(.>) A ship rcqtiiictl b) this Act to lx* rcgiste'recl may lx* eletained until the 
rnast(*r e>f the* ship, if so rcxiuired, producers a certificate* of re gistry in re»S[)ect 
<){ the* ship. 

Procedure for registration, 

23« Ports of registry, 

(j) Tlie ports at winch re'gistration of ships sliall Vx* made shall be the |>orts 
of Bombay. (Calcutta and Madras anil such other ports in iralia as the Omtral 
Government may, by notification in the Official C»a/ette, declare to be ports of 
registry niider this Act. 

(2) The port at wliicli an Indian ship is registered for the time Ix^irig under 
this Act shall be deemed to be her port of registry and the port to which she 
belongs. 

24. Registrars of Indian ships* 

At each of the ports of Bombay. Calcutta and Madras, the principal officer of 
the Mercantile Marine Department, and at any other port such authority as 
the Central Government may, by notification in the Official Chi/ette, appoint, 
shall f>e the registrar of Indian ships at that port. 

25« Register book. 

Every registrar shall keep a lx>ok to lx:* called the register lx>ok and entries 
in that book shall Ixi made in accordance with the following provisions : — 

(a) the pro{^erty in a ship shall be divided into ten shares ; 

(b) subject to the provisions of this Act with resi>ect to joint owners or 
owners by transmission, not more than ten indiviauals shall l>e entitled 
to l>e registered at the same time as owners of any one ship ; Init this 
rule shall not aSect the Ixiineficial interest of any numlxjr of persons 
represented by or claiming under or through any registered owner or 
joint owner ; 

(c) a person shall not f>e entitled io be registered as owner of a fractional 
part of a share in a ship ; but any numl)er of persons not exceeding five 
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may \)e registered as joint owners of a ship or of any share or shares 
therein ; 

(d) joint owners shall be considered as constituting one person and shall not 
l>e entitled to dispose in severalty of any interest in a ship or any share 
therein in respect of which they are registered ; 

(e) a company may be registered as owner by its name. 

26* Application for registry. 

An application for the registry of an Indian ship shall be made — 

(a) in the case of an individual, by the person requiring to be registered as 

owner or by his agent; 

(b) in the case of more than one individual requiring to be so registered, by 

some one or more of the persons so requiring or by his or their agent; and 

(c) in the case of a company requiring to be so registered, by its agent; 

and the authority of the agent shall be testified b) writing, if appointed l)y an 
individual, under the hancl of the person appointing him and, if ai)pointed by a 
company, under its common seal. 

27# Survey and measurement of ships before registry. 

(1) The owner of every Indian ship in respect of which an apj:)lic'atioii 
for registry is made shall cause such ship to be surveyed by a surveyor and tlie 
tonnage of the ship ascertained in the prescribed maimer. 

(2) The surveyor shall grant a certificate specifying the sliip's tonnage* and 
build and such other particulars descriptive of the identity of the ship as mav 
be prescril)ed and tlie certificate of the surveyor shall l)e delivered to the 
registrar before registry. 

28. Marking of ship. 

(1) Tho owner of an Indian ship wlio applies for registry under this Act 
shall, before registry, cause her to be marked permanently and conspicuously 
in the prescril)ed manner and to the satisfaction of the registrar and any sln[) 
not so marked may be detained by the registrar. 

(2) Subject to any other provision contained in this Act and to the j'lrox isions 
of any ruJf's made thereunder, the owner and the master of an Indian ship shall 
take all reasonable steps to ensure that the ship remains marked as recjuired l)y 
this section, and the said owner or master siiall not cause or permit any altera- 
tions of such marks to be made except in tlie event of any of the particulars 
thereby denoted being altered in the manner provided in this Act or ( xcept to 
evade capture l)y the enemy or by a foreign ship of war in the exercise of some 
l)elligerent right. 

29. Declaration of ownership on registry. 

A person shall not l)e registered as the owner of an Indian ship or of a share 
therein until he or, in the case of a company, the person authorised by this Act 
to make declarations on its behalf has made and signed a declaration of owner- 
ship in the prescril^ed form referring to the ship as described in the certificate 
of the surveyor and containing the following particulars: — 

(a) ftatement whether he is or is not a citizen of India; or in the case of a 
company, whether the company satisfies the recpiirements specified in 
cl. (b) of section 21 : 

(b) a statement of the time when and the place where the ship was built or 

if the ship is built outside India and the time and place of building is 
not known, a statement to that effect; and in addition, in the case of a 
ship previously registered outside India, a statement of the name by 
which she was so registered; 

(e) the name of her master; 
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(d) the niHnl)er of shares in the ship in rasjx'ct of which he or the company^ 
as the case may l>e, claims to Ik? registerevl as ov\ ner; and 
(ej a declaration that tlie particulars stated are true to the [vest of his know- 
ledge and Ixdief. 

Expkinaiton.— In rcs|X?ct of a ship or share owived hy more than one jxnsoiu 
a declaration may l>e made by such one of them as may Ik? authorised by tliem. 

30. Evidence on first registry. 

On the first registry of an Indian ship, the following evidence shall Ik' pro- 
duced in addition to the declanition of ownership; 

(ii) in the case of a ship built In IikHu, a bnilder's certificate, that is to sa\*, 
a certificate sigm tl b> the builder of the ship and containing a true 
account of the [)ro[x?r denomination and the tonnage of the ship as 
estimated by him and the time when and the plate vt liereshe was built, 
and the name of tlie person, if any on whose actavnnt the ship was Iniilt; 
and if there has Ikk^i any sale, the instrument of sah‘ under which tlu* 
ship or lilt/ siuire therein Inis beeome vested in l!ie applicant tor registry; 
(i) in tile case of a sliip built outside India, tlu' same evidcnee as in the v,isv 
of a ship built in India unless the declarant wlio makes the declaration 
of ownerslnp declares that the time ;nKl place of her building art' not 
known to him, or that tlu* builder’s certificatt* t annot l)e j)i(>enre<l, in 
w hich case there shall Ik* re^iuired only tlie instrument of Stde under 
\\ liieh tlie ship or a share therein has beeome vested in the ajvplieant for 
registry. 


31. Entry of particulars in register book. 

As soon as the n'ljnirements of this Act [vreliminai to registry liavt* l>een 
complied \v itli. the registrar shall enter in tlu* r( gister book tlie folh>\\ ing 
particulars in rcsjvect of tlu ship : 

(dj tlic name' of tlu* ship and tlu* name of the port to wlucl) she belongs, 

(IjJ tiie (lelaiis contained in the survesvor's certificate; 

fcj the [^artienl.irs respecting her origin stated in the declaration (jf owner- 
ship; and 

(d) the name and desc ription of luo registc*rcd owner or ow ners, and, if there 
art' niort' o\^’n('rs than one. the numlH*) of shares ow iietl b> each of them. 

32. Documents to be retained by registrar. 

On the registrv of a ship, tlu* registrar shall rt*lain in his custody the follow- 
ing documents ; - 

f // the survtw or’s certific ate; 

(hj the fmilder’s certificate; 

(c) any instrument of sale f>y which tlie ship wms pre\ iously sohl; 

(d) all declarations of ow nership. 

33. Power of Central Government to inquire into title of Indian ship to be 

so registered. 

(1) Wliere it appears to the (kailral Cuvvernment that there* is any doubt as 
to the title of anv Indian ship to be registered as an Indian ship, it may direct 
the registrar of^her port of registry to require evidence tone given to his 
satisfaction within such time, not Iveing less than thirty days as the Central 
Government may fix, that tlie ship is entitled to Ikj registercr! as an Indian ship. 

(2) within such time as may l>e fixed by the Central Covernmerit under 

sub- sect ion evidence to the satisfaction of the regi.strar that the ship is 

entitled to be registered as an Imlian ship is not given, the ship shall be lialvle 
to forfeiture. 
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Certificate of registry, 

34* Grant of certificate of registry. 

On completion of the registry of an Indian ship, the registrar shall grant a 
certificate of registry containing the particulars respecting her as entered in the 
register lx)ok with tne name of her master. 

3S» Custody and use of certificate. 

(1) The certificate of registry shall l>e used only for the lawful navigation of 
-the ship, and shall not l^e subject to de?tention by reason of any title, lien* 
charge or interest whatever, had or claimed by any owner, mortgagee or other 
jTerson to, on or in the ship. 

(2) No person, whether interested in the ship or not, who has in his posses- 
sion or under his control the certificate of registry of a ship, shall refuse or 
omit without reasonable cause to deliver such certificate on demand to the 
person entitled to the custody thereof for the purposes of the lawful navigation 
of the ship or to any registrar, customs collector or other person entitled by 
law to reejuire such delivery. 

f3) Any person refusing or omitting to deliver the certificate as required by 
sub-section (2), may, by order, be summoned by any magistrate of the first class 
to appear before him and to be examined touching such refusal; and if the 
person is proved to have absconded so that the order of such magistrate cannot 
be served on him, or if he persists in not deliveriiig up the certificate, the 
magistrate shall certify the fact, and the same proceedings may then be taken 
as in the case of a certificate mislaid, lost or destroyed, or as near thereto as 
circumstances permit. 

(4) If the master or owner of an Indian ship uses or attempts to use for her 
navigation a certificate of registry not legally granted in respect of the ship* 
he shall be guilty of an offence under this sub-section and the ship shall be 
liable to forfeiture. 

36. Power to grant new certificate when original certificate is defaced, 
lost, etc. 

(1) In the event of the certificate of registry of an Indian ship being defaced 
or mutilated, the registrar of her port of registry may, on the delivery to him 
of that certificate, grant a new certificate in lieu of her original certificate. 

(2) In the event of the certificate of registrv of an Indian ship being mislaid, 
lost or destroyed or of the person entitled thereto being unable to obtain it 
from the custody of any other person, the registrar of her port of registry shall 
grant a new certificate in lieu of her original certificate. 

(3) If the port at which the ship is at the time of the event referred to in 
sub-s. (2) or first arrives after the event is outside India, then the master of the 
ship or some other person having knowledge of the facts of the case shall make 
a declaration stating such facts and the names and descriptions of the registered 
owners of such sliip to the best of the declarant's knowledge and belief to the 
nearest available Indian consular olficer who may thereupon grant a provisional 
certificate containing a statement of the circumstances under which it is 
granted. 

(4) The provisional certificate shall, within ten days after the first subsequent 
arrival of tne ship at her port of discharge in India, oe delivered by the master 
to the registrar of her port of registry and the registrar shall thereupon grant a 
new certificate of registry. 

If the certificate of registry stated to have been mislaid, lost or destroyed 
shall at any time afterwards be found* or if the person entitled to the certificate 
of registry obtains it at any time afterwards, the said certificate shall forthwith 
be delivered to the registrar of her port of registry to be cancelled. 
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ST. Endorsement on certificate of change of master. 

Where the master of an Indian ship is ehauf^ed. each of the following 
persons, that is to siiy. — 

(a) if the change is made in conse<][uence of the removal of the master hy a 
Marine Board or bv a Court under this Act, th«‘ })residing officer of the 
Marine Board or of the Court, as the case may In ,* 

(h) if the change occurs from any other caust\ — 

(i) In India, the registrar or any other officer authorised l)y the Central 
Government in this behalf at the port where the change occurs; and 

(a) outside India, the Indian consular officer at tlie port where the 
change occurs ; 

shall endorse and sign on the certificate of registry a memorandum of the 
change; and any customs collector at any port in India may refuse to permit 
any person to do any act there as master of an Indian shin unless his name is 
inserted in or endorsed on her certificate of registry as her last appointed 
master. 

38* Endorsement on certificate of change of ownership. 

(1) Whenever a ciiangc occ urs in the registered ownership of .in Indian ship, 
llie change of ownership sliall be endorsed on Iht certificate of registry either 
l)y the registrar of tin* ship's port of registry or bv the registrar of any port at 
whicii the ship arris fs who has been advised of tfie erhange by the registrar of 
tlie ship's port of registry. 

(2) 7'he master sljall . for the nurpos(‘s of suc h (‘iidors(‘nienl bv the registrar 
of the shij>’s j)ort of registry, tielivt^r the can tificsite of registry to tin* r<\gistrar, 
forthwith alt<'r t}»e c !iang(‘ if the chang<‘ occurs ss'Ikmi the ship is at her port of 
registry, and if it iocenrs during }u*r al)s<*ncc‘ from that port and the endorse?- 
inent under this section is not made lielore h(*r return, then, upon her first 
return to that [)ort. 

(3) The registrar of any port, not being the stn[)'s port of registry, who is 
rerpjired to make an endorsennmt under tins section may. for that j)nrpose. 
recjuire the master of the sliij> to deliver to him the shi{)'s certificate of registry 
so that the shin need not thereby lx? detained and the master shall dediver the 
same aeeordiiigly. 

39* Delivery of certificate of ship lost or ceasing to be an Indian ship. 

(1) In the event of a registercxl ship l>eirig either actually or constructively 
lost, taken by the enemy, nurnt or broken up or c easing for anv reason to be an 
Indian ship, every owner of the ship or any share in the ship shall immediately 
on obtaining knowledge of the event, if no notice tliereof has already been 
given to tlie registrar, give notice thereof to the registrar at her port of registry 
and that registrar shall make an entry thereof in the register book and its 
registry in that book shall lx? considered as closcxi except».so far a.s relates to any 
unsatisfied mortgages entered therein. 

(2) In any such case, except where the ship's certificate of registry is 
mislaid, lost or destroyed, the master of the ship shall, immediately if the event 
occurs in any port in India, or within, ten days after his arrival in port if it 
occurs elsewhere, deliver the certificate to the registrar of tlie f>ort or any other 
officer specified in this lx?half by the Central Government if tlie port of arrival 
is in India, or it the arrival is in any port oul.side hidia to the Indian consular 
officer there, and the registrar if he is not himself the registrar of her port of 
registry or the officer so specified or the Indian consular officer, as thecas© may 
be, shall forthwith forward the certificate delivered to him to the registrar of 
her port of registry. 
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40« Provisional certificate for ships becoming Indian ships abroad. 

(1) If at any port outside India a ship f)ecomes entitled to be registered as 
an Indian ship, the Indian consular officer there may grant to her master on his 
application a provisional certificate containing such particulars as may be 
prescril>ed in relation to the ship and shall forward a copy of the certificate at 
the first convenient opportunity to the Director-General. 

(2) Such a provisional certificate shall liavc the effect of a certificate of 
registry until the expiration of six months from its date or until the arrival of 
the ship at a port where there is a registrar whichever first happens, and on 
either of those events happening shall cease to have effect. 

41. Temporary pass in lieu of certificate of registry. 

Where it appears to tlu' Central (Government tliat 1>\ reason of special cir- 
cumstances it is desiralde that [KTinission should l)c granted to any Indian ship 
to pass without being previously registere^d from one ]:)ort to any otlier port in 
India, the Central Government may authorise the registrar of the first- men- 
tioned port to grant a pass in such form as may be prescribed, and that pass 
shall for the time and within the limits therein nKMitionccl ha\c the same (’Ifect 
as a certificate of registrv . 

Transfers of ships » skorrs, etc. 

42 . Transfer of ships, or shares. 

fljNo person shall transfer or acquire any Indian ship or iiny share or 
interest therein without the previous approval of the (Central (Gove^rnment and 
any transaction efFect(‘d in contrav ention of this pro\ ision shall be void and 
unenforceable. 

(2) The Central Government may, if it conskh rs it necessary or (‘xpedient so 
to do for the {)urpose of conserving the tonnage of Iriclian ship[)ing, refuse to 
give its approviil to any* such transfer or ac((uisiti()n. 

(3) Subject to the otlu'r j^rovisions contained in this s( ctiori. an Indian ship 
or a share therein shall be transferred only by an instrument in writing. 

The instrument shall contain sucli description of iht' ship as is contained 
in the surveyor's certificate or some other description sufficient to identify the 
ship to the satisfaction of the registrar and sliall be in the prescrilied form or 
as near thereto as circumstance's permit and shall be executed by the transferor 
in the presence of and be attested by at least two u it nesses. 

43 . Registry of transfer. 

(1) Every instrument for the transfer of an Indian ship or of a sliare therein 
when duly executed sliall be [iroduccd to the registrar of her port of registry, 
and the registrar shall thereupon enter in the register book the name of the 
transferee as owner of the ship or share, as the case may be, and shall endorse 
on the instrument the fact of that entry having been made with the day and 
hour thereof. 

(2) Every such instrument shall be entered in the register book in the order 
of its production to the registrar. 

44 * Transmission of property in Indian ship on death, insolvency, etc. 

(1) Where the pronerty in an Indian ship or share therein is transmitted to 
a person on the death or insolvencv of any registered owner, or by any lawful 
means other than by a transfer under this Act, — 

(a) that person shall authenticate the transmission by making and signing a 
declaration in the prescribed form (in this Act referred to as a 
declaration of transmission) identifying the ship and also a statement of 
the manner in which and the [>erson to whom the property has been 
transmitted; 
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(b) if the transmission is coHsetj[nent on insol\ onc\ , the declaration of 
transmission shall In* at companied by projx*r proof of such claim; 

f r if the transmission is constxjuent on death* the declaration of transmission 
shall accompanir^l l\v a succession certificate* proliate or letters of 
administratioii under tlie Indian Succession Act. 1925. or a duly C'ertified 
copy thertH>f 

T!ie registrar, on lecanpl of the declaration of transmission so accom- 
paniCHl. shall eutm in tlic* register book the naim* of the jx*rson taititled under 
the transniissiou as owner of the ship or share tlu‘ property in whieli has been 
transmitted* and. w here there are inort* jx^rsons than one. shall enter the names 
of all those jx*rsons. but those ptosons luiwever numerous sliall. for the pnr|X)se 
of the- provisions of this Ac t w ith rc‘S|>ec’t to the nnmlxn of iXTSons claiming 
to lx registered as ow nc-rs, be c on^idiTed as om* [xtsou ; 

Provided that ixithing in this vul» station sh.ill reuuire tiu* registrar to make 
an (‘ntr> in ttu* register book umU r this st'ction, if fu* is of opinion that by 
reason of tlu^ ( i ansinission tin slop has ceasixl to Ix' an Indian sliip. 

45 * Order for sale where ship has ceased to be an Indian ship. 

(J W'lu re b\ o ason tln^ t lainsmission of any prop<'rt\‘ in a ship or a share 
tln rc'in on death. insoKcnev or otln rwise. a ship cxmsc’s to lx* an Indian ship, 
the registrar of lier port oi registry shall submit a report to tlu‘ Clentral 
(»()\ernmc‘nl srtlingoul th<' c i i cumstaiKX's in wliieh (In' ship has exMsed to lw» 
an Indi an ship, 

( '/ f ()\\ re( tij)t of such rejKut. th(‘ Ontral (ioNcrnment ma\' make an 
appluation to the lligii (.ourt for a dirc'etion for tlie sale to any c iti/en of 
India or vin\ eompaio w hie h salisficss tlu‘ rcxjuirc'nH'nts sjxx ifHsl in (1. (l>) of 
S. 21 of tin [>rop(*rl\ so transmittcxl 

> 1 h< High fna\ reepure an\ tw idenec in sup[)orl of the* ap[)li('ation 

it thinks 1 1 ( juisitc' and unn make sueli order therc/on and on such ttuaus and 
(‘ondiiions as !t thinks just or may rejc'cl the applic ation ^|in ( ase] it finds tlial 
the ship lias not c c ise cl to be an Indian ship; and in c ase the* shij) or the share 
is ordc ied f/) lx sold, it shall direct tliat the* proc*et‘ds of the* sale after dednctiiig 
the c \pensc > tlieicof. l)t“ ])aid to the person entitled under sue h transmission or 
otlarw'ise. 

^‘^,)F\'ej \ applic for sale sliall lx* made w ithin sneli lime as may be 

|)rt*sc ri I H 1 i : 

Pros !(led Unit an ap[)lit ation ma> be admitted bv the High (douit after the 
time ])resc rilx (1. if the (Jcntral Government satisfies the* High Court that it had 
sufficient c ause for not making the application e itliin such time. 

.1 .s.a ..nnu/rx tor tlx* wohIn ‘m any t asc"*’ 1)V llx* Itrprsilmg aod AtvxMxloig t , I9fK) 
lA Hi ot 196ie. S. Sch. 11 i26Ai-U>6a . 

46 « Transfer of ship on sale by order of court. 

W here aio Court, w liether under S. 45 or e)therw'i.se, orders llie sale of any 
ship or slutre tlierein. the orclc^r of the Court sliall eoniain a declaration vesting 
in sonre [x i son named i)y the Court the right to transfer llial slop or share, and 
that person shall tlu:rcupon !k.‘ entitled to transfer the ship or share in tlie same 
manner and to the same eslent as if he were the registerred owner the reof; and 
«‘\ery registrar sliall ok>ey the rec|uisition of the pe rson so named in res|K'ct of 
any such transfer to the same extent as if such person were the rc'gistcred 
uv\ Tier. 

47 # Mortgage of Ihip or share. 

( l) A registered ship or a share therein may' Ire mijch^ a security for a loan or 
other valuable consideralion, and the in.strument c reating the security {in this 
Act called a mortgage) shall be in the prescril>ed form or as near tnereto as 
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circumstances permit, and on the production oi such instrument the registrar 
of the ship's port of registry shall record it in the register book. 

(2) Mortgages shall be recorded by the registrar in the order in time in 
which they are produced to him for that purpose, and the registrar shall, by 
memorandum under his hand, notify on each mortgage that it has been record- 
ed by him stating the day and hour of that record. 

48* Entry of discharge of mortgage. 

Where a registered mortgage is discharged, the registrar shall, on the pro- 
duction of the mortgage deed with a receipt for the mortgage money endorsed 
thereon, duly signed and attested, make an entry in the register book to the 
effect that the mortgage has been discharged, and on that entry lieing made the 
estate, if any, which passed to the mortgagee shall vest in the person in whom 
(having regard to intervening acts and circumstances, if any) it would have 
vested, if the mortgage had not been made. 

49* Priority of mortgages. 

If there are more mortgages than one recorded in respect of the same ship or 
share, the mortgagees shall, notwithstanding any express, implied or construc- 
tive notice, have priority according to the date on which each mortgage is 
recorded in the register book and not according to the date of each mortgage 
itself. 

SO* Mortgagee not deemed to be owner. 

Except in so far as may be necessary for making a mortgaged ship or share 
available as a security for the mortgage debt, the mortgagee shalbnot, by 
reason of his mortgage, be deemed to be the owner of the ship or share, nor 
shall the mortgagor be cleerncd to have ceased to be owner thereof. 

SI* Rights of mortgagee. 

(1) A registered mortgagee of a slhp or share shall be entitled to recover the 
amount due under the mortgage in the High Court, and when passing a decree 
or thereafter the High Court may direct that the mortgaged ship or share he 
sold in execution of the decree. 

(2) Subject to the proN isions of .sub-s. fl), no such mortgagee shall merely by 
virtue of the mortgage be entitled to sell or otherwise dispose of the mortgaged 
ship or share. 

S2* Mortgage not affected by insolvency. 

A registered mortgage of a ship or share shall not be affected by any act of 
insolvency committed by the mortgagor after the date of the record of such 
mortgage, notwithstanding that the mortgagor, at the commencement of his 
insolvency, had the ship or share in his possession, order or disposition, or was 
the reputed owner thereof, and the mortgage shall be preferred to any right, 
claim or interest therein of the other creditors of the insolvent or any trustee 
or assignee on their l>ehalf. 

S3* Transfer of mortgages. 

(1) A registered mortgage of a ship or share may be transferred to any per- 
son and the instrument effecting the transfer shall be in the prescribed form or 
as near thereto as circumstances permit, and on the production of such instru- 
ment, the registrar shall record it by entering in the register book the name of 
the transferee as mortgagee of the ship or share and shall, by memorandum 
under his hand, notify on the instriiment of transfer that it? has been recorded 
by him stating the day & hour of the record. 

(S) The person to whom any such mortgage has been transferred shall enjoy 
the same right of preference as was enjoyed by the transferor. 
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S4« Transmission of interest in mortgage in certain circumstances, 

(1) Where the interest of a mortgagee in a ship or share is transmitted on 
death, or insolvency, or hv any lawful means other than hy a transfer muler 
this Act, the transmission snail he authenticated h\' a declaration of tlie ix^rson 
to whom the interest is transmitttHl containing a statement of the manner in 
which and the jx^rson to whom the proj^rty has l)een transmittetl, und shall lx? 
accompanied hy the like evidence as is hv this Act reijuired in case of a corres- 
ponding transmission of the ownership of a ship or share. 

(2) The registrar, on receipt of the declaration and the nroiluction of the 
evidence aforesaid, shall enter the name of the person entitlcu under the trans- 
mission in the register book as inurtgageo of the ship or sliare. 

Name of ship. 

ss. Rules as to name of ship. 

(1) An Indian ship shall not l>e descrilxxl hy any name other than that hy 
which she is for the time l)eing registered. 

(!>) The registrar may refuse the registry of any Indian ship hy the name hy 
which it is proj:>osed to register the ship it that nanx* is already lK)rne l>y 
another ship or if the name l)e so similar as is calculated or likely to deceive. 

(3) A change shall not l>e made in the name of an Indian ship e.vccpt in the 
prescrilx'd in^umer. 

(4) If an\ person acts or suffers any t)erson under his control to act in con- 
travention of this section or omits to do or sullers any person under his control 
to omit to do anything re(|iiire(l under this ‘‘[seeticaij tlie ship may l>e detaimxl 
until the provisions of tliis section are compli(‘d with : 

Provided that nothing in this sub-section shall apply to a foreign ship vvliicb 
has l)ecome. and is sought to he registered as, an Indian shif). 

[a: toi ‘suli-MX'tion” i»y the lUax'iiUiig and Anicndtnj^ Act, I9ti0 (LVlIl of 

19‘a)), S. 3 6c Sell, ll ,20-12-1960]. 

Jiegisiry of alUraiutm, registry anew and transfer of registry, 

S0« Registry of alterations. 

When a registered .ship is so altered as not to correspond with the particu- 
lars relating to her tonnage or description contained in the r<*gister l>ook, then, 
if the alteration is made at aiiymirt having a registrar, tliat registrar, or if it is 
made elsewhere, the registrar of the first port liaving a registrar at wliieh the 
ship arrives after the alteration, shall, on application l>eing made to him stat- 
ing the particulars of the alteration, either cause tfie alteration to he registered 
or direct that the ship f)e registercx^l anew, 

S7. Regulations for registry of alterations. 

(1) For the purpose of registry of an alteration in a ship the ship's ccrti- 
ficate of registry shall be produced to the registrar, and the registrar shall, in 
his discretion, either retain the certificate of registry and grant a new certifi- 
cate of registry containing a description of the shin as altered or endorse and 
sign on the existing certificate a memorandum of the alteration. 

(2) The particulars of the alteration so made, and the fact of the new certi- 
ficate having fx?en granted, or endorsement having fKjen made, shall lx* entered 
by the registrar of the ship's port of registry in his register b<x)ks ; and for 
that purpose the registrar to whom tne application for the registry of the 
alteration has l>een made (if he is not the rchgistrar of the ship's pc^rt of registry) 
shall forthwith report to the last- mentioned registrar the particulars and facts 
as aforesaid, accompanied, where a new certificate of registry lias been granted^ 
by the old certificate of registry. 
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58 * Provisional certificate and endorsement where ship is to be registered 
anew, 

(1) Where any registrar* not being the registrar of the ship's port of registry, 
on an application as to an alteration in a ship directs the ship to be register^ 
anew, ne shall either grant a provisional certificate describing the ship as 
altered, or provisionally endorse the particulars of the alteration on the 
existing certificate. 

(2) Every such provisional certificate, or certificate provisionally endorsed, 
shall, within ten days after the first subsequent arrival of the ship at her port 
of discharge in India, be delivered to the registrar thereof and that registrar 
shall cause the ship to lx; registered anew. 

(3) The registrar granting a provisional certificate, or provisional! v endorsing 
a certificate under tliis section shall add to the certificate or enaorsement a 
statement tliat the same is made provisionally, and shall send a report of the 
particulars of the case to the registrar of the ship's port of registry, containing 
a similar statement as the certificate or endorsement. 

59* Registry anew on change of ownership. 

Subject to the otlier provisions contained in this Act, where the ownership 
of any Indian ship is changed, the registrar of the port at which the ship is 
registered may, on the application of the owner of the ship, register the ship 
anew although registry anew is not required under this Act. 

60 . Procedure for registry anew. 

(1) Where a ship is to be registered anew, the registrar sliall proceed as in 
the case of first registry, and on the delivery to Inin of the existing certificate 
of registry and on the other reciuisites to registry, or in the case of a change of 
ownersliip such of them as he thinks material, being duly complied with, shall 
make such registry anew, and grant a certificate thereof. 

(2) When a ship is registered anew, her former registry shall he considered 
as closed except so far as relates to any unsatisfied mortgage entered thereon, 
i)ut tlie names of all persons appearing on the former register to be interested 
in the ship as owners or mortgagees shall be entered in the new register and 
the registry anew shall not in any way ailect the rights of any of those persons. 

61, Transfer of registry. 

(1) The registry of any ship may, with the previous approval of the 
Director-General, be transferred from one port of registry to another on the 
application to the registrar of the existing port of registry of the ship made by 
declaration in writing of all persons appearing in the register to be interested 
therein as owners or mortgagees, but that transfer shall not in any way aftect 
the rights of those persons or any of them and those rights shall in all respects 
continue in the same manner as if no such transfer had been effected. 

(2) On receipt of any such application the registrar shall transmit notice 
thereof to the registrar of the intended port of registry with a copy of ail 
particulars relating to the ship and the names of all ixrsons appearing in that 
register to be interested therein as owners or mortgagees. 

(8) The ship’s certificate of registry shall be delivered to the registrar either 
of the ejfisting or intended port of registry, and, if deliv ered to the former, 
shall be transmitted to the registrar of the intended port of registry. 

(4) On lecei^ of the documents aforesaid the registrar of the intended port 
of registry shall enter in his register book all the particulars and names so 
transmitted as aforesaid, and grant a fresh certificate of registry, and thence- 
forth such ship shall be considered to be registered at the new port of registry, 
and the name of the ship’s new port of reostry shall be substituted for the 
name of her former port of registry on the ^ip. 
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Restrictions on re-r^istry of abandoned ships. 

Where a ship has ceased to l>e registered as an Indian ship by reason of 
having been wrecked or abandoned, or for any reason other than capture by 
the enemy, the shin shall not he re-registereil until she has at the exj>ense of 
the applicant for the registry l>een surveye<f by a surveyor and certified by 
him to l>e seaworthy. 

Natitynal character and 
e3. National colours for Indian ships. 

(I) The Central Government may. by notification in the Official Gazette, 
declare what shall \ye the pro[>er national colours for all shins registered under 
this Act and for all ships which are not so regislercHl but wliich are owmxl by 
the Government or by any local authority or hy any IkhIv corjKnMte establisheil 
by or under any law for the time being in force in India or by a citi/en of 
India ; and different colours may Ih' declared for dillerent classes of slups. 

Any commissioned officer of the Indian Navy, or anv customs collector 
or any Indian consular oflicer, may lK>ard any ship on which any colours are 
hoisted contrary to this Act and seize and take aw ay the colours which shall 
be forfeited to tlie Government. 

64. Unlaw^ful assumption of Indian character. 

No Iverson on board a slui) w Inch is not an Indian ship shall for the purpose 
of making it appear to Ih:^ an Indian ship, nsc the Indian national colours, 
unless the assumption of Indian cliaiacter has been inacle (tlu* liurden of 
proving which shall lie on him) for the purpose of escaping capture l)y the 
enemy or by a foreign ship of w'ar in the exercise of some Ixdligerent right. 

G5« Concealment of Indian, or assumption of foreign, character. 

No owner or rnastcr of an Indian ship shall knowingly do anything or 
permit an> tiling to be don<\ or carry or permit to bo can fed any r)a[H?r.s or 
documents. v\ itli intent to conceal the Indian character of the ship uorn any 
person entitk^d by any law fur liie time Ixnng in force to intjuire into the same, 
or with intent to assume a foreign character for the sliip, or with intent to 
deceive any person so entitled as aforesaid. 

66. Indian ships to hoist proper national colours in certain cases. 

An Indian ship shall lioist the projxjr national colours — 

(a) on a signal Ixnng made to her by any vessel of the Indian Navy; 

(b) on entering or leaving any foreign port; 

(c) if of fifty tons gross tonnage or more, on entering or leaving any Indian 

port. 

67. National character of ship to be declared before clearance. 

(1) \ customs collector shall not grant a clearance for any ship until the 
master of such ship has declared to that officer the name of the country to which 
he claims tliat she belongs, and that officer shall tliereupon inscribe that name 
on the clearance. 

(2) U ^ ship attempts to procc^I to sea without such clearance, she may lx* 
detained by any customs collector until tlie declaration is made. 

Miscellaneous 

GS. Liabilities of ships not recognised as Indian ships. 

Where it is declared by this Act that an Indian ship shall not lx recognised 
as such, that ship shall not lx entitled to any privileges. Ixnefits, axlvantages or 

f irotection usually enjoyed by Indian ships or to use the Indian national colours 
or Indian ships or to assume the Indian national character. f>ut so far as regards 
the payment of dues, the liability to fine and forfeiture and the punishment of 
fences committed on board such ship, or by any person belonging to her, such 

[Vol. 100 2 A.M. IL 
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ship shall be dealt with in the same manner in all respects as if she were a re- 
cognised Indian ship. 

69« Proceedings on forfeiture of ship. 

Where any ship has either wliolly or as to any share therein become subject 
to forfeiture under this Part, any commissioned officer of the Indian Navy, any 
customs collector or any Indian consular officer or any other officer authorised 
by the Central Government, in^w seize and detain the ship and bring her for 
adjudication before the High Court, and the High Court may thereupon ad- 
judge the ship with her e(]uipment to Yye forfeited to the Government, and make 
such order in the case as to tne High Court seems just and may award to the 
officer bringing in the ship for adjudication such portion of the proceeds of the 
sale of the ship or any share therein as the High Court thinks fit. 

70. Notice of trust not received. 

No notice of any trust, express, implied or constructive, shall f>e entered in 
the register book or 1 k^ receivalde by the registrar, and subject to any rights 
and powers appearing by the register l)Ook to be vested in any other person, 
the registerecf owner of a ship or of a share therein shall have power to dispose 
of the ship or share in the manner provided in this Act and to give effectual 
receipts for any money paid or advanced by way of consideration. 

71. Liability of owners. 

Where any person is beneficially interested otherwise than l)y way of mort- 
gage in any ship or share in a ship registered in the name of some other person 
as owner, the person so interested shall, as well as the registered owner, l>e 
subject to all the pecuniary penalties imposed bv this or any other Act on the 
owners of ships or shares therein, so nevertheless that proceedings for the en- 
forcement of any such penalties may be taken against both or either of the said 
parties with or without joining the other of them. 

72. Evidence of register book, certificate of registry and other documents. 

(1) On application to the registrar and on payment of the prescribed fee, a 
person may, at any time during office hours, inspect any register book, and may 
obtain a certified copy of any entry in the register booL 

(2) The following documents shall admissible in evidence in any Court in 
manner provided by this Act, namely : — 

(a) any register l)ook on its production from the custody of the registrar or 

other person having the lawful custody thereof; 

(b) ^ certificate of registry under this Act purporting to be signed by the 

registrar or any other officer authorised in this behalf by the Central 
Government; 

(c) an endorsement on a certificate of registry purporting to be signed by the 

registrar or any other officer authorised in this behalf by the Central 
Government; 

(d) every declaration made in pursuance of this Part in respect of an Indian 

ship. 

(S) h certified copy of an entry in a register book shall be admissible in evi- 
dence in any Court and have the same effect to all intents as the original entry 
in the register book of which it is a copy. 

73. Power to register Government ships under this Part 

The Central Government may, by notification in the Official Gazette, direct 
that, subject to such rules as may be made in this behalf, ships belonging to the 
Government other than ships of the Indian Navy may be registered as Indian 
ships under this Act and thereupon this Act, subject to any exceptions and 
modifications which may be made in the notification either generally or with 
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resp^t to any class of ships V>elonging to Government, shall apply to ships be- 
longing to Government registerixl in accordance with those rules as they apply 
to Indian ships registereil in manner provided by this Act. 

T4* Power to make rules in respect of matters in this Part. 

The Central Government may make rules to carry out the purposes of 
this Part. 

(2)h\ particular, and without Jfrejudiee to tlic generality of the foregoing 
powder, such rules may provide for all nr any of the following matters, nainely : 
faj the manner in which the tonnage of any ship shall 1 h‘ ascertained, wluv 
ther for the purpose of registration or otherwise, including the mode of 
measurement; 

(b) the recognition for the purpose of ascertaining the tonnage of any ship or 

for any other pur|K)se. of any tonnage certilicate granted in resjx'ct of 
any ship in anv countrv outside India, the tonnage regulations of whi( h 
are s\ibstantially the same as the tonnage itiles made by the (kmtral 
Government, including tln‘ conditions and restrictions snbj<*ct to winch 
such recognition may Ik* grantetl; 

(c) the manner in which surveys of ships sliall Ik condnctiHl and the form of 

certificates of surveying officers; 

(d) the manner in which ships shall Ik? market!; 

(e) the form in which any document rtH|uire(i !)> this Part shall Ik t>rcpared 

and the particulars which it should contain; 

(f) the [Krsons by whom and the authorities iH'fore whit h any declaration 

re^|uir(*tl by this Part sliall Ik? made and the circumstances in which any 
such declaration miiy Ik? waived and other t*videne<? accepted; 
fr;jtlu? form of the instrument creating a mortgage on a ship or share or 
transferring a mortgage; 

(h) the returns tliat shall be made by registrars to the Direetor-Cieneral or to 

such other authority as the Central Government may apjMiint and tlie 
form in which and the intervals within which such returns shall Ihj 
made; 

(i) the nrocedure for the registration, marking or alteration of the namCvS of 

Indian ships; 

(j) the fees that may Ik levied under this Part and the manner in which such 

fees shall lx? collected; 

(k) the manner in which registrars and other authorities may exercise their 

powers under this Part or maintain their books and other rc^gister.s; 

(l) the manner in which ships lielongiiig to the Government, to which the 

provisions of this Act may lx? made applicable under section 73. may be 
registered; 

(m) any other matter which mr.y f)e or is to fx? prcscrilK?d. 


PART VI 

CERTIFICATES OF OFFICERS 
MoiUrs, males and engineers* 

75 . Application of Part. . 

This Part applies only to sea going ships fatted with mechanical means of 
propulsion. 

*70, Certificates of competency to be held by officers of ships. 

(1) Every foreign-going Indian ship, every home-trade Indian ship of two 
hundred tons gross or more when going to sea from any^rt or place in Iiw^a 
and every ship carrying passengers between ports or places in India fbatl t>e 
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provided with officers duly certificated under this Act according to the follow* 
ing scale, namely : 

(a) in every case, with a duly certificated master ; 

(b) if the ship is a foreign-going ship or a home-trade passenger ship of one 
hundred and fifty tons gross or more, with at least one officer besides 
the master holding a certificate not lower than that of first mate in the 
case of a foreign-going ship and o| mate in the case of a home-trade 
passenger ship ; 

(c) it the ship is a home-trade ship, not being a passenger ship, of four 
hundred and fifty tons gross or more, with at least one officer besides the 
master holding a certificate not lower than that of mate ; 

(d) if the ship is a foreign -going^ship and carries more than one mate, then 
with the second mate duly certificated. 

(2) Every foreign-going Indian ship when going to sea from any port or 
place in India shall be provided with engineers diny certificated under this 
Act according to the following scale, namely : 

(a) if the ship is of one hundred nominal horse-power or more, with at least 
two engineers one of whom shall be a first class engineer designated as 
the chief engineer, and the other a first class or second class engineer 
designated as the second engineer ; 

(b) if the vShip is of less than one hundred nomiiial horse-power, with at 

least one first class or second class engineer designated as the chief 
engineer. 

(3) Every home-trade Indian ship when going to sea from any port or place 
in India and every ship carrying passengers between ports or places in India 
shall be provided with engineers or engine drivers duly certificated according 
to the following scale, namely : 

(a) if the ship is of fifty nominal horse-power or more, with at least one 
first classs or second class engineer designated as the chief engineer ; 

(b) if the ship is of less than fifty nominal horse-power, with at least one 

first class or second class engineer designatexl as the chief engineer, or 
with at least one engine driver of a sea-going ship. 

(4) Every fi.shing vessel when going to sea from any port or place in India 
shall be provided — 

(a) if the vessel exceeds twenty-five tons gross but does not exceed fifty tons 
gross, with a certificated slcipper ; 

(b) if the vessel exceeds fifty tons gross, with a certificated skipper and a 
certificated .second hand ; 

(c) if the vessel is of fifty nominal horse-power or more, with at least one 

engineer duly certificated, being an engineer of a fishing vessel, who 
shall be designated as the chief engineer ; 

(d) if the vessel is of less than fifty nominal horse- power with at least one 
engineer duly certificated, being an engineer of a fishing vessel, who 
shall be designated as the chief engineer or with at least one engine 
driver of a fishing vessel duly certificated. 

ExpUmatim- — For the purposes of clause (c), persons holding certificates of 
competency as first class or second class engineers shall be deemed to be duly 
certificatea and for the purposes of clause persons holding certificates of 
competency as engine drivers of sea-going ships shall be deemed to be duly 
certificat 

(5) Nothing in this section which relates to engineers or engine drivers shall 
>ly to any ship to which the provisions of the Inland Steam- Vessels Act, 
7, apply. 
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Explanation. — In this section "nominal horse-power in relation to any ship 
means the horse-power oi the engines of the ship calculated in the prescribe 
manner. 

77 . When officers deemed duly certificated- 

Subject to the provisions contained in section 86, an officer shall not bo 
deem^ to be duly certificutetl under this Act unless he holds u certificate of a 
grade appropriate to his station in the ship or of a higher grade granted in 
accordance with this Act. 

78 . Grades of certificates of competency. 

( 1 ) Certificates of corni^etency shall Ik? granted in accordance with this Act 
for each of the following grades, namely : 

master of a foreign-going ship ; 
first mate of a foreign-going ship ; 
second mate of a foreign-going ship ; 
master of a home-trade ship ; 
mate of a home-trade ship ; 
first class engineer ; 
second class engi ne'er ; 

CMiginc driver of a sea-going ship ; 
skipjxjr of a fishing vessel ; 
second hand of a fishing ve.ssel ; 
engineer of a fishing vessel ; 
engine driver of a fisliing vessel. 

(2) A certificate of comix'tency grantcxl for the grade of first or second class 
engineer or engine tlriver shall state whether it entitles the holder to act as 
engineer or engine driver of ships fitteil with steam engines or of ships fitted 
with any other type of engines and the holder shall not Ik: entitled to act as 
engineer or engine driver of a ship fitted with a type of engine not stattxl in 
the certificate. 

(3) If it appears to the Central Government that certificates of competency 
for grades other than those referred to in siib-section ( ]) may \m granted, it 
may, by notification in the official Ga/.ette, specify the other grades in resjKJCt 
of which certificates of competency may lx: granted. 

(4) A certificate of competency for a foreign-going ship shall l>e deemed to 
l>e of a higher grade than the corresponding certificate for a home-trade ship, 
and shall entitle the lawftd holder thereof to go to stja in the corresponding 
grade in such last-mentioned ship ; but no ccitincatc for a home-trade ship 
shall entitle the holder to go to sea a.s master or mule of a foreign-going 
ship. 

79 . Examinations for, and grant of, certificates. 

(1) The Central Government or a person duly authorised by it in this behalf 
shall appoint persons for the purpose of examining the (jualifications of persons 
desirous of obtaining certificates of competency under section 78. 

The Central Government or such authorised person shall grant to every 
applicant, who is duly rei)orted by the examiners to have passed the c^ amina- 
tion satisifactorilv and to have given satisfactory evidence of his sobriety, 
experience and aoility and general good conduct on l>oard ship, such a certifi* 
cate of compentency as the case re<|uires : 

Provided that the Central Government may, in any case in which ft has 
reason to telievc that the report has been unduly made, re<njirc, befo^ grant- 
ing a certificate, a re-examination of the applicant or a further fnquiry Into his 
testimonials and character. 
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80 . Certificates of service of naval officers, 

(1) A person who has attained the rank of lieutenant in the executive branch 
of the Indian Navy shall be erjtitled to a certificate of service as the master of 
a foreign-going ship without examination, 

( 2 ) A person who has attained the rank of lieutenant or sub-lieutenant in 
the engine?ering branch of the Indian Navy shall be entitled without examina- 
tion, if a lieutenant to a certificate of service as first class engineer, and if a 
sub-lieutenant to a certificate of service as second class engineer. 

( 3 ) The Central Government may, by rules made under this Act and subject 
to such conditions and restrictions as may be specified therein, provide for the 
grant of certificates of service to officers of the Indian Naval Reserve Forces 
who have attained the prescribed ranks. 

( 4 ) A certificate of service shall differ in form from a certificate of compe- 
tency and shall contain the name and rank of the person to whom it is 
delivered, and the Central Government shall deliver a certificate of service to 
any person who proves himself to be entitled thereto. 

( 5 ) Notwithstanding anything contained in this section, the Central Govern- 
ment may, if it is of opinion that a person who is entitled to a certificate of 
service under this section is not a fit person to hold such certificate, refuse to 
grant or deliver such certificate to him. 

( 6 ) The provisions of this Act (including the provisions relating to penalties) 
shall apply in relation to a certificate of service as they apply in relation to a 
certificate of competency. 

81 . Form of certificates. 

Every certificate of competency granted \indcr this Act shall be in the pres- 
cril)ed form and shall l)e made in duplicate, and one coi)y shall be delivered 
to the person entitled to the certificate, and the other shall be kept and 
recorded in the prescribed manner. 

82 . Record of orders affecting certificates. 

A note of all orders made for cancelling, suspending, altering or otherwise 
affecting any certificate of competency, in pursuance of the powers contained 
in this Act, shall be entered on the copy of the certificate kept under 
section 81. 

83 . Loss of certificates. 

Whenever a person holding a certificate granted under this Act proves to 
the satisfaction of the Central Government that he has, without fault on his 
part, lost or Ix^en deprived of such certificate, the Central Government shall, 
on payment of the prescribed fee, cau.se a copy of the certificate, to which by 
the record kept in accordance with this Act he appears to be entitled, to be 
granted to him, and such copy slmll have all the effect of the original. 

84 . Production of certificates of competency to shipping master. 

(1) The master of a foreign-going ship or the master of a home-trade ship of 
two hundred tons gross or more — 

(a) on signing the agreement with his crew, shall produce to the shipping 

master before whom the same is signed, the certificates of competency 
which the master, mate, engineers and engine drivers of the ship are by 
this Act required to hold ; and 

(b) in the case of a running agreement, shall, also, before the second and 

every subsequent voyage, produce to the shipping master the certificate 
of competency of any mate or engineer then first engaged by him who is 
requirro by this Act to hold a certificate. 
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(2) Upon the production of the certificates of com[>etency. the shippin|£ 

master if the certificates are such as the master, mutes and e-ngineers of 

the ship ought to hold, give to the muster a certificate to the effect tliat the 
proper certificates of com[>etency have lx?en so [)r(Hluccd. 

(3) The master shall, Ix'fore pnx'tx'ihng to sea. prtxluce the certificate given 
to him by the shipping master to the customs colkxtor. 

(4) No customs collector sliall clear any such ship outwards without the 
production of such certificate; and, if any ship attempts to go to st;*a without 
a clearance, the customs collector may detain her until the certificate is 
produced. 

85. Power to cancel or suspend certificates obtained on false or erroneous 
information. 

If it appears to tlie Central (fOvernmenl that the holder of a certificate 
granteil under this Act has obtained it on false or erroneous information, it may 
cancel or suspend such certificate : 

Provided that no order under this section shall lx‘ passed l>y the Central 
Government unless tlie person concerned had been given an opix)rt\inity of 
making a representation against the order proposed. 

88. Recognition of certificates of competency or service granted in other 
countries. 

( 1 ) If provision is made l)y the laws in force in any countrv other than 
India for the grant of certificates of comj>ett‘ncy or service similar to those 
referred to in this Act, and the Central (a)venirnent is satisfied — 

(a) that the conditions under which any such certificai(*s ar<‘ graiit(‘d in that 
country require standards of competency or servic e not lower than those 
required for tlie grant under this Act of corresponding certificates; iind 

{b) that certificates granted under this Act are ;u‘ce()ted in that country in 
lieu of the corresponding certificates granted under the laws of that 
country; 

tlie Central Government may, by notification in the Official Cia/.ctte, declare 
that any certificate of competency or service graiited under tlie laws in force 
in that country and specificil in that notificatioii, sliall for the purposes of tliis 
Act be recognised as encjuivalent to the corresponding certificate of com. 
ix?tency or service granted under this Act and sjxxilied in th(* notification. 

(2) Whenever the provisions of this Act re(|uire that a jx^r.son employed in 
any capacity on lioarci any ship shall be the holder of a specified ce^rtilicate of 
competency or service granted under tliis Act, any person employed in that 
capacity shall, if he is the holder of a certificate recogniserl under sub-section 
(1) as eipiivalent to the first-mentioned certificate or to a certificate of higher 
grade granted under this Act, and still in force, lx* deemed to be duly certifi- 
cated under this Act. 

87. Power to make rules as to grant, cancellation or suspension of certifi- 
cates of competency. 

The Central Government may make rules*" to carry out the provisions of this 
Part, relating to certificates of competency, and may. by such rule.s, — 

(a) prescribe the manner in which the horse-power of the engines of .ships 
may be calculated, and the methods by which sucli calcidation may lx? 
made in resjxjct of different types of engines; 

(h) provide for the conduct of the examination of pcirsons desirous of obtain- 
ing certificates of competency for the grades falling under section 78; 

(c) prescribe the qualifications to lie respectively required of persons defirous 
of obtaining certificates of competency for the grades falling under 
section 78, 
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(d) fix the fees to be paid by applicants for examination; ^ 

(e) prescribe the form of such certificates and the manner in which copies 

of certificates are to be kept and recorded; 

(f) prescribe the circumstances or cases in which certificates of competency 

may l>e cancelled or suspended. 

[a] For Rules to regulate the granting of Certificates of Competency to Masters and 
Mati?s in the Mercantile Marine made under the corresponcfing section 21 of the 
Merchant Shipping Act, 1923 (XXI of 1923), as amended from time to time, see S. R. 
1965 dated 12-6-1954 published in Gaz. of Ind., 1954, Pt. ll-sec. 3, page 1513. 


PART VII 

SEAMEN AND APPRENTICES 

Classification of seamen and prescription of minimum manning scale, 
as. Power to classify seamen. 

The Central Government may make rules for the classification of seamen 
other than ship*s officers into different categories and for the prescription 
of the minimum manning scale of seamen of such categories for ships; and 
different scales may l)e prescril:>ed for different classes of ships. 

Shipping masters, 

aa. Duties of shipping masters. 

It shall be the duty of shipping masters — 

(a) to superintend and facilitate the engagement and discharge of seamen in 
the manner provided in this Act; 

(h) to provide means for securing the presence on board at the proper times 
of the seamen who are so engaged; 

(c) to facilitate the making of apprenticeship to the sea service; 

(d) to hear and decide disputes under section 132 between a master, owner 

or agent of a ship ana any of the crew of the ship; 

(e) to perform such other duties relating’ to seamen, apprentices and merchant 

ships as are for the time being committed to them by or under this Act. 

90 . Fees to be paid. 

(1) The Central Government may, by notification in the Official Gazette, fix 
the fees which shall te payable upon all engagements and discharges effected 
before a shipping master. 

(2) Scales of the fees payable for the time being shall be conspicuously 
placed in the shipping office, and a shipping master may refuse to proceed 
with any engagement or discharge unless the fees payable thereon are first paid. 

(3) Every owner or master of a ship engaging or discharging any seaman in 
a shipping office or before a shipping master shall pay to the shipping master 
the whole of the fees hereby made payble in respect of such engagement or 
discharge, and may, for the purpose of reimbursing himself in part, deduct in 
respect of each such engagement or discharge from the wages of all persons 
(except apprentices) so engaged or discharged, and retain any sums not exceed- 
ing such sums as the Gentral Government may, by notification in the Official 
Gazette, fix in this behalf : 

Provided that, if in any case the sums which may be so deducted exceed the 
amount of the fee payable by him, such excess shall be paid by him to the 
shipping master in addition to such fee. 

(4) For the purpose of determining the fees to be paid upon the engagement 
and discharge of seamen belon^ng to foreign-mine ships which have runnine 
aneements as hereinafter provided, the crew shall be considered to be engagea 
wnen the agreement is first signed, and to be discharged when the agreement 
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finally terminates; and all intermediate engagements and discharges shall be 
considered to be engagements and discharges oi single seamen. 

Apprenticeship' to the sea Mrvto«. 

91 . Assistance for apprenticeship to sea service. 

All shipping masters shall give to |X^rsons desirous of apprenticing 1)0) s not 
under fifteen years of age to the sea service or ret]inring apprentices not 
under that age for the sea service such assistance as rnav In? in tlieir jKiwer, and 
may receive from those persons such fees as the Central Government may fix. 

02* Special provisions as to apprenticeship to the sea service. 

(1) The apprenticesliip of a?iy boy to the sea service shall 1 h‘ by contract in 
writing between the apprentice or on his l>ehalf l)y his guardian, if the Iniy is 
a minor, and the master or owner of tlic ship re<]uiring the apprentice. 

(2) Every such contract shall lie executed in duplicate in the prescrilxxl 
form and in accordance with the rviles made by the Central Government in 
this l^ehalf. 

(3) Every such contract shall b<‘ executo<! in the presence of, and shall Iny 
attested by, the shipping master of the j)ort, w ho shall, before the execution of 
the contract, satisfy nimself — 

(a) that the intended apprentice — 

(i) understarids the contents and provisions of the contract; 

(it) freely consents to lie liound; 

(iti) has attaincnl the age of fiftc^en years; and 

(tv) is in possession of a certificate to the effect that he i.s [ihysically fit 
for sea service; 

(b) if the intended apprentice is a minor, tfnit his guardian’.s consent has Injea 

obtained to his lieing iKiund as an apprentice. 

(4) Every such contract made in India and every assignment, alteration or 
cancellation thereof, and where tlie anprentice Inmnd dies or de.serts the fact 
of the death or desertion shall f)c recorded in the manner specified in section 93. 

93 . Manner in which contract is to be recorded. 

For the purpose of the record — 

(a) the master or owner of the ship to whom an apprentice to the sea service 

IS Ixmiid shall transmit the contract ex<»cute(i in duplicate wdthin seven 
days of the execution thereof, to the shipping master, who shall record 
one copy and endorse on tlie other the fact that it has l)C?en recorded 
and redeliver it to the muster or owner; 

(b) the master or ow ner shall notify any assignment or cancellation of ilte 

contract and the death or desertion of the apprentice to the shinping 
master, within seven days of the occurrence, if it occurs within Inoia, or 
as soon as circtmistances permit, if it occurs elsewhere. 

94 . Production of contracts to authorised person before voyage in ship. 

(j) The master of a ship shall, before carrying an apprentice to sea tram a 
port in India, cause the apprentice to appear before the snipping master before 
whom the crew are encage<i, and shall produce to iiim the contract by which 
the apprentice is bounu, and every assignment thereof. 

(2) The name of the apprentice* with the date of the contract and of the 
assignments thereof, if any, and the names of the ports at which the same have 
been registered, shall be entered on the agreement with the crew. 
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Seamen's employment offices 
’8S* Business of seamcn^s employment offices. 

(1) It shall \ye the business of the seamen’s employment offices — 

{a) to regulate and control — 

(i) the supply of such categories of seamen and for such class of ships 
as may l>e prescril>ed; 

(it) the recruitment of persons for employment as seamen and the 
retirement of seamen from such employment; 

(iii) the promotion of seamen or changes of their categories; 

(b) to maintain registers of seamen in respect of the categories prescribed 

under sub-clause f'tj of clause (a); 

(c) to perform such other duties relating to seamen and merchant ships as 

are, from time to time, committed to them by or under this Act. 

(j2) Where there is in existence at any port a seamen’s employment office, 
then, notwithstanding anything to the contrary contained in any other provi- 
sion of this Act, no person shall receive or accept to !)e entered on board any 
ship of the class prescribed under sub-section (J) any seaman of the categories 
prescribed under that sub-section, unless such seaman has been supplied by 
such seamen’s employment office. 

(S) The Central Covernment may make rules for the purpose of enabling 
seamen's e*mployment offices effectively to exercise their powers under this 
Act; and in particular and, without prejudice to the generality of such power, 
such rules may provide for— 

faj consultation with respect to any specified matter l)y seamen's employ- 
ment offices with such advisory boards or other authorities as tlie 
Central Covernment may think fit to constitute or specify in this behalf; 

(b) the levy and collection of such fees as may be specified for any seamen’s 
employment office for registering the name of any seaman in any register 
maintained by it; 

fcjthe issue of directions by the Central Government to any seamen’s 
employment office with reference to the exercise of any of its powers; 

(d) the supersession of any seamen’s employment office which fails to comply 

with any such direction, 

96* Supply or engagement of seamen in contravention of Act prohibited. 

(1) A person shall not engage or supply a seaman to be entered on board 
any shin in India unless that person is the owner, master or mate of the ship, 
or is Ine agent of the owner or is bona fide the servant and in the constant 
•employ of the owner, or is a director of a seamen’s employment office, or a 
shipping master. 

(2) A person shall not employ for the purpose of engaging or supplying a sea- 
man to be entered on board any ship in India, any person unless that person is 
the owner, master or mate of the ship, or is the agent of the owner or is bona 
fide the servant and in the constant employ of the owner or is a director of a 
seamen's employment office, or a shipping master. 

Section 96 — Note 1 the musters and there the Captains of the ships 

[1] The word “servant” is a servant in the select and engage the seamen. It is after this 

constant employ of the master (owner of a selection and engagement that the Calcutta 
ship). The mere engagement of a person to Liners’ Conference pay Hs. 2 to the Calcutta 
supply seamen does not make that person a Maritime Board out of which Re. 1 is their 
“servant” as contemplated by S. 25 (1) corres- own contribution and Re. 1 is the contribution 
ponding to S. 96. 1952 Cal 339 (339) [AIR by seaman which is deducted from his wages. 
V 39]. There is. therefore, no supply of a seaman 

[2] Neither the Calcutta Maritime Board nor within the meaning of S. 25 of the old Act. 
the Calcutta Liners" Conference supply the 1951 S C 196 (196) [A I R V 38 C 32] : 1951 
seamen. The registration entitles the seamen to SCR 284 : 52 Cri L Jour 510. 

get muster cards . which enable to appear at 
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(S) A [person shall not receive or accept to l>e entered on lK)ard any ship any 
seaman, if that person knows that the seaman has l>t>en engaged or supplied in 
contravention of this section or section 95. 

07# Receipt of remuneration from seamen for shipping them prohibited. 

A person shall not demand or receive, either directly or indirectly, from any 
seaman, or from any person seeking employment as a seaman, or from any per* 
son on his f)elialf, any remuneration whatever for providing him with employ* 
ment, other than the fees authorised by this Act. 

Engagement of seamen 

SSm Qualifications for, and medical examination of, seamen. 

(1) The Central Government may, l>y notification in tlu' Official Ga/ette, 
direct that, with effect from such date as may Ik' s{X’‘ci(ied in the notification, 
seamen generally or any category of seameii in particular shall not l>c eugugtH;! 
or carried to sea to work in auN capacity in any sliip or in any class of ships so 
sirccified, unless each one of them possesses the prescribed (|nalificatious. 

(2) Except as otliervvise provided uiuler the rules made under sub section 

no person snail engage or carry to sea any seaman to work in any capacity in 
any ship or in any class of sliips specified in this behalf by the Central (»overii 
rn<?nt, unless the seaman is in possession of a certificate in the preserilH'd form 
granted by the prescribetl anthority to the effect tiiat lu‘ is pln sieally fit to Ihj 
employc'd in that cajiacity , 

(:i) The Central Government may make rules, for the purpose of giving effect 
to the jirovisions of this section; and, in particular, and, witliout prejudice to 
the generalitN' (»f such jiowei, any rules so made may provide for * 

(a) the courses of training to Ixi pursued, the vocational standards to Ik* 
attained or the tests to ne passed by seamen gen(‘rally or by any class of 
seamen in jiarticular; 

O)) the standard of physical fitness re(]uirt‘d of s(*amen * ilifftTcnt standards 
being laid down, if necessary, for different classes of seamen having re* 
gard to the age of tlu' seamen to be examined or the nalnre of the duties 
to Ik* performed by tliein; 

(c) the nature of the medical examination of seamen, t)ie authorities by 

which tlie examination shall be conducted, and tlie fees jiayalile there- 
for; 

(d) the form and contents of medical certificates and the period of their 
validity; 

(e) the re-examination by such me<lical authority as may lx* S|K*ci(icd of {K:r- 

sons who have l>een refused medical certificates of physical fitness in the 
first instance and the fees puyal)le for such ."e-c:xamination; 

(f) the circumstances in which, or the conditions snl>jcc*t to which, any sea- 

man or class of seamen, or uiy ship or class of ships, may Ik* exeinpt(xl 
from the operation of snb-section (2)» 

[a } Sifd the IncJian Mcrt hant Shipping {Mfdical Ex.irniiiatiei)) 1958 made uihW 

S. 26A of tlu’ oKl Act of 1921. 

Prohibition of engagement of seamen in Indian port without discharge 
certificate. 

No person shall engage or carry to sea any seaman under this Act in any ship, 
except a home-trade ship of less than two hundred tons gross, from any port iu 

Section 97 — Note 1 man is employe<i and th<* paynKOt doo« not 

[1] Where a person demands money from also guarantee that he shall he tonployed. But 
anotner for issuing to him a muster card to since the payment is takcfi for tlie purpose of 
cn ible to assemble at a place for fxdng providing the persoti paying with cnml^meiit, 
engaged as a ^teaman, lie commits an offence it is illegal and is an offence. 1952 C>il 559 
under S. 26 (2) of the Merchant Shipping Act, (339, 340) [A I H V 39], (Case decided with 
for receiving remuneratioD under S. 25 (1). It reference to old Act.) 
i* true that the money is demauded before the — 
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India unless the seaman is in possession of a certificate of discharge or a con- 
tinuous certificate of discharge issued under this Part. 

lOO* Agreements with crew. 

The master of everv Indian ship, except a home-trade ship of less than two 
hundred tons gross, snail enter into an agreement (in this Act called the agree- 
ment with the crew) in accordance with this Act with every seaman whom he 
engages in, and carries to sea as one of his crew from any port in India. 

101« Form and contents of the agreement. 

(1) An agreement with the crew shall be in the prescribed form, and shall be 
dated at the time of the first signature thereof, and shall be signed by the 
master before any seaman signs the same. 

(2) The agreement with the crew shall contain as terms thereof the following 
particulars, namely : 

(a) the name of the ship or ships on board which the seaman undertakes to 
serve; 

(b) either the nature and, as far as practicable, the duration of the intended 
voyage or engagement or the maximum period of the voyage or engage- 
ment, and the places or parts of the world, if any, to which the voyage 
or engagement is not to extend; 

(c) the number and description of the crew of different categories in each 
department; 

(d) the time at which each seaman is to be on board or to begin work; 

(e) the capacity in which each seaman is to serve; 

(f) the amount of wages which each seaman is to receive; 

(g) a scale of the provisions which are to be furnished to each seaman, such 
scale being not less than the scale fixed by the Central Government and 
published in the Official Gazette; 

(h) a scale of warm clothing and a scale of additional provisions to be issued 
to each seaman during periods of employment in specified cold regions ; 

(i) any regulations as to conduct on board and as to fines or other lawful 

punishments for misconduct, which have l)een sanctioned by the Central 
Government as regulations proper to be adopted, and which the parties 
agree to adopt; 

(j) payment of compensation for personal injury or death caused by acci- 
dent arising out of and in tlie course of employment; 

(k) where it is agreed that the services of any seaman shall end at any port 
not in India, a stipulation to provide him either fit employment on board 
some other ship lx)und to the port at which he was shipped or to such 
other port in India as may be agreed upon, or a passage to some port in 
India tree of charge or on such other terms as may be agreed upon; 

(l) stipulations relating to such otlher matters as may be prescribed. 

(3) The agreement shall provide that in the event of a dispute arising out- 
side India between the master, owner or agent of a ship and a seaman in res- 
pect of any matter touching the agreement, such dispute shall be referred to 
the Indian consular officer whose decision thereon shall be binding on the parties 
until the return of the ship to the port in India at which the seaman is to be 
discharged : 

Provided that in the case of a ship other than an Indian ship, no such dispute 
shall be referred to the Indian consular officer if such reference is contrary to 
the rules of international law, 

( 4 ) The agreement with the crew shall be so framed as to admit of stipula- 
tions, to be adopted at the will of the master and seaman in each case (not 
being inconsistent with the provisions of this Act) respecting the advance and 
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allotment of wages and may cotUain any other stipulations which are not cont- 
rary' to law. 

102* Engagement of seaman where agreement is made out of India. 

If the master of a ship registeretl at a port outside India has an agrt'ement 
with the crew made in due form according to the law of that port or of tlie 
port in wlncli her crew were engaged and engages a seaman in any port in 
India, not l>eing the holder of a certificate of discharge or a continuous certifi- 
cate of discharge issued in India, the seaman may sign the agreement so made, 
and it shall not be iiet'essary for him to sign an agreement under this Act, 

103. Special provisions with regard to agreements with crew of Indian 
ships. 

(1) The following provisions shall have effex't with resnect to every agree- 
ment made in Ii\dia with the crew of an Indian ship, namely ; 

(a) the agreement slndl, sul)ject to the provision of this Act as to substitutes, 
be signed by each seaman in the presence of a shipping master; 

(b) the shipping master shall cause tfie agreement to l)e read over and ex- 
plained to each seaman, in a language undersloiKl by him or shall other- 
wise ascertain tlcit cacli seaman understands the same before he signs it, 
and sliall attest each signature; 

(c) when the crew is first engaged, the agreement shall lx? signed in dupli- 
cate, and one part shall lx? retained by the sliipning master, and the 
other part shall be delivered to the m ister, and snail contain a siHxhal 
place or form for the descriptions and signatures of substitutes or jnsrsons 
engaged snbsctjuently to ttie first d(?parture of the ship; 

(d) whcfi a substitute is engagexl in the plact? of a seaman who lias duly signed 
tlie agreement and whost' servi(’cs are within twenty-four hours of the 
ship's putting to sea lost by death, desertion or other unforeseen cau.sx?, 
the engagement shall, if practicable, be made l)efore a shijiping master, 
and li not practicable, the master shall, Ix'lore tlur ship puts to sea. if 
practicalile, and. if not. as soon afterwards as possiblti, cause the agree- 
ment to be read over and explaint*d to the substitute; and the substitute 
shall thereupon sign the same in tlie presence of a witnes.s, who shall 
attest the signature. 

(2) In the case of an agreement made in India with tlie crow of a foreign- 
going Indian ship the follow ing provisions shall have effect in addition to the 
provision 2 » .specified in sub-section (J), namely: 

(a) the agreement may Lx: made for a voyage of the ship or, if the voyages of 
the ship average less than six m()nths in duration, may Ixr made to extend 
over two or more voyages, and agreements so made are in this Act refer- 
red to as running agreements; 

(h) ^ running agreement may lx? made to extend over two or rmne voyages so 
that it shall terminate eitfier w ithin six months from the date on which 
it was executed, or on the first arrival of the ship at her port of destina- 
tion in India after the expiration of that periixl, or on the; discharge of 
rargo conscfjuent upon such arrival. Whichever of these dates shall lx; 
the latest: 

Provided that no such running agreement shall contimie in force, if, 
after the expiration of such period of six months as aforesaid, the ship 
proceeds on a voyage from a port outside India to any other such port 
w'hich is not on the direct route or a customary route to her port of aes- 
tination in India; 

(^J on every return to a port in India before the final termination of a run- 
ning agreement, the master shall discharge or engage I^efore the shipping 
master at such port any seaman whom he is required by law so to dis- 
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charge or engage, and shall upon every such return endorse on the agree- 
ment a statement (as the case may be) either that no such discharges or 
engagements have t)een made or are intended to be made before the ship 
leaves port, or that all those made have been made as required by law; 

(d) the master shall deliver the running agreement so endorsed to the ship- 
ping master, and the shipping master shall, if the provisions of this Act 
relating to agreements have been complied with, sign the endorsement 
and return the agreement to the master. 

(3) In the case of an agreement made in India with the crew of a home-trade 
Indian ship of two hundred tons gross or more, the following provisions shall 
have effect in addition to the provisions specified in sub-section (1), namely : 

(a) the agreement shall not be for a period longer than six months, but if the 
period for which the agreement was entered into expires while the ship 
is not in an Indian port, the agreement shall continue in force until the 
ship is again in an Indian port: 

Provided that, except with the consent in writing of the seaman con- 
cerned, the agreement shall not continue in force for more than three 
months after the expiration of the period for which it was entered into; 

(h) an agreement for service in two or more ships belonging to the same 
owner may be made by the owner instead of by the master, and the pro- 
visions of this Act with respect to the making of the agreement shall 
apply accordingly. 

104* Renewal of running agreements in certain cases. 

(1) When a running agreement has been made with a crew of a foreign- 
going Indian ship and the ship arrives after the expiration of a period of six 
months from the date on which it was executed at a port of destination in 
India which is not the port at which the crew have agreed to be discharged, 
the master may, with the previous sanction of the shipping master, renew the 
agreement witn the crew, or may be required by the shipping master so to 
renew the agreement for the voyage from such port of destination to the port 
in India at which the crew have agreed to be discharged. 

(2) If the master of the ship is required by the shipping master to renew 
the agreement as aforesaid and refuses so to renew it, any expenses which may 
be incurred by the Government for the subsistence of the crew and their 
conveyance to the port at which they have agreed to be discharged shall be a 
charge upon the snip, and shall l>e recoverable as if they were expenses 
incurred in respect ot distressed seamen under the provisions of this Act. 

10S« Changes in crew to be reported. 

The master of every foreign-going Indian ship and of every home-trade 
Indian ship of two hundred tons gross or more, the crew of which has been 
engaged before a shipping master, shall, before finally leaving the port where 
the engagement took place, sicn and send to the nearest shipping master a full 
and accurate statement in the prescribed form, of every change which has 
taken place in his crew, and that statement shall be admissible in evidence. 

106* Certificate as to agreement with crew. 

(l) In the case of a foreign-going Indian ship or a home-trade Indian ship 
of two hundred tons gross or more, on the due execution of an agreement witn 
the crew in accordance with this Act, and also when, in the case of a foreign - 
going Indian ship, the agreement is a running agreement, on compliance by 
tne master before the second and every subsequent voyage made after the first 
commencement of the agreement with the provisions of this Act respecting 
that agreement, the shipping master shall grant the master of the ship a certi- 
ficate to that effect. 
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(2) The master of every such ship shall, l>efore proceeding to sea, protluet^ 
that certificate to the customs collector whose duty it is to grant a port 
clearance. 

(S) No customs collector shall clear any such ship outwards without the 
production of such c'crtificate, and, if any such ship attempts to go to sea 
without a clearance, the customs collector may detain her until such certificate 
as aforesaid is prcxluced. 

(4) The master of every sneh ship shall, within forty-eight hours after the 
shin's arrival at the |X)rt in India at which the crew is to iK'dischargetl, deliver 
such agreement to a shipping master at the [K>rl ; anil sucli shipping master 
shall thereupon give to the master a certificate of such delivery ; aiid no 
customs collector shall clear any such ship inwards without the production of 
such certificate. 

107. Copy of agreement to be made accessible to the crew. 

The master shall, at the commencement of every voyage or engagement, 
cause a legilde copy of tlie agreement and, if necessary, a certifitxl translation 
thereof in a language understood by the majority of the crew (ornittirig the 
signatures), to be placed or posted up in suen part of the ship as to 1m* 
accessible to the crew. 

108. Alteration in agreement with the crew. 

Every erasure, interlineation or alteration in any agri'cment with the crew 
(e.vcept additions made for the purpose of shipj)ing sul)stitutes or [H?rsons 
^ngag(‘d snbse<{n(‘iitly to the first departure of t!u* ship) .shall Ik* wholly 
iriopcrati\ e. unh .ss proved to have Ik'Cii made witit the consent of — 

(a) all the persons interested in such cra.surc, intiTlineation or alteration by 
the written attestation, if made in India, of some shipping ma.ster, or 
customs collector ; or 

(b) an Indian (Consular Oilieer, if made out of India. 

Efjiployment of young pcrwtiff, 

109* Employment of children. 

No [x:rsoii under fifteen years of age shall Ik^ engaged or carried to sea to 
work in any capacity in any ship, except — 

(a) in a scliool ship, or training sliip, in accordance with the prcscril>ed 
conditions ; or 

(b) in a ship in w hich all persons employed are rnemliers of one family ; or 

(c) irj a home-trade shij) of less than two hundred tons gros.s ; or 

(d) where such person is to l)e employed on nominal wages and will Ik; in 
the cliarge of his father or other adult near male relative. 

1 10« Engagement of young pt.rsons as trimmers or stokers. 

(1) Save as otherw ise provided in sub- sections (2) and (d), no young fx;rsou 
shall be engaged or carried to sea to work as a trimmer or stoker in any ship. 

(2) Sub- section flj shall not apply — 

(a) to any work of trimming or stoking done by a young person in a school 
ship or training ship in accordance with the prescribed conditions ; or 

(bj to any W’ork of trimming or stoking done by a young person in .. ship 
which is mainly proixdl^ otherwise than by steam ; or 

{cj to the engagement or carrying to sea of a person over sixteen years of 
age to w ork as a trimmer or stoker on a coasting ship, provided he is 
employed in accordance with the prescribed conditions. 

(Sj Where in any port a trimmer or stoker is re<|uired for any ship other 
than a coasting ship, and no person over eighteen years of age is available^ 
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two young persons over sixteen years of age mav be engaged and carried to 
sea to do the work which would otherwise have oeen done by one person over 
eighteen years of age. 

(4) There shall be included in every agreement with the crew in ships to 
which this section applies a short summary of the provisions of this section. 

111. Medical examination of young persons. 

(1) Save as otherwise provided in sub- section (2), no young person shall be 
engaged or carried to sea to work in any capacity in any ship, unless there has 
been delivered to the master a certificate grantea by a prescribed authority 
that the young person is physically fit to be employed in that capacity. 

(2) Sub-section (1) shall not apply, — 

(a) to the emnloyment of a young person in a ship in which all persons 

employed are members of one family; or 

(b) where the shipping master, on the ground of urgency, has authorised a 

young oerson to be engaged and carried to sea, without the certificate 
required by sub-section (1) being delivered to the master, and the young 
person is not employed beyond tlie first port at which the ship in which 
he is so engaged calls except in accordance with the provisions of sub- 
section (l). 

(3) A certificate of physical fitness required under this section shall remain 
in force for one year only from the date on which it is granted. 

112 . Maintenance of list or register of young persons in a ship. 

There shall be included in every agreement with the crew of every Indian 
ship and every other ship which engages young persons in India, a list of 
young persons who are members of the crew, together with particulars of the 
dates of their birth, and, in the case of any such ship where there is no agree- 
ment, the master shall keep a register of young persons with particulars of the 
-dates of their birth and of the dates on which they became or ceased to be 
members of the crew. 

113. Power to make rules respecting employment of young persons. 

(1) The Central Government may make rules prescribing — 

(a) the conditions of employment of young persons in any capacity in school 
ships and training snips, and the authorities by whom and the manner in 
which the inspection of their work shall be carried out; 

{b) the conditions of employment of young persons as trimmers or stokers in 
coasting ships; 

(c) the authorities whose certificates of physical fitness shall be accepted for 

the purposes of section 111; and 

(d) the form of the register of voting persons to be maintained in ships where 

there is no agreement witn the crew. 

(2) Rules under clause (b) of sub-section (l) shall be made after consultation 
with such organisations in India as the Central Government may consider to 
he most representative of the employers of seamen and of seamen. 

Engagement of seamen by masters of ships other than Indian ships. 

1 14k Engagements between seamen and masters of ships other than Indian 
ships. 

( 1 ) When the master of a ship other than an Indian ship engages a seaman at 
any port in India to proceed to any port outside India, he shall enter into an 
agreement with such seaman, and the agreement shall be made before a shipp- 
ing master in the manner provided by this Act for the making of agreements in 
-the case of foreign-going Indian ships. 
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(2) All the provisions of this Act respecting the form of such agreements and 
the stipulations to containetl in tnem and the making and signing of the 
same, shall lx* applicable to the engagement of such seaman. 

(S) The master of a ship other than an Indian ship shall give to the shipping 
master a lx>nd with the security of some approvetl txirson resident in India for 
such amount as may lx fixed l)y the Central Ciovernment in resptxt of each 
seaman engaged by him at any p<ni in India and conditioned for the due p<?r- 
formance of sucli agreement and stipidations, and for the re*pavment to tho 
'Central Government of all expenses which may l>e incur rt\l by it in resj>ect of 
any such seaman who is discharged or left Ixhind at any port o\it of India and 
txcomes distressed and is relieved under the provisions of this Act: 

Provided that the shii)ping master may waive the execution of a bond under 
this section where tl)e owner of the ship has an agent at any port in Iiidia and 
sucli agent accepts liability in respect ot all matters for whicfi the master of 
the ship would lx liable if he were to execute a Ixnd under this section or 
may accept from the agent such security as may lx approved by the Central 
Government. 

(4) The fees fixed under section 90 shall l>e payable in respect of every such 
'engagement, and clcdiu tions from the wages of seamen so engaged may Ix! 
made to the extent and in tlic manner allowed under the said 5 <*etion 90. 

1 1 5» Power to prohibit engagement of persons as seamen. 

The C'entral Government or any olficer authorised by it iu this Indialf, if 
satisfi(‘d that in tlie national intcravst or in the* interests of staimcn generally it 
is nec'essary so to do, mav . 1)\' oiaii'r in writing, prohihit the owner. mast(T or 
agent of any ship other tlian an Indian shij) specified in the order from engag- 
ing in India or in any spec ifit'd part of India, any j)erson to serve as a seatnaii 
4>n such shij). 

1 1 0. Engagement of seamen outside India for Indian ships. 

With respi ct to the engagement of seamen outside India, the following pro- 
visions shall liavc effect ; — 

When the master of an Indian sliip engages a seaman at any port outside 
Indi.i, the provisions of tins Act respecting agreements with the? crew made? in 
India sliall ap{>ly subject to tiie following iruxlilications : — 

("o^jatany sucli port having an Indian consular officer, the master shall, 
before carrying the seaman to sea, procure the sanction of the consular 
officer, and shall, if not crintrary to any law in force in tliat port, engage 
the seaman Ixfore that officer ; 

(b) the master shall request the Indian consular officer to endorse upon the 
agreement an attestation to lljc effect that it has Ixen sigm^d in his 
presence and otherwise made as re(|uired by tins Act, and that it has his 
sanction, and if the attestation is not made, the burden of proving that 
the engagement was made as rcquireil by this Act sliail lie upon thu 
master. 

1 IT# Power to board ships and muster seamen. 

For the purpose of prex cnling seamen from Ixing taken on board any ship 
4 it any port in India contrary to the provisions of this Act. any shipping master 
or deputy or assistant shipping master or any director, deputy dirfxtor or 
assistant director of the seamen's employment office, mav enter at any time oh 
board any such ship upon which he has reason to Ixrlieve that seamen have 
been shipped, and may muster and examine the several seamen employed 
therein. 

[Vol. 10] 2 A.M. 12. 
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Discharge of seamen. 

1 18 . Discharge before shipping master. ^ 

(1) When a seaman serving in a foreign.going ship is, on the termination ot 
his engagement, discharged in India, he shall, whether the agr^ment with tl» 
crew be an agreement for the voyage or running agreement, be discharged m 
the manner provided by this Act in the presence of a shipping master. 

fa) The provisions of sub-section (1) shall apply in relation to the discharge 
of seamen serving in a home-trade Indian ship of two hundred tons poss or 
more as they ajiply in relation to the discharge of seamen serving in a foreign- 

going ship : ] u „j 

Provided that this sub-section shall not apply whpe a searnan is discharg^ 
from a ship under an agreement made in accordance with section 103 for 
service in t£o or more shins, for the purpose of being engaged in another ship 
to which the agreement relates. 

/ft) If the master, owner or agent of a home-trade ship, other than a ship ta 
which the last preceding sub-section applies, so desires, the seamen of that ship 
may be discharged in the same manner as seamen discharged from a foreign- 

going ship. 

119. Certificate of discharge. , . , - - 

(1) The master shall sign and give to a seaman discharged from his ship in 

India either on his discharge or on payment of his waces a certificate of his 

discharge in the prescribed form specifying the period of his service and the 

time and plucc of his dischcirgc. 

(a) The master shall also, upon the discharge of every cerlificatwl officer, 
whose certificate of competency has been delivered to and retained by him, 
return the certificate to the officer. 

120. Certificate as to work of seamen. 

(l) When a seaman is discharged from a ship in India, the master shall 
furnish to the shipping master before whom the discharge is made a report in 
the prescribed form stating— 

(a) the Quality of the work of the seaman; or 

(b) whether the seaman has fulfilled his obligations under the agreement 

witli the crew ; or 

(c) that he declines to express an opinion on those particulars 

and the shipping master shall, if the seaman so desires, give to him or endorse 
on his certificate of discharge a copy of such report. 

fa) A seaman who is entitled to a certificate of discharge under section lid 
mav if he so desires, lie granted by the master, in lieu of the certificate 
referred to in sub-section fi; of the said section or the report referred to m 
sub-section (1) of this section, a continuous discharge certihcate specifying the 
period of his service together with an endorsement stating — 

(a) the quality of the work of the seaman; or 

(b) whether the seaman has fulfilled his obligations under the agreement with 

the crew; or 

(o) that he declines to express an opinion on those particulars ; 
and the master shall thereupon sign and give such continuous discharge certifi- 
cate notwithstanding anything to the contrary contained in sub- section (1). 

fa) If the master states that he declines to express an opinion on the 
culars mentioned in clauses (a) and (b) of sub-section (l) or sub-section 
shall enter in the official log book his reasons for so declining. 
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121* Discharsre and leaving behind of seamen by masters of Indian ships. 

(1) The master of an Indian ship shall not— 

(a) discharge a seaman before the expiration of the jx'riod for which he was 

engaged, unless the seaman consents to Ins discharge; or 

(b) except in circumstances Ix^yond his controh leave a seamaii or apprcutico 

behind ; 

without the authority of the officer specifie<l in this Indialf l>y the Central 
Government and the officer aforesaid shall certify on the agrt'Ojnent with the 
crew that he has granttxl such authority, and also the reason for the seaman 
being dischargtxl*or the seaman or apprentice being left iKdiind. 

(2J The officer aforesaid to whom application is made for authority in terms 
of sub section shall investigate the grounds on which the seaman is to 
discharged or tlu^ seaman or apprentice left behind and may in his discretion 
grant or refuse to grant such authority: 

Provided that he sliall not reftise to grant his authority if he is satisfied that 
the seaman has without reasonable cause — 

(a) failed or refused to join Ins sliip or to proca^cHl to sea therein; or 

(b) been absent from his ship without leave, either at tlu' eommencemcnt or 

during the progress of a vovage for a jK^icnl of more than forty-eight 
hours. 

(3) The ofliceT aforesaid shall keep a record of all seamen or apprentices 
discharged or left behind with his authority; an<l whemnaT any charge is n^ado 
against a sc<mian or apprentice under section 191. (lie l^ict that no saich autho- 
rity is so recordt cl shall be priina facie evidence tiiat it was not granted. 

122« Wages and other property of seaman or apprentice left behind. 

OMf a seaman or apj)renti(a* is left Udiind, the master shall enter in the 
official log hook a statenumt of the amount due to tin* seaman or apprentice in 
respect of wages at the time when he was left Iwliind and of all proj>erty left 
on ward liy him, and shall take such propmty into his ( harge. 

(2) Within forty-eight hours after the arrival of the sliii) at the |H)rt in India 
at which the voyage terminates, the master shall deliver to tlie shipping 
master — 

(a) a statement of the amount due to the seaman or a[>prentice in resjwct of 
wages, and of all property left on lH)ard by him; and 

(h) a statement, with full particulars, of any expensr*s that mav liavc Inteii 
caused to the master or owner of the ship by the absence of tlie seaman 
or apprentice, where the absence is due to a contravention by the seaman 
or apprentice of section 191; and, if required by the shipping master to 
do so shall furnish such vouchers as are reasonably reipiired to verily 
the statements. 

(3) The master shall at the time when he delivers the statements referred to 
in sub-s. (2) to the shipping master also deliver to him the amount due to the 
seaman or apprentice in respect of w’ages arwJ tlie projiertv that was left on 
board by him, and the shipping master shall give to the master a receipt 
therefor in the prescrilx^d form. 

(4) The master shall l>e entitled to l)e reimlnirsed out of the wages or prop rty 
referred to in cl. (a) of snl>-s, (2) such expenses shown in the statement referred 
to in cl. (b) of that sub- section as appear to the shipping master to lie pi opcMy 
chargeable. 

123« Repatriation of seamen on terminatioo of service at foreign port. 

fiJWben the service of a seaman or apprentice tennfnates w:ithout the 
cotisent of the said seaman or apprentice at a port outside India, and before the 
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expiration of the period for which the seaman was engaged or the apprentice 
was bound, the master or owner of the ship shall, in addition to any other 
relative obligation imposed on either of them by tliis Act, make adequate 
provision for the maintenance of the seaman or apprentice according to his 
rank or rating, and for the return of that seaman or apprentice to a proper 
return port. 

(iij If the master or owner fails without reasonable cause to comply with 
sub-section ( ] ), the expenses of rnainteiiance and of the journey to the proper 
return port shall, if defrayed by the seaman or apprentice, be recoverable as 
wages due to him, and if defrayed by an Indian consular officer, be regarded as 
expenses falling within the provisions of sub-sections and of section 161. 

Explanation : Inability to provide the said expenses shall not, for the purposes 
of this sub-section, be regarded as reasonable cause. 

124* Discharge of seamen on change of ownership. 

(l) ll Indian ship is transferred or disposed of while she is at or on a 
voyage to any port outside India, every seaman or apprentice belonging to that 
ship shall be discharged at that port, unless he consents in wTiting in the 
presence of the Indian consular oflicer to complete the voyage in the ship if 
continued. 

If a seaman or apprentice is discharged from an Indian ship in terms of 
sub-s. (l), tlie provisions of section 123 shall apply as if the service of tlie 
seaman or apprentice had terminated without liis consent and l)efore the 
expiration of tlie period for which the seaman wars engaged or the apprentice 
was bound. 

Cij Every seaman or apprentice discharged in terms of sub-s. (I) shall, if the 
voyage for which lie wais engaged is not continued, be entitled to the wages to 
which lie would have been entitled if his service had been wrongfully 
terminated by the owner before the expiration of the period for w hich the 
seaman was engaged or the apprentice w^as bound. 

Payment of wages 

125« Master to deliver account of wages. 

(1) The master of every ship shall, before paying off or discharging a seaman 
under this Act, deliver at the time and in the manner provided by this Act a 
full and true account in the form prescribed of the seaman's w^ages and of all 
deductions to be made therefrom on any account whatever. 

The .said account shall he delivered, either to tlie seaman himself, at or 
before the time of his leaving the ship, or to the shipning master not less than 
twenty-four hours before the discharge or payment oft. 

12G* Disrating of seamen. 

(1) Where the master of a ship disrates a seaman, he shall forthwith enter or 
cause to be entered in the olficial log book a statement of the disrating, and 
furnish the seaman with a copy of the entry; and any reduction of wages 
consequent on the disrating shall not take effect until the entry has been so 
made and the copy so furnished. 

(^) Any reduction of wages consequent on the disrating of a seaman shall be 
deemed to be a deduction trom wages within the meaning of Ss. 125 and 127. 

127* Deductions from wages of seamen* 

( 2) A deduction from the wages of a seaman shall not be allowed unless it is 
included in the account delivered in pursuance of this Act except in respect of 
a matter happening after such delivery. 

(id) The master shall during the voyage enter the various matters in respect 
of which the deductions are inade» with the amount of the respective deductions 
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as they occur, in a book to be kept for that purpose, and shall, if recjulred, 

E roduce the book at the time of the payment of wages and also u(>ori the 
earing before any competent authority of any complaint or question relating 
to that pay merit, 

128 * Payment of wages before shipping master. 

(h Where a seaman is discharged in India Indore a shipping master he shall 
receive his wages throng!), or in the presence of. tlic shipping master unless a 
cornpetent Court otherwise directs. 

(j) If the master or owner of a home-trade ship of less tlian two hundrotl 
tons gross so desires, the seamen of that ship may receive their wages in the 
same manner as seamen dischargeil from a foreign- going ship, or from a 
home- trade shij) of two hiindrtxl tons gross or more. 

129 . Time of payment of wages. 

(1) The master, owner or agent of every .ship shall pay to every seaman his 
w'ages within four days after the seaman's discharge, and the seaman shall at 
the time of Ids discharge he entitled to he paid on account a sum CHjna! to 
one- fourth part of the hahmee due to him. 

(2) If a master, owner or agerit fails without reasonahle cau.se to make pay- 
ment at that time, he shall pav to tlie seaman snch sum not exct‘e<lit»g llu? 
amouijt of two days' pay for iMch of tlu^ da) s commencing from tlie day of 
discharge during \s hieh payment is delayed as tlu* shipping inasttT may in each 
case decide, hut the sum so [layahle sliall not exceetl ten days' doul)le pay, 

(3) Any sum payaljlc under this section may \yc recovertxl as wniges, 

130 . Settlement of wages. 

(1) W here a seaman is discliarged and the .settlement of Ids wages complctcnl 
before a shipping master, the seaman shall sign in tlu‘ presence of the shipping 
master a release in the form prescTif>ed of all claims in respect of the past 
voyage or engagement, and the release sfiall also he signed by the master, 
owner or agent oi the sl)i[) and attested by the shipping master. 

(2) The release so signed and attested .sliall he retained by the shipping 
master and shall operate as a mutual <lischarge and settlement of all demands 
lietween the parties tiiereto in res|x*ct of the past voyage or engagement hut 
shall not debar a claim to compensation for personal injury caused by accident 
arising out of and in the course of employ nient. 

(3) A copy of the release, certihe<l under the hand of tlic shipping master to 
be a true coj))-, shall l)e given !)y him to anv p.irty thereto re(|uiring tlie same, 
and such copy sliall lie receivable in cvicfence upon any question touching 
such claims, and shall have all the eUect of tla original of which it purports 
to be a copy. 

(4) No payment, receipt or settlement of the wages of a .seaman made other- 
wise than in accordance with this Act shall operate or be admitted as evidence 
of the release or satisfaction of any claim in resf>ect of such wages. 

(6) Upon any payment being made l>y a master before a shipping muster, 
the shipping master shall, if required, sign and give to the master a statement 
of the whole amount so paid, and the state^ment shall as lietween the master 
and his employer, l>e admissible as evidence that the master has made the 
payments therein mentioned. 

(6) Notwithstanding anything containeii in the preceding .sub-sections a 
seaman may except from the release signed by him any specified claim or 
demand against the master or owner of the ship, and a note of any claim or 
demand so excepted shall be entered upon the release ; and the release shall 
not operate as a discharge and settlement of any claim or demand so noted, 
nor shall sub-section (4J apply to any jpayment, receipt or fettlemenl made 
with respect to any such claim or demand. 



182 [ss m.m] 


[The] Mbbohant SnimKa Aor. 1958 


131* Master to give facilities to seaman for remitting wages* 

Where a seaman expresses to the master of the ship his desire to have 
facilities aflorded to nim for remitting any part of the balance of the wages 
due to him to a savings bank or to a near relative, the master shall give to the 
seaman all reasonable facilities for so doing so far as regards so much of the 
balance as is within the limits, if any, specified in this l>ehalf by the Central 
Government, but shall be under no obligation to give those facilities while the 
ship is in ix)rt if the sum will f)ecome payable before the ship leaves port or 
otherwise than conditionally on the seaman going to sea in the ship. 

132« Decision of questions by shipping masters. 

(1) Where under the agreement with the crew any dispute arises at any 
port in India between the master, owner or agent of a ship and any of the 
crew of the ship, it shall l)e submitted to the shipping master, — 

(a) where the amount in dispute does not exceed three hundred rupees, at 
the instance of either party to the dispute ; 

in any other case, if both parties to the dispute agree in writing to 
submit the dispute to the shipping master. 

(2) The dipping master shall hear and decide the dispute so submitted and 
an award made by him upon tlie submission shall be conclusive as to the rights 
of the parties, and any document purporting to be such submission or award 
shall be prirna facie evidence thereof. 

(ti) An award made by a shipping master under this section may be enforced 
by a Magistrate in the same manner as an order for the payment of wages 
made l)y such Magistrate under this Act, 

(4) Nothing in the Arbitration Act, 1940, shall apply to any matter submitted 
to a shipping master for decision under this section. 

1.33* Power of shipping master to require production of ship's papers. 

In any proceedings under this Act before a shipping master relating to the 
wages, claims or discharge of a seaman, the shipping master may require the 
owner, master or agent or any mate or other member of the crew to produce 
any log books, papers, or otlier documents in his possession or power relating 
to any matter in (]uestion in the proceedings, and may require the attendance 
of and examine any of those persons being then at or near the place on the 
matter. 

134* Rule as to payment to seamen in foreign currency. 

Where a seaman or apprentice has agreed with the master of a ship for 
payment of his wages in Indian or other currency, any payment of, or on account 
of, his wages, if made in any currency other than that stated in the agreement 
shall, notwithstanding anything in the agreement, be made at the rate of ex- 
change for the time l>eing current at the place where the payment is made. 

Advance and allotment of wages 
IBB. Advance of wages. 

(1) Any agreement with the crew may contain a stipulation for payment to 
a seaman, conditional on his going to sea in pursuance of the agreement of a 
sum not exceeding the amount of one month’s wages payable to the seaman 
under th(r agreement. 

(2) Save as aforesaid, an agreement by or on behalf of the employer of a 
seaman for the payment of money to or on behalf of the seaman, conditional 
on his going to sea from any jport in India shall be void, and no money paid in 
satisfaction or in respect of any such agreement shall be deducted from the 
seaman's wages, and no person shall have any right of action, suit or set-off 
against the seaman or his assignee in respect of any money so paid or purport- 
ing to have been so paid. 
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(^) No seaman, who has lieen lawfully engaged and has received under his 
agreement an adv^ance payment, wilhillv or through misconduct shall fail to 
attend his ship or desert therefrom l>efore the payinerit l>ccomes really due 
to him. 

(4) W here it is shown to the satisfaction of a shipping master that a seaman 
lawfully engaged has wilfully or through misconduct faiUnl to attend his ship, 
the shipping master shall rej>ort the matter to the Din'ctor-Ceneral who may 
direct that any of the seaman's certificates of discharge referreil to in Ss. 119 
and 120 shall he withheld for such peritxl as he may tliinlv l)t ; and while a 
seaman's certificate of discharge is so withheld, the Director (General or aoy 
other |)ersoi^ having the custody of the necessary dcx'umenls may, notwith- 
standing anything in this Act. refuse to furnish copies of any such certificatG 
certified or extracts therefrom. 

136. Allotment notes respecting seamen's wages. 

(1) A seamaii may rc(juire that a stipulation lx? inserloil in the agreement for 
the allotment, hv means of an allotment note, of any nart (n()t exccHxling three- 
fourths) of the amount (d tlie monthly wage's j)ayal)Ie to him in favour of any 
such meinher i^f his f<imilv or any such relative or for any sucli |>nrpose ap- 
proved in this Ixjhalf hv the Central Covt'rnment hy g<m<'ral or six'cial order, 
as ma^ he specifi(*d in th<' note. 

(2) Fa ery shipj)ing master or other officer before wliom tlie seaman is 
engaged sliall, after the seaman has sigiuxl the agrt'etuent. iiapiire from the 
seaman whether he re(|uires such a .stipulation for the allotment of his wages 
by means of an allotment ?)ot(\ 

W henev er a seamari reijuires sm h a stipulatif>n. the sti[)uIalion shall be 
inserted in the agreement of the crew, and such stipulation shall 1 h* deemed to 
have been agr(‘ed to hy the master. 

(4-) An .illotmeiit nf)t(‘ sliall he in the prescribed form and shall he signed by 
the owner, inast(‘r or agcait of the shi[) and hy the seaman. 

13T. Commencement and payment of sums allotted. 

(1) A iKi' Tnent under an allotment note shall l>egin at the <*xpiry of one 
montli from the date of (he agri'crnent, and sliall he made at the (‘xpiration of 
every suhs<‘(jnentunonth after the first month ami .shall lx? made only in respect 
of the wages earned Ixifore the date of payment. 

(2) The owner, master or agent who has authorised the drawing of an 
allotment note shall nay to the shipping inastr?r on demand the sums due under 
the note, and, if he fails to do so. the snipping master may sue for and recover 
the same with costs : 

Proviiled that no such sum shall fx? recoveralde if it is shown to the satisfac- 
tion of the Court trying the ca.se that the seaman has forfeited or ccaMxl to 
be entitlexl to the wages out of w hich the allotment was to have fxxrn paid 
but the seaman shall lx? presumed to duly earning his wage.s unless the 
contrary is shown to tlie satisfaction of the Court either hy the official state- 
mrat of the change in the crew caused by his ^fjsence made and signcil by the 
master as by this Act is re<piired or by a certified copy of some er»try in the 
official log hook to the effect that he has died or Urft the ship, or l)y a credible 
letter from the master of the ship to the same effect, or l»y .such other evid nco 
<rf whatever description, as the Court may consider sufficient. 

f3j The shipping master on receiving any such sum as aforesaid .shall pay It 
over to the person named in that l>ehaif in the allotment note. 

(4) AU such receipts ami payments shall be entered in a b<x>k to he kept for 
the purpose, and all entries in the said book shall be autb<mticated by the 
signature of the shipping master. 
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( 6 ) The said book shall at all reasonable times be open to the inspection o£ 
the parties concerned. 

Rights of seamen in respect of wages 
138* Right to wages and provisions* 

A seaman's right to wages and provisions shall be taken to l:)egin either at 
the time at which he commences work or at the time specified in the agree- 
ment for his commencement of work or presence on board, whichever first 
happens. 

139. Right to recover wages and salvage not to be forfeited. 

(1) A seaman shall not by any agreement forfeit his lien on the ship or be 
deprived of any remedy for the recovery of his wages to which, in the absence 
of the agreement, he would be entitled, and shall not by any agreement aban- 
don his right to wages in case of the loss of tlie ship or abandon any right that 
he may have or obtain in the nature of salvage, and every stipulation in any 
agreement inconsistent with any provisions of this Act shall be void. 

Nothing in this section shall apply to a stipulation made by the seamen 
belonging to any ship which according to the terms ol the agreement is to be 
employea on salvage service with respect to the remuneration to be paid to- 
them for salvage service to be rendered by tluit ship to any other ship. 

140. Wages not to depend on freight. 

(Ij The right to wages shall not depend on the earning of freight, and every 
seaman and apprentice who would be entitled to demand and recover any 
wages if the ship in which he has served had earned freight, shall, subject to 
all other rules of law and conditions applicable to the case, l)e entitled to 
demand and recover the same notwithstanding that freight has not been earn- 
ed, but in all cases of wreck or loss of the ship, proof that the seaman has not 
exerted himself to the utmost to save the ship, cargo and stores shall bar his 
claim to wages. 

(a) Wliere a seaman or apprentice who would but for death be entitled by 
virtue of this section to demand and recover any wages dies before the wages 
are paid, they shall be paid and applied in manner provided by this Act with 
respect to the wages of a seaman who dies during a voyage. 

14 1« Wages on termination of service by wreck, illness, etc. 

Where the service of any seaman engaged under this Act terminates 
before the date contemplated in the agreement by reason of the wreck, loss or 
abandonment of the ship or by reason of his being left on shore at any place 
outside India under a certificate granted under this Act of his unfitness or 
inability to proceed on the voyage, the seaman shall be entitled to receive 

(a) in the case of wreck, loss or abandonment of the ship — 

(%) wages at the rate to which he was entitled at the date of termina- 
tion of his service for the period from the date his service is so 
terminated until he is returned to and arrives at a proper return 
port: 

Provided that the period for which he shall be entitled to receive 
wages shall be not less than one month; and 
(ii) compensation for the loss of his effects — 

(a) in the case of a seaman employed on a home-tradeship,of not 
less than one month's wages; and 

(b) in the case of a seaman employed on a foreign-going ship, of 
not less than three months' wages; 

(b) in the case of unfitness or inability to proceed on the voyage, wages for 

the period from the date his service is terminated until he is returned* 

to and arrives at a proper return port. 
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f2^ A seaman shall not be entitled to receive wages under sub*clause (i) of 
clause (a) of sub-section ( 1) in resi>ect of any period during which — 

(a) he was, or could have beeii, suitably employeil; or 

(b) through negligence he failed to apply to the pro{>er authority for relief as 

a distresscxl or destitute seaman. 

Any amount payable b> wav of compen.sation under sub-clause (ti) of 
clause (a) of sub-section ( IJ shall l>e deposited with the shipping master at the 

S ort of engagement in Ii»dia for payment to the seaman, or, in the case of a 
eceased seaman, to his legal heirs, 

142 * Wag^es not to accrue during absence without leave, refusal to work or 
imprisonment, 

(1) A seaman or apprentice shall not l)e entitled to wages — 

(a) for any period during which he is absent witliout leave from his ship or 
from his duty; or 

(b) for any [X*riod during wliich he unlawfully refuses or neglects to work 
when rcHjiured; or 

(c) unless tlie co\irt hearing the case otherwise directs, for any peric^l during 
which he is lawfully imprisoned. 

(2) A searnaji or apprentice sliall not be diseiditltHl to daiin vs ages for any 
period during which he luis not nerforined lus duty if lu' proves tlial he was 
incapable of doing by reason of illness, Imrt or injury, unless it be j)roved 
that " 

(a) his illiiess, linrt or injury was caused by his own wilful act or default oi 
his o\\’n inisl)ehavionr, or 

(b) his illness was contracted or his hurt or injury was sustained at a proper 
return pi)rt and was riot attributable to his employrncmt; or 

(c)\ le has nnreasonatdy refused to undergo intHlic al or surgic al trcMtrncnt for 
his illness, hurt or injury involving no ai)prcciable risk to his life. 

143 « Compensation to seamen for premature discharge. 

(l)li a seaman having signed an agre^ement is dischiii ged, otherwise than in 
accordance witli the terms thereof, witliout fault on his j)art juslifying the 
discharge and without his consent, he shall f>e entitlc^d to rec eive from the 
master, owmer or agimt, in addition to any wages he may have earned, as due 
compensation for the damage caused to him by the discharge, sucl) sum as the 
shipping master may fix having regard to the circumstances relating to the 
discharge: 

Provided that the compensation so payable sliall not exceed — 

(a) in the case of a seaman who has Ix-en discharged Ixjfore the commence- 
ment of a voyage, one month's wages; and 
(b) in the case of a seaman vvho has l^een discharged after the commence- 
ment of a voyage, three month's wages. 

(2) Any comi>ensation pay able under tliis section may be recovered as wages. 

144 » Restriction on sale of and charge upon wages. 

(1) As respects wages due or accruing to a seaman or apprentice — 

(a) they shall not \>e subject to attachment by order of any court; 

(b) an assignment thereof made prior to the accruing thereof shall not bind 
the person making the same; 

Section 144 — Note I w^gos of on mch tog «ne not -anompt 

fll British tug registered in India — Tug from altachm ;nt. Cal 111 (lid) fA 1 n 

only for touring ships whenever anv ship V 25] : ILK (I9d5) 1 Cai 4S3. 
entered port — Soction does not apply and 
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(c) ix power-of -attorney or authority for the receipt thereof shall not be 

irrevocable; 

(d) 2 L payment of wages to a seaman or apprentice shall be valid in law not- 

witnstanding any previous assignment of those wages or any attachment 

thereof or encumbrance thereon. 

(2) The provisions of clauses (b) and (c) of sub-section (l) shall not apply to 
so much of the wages of a seaman as have been or are hereafter assigned by 
way of contribution to any fund or scheme approved in this behalf by the 
Central Government, the main purpose of which is the provision for seamen of 
health or social insurance benefits and the provisions of clauses (a) and (d) of 
sub-section (1) shall not apply to anything done or to l)e done for giving effect 
to such an assignment. 

(3) Nothing in this section shall affect the provisions of this Act or any other 
law for the time being in force with respect to allotment notes. 

Mode of recovering wages. 

Summary proceedings for wages. 

(1) \ seaman or apprentice or a person duly authorised on his behalf may, 
as soon as any wages due to him become payable, apply to any Magistrate 
exercising jurisdiction in or near the place at which his service has terminated 
or at which he has been discharged, or at which any person upon whom the 
claim is made is or resides, and the Magistrate shall try the case in a summary 
way and the order made by the Magistrate in the matter shall be final. 

(2) An application under sub-section may also he made by any officer 
authorised by the Central Government in tliis behalf by general or special 
order. 

146. Restrictions on suits for wages. 

A proceeding for the recovery of wages due to a seaman or apprentice shall 
not be instituted by or on behalf of any seaman or apprentice in any civil Court 
e.vcept where — 

(a) the owner of the ship has been declared insolvent; 

(b) the ship is under arrest or sold by the authority of any Court; 

(c) ^ Magistrate refers a claim to the Court. 

14T. Wages not recoverable outside India in certain cases. 

Where a seaman is engaged for a voyage which is to terminate in India, he 
shall not be entitled to sue in any Court outside India for wages unless he is 
discharged with such sanction as is required by this Act, and with the 
written consent of the master, or proves such ill-usage on the part, or by the 
authority, of the master, as to warrant a reasonable apprehension of danger to 
his life if he were to remain on board. 

148. Remedies of master for wages, disbursements, etc. 

fl) The master of a ship shall, so far as the case permits, have the same 
rights, liens and remedies for the recovery of his wages as a seaman has under 
this Act or by any law or custom. 

Section 145 — Note 1 [3] Complaint filed imder Act — Complaint 

[1] The Act does not si>ecify the form which has to be enquired into in accordance with 

the sumnfary proceedings under the section provision of .Act — It cannot be dismissed 
should take. 1941 Cal 448 (449) [AIR V 28] : under S, 203, Criminal P, C. 1933 Cal 64T 
ILR (1941) 1 Cal 166 : 42 Cri L Jour 785 (DB). (647) [AIR V 20] : 35 Cri L Jour 25 (DB). 

[2] Section indicates that it is alternative [4] Order dismissing seaman’s suit for wages 

procedure exercised at the option of the under section — Order is final and cannot DC 
claimant. He may sue in summary manner interfered with in revision. 1941 Cal 448 
instead of having recourse either to the Ship- (449) [AIR V 28] : I L R (1941) 1 Cal 166 : 42 
ping Master or the Court of Small Causes, Cri L Jour 785 (DB) •§• (*39) 43 Cal W N 612 
1941 Cal 448 (449) CAIB V 28] : lUR (1941) 1 (613). (12 Cal 536, EeL on.) 

Cal 166 : 42 Cri L Jour 785 (DB). 
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( 2 ) The ma<;ter of a ship and every person lawfully acting as master of a ship 
by reason of the decease or iiicai>acity from illness of the master of the ship 
shall, so far as the case |x?rmits. have the same rights, liens and remedies for 
the recover> of dislnirseinents or liubilities [)rojH*rlv made or incurred by him 
on account of the ship as a master has for the recovery of his wages. 

f5)lf in any proceeding in any Ca)nrt touehiiig the claim of a master in 
resjx'ct of such wages, disburseMnents or liabilities any set-otl is claitneil or any 
counter-claim is made, the Court may enter into, and adjudicated u{x)n, all 
questions and settle all accounts then arising or outstaiulmg and unsettltxl 
l>et\veen the parties to the proceixling and may direct payment of any balance 
found to be clue. 

Power of Courts to n'scffui contracts^ 

149 . Power of Courts to rescind contract between master, owner or agent 

and seaman or apprentice. 

W here a prueeediug is instituted in anv (a)urt in relation to any dispute 
Ixt ween master, owner or agent of a ship and a seaman or apprentice, arising 
out of or irKidental to their rid ition as such, or is instituteil tor the pur{K)se of 
this section, the C^onrl. if, having regard to all the ciremnsttinees of the ease, it 
thinks it just to do so. rnav rescind any contract Ixdtween the masti'r, owner or 
agent ana the si*am an or apprentice, upon such terms as the Ciourt may tiiink 
just, and this jxiwer sliall be in addition to anv other jurisdution which the 
Court can exercise independently of this section. 

Disputes between seamen and employers, 

150. Power to refer disputes between seamen and their employers to 

tribunals. 

(1) here the CaMitral (iov lunment is of opinion that any dispute Ind ween 
seamen or any class of seamen or of any union of seamen ami tlie owu(*rs of 
ships in vv liich such seamen are emjiloyed or are likely to Ik* employed levists 
or is aiiprehended ami such dispute r(*l ates to anv matter coumxted witli or 
incidental to the employment of the seamen, the (Jeiilral (Government irmy, by 
notification in tlie Oiiii ial (Gazette', constitute a tnlnmal consisling of one or 
more persens, and reh r the dispute to the tribunal for adjudication. 

( 2 ) The tribunal so constituted shall have power to regulate its own [pro- 
cedure and shall liave tlie same powers as are vestctl in a civil (Gourt under 
the Code of Civil Procedure, 1908, when trying a suit in respec t of the following 
matters: — 

(a) enforcing the attendance of any person and examining him on oath; 

(b) coiripelling the production of documents; 

(c) issuing commissions for the examination of witiie.s.ses, 

(d) any other matter whicli may U? prcscrilKxl; and any prfxrceding Ixjfore 

the tribunal shall Ik* deemed to In* a jiulicial proceeding within the 
meaning of sections 193 and 22S of the Indian Penal CakIo. 

(d) No party to a dispute shall lx* cntitleKl to lx* represcntecl by a 
practitioner in any |>roceeding Ixdore tin? tribunal except witli the con.sent of 
the other party or parties to the prixeeding and witli the leave of the trilmnaL 

(4) The tribunal shall dispose of the reference cxpe<litic>usly and shall, as 
soon as practicable on the conclusion of the proceedings, .submit its awai d to 
the Central Government. 

(5) On receipt of the award, the Central Government shall cause it to be 

f iuliished and the award shall become enforceable on the expiry of thirty days 
rom the date of such publication : 

Provided that where the CentralCJovemment is of opinion that it will be 
inexpedient on public grounds to give effect to the award or any part of it, it 
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may' before the expiry of the said period of thirty days by order in the Official 
Gazette cither reject the award or modify it, and where the Central Govern- 
ment does so, the award shall not become enforceable or shall become enforce- 
able subject to the modifications, as the case may be. 

(6) An award which has become enforceable under this section shall be 
binding on — 

(a) all parties to the dispute; 

(bj where any party to the dispute is the owner of the ship, his heirs, succes- 
sors, or assigns. 

(7) Save as otherwise provided in the award, an award shall remain in 
operation for a period of one year from the date on which it becomes enforce- 
able and shall thereafter continue to remain in operation until a period of two 
months has elapsed from the date on wliich notice is given by any party bound 
by the award to the other party or parties intimating its intention to terminate 
the award. 

(8) Any money due to a seaman from the owner of a ship under an aw^ard 
may be recoverea as wages. 

(y) Nothing contained in tlie Industrial Disputes Act, 1947, sliall apply to 
any dispute between seamen or any class of seamen or any union of seamen and 
the owners of ships in which such seamen are employed or are likely to be 
employed. 

ISl* Conditions of service, etc., to remain unchanged during pendency of 
proceedings before tribunal. 

During pendency of proceedings under section 150, — 

(a) no seanien or class of seamen or union of seamen shall go or remain on 

strike or otherwise act in a manner prejudicial to the normal operation 
of the ships in which the seamen are employed or are likely to be em- 
ployed; and 

(b) no owner of a ship shall 

(%) alter to the prejudice of the seamen concerned in the dispute, the 
conditions of service applicable to them immediately before the 
commencement of such proceedings ; or 
f’tij discharge or punish any seaman in respect of any matter con- 
nected with the dispute. 

Property of cleceaseA seamen and apprentices, 

152. Master to take charge of the effects of deceased seamen. 

(1) If any seaman or apprentice engaged on any ship, the voyage of which is 
to terminate in India, dies during that voyage, the master of the ship shall report 
the death to the next-of-kin of the seaman or apprentice and to the shipping 
master at his port of engagement and shall take charge of any money or effects 
belonging to the seaman or apprentice which are on board the ship. 

{2) The master shall thereupon enter in the official log book the following 
particulars, namely : — 

(a) ^ statement of the amount of money and a detailed description of the 
other effects; 

(b) a statement of the sum due to the deceased for w^ages and of the amount 

of deduction, if any, to be made from the wages. 

(S) The said money, balance of wages and other effects are in this Act 
referred to as the property of the seaman or apprentice. 

153* Dealing with and account of property of seamen who die during 
voyage. 

(1) If any seaman or apprentice engaged on any ship, the voyage of which is 
to terminate in India, dies during that voyage and the ship before coming to a 
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port in India touches and remains for forty-eii^ht hours at some ^x>rt elsewhere, 
the master shall report the case to the Itulian consular oincor at sucli part ana 
shall give t(^ the oHicer any iufonnatiun he rtHiuires as to tliC destination of the 
ship and pr(>hai)le length of the voyage. 

(*J) The Indian consular officer may, if he thinks it exjKHliont, roquire the 
property of the seaman or apprentice to he delivered and paid to liicn and 
shall thereupon give to the master a receipt therefor and t n<lorse under his 
hand ujkhi the agreement with the crew such particulars vvitli respect thereto 
as the Central Government ma> recjuire. 

Tvj Tile receipt siiall Ik' produced by the master to the shipping master 
within fort) -eight hours alter liis arrival at his port of destination in India, 

(4) Where a seaman or apprentice dies as aforesaid and the ship procet'ds at 
once to a port in India without ((nic hing and remaining as aforesaid at a |X>rt 
elsewhere or the Indian consular oUicer does not rcHjuire tlic' delivery and 
p<i)'merU of the propcrtv as aforesaid, the master shall, witluii forty-eight hours 
after his arrival at Ins port of destination in India, pay and deliver the 
property to the shipping master at that port. 

( 5 ) A deduc tion claimed by the master in such account sliall not be allowed 
unless verified by a entr)' in tht‘ official log book, and also by sucli other 
vouchers, if any, as ina) be reasonably ret|nirc'cl by the ship[)ing master. 

( 0 ) A shipping ina.st(T in India shall grant to a maslt r upon dnc? compliance 
vvitli sea h provisions of this station as relate to acts to l>e done? at the port of 
destination a certificate to that ellcx't. 

154. Master to pay and deliver property of deceased seamen. 

{]) If lh(‘ master ol a ship fails to comply with tlie provisions of this Act 
with resjiec t to taking chargt' of tlu' property of a diseased seaman or appren* 
tic<\ or to making in tin* oiiu iai log book tlu^ pro])cr ( utnes relating thereto, or 
to the pavment or delivery of suc h property . he* shall be ac countable? for suc'h 
liropmty to the shijiping master as afon^said. and shall pay and (k?liver the 
same' accordingly. 

b?) Ttu' property rnav be recovered in the same court and manner in which 
the wages i>f seamen may be rc'covcrecl under this Act. 

155. Property of deceased seaman left abroad but not on board ship. 

If any s<Mman or a|)prcntice on an Indian sliip, or emgaged in India on any 
oth<’r shi[). tin? voyage of which is to termiovite in India, dies at any [dace 
outside India leaving any money or edieets not on board the ship, the Indiao 
consular officaT at or near the jilace sliall claim and take c liargf' of .such rnoriey 
and other efiects (hereinafter referred to as the [)roi>erly of a deceased seaman 
or apiirentice). 

156. Dealing with property of deceased seamen. 

(1) An Indian consular officer o"* a sliijuiing master to whom the effects of a 
deceased seaman or apjuentice are chdivered or wlio fakes c harge* of such 
ediects under this Act may. if he thinks fit, stdl the fdlects, arul the j)roceeds of 
any such sale shall he deemed to form part of the pro[)erty of the deceased 
seaman or apprentice. 

fgj Before selling any valuables compriscKl in the said effects, such officer or 
shipping master shall endeavour to ascertain the vsushes of the next-of-kin of 
the deceased seaman or apprentice as to the disposal of sue h valuables and 
shall, if practicable and lawful, comply with such wisln^s. 

(3) An Indian consular officer to whom any property of a deceased seaman 
or apprentice is delivered or who takes charge of any such property under this 
Act shall remit the property to the shipping roaster at the port of engageofient 
of the deceased seaman or apprentice in such manner and shall wnd^t such 
accounts in respect thereof as may be prescribed. 
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1S7# Recovery of wages, etc., of seamen lost with their ship. 

(2) Where a seaman or apprentice is lost with the ship to which he belongs, 
the Central Government or such officer as the Central Government mav appoint 
in this behalf may recover the wages and the compensation due to him from 
the owner, master or agent of the ship in the same court and in the same man- 
ner in which seamen's wages are recoverable, and shall deal with those wages 
in the same manner as with the wages and compensation due to other deceased 
seamen or apprentices under this Act. 

(2) In any proceedings for the recovery of the wages and compensation, if it 
is shown by some official records or by other evidence that the snip has, twelve 
months or upwards before the institution of the proceeding, left any port, she 
shall, unless it is shown that she has been heard ot within twelve months after 
the departure, be deemed to have lieen lost with all hands on board either im- 
mediately after the time she was last heard of or at such later time as the court 
hearing the case may think probable. 

158* Property of seamen dying in India. 

If a seaman or apprentice dies in India and is at the time of liis death entitl- 
ed to claim from the master or owner of the ship in which he has served any 
effects or unpaid wages, the master, owner or agent shall pay and deliver or 
account for such property to the shipping master at the port where the seaman 
or apprentice was discharged or was to have been discharged or to such other 
officer as the Central Government may direct. 

159« Payment over of property of deceased seamen by shipping master. 

Where any property of a deceased seaman or apprentice is paid or delivered 
to a shipping master, the shipping master, after deaucting for expenses incurred 
in respect of that seaman or apprentice or of his property sucli sums as he 
thinks proper to allow, may* - 

(a) pay and deliver the residue to any claimants who can prove themselves 
to the satisfaction of the said shipping master to be entitled thereto, and 
the said shipping master shall oe tliereby discharged from all further 
liaVnlity in respect of the residue so paid or delivered; or 
(bj if lie thinks fit so to do, require probate or letters of administration or a 
certificate under the Indian Succession Act, 1925, to be taken out, and 
thereupon pay and deliver the residue to the legal representatives of the 
deceased. 

10O. Disposal of unclaimed property of deceased seamen. 

(j) Where no claim to the property of a deceased seaman or apprentice re- 
ceived by a shipping master is substantiated within one year from the receipt 
thereof oy such shipping master, the shipping master shall cause such property 
to be sold and pay the proceeds of the sale into the public account of India. 

(2) If. after the proceeds of the sale having been so paid, any claim is made 
thereto, then, if the claim is established to the satisfaction of the shipping 
master, the amount or so much thereof as shall appear to him to be due to the 
claimant, shall be paid to him, and if the claim is not so established, the claim- 
ant may apply by petition to the High Court, and such Court, after taking evi- 
dence either orally or on affidavit, shall make such order on the petition as 
shall se?m just: 

Provided that, after the expiration of six years from the receipt of such pro- 
perty by the shipping master, no claim to such property shall be entertained 
without the sanction of the Central Government. 

Distressed seamen 

161 * Relief and maintenance of distressed seamen. 

(l) The Indian consular officer at or near the place where a seaman is in dis- 
tress shall, on application being made to him by the distressed seaman, provide 
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in accordance with the rules made under this Act for the return of that seaman 
to a proj^er return port, aiid also for the said seaman’s necessary clothing and 
maintenance until nis arrival at such port. 

(2) A distressed seaman shall not have au>' right to Iks maintained or sent to 
a pro^Kfr return port except to the extent and on the conditions provided for in 
the rules. 

(S) All repatriation exj>enses. other than excepteil exjHnises, incurretl hy or 
on Ix'half of the Central Government in accordance with the provisions of this 
Act shall constitute a debt due to the Central Government for whieh the owner 
or agent of the shin to which the seaman in res|H'ct of whom they were in- 
curred l>elonged at tne time of his discharge or other event whieli r(‘snlteil in 
his lx.'coming a distresstxl seaman shall l>e liable; and the owner or agent shall 
not l)e entitled to recover from the seaman any amorntt paid 1)V' him to the 
Central Government in settlement or part settlement of such debt. 

(4) All excepted expenses incurred by or on behalf of the Central Govern- 
ment in accordance with the provisit>ns of iliis Act sliall constitute a debt dne 
to the Central Ciovernment for which the seaman in resjiect of whom they were 
incurred and the owner or agent of the ship to whicdi tliat seaman l>eIonged .at 
the time of his discharge or other event which resulted in his Wcoming a dis- 
tressed seaman shall 1 k.‘ jointly and severally liable; and the owner or agent 
shall }>e entitled to recover from the seaman any amonnt paid by inm to the 
CentPid Government in settlement or part settlement of such del)t, and may 
apply to the satisfaction of his claim so much as may lie necessary of any wages 
due to tlie seaman. 

(5) All evc<‘[)ted evjxmses incurred in accordance with the provisions of this 
Act in resnc'ct of any distressed st‘aman by the owm^r or agemt of the* ship to 
which he Wloiigcrd at the time of his disc harge or other cvaait which resnUod 
in his iKX'omihg a distresscxl seaman shall constitute a debt due to the owner or 
agent for which the seaman shall l>e liable; and the owner or agent may apply 
to tfu? satisfaction of his claim so much as may l>e lU’cessarv of any wages tine 
to the seaman: but he shall not be? entitled to recover (rorn the seaman any 
repatriation exixiiises other than exceptcHl expenses. 

(6) In any proceedings for the recovery of any expenses which in terms of 
sui)-s. (S) or sub-s. (4) are a debt due to the Central Government, the prcKluc- 
tion of an account of the exiKMises and proof of payment thereof by or or* 
behalf of or under the direction of the Central Government shall Ik? prima facie 
evidenee that the expenses were incurred in accordance wdth the provisions of 
this Act by or on lx?lialf of the Central Government. 

(7) Any debt whicli may f>e due to the Central Government under this see- 
tion may l>e recovered by any otficer authorised by it in writing in this Udialf 
from the person concerned in the same manner as wages are recoverable under 
S. 115. 

1G2« Mode of providing for return of seamen to proper return port* 

(1) A seaman may be sent to a proper return p>rt by any reasonal)le route 
either by sea or land or if necessary by air or partly by any one and partly by 
any other of these mcxles. 

(2) Provision shall l>e made for the return of the seaman as to the whole of 
the route if it is by sea or as to any part of the route which is by sea by 
placing the seaman on board an Indian ship which is in want of men to make 
up its complement, or, if that is not practicable, by providing the seaman with 
a passage in any ship, Indian or foreign, or with the money for his passage, 
and, as to any part of the route which is by land or air, by paying the expenses 
of his journey and of his maintenance during the journey or providtng him 
with means to pay those expenses. 
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(3) Where the master of a ship is required under this Part to provide for the 
return of a discharged seaman to a proper return port, the master may, instead 
of providing the seaman's passage or the expenses of his journey or of pro- 
viding the seaman with means to pay his passage or those expenses, deposit 
with the proper officer such sum as that officer considers sufficient to defray 
the expenses of the return of the seaman to a proper return port. 

163* Receiving distressed seamen on ships. 

(l) The master of an Indian ship shall receive on board his ship and afford 

f >assage and maintenance to all distressed seamen whom he is required by the 
ndian consular officer to take on board his ship, and shall during the passage 
provide every such distressed seaman with accommodation equal to that 
normally provided for the crew of the ship and subsistence, proper to the rank 
or rating of the said distressed seaman. 

(2) The master of a ship shall not be required to receive on board his ship a 
distressed seaman in terms of this section, if the Indian consular officer is 
satisfied that accommodation is not and cannot be made available for such 
seaman. 

164. Provisions as to taking distressed seamen on ships. 

(l) Where a'distressed seaman is for the purpose of his return to a proper 
return port placed on board an Indian ship, the Indian consular officer by whom 
the seaman is so placed shall endorse on the agreement with the crew of the 
ship particulars of the seaman so placed on board. 

(2) On the production of a certificate signed by the Indian consular officer 
by whose directions any such distressed seamen were received on board, 
specifying the number and names of the distressed seamen and the time when 
each of them was received on board, and on a declaration made by the master 
stating the number of days during which each distressed seaman has received 
subsistence and stating the full complement of his crew and the actual number 
of seamen employed on l)oard his ship and every variation in that number, 
whilst the distressed seamen received maintenance, the master shall be entitled 
to be paid in respect of the subsistence and passage of every seaman so con- 
veyed and provided for by him, exceeding the number, if any, wanted to make 
up the complement of his crew, such sum for each day as the Central 
Government may by rules made in this behalf allow. 

165. What shall be evidence of distress. 

In any proceeding under this Part a certificate of the Central Government 
or of such officer as tne Central Government may specify in this behalf to the 
effect that any seaman named therein is distressed shall be conclusive evidence 
that such seamen is distressed within the meaning of this Act. 

166. Indian consular officer to decide return port to which or route by 
which seaman is to be sent. 

If any question arises as to what return port a seaman is to be sent in any 
case or as to the route by which he should be sent, that question shall be 
decided by the Indian consular officer concerned, and in deciding any question 
under this provision, the Indian consular officer shall have regard both to the 
convenience of the seaman and to the expense involved, and also, where that 
is the case, to the fact that an Indian ship which is in want of men to make up 
its complement is about to proceed to a proper return port. 

16T. Power to make rules with respect to distressed seamen. 

The Central Government may make rules with respect to the relief, main- 
tenance and return to a proper return port of seamen found in distress in any 
place out of India and with respect to the circumkances in which, and the 
conditions subject to which, ;seamen may be relieved and provided with 
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passages under this Part, and generally to carry out the provisions of this Part 
relating to distressetl seamen, 

Promsiofis, health and accomnK'daiwn. 

168» Ships to have sufficient provisions and water. 

(1) All Indian ships and all ships uj>on which seamen have iK^m engagixl 
shall have on l>oard sulficient provisions and water of goixl ipiality and fit for 
the use of the crew on the scale sj^ecifuxl in the agreement with the crew'. 

(2) If an\ jx»rson making an insjxx'tion under S. 176 finds the jirovisioiis or 
w'ater to l>e of had (juality and unfit for use or deficient in quantity, he shall 
signify it in w riting to the master of the ship and may, if he thinks fit, detain 
the ship until the defects are reme<lied to hxs satisfaction. 

(:i) The master stiall not use any provisions or w'ater so significxl to Ix' of liad 
quality and shall in lieu of such provisions or water, provide other pro|H?r 
provisions or w ater and he shall, if tlie provisions or w ater he signihea to lye 
deficient in quantity, procure the requisite (juantity of any provisions or water 
to cover the deficiency. 

(4) The person making the inspection shall enter a statement of the result 
of the ins[X}Ction ill the official log hook, and shall, if laws not tht? shipping 
jnaster, send a report thereof to the slapping master and tliat rejxirt shall 
admissible in evidence in any legal proceecling. 

fd) If the ins[X'ction was made in pursuance of a re<|uest hv the memlx*rs 
of the crew and the i>ersou making the ins[Xction certifies in tfie statement of 
the result of the inspection that the coiriplaiut was false and either frivolous 
or vexatious, every inemlier of tlu; erew^ who made the request sliall lie liable 
to forfeit to the owmer, out of his w'ages a sum not exceeding one w'eek^s 
wages. 

(6) Tlie master of the ship and any other person having charge of any pro* 
\ isions or w ater liable to msiKxtion under this section shall give tixe |x;rson 
making the iriS[X?ction every reasonable facility for tlie purix>se. 

169. Allowances for short or bad provisions. 

(1) In either of tlie following cases, that is to say , _ 

(a) if during the voyage the allowance of any of the provisions for which a 
seaman has by nis agreement stipulated is reduced, or 

(b) if it is shown that any of those provisions are or have during the voyage 
been bad in quality or unfit for use, 

the seaman shall receive by way of comfrensation for that re<luction or bad 
<iuality according to the time of its continuance, sums in accordance W'ith such 
scale as may fx* prescrilxxl, to l>e paid to him in addition to, and to be recove- 
rable as, wages. 

(2) If it is shown to the satisfaction of the court More which the case is 
tried that any provisions, the allowance of which has Ireen reduced, could not 
be procured or supplied in proper (jnantities, and that projrcr and ecjuivalent 
sulKtitntes were supplied in lieu thereof, the court shall take those circumstan- 
ces into consideration in making an order. 

ITO. Ftjreign-going Indian ship to carry duly certificated cook. 

ClJ With effect from such date a.s the Central Government may. by notifica- 
tion in the official Gazette, s|)ecify, every foreign-going Indian ship of such ton- 
nage as may lie prescriiied .shall Ixi provided with, and shall carry, a cook duly 
certificated under this Act. 

The Central Government may make rules specifying the quaJific^ioiif. 
experience or sea service which mav be retjuired from persons who wish to 
obtain certificates of competency as cooks under this Act. and the Cffoditioas 
under which any such certificate may be granted, cancelled or su^temled. 

[Vol. 10.] 2 AM. 13. 
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171* Weights and measures on board. 

The master of a ship shall keep on lioard proper weights and measures for 
determining the quantities of the several provisions and articles served out and 
shall allow the same to he used at the time of serving out the provisions and 
articles in the presence of witnesses whenever any dispute arises about the 
quantities. 

172S* Beddings, towels, medicines, medical stores, etc., to be provided and 
kept on board certain ships. 

(1) The owner of every ship of over five hundred tons gross shall supply or 
cau.se to be supplied to every seaman for his personal use, bedding, towels, mess 
utensils and other articltjs according to such scale as may be prescribed; and 
diflerent scales may be prescribed in respect of different classes of ships. 

( 2 ) All foreign going Indian ships and all home-trade ships of two liundred 
tons gross or more shall have always on board a sufficient supply of medicines, 
medical stores, appliances and first aid ecpiipment suitable for diseases and acci- 
dents likely to occur on voyages according to such scale as may he prescribed. 

(3) It shall be tlie duty of the port health officer or such other person as the 
Central (Government may appoint in this behalf to inspect the medicines, medi- 
cal stores and appliances with which a ship is required to be provided. 

173. Certain ships to carry medical officer. 

(1) Every foreign-going ship carrying more than the prescribed number of 
persons (including the crew), shall have on board as part of her complement 
a medical officer possessing such qualifications as may be prescribed. 

(2) Nothing in this section shall apply to an unberthed passenger ship or a 
pilgrim ship. 

174. Expenses of medical attendance in case of illness. 

(1) If the master of an Indian ship, or a seaman or apprentice, receives any 
hurt or injury or suffers from any illiicss (not being a hurt, injury or illness due 
to his own wilful act or default or to his own misbehaviour), resulting in his 
lieing discharged or left behind at a place otlier than his proper return port, the 
expenses of providing the necessary surgical and medical advice, attendance and 
treatment and medicine, and also the expenses of the maintenance of the mas- 
ter. seaman or apprentice until he is cured, or dies, or is brought back to the 
port from wliich he was shipped or other port agreed upon after receiving the 
necessary medical treatment, and of his conveyance to that port, and in case of 
death, the expenses, if any, of his burial or cremation shall be defrayed by the 
owner of the ship without any deduction on that account from his wages. 

(2) If the master, seaman or apprentice is on account of any illness or injury 
temporarily removed from his sliip, at a port other than his proper return port, 
for the purpose of preventing infection, or otherwise for the convenience 
of the ship, and subsequently returns to his duty, the expenses of removal and 
providing the necessary surgical and medical advice, attendance and treatment 
and medicine and of his maintenance while away from the sliip, shall be defra- 
yed in like manner. 

(8) The expenses of all medicines, and surgical and medical advice, attend- 
ance and treatment, given to a master, seaman or apprentice while on board his 
ship, shall be defrays in like manner. 

(4) In all other cases any reasonable expenses duly incurred by the owner for 
any master, seaman or apprentice in respect of illness, shall, if proved to the 
satisfaction of the Indian consular officer or a shipping master, be deducted 
from the wages of the master, seaman or apprentice. 

(5) Where any expenses referred to in this section have been paid by the 
master, seaman or apprentice himself, the same may be recovered as if they 
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were wages iliily carnesl, ami, if any such expenses are paid by the Government, 
the amount shall 1m^ a charge upon the ship aiul ma\ Ik* r(a.'Ovcrt\l with iuli 
costs ol suit bv the Central Goveriinient. 

173 . Accommodation for seaman, 

( 1) The Central Government rnav, subjei't to the condition <>f jirevions publi- 
cation, make rules with res[x*c t to the crew aecominodation tt) 1 r' proviruxl in 
ships of any class st>eci{ied in the rules'. 

(^) hi particular and vvitliont prejudice to tlie generality of the foregoing 
power, such rules may provide for all or any of the following matters, namely; 

(a) the minimum space for each person winch must be provid<al in any ship 
to which the rules apply by way of sle(‘ping accommodation lor seamen 
and apprenticH's ami tlu^ maximum mimln r of persons by vvlmin any 
speeilied part of suc h sleeping aecomm<Hlatio!i may tH‘ uscal; 

(b) the position in any ship in which the crew aeeommodation any part 
tlu reof may be' loeatid and the stamlards to be obstuvcnl in the C'onstrne- 
tion, e(|uipment and (nrnishing of any such accotumodation; 

(c) the submission to such authority as may be sjua ific'd in this lu'lialf of plans 

and sj)ocihcations o{ any works pr<)|)ost'ti to lu* eairb'd ont for tlie jni)vi- 
sion or alteration of any sucli aecomimxlatiori ami the* autliorisation of 
that authority to iusjHx t any sueii works; 

(d) the maintenance and repair of any such ae eommodation and the prolu'hi- 
tion or restriction of the use of any such accommodation for pur[)oses 
other tluiii those for which it is designed; 

(e) the rnaniKT as to how slnt)s registered or under construction at tlie coin- 

ineuc'enK'ut of an\ rules made under this SfX'tion may be dealt with idter 
sue 1) commencx*ment : 

and suc h rules may make* different provisions in resptxd of different ( lasses of 
sliips and in K^speet of crew accommodation provided for different clas- 
ses of persons. 

(3) If any pe rson making an inspection under S. 176 firjds that the erew 
accommodation is insanitary or is not in accordance with the |)r<)visions of tfns 
Act, he shall signily it in writing to the master of the ship and may, if he thinks 
fit, detain the s)hp until the defects are remedied lo his satisfaction. 

ExvlatuUion, ~ in this section, the expression '"crew aec'ommcKfatioir' inclu- 
des sleej)ing rooms, mess rooms, sanitary acc'cmuKHlalion. hos{)ital accommoda- 
tion, recreation iiceoinmodation, store? rooms and catering accommodation pro- 
vided for tlie use of seamc?n and apprentices, not lK‘ing accommodation wnicli 
is also used l)y, or provided for the use of, passengers, 

170 . Inspection by shipping master, etc., of provisions, water, weights and 
measures and accommodation. 

A sfiipping master, surveyor, seamtu/s welfare officer. j>ort health officer. 
Indian consular officer or any otlier officer at any port duly autliorls<?d in tfds 
behalf by the Central Government — 

in the case of any ship upon which seamen have l)eeri shippcjd at that 
port, may at any time. 

(h) in the case of any Indian ship, may at arjy time, and if the master or three 

or more of the crew so r(X|uest. shall, 
enter on l>oard the ship and inspect — 

(i) the provisions and water, 

(%x) the weights and measures, 

(tit) the accommodation for seamen. 

with which the ship is required to provided by or under this Act and also 
the space and etjuiptnent used for the storage and handling of food and water 
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and the galley and other equipment used for the preparation and service of 
meals. 

1*7T# Inspection by master of provisions, water and accommodation at sea. 

The master of an Indian slup which is at sea shall, at least once in every ten 
days, cause an inspection to be made of the provisions and water provided for 
the use of the seamen and apprentices and the crew accommodation, for the 
purpose of ascertaining whether the same are being maintained in accordance 
witn the requirements of tins Act, and the person making the inspection shall 
enter a statement of the result of the inspection in a book specially kept for the 
purpose. 

Special provisions for the proUciion of seamen in respect o f liiigation. 

178 * Meaning of serving seaman. 

A seaman shall, for the purposes of these provisions, be deemed to a 
serving seaman during any period commencing on the date of the agreement 
with tne crew and ending thirty days after the date on which the seaman is 
finally discharged from sucli agreement. 

179 . Particulars to be furnished in plaints, etc. 

(1) li any person presenting any plaint, application or appeal to any Court 
has reason to believe that any adverse party is a serving seaman, he shall make 
a statement accordingly in the plaint, application or appeal. 

If any collector has reason to believe tluit any seaman who ordinarily 
resides or has proj)erty in his district and who is a party to any proceeding 
pending before any Court is unable to appear therein or is a serving seaman, the 
collector may certify the facts to the Court. 

180 . Notice to be given in case of unrepresented seaman. 

(1) U GL collector has certified under sub-s. (2) of section 179, or if a Court 
has reason to believe that a seaman who is a party to any proceeding before 
the Court, is unable to appear therein or is a serving seaman, the Court shall 
suspend the proceeding and shall give notice thereof to the shipping master : 

Provided that the Court may refrain from suspending the proceeding and 
giving the notice — 

faj if the proceeding is one instituted or made by the seaman, alone or 
conjointly with others, with the object of enforcing a right of pre- 
emption, or 

(b) if the interests of the seaman in the proceeding are, in the opinion of the 
Court, either identical with those of any other partv thereto and 
adequately represented by such other party, or merely of a formal 
nature. 

(2) If it appears to the Court before which any proceeding is pending that a 
seaman though not a party to the proceeding is materially concerned in the 
outcome of the proceeding and that his interests are likely to be prejudiced by 
his inability to attend, the Court may suspend the proceeding and shall give 
notice thereof to the shipping master. 

(3) iron recemt of a notice under sub-s. ( l) or sub-s. ( 2), the shipping master 
certifies to the Court, that the seaman is a serving seaman, the Court shall 
thereupon postpone the proceeding in respect of the seaman for such period as 
it thinks fit : 

Provided that if by reason of the continued absence of the seaman the 
question of any further postponement of the proceeding in respect of the 
seaman arises, the Court shall in deciding the question have regard to the 
purposes of the provisions of this Act conferring special protection on seaman 
in respect of litigation. 
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( 4 ) If the shipping master either certifies that the seaman is not for the time 
being a serving seaman or fails within two months from the date of the rt»ceipt 
of the notice under sub-s. (I) or siib.s* (iO* as the case may l>e, to certify that 
the seaman is a serving seaman, the Court may, if it thinks fit, continue the 
proceeding. 

18 U Power to set aside decrees and orders passed against serving seaman. 

Where in any procec^ding before a Court, a d<'cree or order has l>een 
passed against any seaman while he was a serving vSeain;in. the seaman, or if he 
dies while he is serving seaman, his legal renrestmtative, may apply to the said 
Court to have the decree or order set aside, and if the C'ourt after giving an 
onportunity to the opposite party of lH:‘ing heard, is satisfitxl that the interests 
of justice reifuire that the decree or order should Iw S(‘t asich' as against the 
seaman, the Court slutll sul>ject to such conditions, it any, as it thinks fit to 
im[X)se, make an order accordingly, and may, if it appt'ars that any opj,K>site 
party in the proceeding has failed to comply with the provisions of suh-s. (Jj 
of section 179, award, subject to such conditions as it thinks fit to impose, 
damages against such opposite party. 

( The period of limitcdion for an application nn(l<T sub s. fj) shall 1k' sixty 
days from the date on vvhicli the seaman first ceases to bci a serving seaman 
after the passing of the decree or order, or where the summons or notice was 
not duly served on the seaman in the jircn eeding in which the decree or order 
was passed, from tlie date on which the apjilieant had knowltnlge of the dtXTee 
or order whithevar is later, and tlie provisions of section o of the Indian 
Limitation Act, 190S, shall apply to such applications. 

f ‘ij \\ 1 kt(' t)ie (Ierre(' or order in respect of winch an apt)Hcation under 
.snb-sectif>n f JJ is made is of such a nature that it cannot Ix^ st t aside as against 
the seaman only, it may be set .isicle 4is against all or an> of t!u j>arti:.s against 
whom it was made*. 

( i) W!ier(' a (ionrt sets asi(l(‘ a decree or order nndcvr tlris section, it shall 
appoint a day for procaa chng witli the suit, appeal or application, as the case 
may be, in respect ol wliich tlie decree or order was passed. 

182 . Modification of law of limitation where seaman is a party. 

In compuling the pericxl of limitation provided in the foregoing provisions or 
in the Incliiin Limitation Act, 190S. or in any otluT law lor the time being in 
force, for any suit, appeal or application to a Lourt to wfiich a seaman is u 
party, the neriod or periods during wliich tlie seaman has fwn a servinc 
seaman, and if the seaman has difxl while he was a serving seaman, the j>erio<l 
from the date of Ins death to tlie date on which his next-of-kin was first 
informed, by the ship[)ing master or otherwise, of Ins death, sliall l>e exc liidcxl : 

Provided that this section shall not apply in th(‘ case of any suit, appeal or 
application inslittited or made with the object of enforcing a right of pre- 
emption except in such areas and in sucfi circumstances as tlie Cjcntra i 
Government may, by notification in the Official Ga/.elte, specify in this Ixdialf. 

183. Reference in matters of doubt to shipping masters. 

If any Court is in doulit wlicther, for the purposes of section 180 or sec- 
tion 181, a seaman is or was at any particular time or during any [lartieular 
period a serving seaman, it may refer the question to the shinping m*»ster, and 
the certificate of the shipping master shall rx conclusive evidence on the (jiies- 
lion. 

Provisions for the protection of seamen in respect of other mailers 
184r« Facilitica for making complaints^ 

If a seaman or apprentice states to the master that he desires to make a com- 
plaint to a Magistrate or other proper officer against the master or any of the 
crew, the master shall, — 

(a) if the ship is then at a place where there is a Mxigistrate or other proper 
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officer, as soon after such statement as the service of the ship will per- 
mit, and 

(b) if the ship is not then at such place, as soon after her first arrival at such 
place as the service of the ship will permit, allow the complainant to go 
ashore or send him ashore under proper protection so that he may be 
enabled to make the complaint. 

185 « Assignment or sale of salvage invalid. 

Subject to the provisions of this Act, an assignment of salvage payable to a 
seaman or apprentice made prior to the accruing thereof sViall not bind the 
person making the same, and a power-of-attorney or authority for the receipt 
of any such salvage shall not be irrevocable. 

188 . No debt recoverable till end of voyage. 

A debt incurred l)y any seaman after he has engaged to serve shall not be 
recoverable until the service agreed for is concluded. 

187 . Seamen's property not to be detained. 

( 1) Any person wlio receives or takes into his possession or under liis control 
any money or other property of a seaman or apprentice shall return the same 
or nay the valne ttiereof when recpiircd by the seaman or apprentice subject to 
deduction of such amounts as may l)e justly due to him from the seaman or 
apprentice in respect of board or lodging or otherwise. 

(‘2) Whore a Magistrate imposes a fine for a contravention of this section, he 
may direct the amount of such money or the value of the property sul)ject to 
such deduction as aforesaid, if any, or the property itself to be forthwith paid 
or delivered to the seaman or apprentice. 

188 . Prohibition against solicitation by lodging house keepers. 

No person shall, while a ship is at any port or place in India — 

(a) solicit a seaman or apprentice to become a lodger at the house of any 

person letting lodgings for hire; or 

(b) take out of the ship any property of the seaman or apprentice except 

under the direction of tlie seaman or apprentice and with the permission 
of the master. 

189 . Ship not to be boarded without permission before seamen leave. 
Where a ship has arrived at a port or place iu India at the end of a voyage 

and any person, not being in the service of tlie Government or not being duly 
authorised by law for the purpose, goes on board the ship without the permis- 
sion of the master before the seamen lawfully leave the ship at tlie end of their 
engagement or are discharged (whichever happens last), the master of the ship 
may take such person into custody and deliver him up forthwith to a police 
officer to be taken before a Magistrate to be dealt with according to the provi- 
sions of this Act. 

Provisions as to discipline 

190 . Misconduct endangering life or ship. 

No master, seaman or apprentice belonging to an Indian ship, wherever it 
may be, .or to any other ship, while in India, sliall knowingly _ 

(a) do anything tending to the immediate loss or destruction of, or serious 

damage to, the ship, or tending immediately to endanger the life of, or 
to cause injury to any person belonging to or on board the ship; or 

(b) refuse or omit to do any lawful act proper and requisite to be done by 

him for preserving the ship from immediate loss, destruction or serious 
damage, or for preserving any person belonging to or on board the ship 
from danger to life or from injury. 
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191* Desertion and abaence without leave* 

(l) No seaman lawfully engaged and no apprentice — 

(a) shall desert his ship; or 

(b) sh*A\ neglect or refuse, without reasonable cause, to join the ship or to 

proceed to sea in his ship or Im? absent without leave at any time within 
tweiity-four fiours of the ship's sailing from a port eitlier at the corn* 
menceinent or during the progress of a voyage, or 1 k‘ abstmt at any time 
without leave and without suHicient reason from his ship or frotn his 
duty. 

( 9) P'or the purposes of sulr-section (1), the fact that the ship on wducU the 
seaman or ap{)rentice is engaginl or to which he belongs is unseaworthy shall 
lx? deemed to lx? a reasonable cause : 

Provideil that the st'aman or apprentier' has, before failing or refusing to join 
his ship or to [iroce(‘d to sea in his ship or ludore abst'utijig himself or Iwong 
absent from the shi|\ as tht‘ ease may be, complainetl to tin* fJMSter or a slu|>p* 
ing master, snrvev or. seamen’s wc‘lfare olliciT, port lundth officer, Indian con- 
sular officer or aru' other officer ;it anv port <lulv aiithorised in this behalf l)y 
tlie C\*ritral Ciovrrniricnt, that the ship is unseaworlhv. 

192* Power to suspend deserter’s certificate of discharge. 

If It is sliown to the salisfac iion of a propt/r oflic-er ih.at a sc* aman has deserttxl 
his shi|) or has absentc-d himse lf without h*a\e and without suliicit^nt reason 
from his s!?i[i or from his duty, the proper offua-r shall fortliwith make a rejiort 
to that ('fleet to the Dirc'ctor (h‘iH*ral who may thfocupon direct ifiat the 
seaman's c'erti fic atc.' of disefiarge or (*<niti?iu(>us c or tific at<‘ of discliarge .shall IxJ 
witfdit'ld for suc h ]>eriod as may Ih‘ spcxilu^d in the direction. 

193* Conveyance of deserter or imprisoned seaman on board ship. 

(1) If a seafii.ni or apprentic'c' ch'serts his sliip or is absc'iit witliout leave and 
without suflu'ient rc'ason from his ship or from his duty, tlie masli r. any tnal<\ 
the owner or agent of the owner of shij) may, witliont jirejudiee to ;my othc^r 
action that may bc^ taken against the seaman or apprentiei* und<‘r tliis Act, 
convey him on board his .shij) and may for that [)urpost‘ e.nise to be used such 
force as may be reasonable in tlie eircumstaiic cs of the caise. 

{2} If. either at llu* eomincnecrnent or during the* jirogra-ss of any vovage, a 
seaman or apprentice engagcxl in an Indian sliij) (aimmits outside India, the 
offence of descTtioti or al)sene(* witliout U?ave or any offenett against discinline* 
the master, any mate, the owner or agent of the owner may, if and .so far us 
the laws in force in the p!ac<.* will |K*rmit, arrest him vviliiout first jirocuring a 
warrant. 

{S) No person stiall convey on board or arre*st a .seaman or apprentice on 
improper or insufficient grounds. 

(4) Where a seaman or apprentice is brought Jxdore a Court on the ground 
of desertion or of alisence without leave or of any offence against discipline, 
and the master or the owner, or his agent, so recjuire.s. tlic Court, may, in lieu 
of committing and sentencing him for the offence, cause liim to lx* conveyed 
on board his ship tor the purjiosc of procetxling on the voyage, or delive r lu'm 
to the master or any mate of the slop or the owner of his agent, to lx* f>y them 
so conveyed, and may in such case order any costs and expenses pro[xrrly 
incurrcil by or on behalf of the master or owner by reason of the eonv(*y.^oce 

Section 191 — Note 1 and fin^iDy lo be at Out* 

[1] Certain seamen enteriiij; into agrt*emeiU break oi ho^tiUlies durins; 12 montin* Uetufil 
to sail on British ship for period of twelve by to proc^x^i to sea held not without 

months on voyage from Calcutta to any otberr cause and they could not be eonyictyx! »mdw 
ports or places withfu limits of 60 degree* old S. KK) cl. (ii). 1940 Rang I R 

North and SO degrees South l>atitw<le trading 27] : 1940 Hang L K 458 : 42 Crl L 
to ai^ fro as nature of service miglit require /our 194. ^ ^ 
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to be paid by the offender and, if necessary, to be deducted from any wages 
which he has then earned or by virtue of his then existing engagements may 
afterwards be earned. 

104 . General offences against discipline. 

A seaman lawfully engaged or an apprentice shall be guilty of an offence 
against discipline if he commits any of the following acts, namely : — 

(aj if he quits the ship without leave after her arrival at her port of delivery 
and before she is placed in security ; 

(bj if he is guilty of wilful disobedience to any lawful command or neglect 
of duty ; 

(cj if he is guilty of continued wilful disobedience to lawful commands or 
continued wilful neglect of duty ; 

(dj if he assaults the master or any other officer of the ship ; 

fej if he combines with any of the crew' to disobey lawful commands or to 
neglect duty or to impede the navigation of the ship or retard the 
progress of the voyage ; 

{/J if he wilfully damages his ship or commits criminal misappropriation or 
breach of trust in respect of, or wilfully damages any of, her stores or 
cargo. 

195. Smuggling of goods by seamen or apprentices. 

(ij If a seaman lawfully engaged or an apprentice is convicted of an oilenco 
of smuggling any goods wherel)y loss or damage is occasioned to the master or 
owner of the snip, he shall be liable to pay to tliat master or owner a sum 
sufficient to re-imburse llie loss or damage and the whole or a part of his wages 
may be retained in satisfaction on account of that liability without prejudice to 
any other remedy. 

If a seaman lawfully engaged is convicted of an offence of smuggling 
opium, hemp or any other narcotic drug or narcotic, the Director-General may 
direct that the seaman's certificate of discharge or continuous certificate of 
discharge shall be cancelled or shall be suspended for such period as may be 
specified in the direction. 

196 . Entry of offences in official logs. 

If any offence within the meaning of this Act of desertion or absence without 
leave or against discipline is committed, or if any act of misconduct is com- 
mitted for wffiich the offender's agreement imposes a fine and it is intended to 
enforce the fine, — 

(aJ an entry of the offence or act shall be made in the official log book and 
signed by the master, the mate and one of the crew ; and 

(bJ the offender, if still in the ship, shall, before the next subsequent arrival 
of the ship at any port, or, if she is at the time in port, before her 
departure therefrom, be furnished with a copy of the entry and have 
the same read over distinctly and audibly to Kim and may thereupon 
make such reply thereto as he thinks fit ; and 

(c) a statement of a copy of the entry having been so furnished and the entry 
hliving been so reau over and the reply, if any, made by the offender 
shall likewise be entered and signed in manner aforesaid ; and 

Section 194 — Note 1 Act (which corresponds with S. 194 of the pre- 

[1] Essence of old S, 103 (iv) is assault — sent ActX does not, by virtue of S. 5 (2) (c), 

Conviction under Calcutta Police Act, S. 68 — apply to a ship which is neither a British ship 
Trial under Merchant Shipping Act, S, 103 (iv) nor registered in British India. 1949 Cal 319 
on same facts is barred. 1927 Cal 224 (225) (319) [A I R V 36 C 103] : I L R (1949) 2 Cal 

[AIR V 14] : 28 Cri L Jour 233 (DB). 283 : 50 Cri L Jour 507 (DB). 

[2] Section 103 of the Merchant Shipping 
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(d) in any sulw:equent legal proceedings the entries by this section required 
shall, if practicable, be produced or proveil, and, in default of such 
production or proof, the Court hearing the case may in its discretion, 
refuse to receive evidence of the otieiiee or act of misconduct. 

107« Report of desertions and absences without leave. 

Whenever any seaman engaged outside India on an Indiati ship deserts or 
otherwise absents lumsc^lt in India without leave, the master of the ship shall, 
within forty-eight hours of discovering such di sertion or ulvscnce, report the 
same to the shipping master or to such other oflicer as the (amtral Govemmtmt 
sj>eeifies in this l)ehalf, unless in the meantime, the deserter or absentee 
returns, 

198. Entries and certificates of desertion abroad. 

(1) In every case of desertion from an Iiulian ship whilst such ship is at any 
place out of India, the master shall produce flu' entry of desertion in the 
official log book to the Indian consular officer at the place, and that oflicer shall 
thereupon, make and certify a copy of the entry. 

Tlie master shall fi^rthwith transmit sur h copy to the shipping master at 
the port at wliicli tlu* seaman or apprentice was stopped, and the shipping 
master shall, if retjuired, cause trio Sdinc to Ix' produced in any legal 
proexx’ding. 

( 0 Such cop>-, if purporting to be so niad(‘ and caTtified as aforesaid, shall, 
in any legal proceeding relating to such d( sertion, be admissible in evidence. 

199. Facilities for proving desertion in proceedintrs for forfeiture of wages. 

( l) \\ lienes er a rjuestion arises w lumber the w ages of any seaman or appren- 
tice arc forfeited for desertion from a ship, it sliafi lx? suHicient for the |K'rson 
insisting on the forfeiture to sliow- that tin* sc'aman or ajmrenticc was duly 
cngaizfd in or lielonged to tin? ship, and either that he left tfie ship Ix-dore the 
comjdetion of the vo\ age or engagement or, if the voyage w as to lerminato in 
India and the ship has not returned, that he is absent from her and that an 
entry of his desertion has been duly made in tin* official log lx)ok. 

(^) Tlu' desertion shall thereu|><)n. so far as relates to any forfeiture of wages 
under this Part, be deemed to be proved, unless the seaman or apprentice can 
produce a projier certificate of discharge or c*an otherw ise show to the satisfac- 
tion of the court that he liad sufficient reasons for leaving liis ship. 

200. Application of forfeitures. 

(1) W here any wages or other t)ro]>erty are under this Act forfeitcxl for 
desertion from a ship, they sliall be apj>lied towards reimbursing the expenses 
causcxl l»y tlie desertion to the master or the owner of the ship, and ,subjec t to 
that reimbursement, shall be paiil to the Central Government. 

(2) For the purposes of such reimbursement tlie master or the owner or his 
agent may, if the wages are eaniecl subsenuent to the descTtion. recover them 
in the same manner as the deserter could have recov(*rcd them if not forfeited; 
and the court in any legal procxxxhng relating to such wages may order them 
to be paid accordingly. 

201* Decision of questions of forfeiture and deduction in suits for wages. 

Any question concerning the forfeiture of or deductions from the wages of a 
seaman or apprentice may be determined in any proc*eeding lawfully instituted 
with respect to those wages, notwithstanding that the offence in respect of 
which the cjuestion arises, though by this Act made punishable by imprison- 
ment as well as forfeiture, has not been made the subject of any criminal 
proceeding. 
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202« Payment of fines imposed under agreement to shipping master* 

(I f Every fine imposed on a seaman for any act of misconduct under his 

agreement shall be deducted and paid over as follows, namely: — 

fa^ if the offender is discharged at any port or place in India and the offence 
and such entries in respect thereof as aforesaid are proved to the satis- 
faction of the shipping master before whom the offender is discharged, 
the master or owner shall deduct such fine from the wages of the offender 
and pay the same over to such shipping master; and 

if the seaman is discharged at any part or place outside India and the 
offence and sucli entries as aforesaid are proved to the satisfaction of the 
Indian consular officer, by whose sanction he is so discharged, the fine 
shall thereupon be deducted as aforesaid, and an entry of sucli deduction 
shall then be made in the official log book, if any, and signed by such 
officer and on the return of the ship to India, the master or owner shall 
pay over such fine to the shipping master l>efore whom the crew is 
discharged, 

(8) An act of misconduct for whicli any such fine has been inflicted and paid 
shall not be otherwise punishable under the provisions of this Act. 

(:j) The proceeds of all fines received by a shipping master under this sec- 
tion shall be utilised for the welfare of seamen in such manner as the Central 
Government may direct. 

203. Seaman or apprentice not to be enticed to desert. 

No person shall by any means whatever jiersuade or attempt to persuade a 
seaman or apprentice to neglect or refuse to join or proceed to sea in or desert 
from his ship, or otherwise to absent liiinself irorn his duty. 

204. Deserters not to be harboured. 

No person shall liarliour or secrete a seaman or apprentice wdio has wilfully 
neglected or refused to join or has deserted from his ship, knowing or having 
reason to believe the seaman or apprentice to have so done. 

203. Stowaways and seamen carried under compulsion. 

(O No person shall secrete himself and go to sea in a ship without the 
consent of either the owner, agent or master or of a mate, or of the person in 
charge of the ship or of any other person entitled to give that consent. 

(8) Every" seafaring person whom the master of a ship is under the authority 
of this Act or any other law compelled to take on board and convey and 
every person who goes to sea in a ship without such consent as aforesaid, shall 
so long as he remains in the ship, be subject to the same laws and regulations 
for preserving discipline aiid to the same fines aiul punishments for offences 
constituting or tending to a breach of discipline as if he were a member of, and 
has signed the agreement with, the crew. 

(Ji) The master of any Indian ship arriving at any port or place in or outside 
India and the master of any ship other than an Indian ship arriving at any 
port or place in India shall, if any person has gone to sea on that ship without 
the consent referred to in sub-section (l), report the fact in writing to the 
proper officer as soon as may be after the arrival of the ship. 

206* Pfocedure where seaman not shipped in India is imprisoned on 
complaint of master or owner. 

If any seaman engaged outside India is imprisoned on complaint made by or 
on behalf of the master or owner of the ship or for any offence for which he 
has been sentenced to imprisonment for a term not exceeding one month, 
then — 

(a) while such imprisonment lasts no person shall without the previous 
sanction in writing of the Central Government or of such officer as it 
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may specify in this tehalf, encage in India any person to serve as a 
substitute for such seaman on board the ship ; ana 
(b) the Central Government or such oflicer as it may sixtcify in this Ix^half 
may tender such seaman to the master or owner of tne ship in vvhicli he 
is en^ageii to serve, and if such master or owner, without as>igning 
reasons satisfactory to the Central Ciovernment or to such othcer m 
aforesaid, refuses to receive him on board may rtniuirc such master 
or ow ner to dejx)sit in the local shipping «>flice — 

(i) the wages due to such seaman and his money and other proj^erty; 
and 

(ti) such sum as rna> . in the opinion of the Central Government or 
such oiiicer as aforesaid. In? sufficient to de{ra>' the cost of the 
passage of such seaman to tlie port at which he was ship[>ed 
according to the scale of costs tisual in the ease of distresstsd 
seamen. 

207* Power to send on board seaman not shipped in India who is under- 
going imprisonment. 

If any seaman engaged outside India is imprisoned for any offence for which 
he (las been sentenced to inqirisonment for a t(‘rm not exceeding tfircc tnontli.s. 
and if during such imju isonment and licfoia* Ins engagenucut is at an end his 
services are reijuircd on laiard Ins ship, any magistrate may, at the re(|uest of 
the master or owner or liis agent, c ause tin* seaman to lie eon\a‘y(*d on board 
tlie sliij) for the j>iirpose of [iroeeeding on the vovage or to be delivered to the 
mastm or any mate oi tlie si)ip or to the owikt or liis agent to l>e by thcan so 
conveyed, notwithstanding that the period for ‘vincli he Nvas stmlenced to 
imprisonment has not terminated. 

208. On change of master, documents to be handed over to successor. 

(!) If dnrimg th(‘ progress of a xoyagt' the master of any Indian ship is 
rcanoved or superseded or lor any other reason quits the ship and is svu eeeded 
in t!ie command by suirw* otlier [)<*rson. he shall tlcliver to his siu’cessor the 
various documents rt‘lating to the iiavigalion of the slop and the crew thereof 
which are in his custody. 

fgj vSiich successor shall immediately on assuming the command of the .ship 
enter in tlie official log liook a list of the doeuments .so delivered to him. 

209. Transmission of documents on transfer of seaman from one ship to 
another. 

VVliere a seaman is transferrfHl under his agre(unent from one shij) to 
anotlier, tlie master of tlie sliip from which tlie seaman is transferred shall as 
soon as practicable, transmit to the master of the other ship all documents in 
his possession relating to the seaman. 

210. Leaving behind in India of seaman or apprentice engaged abroad* 

(1) The master of a ship shall not discharge at any place in India a seaman 
or apprentice engaged outside India unless he previously obtains the sanction 
in writing of such officer as tlie Central Government appoints in this hcfuilf; 
but .such sanction shall not be refused when the seaman or apprentice i.s 
discharged on the termination of liis service. 

{:^J Subject to the provisions contained in sul)*section f /j, the sanction u ler 
that sub-. section shall be given or wulhheld at the discretion of the offjcer so 
appointed, but wdienever it is withheld, the reasons for so withholding it shall 
be recorded by him. 

21 1« Deserters from foreign ships. 

{/J Where it apjKjars to the Central Covemmciit that due facilities arc or 
will be given by the Government of any country outside India for recovering 
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and apprehending seamen who desert from Indian ships in that country, the 
Central Government may, by notification in the Official Gazette, stating that 
such facilities are or will be given, declare that this section shall apply to sea- 
men belonging to ships of suA country, subject to such limitations or condi- 
tions as may be specified in the notification. 

(2) Where this section applies to seamen belonging to ships of any country 
and a seaman deserts from any such ship, when within India, any court that 
would have had cognizance of the matter if the seaman or apprentice had 
deserted from an Indian ship shall, on the application of a consular officer of 
that country, aid in apprehending the deserter and for tliat purpose may, on 
information given on oath, issue a warrant for his apprehension and on proof 
of the desertion order him to be conveyed on board his ship or delivered to the 
master or mate of his ship or to the owner of the ship or his agent to be so con- 
veyed and any such warrant or order may be executed accordingly. 

Off icial logs 

212 . Official logs to be kept and to be dated. 

(1) An official log shall be kept in the prescribed form in every Indian ship 
except a home- trade ship of less than two hundred tons gross. 

(2) The official log may, at the discretion of the master or owner, be kept 
distinct from or united with the ordinary ship's log so that in all cases the 
spaces in the official log book be duly filled up. 

213 * Entries in official log books how and when to be made. 

(1) An entry required by this Act in the official log book sl^iall be made as 
soon as possible after the occurrence to which it relates, and, if not made on 
the same day as that occurrence, shall be made and dated so as to show the 
date of the occurrence and of the entry respecting it and if made in respect of 
an occurrence happening before the arrival of the ship at her final port of dis- 
charge, shall not be made more than twenty-four hours after that arrival. 

(2) Save as otherwise provided in this Act, every entry in the official log 

book shall be signed by tlie master and by the mate or some other member of 
the crew and also 

(a) if it is an entry of injury or death, shall be signed by the medical officer 
on board, if any; and 

(b) if it is an entrv of w’ages due to or the property of a seaman or apprentice 
who dies, shall be signed by tlie mate and by some member of tne crew 
besides the master. 

(3) Every entry made in an official log book in the manner provided by this 
Act shall be admissible in evidence. 

214 . Entries required to be made in official log books. 

(1) The master of a ship for which an official log is required shall enter or 
cause to be entered in the official log book the following matters namely: — 

(a) every conviction by a legal tribunal of a member of his crew and the 
punishment inflicted; 

(b) every ofl^ence committed by a member of his crew for which it is intend- 
ed to prosecute or to enforce a forfeiture or exact a fine, together with 
such statement concerning the reading over of that entry and concerning 
the reply (if any) made to the charge as is by this Act required; 

(c) every offence for which punishment is inflicted on board and the punish- 
ment inflicted; 

(d) report on the quality of work of each member of his crew, or a state- 
ment that the master declines to give an opinion thereon with a state- 
ment of his reasons for so declining; 
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(e) everv case of illness, hurt or injury hap^ning to a memljer of the crew 

with the nature thereof and the mediciU treatment adopteil (if any); 

(f) every case of deatli hapiXMiing on lK)ard and the cause thereof, together 

witli such particulars as may l>e prescrilxxl; 

(g) every birth hapixMiing on board, with the sex of the infant, the names of 

parents and such other particulars as may be prescrilxxi; 

(h) everv marriage taking place on Injarcl witli the names and ages of the 
parties; 

(i) the name of every seaman or apprentice who ceases to lx* a memlier of 

the crew otherwise than l>y death, with the place, time, manner and 
cause thereof; 

(j) the wages due to any seaman or apprentice wlio dies during the vaiyage 

and the gross amount of all deductions to Ix' made tluTcfrom; 

(k) the money or other proixrty taken over of any seaman or apprentic'c who 
dies during the: voyage; 

(l) any other matter which is to be or mav be preseril>ed for entry in the 

oHicial log. 

(2) The master of e\ er\ such ship, upon its arrival at any port in India or at 
such other time and j)lace as the Ontral Ciovernment may with resixx't to any 
ship or class of ships direct, shall deliver or transmit, in such form as the 
Director-General ina\ specify, a return of the facts recorded liy him in resixx^t 
of tlie birth of a chile], or the deatli of a person on Lxxird the ship to the Direc- 
tor-General. 

(S) (a) Tlie Director-General sliall send a certified copy of suchofthe returns 
received by him under sul)-soetion (2) as relate to citi/ens of India, to such 
officer as may l>o specified in this IxdiaJf l>y the (>entral (kivernineni; iuul such 
officer shall cause the same to be preserveil in such manner as may lx; sjxxified 
in this l)chalf by the Central Government. 

(b) Every such copy shall be deemed to be a certified copy of the entry with 
respect to the person concerned, registered under any law in force for the time 
being relating to the registration of oirtlis and deaths. 

215* Offences in respect of official logs, 

(1) An official log Ixjok shall 1x3 kept in the manner rtxjuirtxl by this Act, and 
an entry directe^d l)y this Act to l>e made therein shall lx* made at the time and 
in the manner directed by this Act. 

(2) No person shall make or procure to be made or assist in making any 
entry in any official log lx)ok in respect of any ocourreriee haj){Xining previously 
to the arrival of the ship at her final port of discharge more than twenty-four 
hour.s after such arrival. 

216« Delivery of official logs to shipping masters. 

The master of every ship for which an official log lxx>k is required to 1x3 kept 
under this Act sfiall, wilfnn forty-eight hours after the .ship^s arrival at her 
final port of destination in India or upon the discharge of the crew, whichever 
first hapixns, deliver the official log Ixwk of the voyage to tlie shipping master 
before wmoin the crew is discharged. 

2 IT# Official logs to be sent to shipping master in case of transfer of ship 
or loss. 

(2) If for any reason the official log ceases to f>e rcouired in respect of an 
Indian ship, the master or owner of the ship shall, if the ship is then In India 
within one month, and if she is elsewhere within six months, after the cessa- 
tion, deliver or transmit to the shipping master at the port to which the ship 
belonged the official log book duly competed up to the lime of cessation. 
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(a?) If a ship is lost or abandoned, the master or owner thereof shall, if 
practicable and as soon as possible, deliver or transmit to the shipping master 
at her port of registry the official log book, duly completed up to the time of 
the loss or abandonment. 

National Welfare Board for Seafarers 
21S. Functions of National Welfare Board for Seafarers. 

(1) The Central Government may, by notification in the Official Gazette* 
constitute an advisory board to be called the National Welfare Board for 
Seafarers (hereinafter referred to as the Board) for the purpose of advising the 
Centra] Government on the measures to be taken for promoting the welfare 
of seamen (whether ashore or on board ship) generally and in particular the 
following 

(a) the establishment of hostels or boarding and lodging houses for seamen; 

(bj the establishment of clubs, canteens, libraries and other like amenities for 
the benefit of seamen; 

(c) the establishment of hospitals for seamen or the provision of medical treat- 

ment for seamen; 

(d) the provision of educational and other facilities for seamen. 

(2) The Central Government may make rules providing for — 

(a) the composition of the Board and the term of office of members tliereof; 

(b) the procedure to be followed in the conduct of business by the Board; 

(c) the travelling and other allowances payable to members of the Board; 

(d) the levy of fees payable by owners of ships at such rates as may be pre- 

scribed (which may be at different rates for different classes of ships) for 
the puriiose of providing amenities to seamen and for taking other 
measures for the welfare of seamen; 

(e) the procedure by which any such fees may be collected or recovered and 

the manner in which the proceeds of such fees, after deduction of the 
cost of collection, shall be utilised for the purpose specified in clause (d). 


PART VIII 
PASSENGER SHIPS 
Survey of passenger ships 

219* Application of Part. 

This Part applies only to sea-going passenger ships fitted with mechanical 
means of propulsion, but the provisions of inis Part relating to unberthed 
passenger ships shall not apply — 

(a) to any such ship not carrying more than thirty unberthed passengers; or 

(b) to any such shiji not intended to carry unberthed passengers to or from 
any port or place in India. 

220 . No ship to carry passengers without a certificate of survey. 

(jJ Ng ship shall carry more than twelve pas.sengers between ports or places 
in India or to or from any port or place in India from or to any port or place 
outside India, unless she has a certificate of survey under this Part in force and 
applicable to the voyage on which she is about to proceed or the service on 
wdiich she is about to be employed : 

Provided that nothing in this section shall apply to any ship which has been 
granted a certificate under section 235, unless it appears from the certificate 
tkat it is inapplicable to the voyage on which the ship is about to proceed or 
the service on which she is about to be employed, or unless there is reason ta 
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believe that the ship has. since the ^rant of the certificate, sustaincil injury or 
dainage or l>een found unseaworthy or otherwise inellicient. 

(:^) No customs collector shall grarit a port clearance, nor shall any pilot Ih) 
assigiuxl, to any ship for winch a certificate of survey is re<|uirtxl by tins I'art 
until after the prtHluction by tlie owner, agent or master thercot of a cet tihcatc 
under tins Tart in force and ap[dicable to the voyage on whicli she is alK>ut to 
proceed or the service on whicli she is about to be emj)U>\ ed. 

(H) If any ship for wliicli a certificate of survey is rev|uiTt^l by tins Part^ 
leaves or attempts to leave any port ol survey without a certdicate, any customs 
collector or any pilot on lyoaid the ship may detain her until siie olitains a 
certificate. 

221. Power of surveyor. 

(I) The owner or agent of every passenger ship for which a certificate of 
survey is re<juired uikIct this i\irt shall cause it to be siir\'e\ cd in the prescribed 
manner. 

(2) For the purposes of a survey under this Part, a snrvevor may. at any 
reasonable time, go on bo.ird a shijy. and may iiisjua t the slop and any [)ait 
thereof, and the machinery, (^[nipment or articles on board tluac'ol : 

Pr(*s ided that he dors not unneee'jsarily hinder the loading or unloading of 
the shij), or unnecessarily di tain or ilelav hrr from proceesling (in any voyage. 

(:i) The owner, agent, master and every officer of the ship sliall allord to the 
surveyor all rtaisonable lacilities fora survey, and all sncii iulormation rc*spect. 
ing the ship and Iht machinery and (ajuipment, or any part thereof. lespec* 
tivel) , .IS the surveyor reasonably re(|uiies. 

222. Fees in respect of survey. 

Before a sur\t y unch r this Part is eoirmuMKa'd. tlie owner, ag(‘nt or mastCT of 
the* ship to be surve \cd sliall pay to suc h ofheer as tla‘ (Central (ioveanment 
may aiipoint in this behalf - 

(a) a fee calculated on the tonnage' of i]\c sliip according to the pre.scrilKxl 
rates; 

(I ) when the survey is to \k) made in any port of snrvc y other than Boriiliay, 
Calcutta or Madras, sucli additional fc*e, in res[iect of the expense (if 
any) of the journey of the surveyor to the j)ort as tlie Central Covern- 
inent may by order direc t. 

223. Declaration of survey. 

VVfieri a survey iirKler this Part is completed, die .surveyor making it shall 
fortius itli, if satisfuxl that he c:an with pro[)riety do so. deliver to the owner, 
agent or master of the sliip surveyed a declaration of .survey in the prescrilied 
form containing the following particulars, namely: 

(a) that tlie hull and machinerv of the ship are suflicicnt for the service 

intended and in good conaition; 

(b) that the ecjuipnient of the ship is in such condition and that the certi- 

ficates of the master, mates, engineers or engine-drivers and of tlie radio 
telegraphy opcfrators, are such, as are required by this Act or any other 
law for the* time fxring in force and applicable to the ship, 

(c) the lime lif less than one year) for which the hull, machinery and equip- 

ment of the ship will lie sufficteiii; 

(d) the voyages or cla.ss of voyages on which, as regards construction, machi- 

nery and equipment, the ship is in the surveyor's opinion tit to ply; 

(e) the numlxJT of passengers w hich the ship is, in the opinion of the surve* 

yor, fit to carry, distinguishing, if necessat) , tetween the respective 
numbers to be carried on the deck and in the cabins and in different 
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parts of the deck and cabins; the numl>er to l^e subject to such conditions 
and variations, according to the time of year, the nature of the voyage, 
the cargo carried or other circumstances as the case requires; and 

(f) other prescribed particulars. 

224 . Sending of declaration by owner, agent or master to Central Govern- 

ment. 

(1) The owner, agent or master to whom a declaration of survey is given shall, 
within fourteen days after the date of the receipt thereof, send the declaration 
to such officer as the Central Government may appoint in this behalf. 

(2) li the owner, agent or master fails to do so, he shall forfeit a sum not 
exceeding five rupees for every day during which the sending of the declara- 
tion is delayed and shall pay any sum so forfeited on the delivery of the certi- 
ficate of survey. 

225 . Grant of certificate of survey by Central Government. 

(1) Upon receipt of a declaration of survey, the Central Government shall, if 
satisfied that the provisions of this Part have been complied with, cause a 
certificate, in duplicate, to be prepared and delivered, through such officer at 
the port at which the ship was surveyed as the Central Government may 
appoint in this behalf, to the owner, agent or master of the ship surveyed, on 
his applying and paying the sums (if any) mentioned in section 224 as payable 
on the delivery of a certificate. 

(2) A Certificate granted under this section shall be in the prescribed form; 
shall contain a statement to the effect that the provisions of this Part with 
respect to the survey of the ship and the transmission of the declaration of 
survey in respect thereof have been complied with; and shall also set forth — 

(a) the particulars concering the ship which clauses (c), (d) and (e) of sec- 

tion 223 require the declaration of survey to contain; and 

(b) any other prescribed particulars. 

226 . Power of Central Government to order a second survey. 

(1) If a surveyor making a survey under this Part refuses to give a declara- 
ration of survey under section 223 with regard to any ship or gives a declara- 
tion with which the owner or agent or master of the ship surveyed is 
dissatisfied, the Central Government may, on the application of the owner, 
agent or master, and the payment by him of such fee, not exceeding twice the 
amount of the fee for the previous survey, as the Central Government may 
require, direct any other surveyor to survey the ship. 

(2) The surveyor so directed shall forthwith survey the ship, and may, after 
the survey, either refuse to give a declaration or give such declaration as under 
the circumstances seems to him proper, and his decision shall, save as other- 
wise provided in this Act, be final. 

227 . Duration of certificates of survey. 

(1) A certificate of survey granted under this Part shall not be in force — 

(a) after the expiration of one year from the date of issue; or 

("6^ after the expiration of the period, if less than one year, for which the 
hull, boilers, engines or any of the equipment have been stated in the 
certificate to be sufficient; or 

fc,) after notice has been given by the Central Government to the owner, 
agent or master of the ship to which the certificate relates that the 
Central Government has cancelled or suspended it. 

(2) If a passenger ship is absent from India at the time when her certificate 
expires, the provisions of this Part relating to certificate of survey shall not be 
deemed to be contravened unless she first h^ins to ply with passengers after 
her next return to India. 
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228« CanceUation or suspension of certificate of survey by Centrml Govern* 
mcnt. 

(1) Any certificate of survey granted umler this Part may he cancelled or 
rsiisi>ended by t)ie Central Government if it has reason to l>elieve — 

(a) that the declaration by the surveyor of the s\i(Kcienc v of the ludl. lx)ilers, 

engines or any of the t'fiuipment of the ship has txt'n fravululently or 
erroneously made; or 

(b) thskt the certificate has otherwise been issueii ujx>n false or erroneous 

information* 

Before any certificate of survey is cancelbnl or susihmuUhI under sub- 
section (1). the holder of the certificate shall given a reasonable opportunity 
of showing cause why the certificate shoidd not Ik? cuneelltd or suspended, as 
the case may be : 

Provided that this sidvsection shall not apply where the Central Covt?rnmerit 
is satisfied that for some reason to IV? rcxonletl in writing it is not reasonably 
practicable to give to the holder of tlie certilicate an opportunity of showing 
^anse. 

2S29. Alterations in ships subsequent to grant of certificate of survey, and 
additional surveys. 

( 1 ) The ow!icr, agent or mastcT of a sliip in respc'ct of whicli a certificate of 
survey granttni under this Part is in force, shall, as soon as possible after any 
alteration is made in the ship's hiill, ecjuiprnent or machinery wliich aHects the 
efficiency thereof or the si awortinness of the ship. givt‘ vs ritten notice to such 
person as the Central Government may direct containing full ]>arliculars of tlie 
alteration. 

If th(' Central Government has reason to iKdieve that since tin* making of 
tlu' last deelaralion of survey in res|x?cl of a s)nj> — 

(a) any such alteration as <iforcsakl has l)een made in the hull, equipnient or 

machinery of the ship; or 

(b) tlic hull, e(|uipment or mac hinery of the ship have sustained any injury 

or a^e otherwise insufficient ; 

the Central Government may re(juire the ship to be again surveyed to such 
extent as it may think fit, and. if such rta[uirement is not compIit?<l witli, may 
cancel any certificate of survey issued under tins l^ut in rcespect of the said 
sliip. 

230. Power to require delivery of expired or cancelled certificate of survey. 
Every certificate of survey granted under this Part whicli has cxpiretl. or has 

been caiKcllcd or suspendetl, shall lit; delivered to sucli jx-rson as the Central 
Covernment may direct. 

231. Certificate of survey to be affixed in conspicuous part of ship. 

The owner or master of every ship for wdiicli a certificati! of survey lias l)t*en 
granted umler this Part shall forthwith, on the receipt of the certificate 
cause one of the duplicates thereof to Ix) affixed, and kept affixe<J so lon« as the 
certificate remains in force and the ship is in use on some conspicuous part of 
the ship wfiere it may Ijc easily read by all j>ersons on Ixiard theriMif. 

232. Ship not to carry passengers in contravention of Act. 

(1) No ship on any voyage .shall carry or attcmrif to c arry passcaigers in 
contravention of section 220 or shall have on lK>aru or in any j^rt thereof a 
numlier of passengers which is greater than the numl>er ^ forth in the ^rtin- 
cate of survey as the number of passengers which the ship or the part thereof 
is fit to carry on that voyage. 

[Vol. 10.] 2 A.M. 14. 
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( 2 ) U the master or any other officer of any ship which carries or attempts 
to carry passengers in contravention of section 220 is a licensed pilot, he shall 
be liable to have his licence as a pilot cancelled or susjiended for such period 
as the Central Government may, oy order, specify. 

Keeping order in passenger ships. 

233 . Offences in connection with passenger ships. 

(1) If, in the case of a ship for which a certificate of survey has been granted 
under this Part, — 

(a) any person being drunk or disorderly has been on that account refused 

admission thereto by the owner or any person in his employ and, after 
having the amount of his fare (if he has paid it) returned or tendered to 
him, nevertheless persists in attempting to enter the ship ; 

(b) any person l:)eing drunk or disorderly on board the ship is requested l)y 

the owner or any person in his employ to leave the ship at any place in 
India at which he can conveniently do so, and after having the amount 
of his fare (if he has paid it) returned or tendered to him, does not 
comply with the request; 

(c) any person on board the sliip after warning by the master or other officei 

thereof, molests or continues to molest any passenger ; 

(d) any person having gone on board the sliip at any place and l)eing 

requested, on account of the ship being full, oy the owner or any person 
in nis employ to leave the ship, l)efore it has departed from that place, 
and having had the amount of his fare (if he has paid it) returned or 
tendered to him, does not comply with that request ; 

(e) any person travels or attempts to travel in the ship without first paying 

his fare and with intent to avoid payment thereof ; 

(f) any person on arriving in the ship at the place for wliich he has paid liis 

fare knowungly and wilfully refuses or neglects to quit the ship; 

(g) any person on board the ship fails when re(]iiested by the master or other 

onicer thereof either to nay his fare or to exhibit such ticket or other 
receipt, if any, showing tne payment of his fare as is usually given to 
persons travelling by and paying fare for the ship ; 

he shall be guilty of an offence under this sub-section. 

( 2 ) No person on board any such ship shall wilfully do or cause to be done 
anything in such a manner as to obstruct or injure any part of the machinery 
or tackle of the ship or to obstruct, impede or molest the crew or any of them 
in the navigation or management of the ship or otherwise in the execution of 
their duty on or about the ^lip. 

(8) The master or other officer of any such ship and all persons called by 
him to his assistance may, without warrant, detain any person who commits 
any offence under this section and whose name and address are unknown to the 
master or officer and convey the offender with all convenient despatch l^efore 
the nearest Magistrate to be dealt with according to law. 

234 * t^ower to exclude drunken passengers from passenger ships. 

The master of any passenger ship may refuse to receive on board thereof any 
person who by reason of drunkenness or otherwise is in such a state or mis- 
conducts himself in such a manner as to cause annoyance or injury to pas- 
sengers on board, and if any such person is on board, may put him on shore at 
any convenient place; and a person so refused admittance or put on shore shall 
not be entitled to the return of any fare he has paid. 
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238» Ships with certificates of survey or certificstes of partial survey 

granted outside India* 

(1) When a ship requires to l>e furnished with a certificate of surv ey under 
this Part and the Central Government is satisfied— 

(a) by the production of a certificate of survey that tlie ship has officially 
surveyed at a port in a cinintry outside India; 

(h) that the requirements of this Act are provetl by that survey to have l>een 
substantially coinplitxl with; and 

(c) that certificates of survey grautetl uiuler this Part are accenttxl in such 
country in lieu of the corresponding certificates required under the laws 
in force in that country; 

the Central Government may, if it thinks fit, ilis|X'ns<' with any further survt y 
of the ship in respect of the reciuireinents so complitHl with, and give a 
certificate which shall have tlu* same etfect as a certificate given after survey 
under this Part. 

(9) When the Central Government ha.s. by notification in the Official Ga/cttc, 
declared that it is satishetl that an official survey at a |K)rt in a country outside 
India specified in the declaration is such as to prove that the riHjiiireinents of 
this Act have l>een substantially complied with, any person authorised by the 
Central C*ovcrnment in this behalf may exercise the power to dispense with a 
surv^ey and to give a certificate conferrtxl on the Oiitral (*overninent by sub- 
section (1) in the case of any ship furnished with a valid certificate of survey 
granted at such port. 

(3) Tht‘ provisions of sul>-S(‘ction (1) shall Ih' applicable in tlu' ease of ships 
furnished w ith valid certificates of partial survey incivuhng docking certificatc.s, 
as if thev were ships furnisluxl with like certificates granhMi at ports in 
countri(‘s outside India subject to the nKxhfieation that the pow'ers of the 
Central G.overnment under the said sub-section rnav Ik* f^xertiscxl ny any |>orsou 
authoristxl by the Ontral Government in this Ix’half. 

236. Power to make rules as to surveys. 

(1) The Central Ciovernment may* subject to tin* condition of previous 
publication, make rules to regulate the making of surveys under this l^art and 
the provisions to Ixr made for the safety of life at sea. 

(9) particular, and without prejudice to the generality of the foregoing 
jK>wer. such rules may provide for all or any of the following matters, namely; 

(a) the times and [daces at w'hich, and the manner in which, surveys are to 
Ixj made; 

(h) the re([uirements as to construction, machinery* equipment and marking 
of sub-division load lines, whicli are to h>e fulfilled by shim generally 
or by any class of ships in particular fieforc a dexlaration of survey may 
be grant^; 

(c) survey of ships by tw'o or more surveyors; 

^djthe duties of the surveyor making a survey and, wliere two or more 
surveyors are einployecl, the resj^ective duties of each of the surveyors 
employed; 

fe) the form in which declarations of survey and certificates of survey under 
this Part are to lx* made and the nature of the particulars to lx* stated 
therein respectively; 

(/) the rates according to whicli the fees payable in rcsiXJCt of surveys are to 
l>e calculatevl in case of all or any of the ports of .survey; 

fg) the closing of, and keeping closed, the openings in ships' hulls and in 
water-tight bulk- heads; 
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(h) the securing of, and keeping in place and the inspection of contrivances 

for closing any such openings as aforesaid; 

(i) the operation of mechanisms of contrivances for closing any such open- 

ings as aforesaid and the drills in connection with the operation thereof; 
and 

(j) the entries to be made in the official log book or other record to be kept of 

any of the matters aforesaid. 

Unberthed passenger ships and pilgrim ships, 

237 . Ports or places where unberthed passengers or pilgrims may embark 
or be discharged. 

(1) Neither an unberthed passenger ship nor a pilgrim ship shall depart or 

E roceed from or discharge vinberthed passengers or pilgrims, as the case may 
e, at any port or place within India other than a port or place appointed in 
this behalf by the Central Government for unberthed passenger ships or pilgrim 
ships, as the case may be. 

(i') After a ship has departed or proceeded on a voyage from a port or place 
so appointed, a person shall not be received on board as an unberthed passenger 
or pilgrim, as the case may be, except at some other port or place so appointed. 

238 « Notice to be given of day of sailing. 

(l) The master, owner or agent of an unberthed passenger ship or a pilgrim 
ship so departing or proceeding shall give notice to an officer a])pointed in 
this behalf by the Central Government that the sliip is to carry unberthed pas- 
sengers or pilgrims and of her destination and of tlie proposed time of sailing. 
(!^) The notice shall be given — 

(a) in the case of an unberthed passenger ship, not less than twenty-four 
hours before that time; 

(b) in the case of a pilgrim ship at the original port of departure, if in India, 
and in any other case at the first port at which she touches in India, not 
less than three days, and at all other ports not less tlian twenty-four 
hours, before that time. 

239 . Power to enter on and inspect ship. 

After receiving the notice under S. 238 the officer appointed under that sec- 
tion or a person authorised by him in this behalf shall be at liberty at all times 
to enter on the ship and inspect her and her fittings and the provisions and 
stores on board. 

240 . Ship not to sail without certificates A and B. 

(IJ A ship intended to carry unberthed passengers or pilerims shall not com- 
mence a voyage from the port or place appointed under suo-s, (1) of S. 237, un- 
less the master holds two certificates to the effect mentioned in Ss. 241 and 242. 

(2) The customs collector whose duty it is to grant a port clearance for the 
ship shall not grant it unless the master holds the aforesaid certificates. 

241 . Contents of certificate A. 

(J) The first of the certificates (hereinafter called certificate A) shall state 
that tke ship is seaworthy and pro|ierly equipped, fitted aud ventilated and — 
(a) in the case of an unberthed passenger ship, the number of passengers 
which she is capable of carrying; 

(b) in the case of a pilgrim ship, the number of pilgrims of each class which 
she is capable of carrying. 

(2) Certificate shall be in the prescribed form and shall be in force for a 
period of one year from the date of issue or for such shorter period as may b© 
specified therein and it shall be issued in duplicate. 
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(3) Where the master of a ship produces to the certifying officer a certificate 
of survey granted under this Part or a safety ci^rtiJicate granted under Part IX 
in resfx^ct of the ship in force and ap{xlicable to the v o> age on which the ship 
is about to be emnloyed, the certifying officer may, if the pauticulars rei|iured 
by sub-section ( . ) arc certified thereby accept the cvrtificate of survey or safety 
certificate in lieu of certificate A; and sucli certificate sliall then l>e doenied to 
be a certificate A for the purix)ses of this Part in resjxxt of that voyage, 

242« Contents of certificate B. 

The second of the certificates (horeinaftcr calleil certificate B) shall l>e in the 
prt\scri!xxl form and shall state — 

(a) the voyage which the ship is to make* and the intcrmetliatc |>orts (if any) 
at which she is to touch; 

(b) that she has the projKT comjdernemt of officers and seamen; 

(c) tlnit the master fiolds a certificate of s\»rvey or a safety certificate or 

certificate A; 

(il) tfiat she has on f oard such n\imlxu- of medical oifieers licensed in the 
prescribed manner and such numl)er of attendants* if any, as may l>e 
preserifK*d; 

f ^ that food, fuel and pure water over and above what is necessary for the 
crew, and the other things (if any) prescrilnxl for unlx^rtluHl passenger 
sliins or pilgrim ships, have been jdaced on l>oard. of the ({nality prescri- 
IhxI. pro[)erly [tacked, and snificient to supply the nnlM>rtfu*il passengers 
or jMlgrims on boartl during the voyage whicli the ship is to make (inclu- 
ding smli detention in <]uaiantine as may be |)robable) according tt> the 
jjrest r lin'd scale, 

//) in the c ase of an unlK'rtlicd passenger ship, if the' ship is to make a voyage 
in a season of foul weather specifitxl as such in tfte rules made under 
section 2()2. and to carry npiaer-deck passengc'rs, that she is furrushad 
with siibstanti d l>nlvvarks ami a double* awning or with other suflicieut 
protection against thc^ weather; 

(^) in the case of an uulierthed passenger ship, the iiuml>cr of cabin and nn- 
l>erthed passengers emf)arked at the port of eml»a! kalion; 

(h) such other particulars, if any, as may be prescrilH'd for unberthed pa.ssen- 
gcr ships or [lilgrirn ships, as the case may be. 

243m Otficera entitled to grant certificates. 

The person by whom certificate A and certificate B are to l>e granted shall be 
the officer ap{K)inted under section 238 who in hereinafter referred to as the 
certifying officer. 

244* Survey of ship. 

After receiving liie notice required by S. 2:5S, the certifying officer may, if he 
thinks fit, cause the shin to l>e surveyed at the exjK?iise of the master or owner 
by a surveyor, who shall report to him whether the ship is, in his opinion, sc?a* 
worthy and properly cejuipped, fitted and ventilated for the servic^e on wbicfi 
she is to be employ cxl: 

Provided that he shall not cause a ship holding a ccfrtificate of survey or a 
safety certificate to Ixu sur\eye<l unless, by reason of the ship having met with 
damage or having undergone alterations, or on other reasonable grounds, h« 
considers it likely that she may f)C found unseaw'orthy or not prorK*rly ecplip- 
ped, fitted or ventilated for the service on which she is to f>e employed. 

245* Discretion as to grant of certificate B. 

f ij The certifying officer shall not grant a certificate B if be has reason to 
belie\*e that the w eather conditions are likely to be adverse or that the ship has 
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on board any cargo likely from its quality, quantity or mode of stowage to pre- 
judice the health or safety of the unoerthed passengers or pilgrims, 

(2) Save as aforesaid and subject to the provisions of su b- section it shall 

be in the discretion of the certifying officer to grant or withold the certificate, 
and when he witholds the certificate, the reasons for so doing shall be com- 
rmanicated to the person concerned. 

(3) In the exercise of that discretion that officer shall be subject to the cont- 
rol of the Central Government or of such authority as the Central Government 
may appoint in this l^ehalf. 

24G« Copy of certificate A to be exhibited. 

The master or owner shall post up in a conspicuous part of the ship, so as to 
be visible to the persons on boartf thereof, a copy of certificate A granted 
under this Part in respect of the ship and shall keep that copy so posted up as 
long as it is in force. 

247. Unberthed passengers or pilgrims to be supplied with prescribed pro- 

visions. 

(1) The master of an unberthed passenger ship or any contractor employed 
by him for the purpose shall not, without reasonable excuse, the burden of 
proving which shall lie upon him, omit to supply to any unberthed passenger 
the prescribed allowance of food, fuel and water, and the master of a pilgrim 
ship, or any contractor employed by him for the purpose shall not, without 
reasonable excuse, the burden of proving which shall lie upon him, omit to 
supply to any pilgrim the prescribed allowances of food and of water as 
required by the provisions of this Part. 

(2) Where, under the t(‘rms of the ticket issued to an unberthed passenger, 
lie is not entitled to tlu^ supply of food by the master or owmer or agent of the 
ship, sub-section (1) shall, in the case of such passenger, have effect as if the 
reference to “food" in that sub-section were omitted. 

248. Number of passengers on board not to exceed that allowed by or 

under this Part. 

(1) An iinl>erthed passenger ship or a pilgrim ship shall not carry a number 
of imberthed passengers or pilgrims, which is greater than the number allowed 
for the ship by or under this Part. 

(2) Any officer authorised in this l^half by the Central Government may 
cause all unberthed passengers or pilgrims over and above the number allowed 
by or under this Part to disembark, and mav forward them to any port at 
which they may have contracted to land, ana recover the cost of so forwarding 
them from the master, owner or agent of the ship as if the cost were a fine 
imposed under this Part, and a certificate under the hand of that officer shall 
l>e conclusive proof of the amount of the cost aforesaid. 

249. Unberthed passenger or pilgrim not to be landed at a place other than 

that at which he has contracted to land. 

No master, owner or agent of an unberthed passenger ship or a pilgrim ship 
shall land any unberthed passenger or pilgrim at any port or place other than 
the port or place at which the unberthed passenger or pilgrim may have con- 
tracted t<y land, unless with his previous consent, or unless the landing is made 
necessary by perils of the sea or other unavoidable accident. 

250. Forwarding of passengers by Indian consular officers. 

( 1 ) If any unberthed passenger from a ship which is on a voyage from any 
port or place in India finds himself without any neglect or default of his own 
at any port or place outside India other than the port or place for which the 
ship was originally bound or at which he has contractea that he should land. 
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the Indian consular officer at or near that port or place may forward the 
pa^enger to his intended destination, unless the master, owner or agent of the 
■ship within forty -eight hours of the arrival of the |xissenger gives to that officer 
a written undertaking to forward the passenger within six weeks thereafter to 
his original destination and forwards him accordingly within that period. 

(2) A passenger so forwardcxl l>y or by the authority of an Indian consular 
officer shall not he entitled to the return of his |>assage mojiey or to any com- 
pensation for loss of passage. 

25 1« Recovery of expenses incurred in forwarding passengers. 

(2) All expenses incurred under .s€x*tion 250 by an Indian consular officer in 
respect of the forwarding of a passenger to Ins destination including the cost 
ot maintaining the passtmger until forward^xl to his destination sluill \ye a de^ 
diK‘ to the Central C.overnment jointly and severally from the owner, charterer, 
agent and master of the ship on Inward wliich the |>asscnger had embarked. 

(2) In any proceeding for the recovery of that debt a certificate pur(K)rting 
to Ix' under the hand of the Indian consular ollicer and stating the circum- 
stances of the case and the total amount of the exjH'hses shalllH? prima facto 
evidence of the amount of tlie exjxMises and of the fact that the same were duly 
incurrfxl. 

2S2m Ship not to make voyage in contravention of contract. 

The master, ou ner or agent of an unl)ert!ied passenger ship or a pilgrim ship 
shall not, otlierwise tliau In reason of perils of the sea or othei unavoidable 
accident, allow the ship to touch at any port or place in contravention of any 
c\i)rcss or irnpli(‘d contract or engagement with the unbertluxl passengers or 
pilgrims w ith rcs[)ect to tire voyage which the shij) was to make and Ine time 
w hich that vov cige was to occ upy, whether the contract in engagtuneiil was 
made h\ public advertismnent or otherwise. 

253. Information to be sent to ports of embarkation and discharge. 

(1) The officer appointed l)y the (Central (iovernment in tins Ix^half at any 
port or place within India at wfucli an unberthe.^d passenger siiip or a pilgrim 
ship loucljes or arrives, sliall send any j)articnlars which he may df!em im}X>r- 
tant resjKrcting the imfiertlicxi passenger ship or pilgrim shi[), and the unlierth- 
vd passengcjrs or pilgrims carried therein, to tfie (.ifhcer at the* [Xirt or place 
from which the ship commenced her voyage, and to the officer ut any other 
<port or place within India where tlie iinlxTthed fKi.vsengers or pilgrims or any 
of them eml>arked or are to l>e discharged. 

(2) Tlie officer aforesaid may go on fK>ard any ship referred to in sub-sec- 
lion (1) and inspect her in order to ascertain whether the provisions of this Act 
as to the numlx*r of nnlx*rthcd passengers or pilgrims and other matters liave 
been complied with. 

254. Reports etc., under Section 253 to be admissible in evidence. 

In any proceeding for the adjudication of anv penalty incurred under this 
Part, any document purporting to lx a report ot such particularly as are referred 
to in sub-section (1) oi section 253. or a copy of the proceedings of any Court 
of justice duly authenticated, and also my like document purporting to be 
made and signed by an Indian consular officer shall be received in evidanc * . If 
"it appears to have \yeen officially transmitted to any officer at or near the place 
w here the proceeding under this Pari is lield. 

Special proritions relating lo unberlhed paumger $hip$. 

255. Destination of ship, time of mailing, etc., to be advertised. 

(1) The master, owner or agent of an unberthod passenger ship departing or 
proceeding from any port or place in India appointed in this behalf by the 
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Central Government under sub- section Y/>) of section 237 shall issue at such 
port or place in the prescribed manner an advertisement containing the parti- 
culars required to be stated in the notice under sub-section (l) section 238 ; 
and such advertisement shall be issued before such reasonable and sufficient 
interval as may be prescribed before the date of sailing of any such ship from 
such port or place. 

(2) The Central Government may, by order in writing, exempt any class of 
ships from the operation of sub-section (l), 

2S56« Ship taking additional passengers at intermediate place. 

If any unl^rthed passenger ship performing a voyage l>etween ports or 
places in India takes additional unl:)erthed passengers on board at an inter- 
mediate port or place, the master shall obtain from the certifying officer at 
that port or place a supplementary certificate stating — 

(a) the number of unberthed passengers so taken on board ; and 

(b) that food, fuel and pure water over and above what is necessary for the 

crew, and the other things, if any, prescribed for the ship, have been 
placed on board, of the quality prescribed, properly packed and sufficient 
to supply the unberthed passengers on board during the voyage which 
the ship is to make (including such detention in quarantine as may be 
probable) according to the scale for the time being prescribed : 

Provided that, if the certificate B held by the master of the ship states that 
food, and pure water over and above what is necessary for the crew, and the 
other things, if any, prescribed for her, have been placed on board, of the 
quality prescribed, properly packed and sufficient to supply the full number of 
unberthed passengers wnich she is capable of carrying, the master shall not be 
bound to obtain any such supplementarv certificate, but shall obtain from the 
certifying officer an endorsement on tne certificate B showing the number of 
passengers taken on board, and the number of passengers discharged, at that 
port or place. 

257. Statements concerning passengers. 

(1) The master of an unberthed passenger ship departing or proceeding on a 
voyage from a port or place in India to a port or place outside India shall sign 
a statement in duplicate, specifying the number and the respective sexes of all 
the unberthed passengers, and the nurnl)er of the crew, and shall deliver both 
copies to the certifying officer, who shall thereupon, after having first satisfied 
himself that the entries are correct, countersign and return to the master one 
copy of the statement. 

(2) In either of the following cases, namely : — 

(a) if after the ship has departed or proceeded on such a voyage any addi- 
tional unberthed passengers are taken on board at a port or place within 
India appointed under this Fart for the embarkation or unberthed 
passengers ; or 

(b) if the ship upon her voyage touches or arrives at any such port or place. 

having previously received on board additional unberthed passengers at 
any port or place outside India ; 

the master shall obtain a fresh certificate to the effect of certificate B from the 
certiMng officer at that port or place, and shall make an additional statement 
specifying the number and the respective sexes of all the additional passengers. 

zsa. Death of unberthed passengers on voyage. 

{1) The master of any unberthed passenger ship performing a voyage 
between ports or places in India, shall, on arrival at her port of destination, 
notify to tne certifying officer or such other officer as the Central Government 
may appoint in this behalf, the date and supposed cause of death of every 
aaber^ed passenger who may die on the voyage. 
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( 2) The master of any nnberthed passenger 5?hip performinff n vOyaga 
between a port or place in India and a port or place outside India, dndl noio in 
writing on the statement or the additional statement relerrtxl to in section 257 
the date and supposed cause of death of any uid>tTtheti passenger who may die 
on the voyage, and shall, when the ship arrives at her jx^rt or place of desti- 
nation or at any nort oi place w liere it may he intciHkxl to land unlwrtluHl 
passengers, and Wfore any passenger leaves the ship, produce the statement 
with any additioiisS made thereto- 

where such tx>rt or place is in India, to the certifyirig officer or such 
other officer as the Oential Governmeut may apix)int in this Ixjhalf ; 

(b) where such port or place is otitside India, to the Indian consular oincer. 

259« Certain ships to carry medical officer and attendants. 

(1) FAer> ship carrying unherthed nassengers and crew not ext eeding one 
thousand in number, siiall Iiave onboard as |)art of lier complement at least 
one medical officer poss(*ssing such ([ualifuatioiis as rna\ l>e jirescrilnHl. 

(2) Every sliip carrying uuhtatiu'd |)asscng(as and cicu' exctHnling out' 
thousand in nuinlxT shall, in addition to a medic d officer, havt* on Inward as part 
of her cdinplenicnt sucli number of medvi al attendants as may be })resci iIkhI. 

( 3 ) F.veiv sliip ean v ing unlKuthed pass<‘ng(Ts shall 1 k» pros ided witli a 
hosj)ital vsitli such mc‘du‘al stores and i-(|uipment as may Ikj prcscnlx'd. 

260. Bringing passengers from foreign port in excess of authorised 
number prohibited. 

No <)\\ nei . agi'iit or master of an nnbcithcd passi'iigcr ship sliall curry or 
cause to lx‘ curricil from any port or phu’e outside India to any port or place in 
India a number of jiasscngcrs greater than 

(a) the numlier allowed for the ship by or utuh^r this Part, or 

(b) the nuinher allowed by the livrwvc or certificate, if any. granted in 

respect of the ship at her jiort or plac e of departure, whichever numlxr 
is less. 

261* Passenger welfare cess. 

(1) Wath effect from such date as the Central Government may by notifica- 
tion in the Official Gazette. s[)€cify. thcia* sliall f>e levieil on ihi* passage^ moiK'y 
paid by every passenger carried by an unlx^rthed passtaiger sliip departing or 
proceeding from any port or j)Ia(X* in India a cess tf> Ix) calknl the passenger 
welfare cess at such rate not exceeding five per cent, ol ifie passage money as 
the Central Government may, by notification in the Official Gazette, specify, 
and different rates may f>e specifkxl in respect of different classes of passengers 
and voyages. 

(2) Tlie passenger welfare cess shall l>e collec ted by the owner or charterer 
of the unlxrlheci passenger ship or the agent of tHb owner or charterer as an 
addition to the passage money, and shall, after dcxluction of such costs of 
collection, if any, as the Central (Government may determine, l>e paid to such 
authority as the Central Ckivernmcmt may specify. 

(3) The proceeds of the passenger welfare cess shall, after due appropriaHon 
made by Parliament by law. lye utiliscxl for the purpostr of providing amenities 
to passengers travelling by unfx?rthed passenger ships. 

ExpUiMiimi. — In this section, ''passage money means the total amount of 
all charges of whatever nature payable by a passenger in respec t of his carriage 
on an unlierthed passenger ship, and includes the charges, if any. for provision 
of fo^ on lioard the ship, but does uoi include the cess payaWe under this 
section. 
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262 . Power to make rules as to unberthed passenger ships. 

The Central Government may, subject to the condition of previous publica- 
tion, make rules to regulate, in the case of uid^erthed passenger ships or any 
class of such ships, all or any of the following matters, namely: — 

(a) the classification of voyages with reference to the distance between the 
port of departure and the port of destination, the duration of the voyage* 
or any other consideration which the Central Government may think fit 
to take into account for the purpose; 

(b) the seasons of fair weather and seasons of foul weather for purposes of 
any voyage; 

{c) the gpace to be allowed for unl>erthed passengers in respect of different 
classes of voyages and for seasons of fair and foul weather; 

(d) the disallowance of any space considered unsuitable by the surveyor for 
the carriage of unbertned passengers; 

(e) the space to be set apart for alleyways, passages and the like; 

(f) the provision of airing space for unberthed passengers; 

ig) the scale according to which dining rooms, latrines, wash places, baths, 
dressing rooms and other amenities are to be provided; 

(h) the provision of separate accommodation for women and children; 

(i) the prohibition or regulation of the carriage of cargo in any space reserv- 

ed for passengers; 

(j) wliere the deck on which unberthed passengers are accommodated is not 

covered with wood, the nature of the sheathing to be provided in the 
space reserved for passengers; 

(k) tlie disposal of baggage of passenger on board sliip and the provision of 
separate space in the between-decks for the storage of light baggage; 

(l) the conditions under which passengers may be allowed to be carried in 

the upper deck in seasons of foul weather: 

fwjthe provision of bunks for unl)erthed passengers or for any proportion 
of such passengers on any specified classes of voyages, and the size and 
other particulars relating to the bunks to be so provided; 

(n) the scale on which food, fuel and water are to be supplied to passengers 
or to any class of passengers, and the quality of the food, fuel and water; 

{o) the nature and extent of hospital accommodation and the medical stores 
and other appliances and fittings to be provided on board for maintain- 
ing health, cleanliness and decency; 

(p) the licensing and appointment of medical officers and attendants in cases 
where they are required by this Part to he carried; 

(q) the boats, anchors and cables to l>e provided on board; 

{r) the instruments for jpurposes of navigation to he supplied; 

{s) the functions of the master, medical officer (if any) and other officers of 
the ship during the voyage; 

(t) the access of between-decks passengers to tlie upper deck; 

(u) the^ local limits within which, and the time and mode at and in which, 
passengers are to be embarked or discharged at any port or place ap- 
pointed under this Part in that behalf; 

(v) the time within which any ship of a specified class is to depart or 
proceed on her voyage after commencing to take passengers on board; 

(w) the conditions under which live-stock may be allowed to be carried; 

/'a?/ the licensing, supervision and control of persons engaged in assisting 
persons to obtain unberthed passenger accommodation in ships depart- 
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ing or proceeding from any prt or place in India and the prohibftion 
of unlicensed jXTSons from l>eing so engaged; 

(y) the manner of colU^ction of the passenger welfare cess and matters 
incidental thereto; 

TrJ generally to carr> out the purposes of this Part relating to unberthed 
[Xissenger ships. 

Spfctal fnm isiofu tayatding ptlgrtm shipsi, 

263. Bunks to be provided for pilgrims. 

(1) Every pilgrim ship shall provide for each pilgrim a hunk of the pres- 
cril>etl size and particulars. 

(2) Every pilgrim ship shall have reservtnl for the use of the pilgrims on 
l>oard gratuitouslv by <lay and by night so much of the upper deck as is not 
required for the airitig space of the crew or for |X'rmanent structures: 

Provided that the uppcTdeck spac e av ailable for pilgrims shall in no case be 
less than six siqKTlicial feet lor each pilgrim on lH)ard. 

2G4« Hospital accommodation. 

There shall Ix' a hospital on ho;n(l everv nilgrim shin ofieriiig such condi- 
tions relating to st c-nritv, health and s|>ace, and capable*ot acconnn<xlating stich 
pro[X)ition. not excet*ding five per ct iit. ot the niaximuin nninlxT of pilgrims 
which the ship is certified to carr\‘, as ina\ be prescril>ed. 

2G5« Statements concerning pilgrims to be delivered before ship departs. 

The master of evaa v pilgrim sliip departing or jiroeeeding from any norl or 
j)la(<- in Iiiili.i sh.ill sign a st;ttejnent in dnjdicalt* in th<' i)rt'serilHni form 
s|K‘cii\ ing tlu^ tvjtal numbt r of ;dl the pilgrims <*mbarkc*(l aiuf lh<‘ nnml>er of 
[hlgrims of e ach sex embarkfHl ;iiui tin* number of th(‘ crew and such othtT 
particulars as nuiy be preserilxab and shall deliver both eo|>ies tt> the ciTtifying 
nllicer or suc h ollw r oltic er as the C'cntral (a)vernment may apixiint in this 
belniH at the* j)ort or place aiid sue 1» oflieer shall th(aeu]>on. a(l(*r liaving first 
satisficxl ininself that the* e ntries aie correct, c <mnt(‘rsigii and return to the 
master one ^-oj))' of tlic* st.itement. 

2G6* Pilgrim ship taking additional pilgrims at intermediate places. 

In either of tlie following casres, namely: — - 

(aj if after a pilgrim ship has departed or jirotecxled on her voyage any 
additional pilgrims arc taken on Ixiarcl at a port or place within India 
a|){X)inted under this Part for the ernliarkulion of pilgrims, or 
(bj if a pilgrim ship upon her voyage touches or arrives at any such port or 
place, having previously received on Ix^i fcl additional pilgrims at any 
port or place outside India. 

the master shall obtain a fresh cerhficate to the effect of certificate B from tlie 
certifying officer at that jxirt or place, and .shall make an additional statement 
specifying the niiinlx^r and res[X?ctive sexes of all the additional pilgrims. 

287* Particulars relating to deaths of pilgrims on voyage. 

Tlie master of evc*ry pilgrim ship shall note in writing on the copy of the 
statement or the additional statement referred to in S. 265 or S. 2&h tne data 
and supposed cause of death of any pilgrim who may die on the voyage, and 
shall, when the pilgrim ship arrives at her ^t or place of destination or at 
any jxirt or place where it may lx? intended to discharge pilgrims, and fiefore 
any pilgrims disembark, produce tlie stateuaent, with any additions made 
thereto, — 

faj where such port or place is in India, to the certifying officer w imeh 
other officer as the Central Government may appoint in this behalf; 

(bj where such port or place is outside India, to the Indian consular officer* 
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268* Statement concerning pilgrims to be delivered before pilgrims 
disembark in India. 

The master of every pilgrim ship, arriving at any port or place in India at 
which it may be intended to discharge pilgrims, shall, before any pilgrims 
disembark, deliver a statement signed by him specifying the total numfcr of 
all the pilgrims on board and the number of pilgrims of each sex and the 
number of the crew, and such other particulars as may be prescril>ed to the 
certifying officer or such other officer as the Central Government may appoint 
in this behalf at the port or place. 

269. Certain pilgrim ships to carry medical officers and attendants. 

(IJ Every pilgrim ship carrying pilgrims and crew not exceeding one thousand 
in number shall have on board a medical officer possessing such qualifications 
as may be prescribed, and, if the numl)er of pilgrims and crew carried exceeds 
one thousand, a second medical officer similarly qualified and also in all cases 
such medical attendants as may be prescribed. 

(2) A medical officer of every pilgrim ship shall perform such duties and 
functions, keep such diaries ana submit such reports or other returns, as may 
be prescribed. 

(3) No medical officer or attendant on a pilgrim ship shall charge any pilgrim 
on such ship for his services. 

270. Bond where pilgrim ship proceeds on outward voyage. 

(1) Port clearance shall not he granted from any port in India to any pilgrim 
ship unless the master, owner or agent and two sureties resident in India have 
executed, in favour of the Central Government, a joint and several l)ond for 
the sum of ton thousand rupees or has given such other guarantee or security 
as may be acceptable to that Government covering all voyages which may be 
made by the ship in the current pilgrim season, conditioned that — 

(a) the master and medical officer shall comply with the provisions of this 

Part and the rules made thereunder, and 

(b) the master, owner or agent, .shall pay any sum claimed by the Central 

Government under sub-section (2) of section 277. 

(2) A bond, guarantee or security may be given under this section covering 
any or all of the pilgrim ships owned by one owner, and in such cases the 
amount of the bond, guarantee or security shall be ten thousand rupees for 
each ship covered. 

271* Medical inspection and permission required before embarkation of 
pilgrims. 

(1) No pilgrim shall be received on board any pilgrim ship at any port or 
place in India unless and until he has been medically inspected, at such time 
and place, and in such manner, as the Central Government may fix in this 
behalf, nor until the certifying officer has given permission for the embarkation 
of pilgrims to commence. 

(S) The medical insj^tion of female pilgrims shall, subject to any rules which 
may be made under this Act and as far as may be practicable, be carried out by- 
women. 

(8) No pilgrim shall be received on board any pilgrim ship unless he produces 
the medical certificate signed by a person who is duly qualified to grant such 
certificate, showing that such pilgrim — 

(a) has been inoculated against cholera within such period before the inspec- 
tion, as may be prracribed ; and 
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(b) has been vaccinated against smalKpox within such period before the 
insptH^tion as may l>e prescril>ed : 

Provided that the officer making the inspection may dis|X!nse with the certi- 
ficate of vaccination, if in his opinion the pilgrim has murks showing that hd 
has Isad small -{K) x. 

(4) If, in the opinion of tl^e officer making an insix'ction under this section, 
any pilgrim is suffering from cholera or choleraic indisposition, or any danger, 
ously infectious or contagious disease, or shows any signs of the same or any 
other suspicious s\m)ptoms, such pilgrim shall not be |H*rinitttHl to embark. 

(5) All articles which have been contaminated by pt^rsons suffering from 
cholt ra or choleraic indisposition, or any dangerously infectious or contagious 
disease, or are susnected of havijig Ix^en so contaminated shall. Indore Indng 
taken on Iward a pilgrim sl»ii>, 1 k‘ disinfected, under (he supervision of a medical 
offic'cr appointed by the Central Government for the purpose, in such manner 
as may be prescriixd. 

272* Medical inspection after embarkation in certain cases. 

( 1) If in any case a pilgrim sliip does not |)r(K’eexl on her voyage within forty, 
eiglit hours after all the pilgrims hav’e lH*en receised on f)oard, atul there is 
reast)n to suspect that any person ori board is suHeririg f rom choK'ra or choleraic 
iiKhspv)sition or aiu dangcrouslv infectious or contagious ilisease. a medical 
inspection of all perscuis on boiird may lx held in such manner as the Central 
Go\<T]tmenl may dnect. 

('2) If on sucli inspection any person is found to Ik‘ snlftTing from cholera or 
choler*nc indisposition or an) dang(‘rons)v infections or C'ontagions* disease, or 
show ^ anv signs of fie* sarnt' or any otlier susjiit'ions vviupt^nns. lit' shall, tog<*ther 
will) all artic les belonging (o him, lx at onee rernosed from tlie 

273* Pilgrims to arrange return passages. 

\o pilgrim shall l)c received on Ixard any pilgrim ship at any port or place 
in India unless he 

(a) is in possession of a return ticket, or 

(b) has dejiosited with the officer authorised in this Ixhalf by the Central 

Government such .sum for the purjm.se of defraying the cost of a return 
ticket as that Government may specify by notification in tlic Ofiitial 
Gazette : 

Provided that the authorised tiffker may exempt any pilgrim from all or any 
of the aforesaid recjuirernents, if he is .satLsfied that it is iriex|xdicnt, in the 
sjxeial circamslaiues of tiie case, to enforce them. 

274. Issue or production of tickets. 

(1) Every pilgrim travelling on a pilgrim ship shall l>e entitled, paym<?nt 
of his passage money and fulfilaicnt of other prescribed cotidilions, if any, to 
receive* a ticket in tiie presc ribed form, and sliall lx Ixiund to prcKluce it to 
such ollic crs and oii sue !i o( casioies as naay f>e prescrilxd and otherwise to deal 
with it in the prescnlxd manner : 

FVovided that no pilgrim, who has not }>een exempted under the proviso to 
section 273, shall lx given a ticket other than a return ticket unless he has made 
the deposit re<|uired l)y that section. 

(2) Any ticket issued to a pilgrim for a voyage on a pilgrim ship shall entitle 
him to receive ford and water, on the scale and of the quality prescribed and 
me<liciiK"s free of further charge, throughout the voyage. 

27S* Refund ci passage money and deposits* 

( 1 ) Every pilgrim prevented from embarking under section 271, or removad 
r om the ship under section 272, or otherwise prevented from proceediiig shall 
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be entitled to the refund of any passage money which he may have paid, and 
of any deposit which he may nave made under section 273. 

(9) Any pilgrim who, within one year of his sailing from India, satisfies the 
Indian consular officer at Jeddah that he intends to return to India by a route 
other than the route by which he came from India, shall be entitled to a refund 
of any deposit made by him under section 273, or, if he is in possession of a 
return ticket, to a refund of half the passage money paid by him. 

(3) Where any pilgrim dies in the Hedjaz or on the voyage thereto, any per. 
son nominated by nim in this behalf in writing in the prescribed manner, or, 
if no person has teen so nominated the legal representative of the pilgrim, 
shall be entitled to a refund of any deposit made by the pilgrim under section 
273, or, if the pilgrim was in possession of a return ticket, to a refund of half 
the passage money paid by him. 

(4) Where any pilgrim fails to return to India from the Hedjaz within one 
year of his sailing from India, or returns to India by a route other than the 
route by which he came from India, he or any person nominated by him in this 
behalf in writing in the prescribed manner shall be entitled to a refund of any 
deposit made by such pilgrim under section 273, or, if such pilgrim was in 
possession of a return ticket, to a refund of half the passage money paid by 
such pilgrim, except where such deposit or passage money has already been 
refunaed under this section. 

(5) Refunds under this section of deposits shall be subject to such conditions 
and of passage money to such deductions and conditions as may be prescribed. 

278 « Disposal of unclaimed passage money and eposits. 

If any pil 

(a) who is enu I to a refund of passage nioney under sub-section (1) of 
section 275, does not claim such refund within tlie prescribed period, or 

(b) who has purchased a return ticket, does not on the basis of such ticket 
obtain a return passage from the Hedjaz within the prescribed period 
and the value of the return half of such ticket has not been refunded 
under section 275, or 

(c) who is entitled under section 275 to a refund of any deposit made under 

section 273 does not claim such refund within the prescribed period, 

such passage money or value or deposit shall, subject to the exercise of the 
rights conferred by sub-section (4) of section 275, be made over to such autho- 
rity administering any fund maintained for the assistance of pilgrims as the 
Central Government may, by general or special order, designate in this tehalf. 

277 . Cost of return journey of pilgrims on ships other than those for which 
return ticket is available. 

(I) The master, owner or agent of every pilgrim ship shall make all arrange- 
ments for ensuring the return of all pilgrims in possession of a return ticket 
issued in India who are carried to the Hedjaz by such ship, within a period of 
ninety days after the Haj day in a year: 

Provided that, for the purpose of computing the said period of ninety days, 
no period shall be taken into account during which the ship is prevented from 
carrying pilgrims on the return passage by reason of the port of Jeddah having 
been d&mred by proper authority to be infected or by reason of war, distur- 
bance or any other cause not arising from any act or default of the master, 
owner or agent. 

(!3) Where any such pilgrim who has notified to the prescribed authority in 
the prescribed manner his desire to embark for the return voyage is, owing to 
his inability to obtain accommodation within the period of ninety days afore- 
said in a ship for which the return ticket is available, detained at Jeddah beyond 
the said period* the master, owner or agent of the ship in which such pilgrim 
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was carried to the Hedjaz shall pay to the Central Covernment in respect of 
such pilgrim such sum not exceeding double the sum received b>- the master, 
owner or agent in respect of the rettirn ticket as the Central GovernnKTUt 
claims as the costs of repatriating the pilgrim, together with a sum of rupees 
five for each duv after fhe expiry of the period afofesaid during which the pil- 
grim has been Jetaine at edilah. 

(3) A certificate of ich detention purporting to Iks made and signetl by the 
Indian consular ofBt at Jeddali shall Ixt ri*coivtKl iu evidence iu any court in 
India without proof of the signature or of the official character of the jxsrsoii 
who lias signed the samt!. 

278 . Notice of sailing of pilgrim ship. 

(1) The master, owner or agent of any ?Jhip which is inttnuh^i to sail on n 
voyage as a pilgrim ship from any port or place in India shall, liefore advertis- 
ing such ship for the conveyanci^ of pilgrims or ottering to convey anv pilgrim 
by such ship or selling or nernutting any {>er$on to sell a passage tic ket to any 
pilgrim for conveyance oy such ship, supply to the oiric'er ap[x>iutcd in this 
oenalf (hereinafter referred to as tlie pilgrim otticer) at the jK)rt or place from 
which the ship is to commence the voyage, and at cacli port or place iu India 
at which she is to touch for the purpose of embarking pilgrims, full particulars 
as to the name, tonnage and age of the ship, the maximum numlier of passage 
tickets of each class to l>e issued, the maximum price of each class of ticKct, the 
prolxdile date on which the slop is to sail from that port or jdace. the jK>rts. if 
any, at which she is to touch, the place of her destination, and the probable 
date of her arrival thereat. 

(a) The mastxT. owner or agent sliall supply to the pilgrim officer, within 
three days from the ilatc of demand, sucli furuK*r information in regard to the 
matters mentioned in sub-section as tliat officer mav in writing demand 
from him. 

(3) (a) The master, owner, or agent of the ship sliall advcrtis<‘ at such port 
or place and in such manner as may be prescrilHnl 

(%) the place of destination of tlie ship, 

(i%) the price of each class of passage tickets which shall not 1 k' in excess of 
the price communicated to the pilgrim officer under sub section 
and 

(xi%) the provisional date of s;iiling from that jK)rt or place. 

(b) The master, ow ner or agent shall also advertise* the final date of sailing 
not less than fifteen days liefore sucli date. 

(4) No master, owner or agent, shall “ 

(a) without reasonalile cause, the burden oi proving which shall lie ui>on 
him, fail or refuse to supply any particulars or information which he is 
by or under this section nMpiired to supply or supply false i>articulars or 
information; or 

{h) advertise any ship for the c'onveyance of pilgrims, or offer to convey pil- 
grims by any ship, or scdl or promise or permit any p’^rson to 
passage tickets to pilgrims for conveyance bv any ship, without having 
first supplied the particulars rc^iuiretl by suo-section and in accord- 
ance with the provisions of that sub-section; or 

(c) advertise a price for passage tickets at the port or |)laco in excess o* tlie 

price communicated, to the pilgrim officer under sub-section (I); or 

(d) offer to convey* pilgrims by any ship from any fx)rt or place in India or 

sell or promise or permit any person to sell passage ttcki^ to pilgrims 
for conveyance by a ship from any such port or place without having 
advertised as re<|uired by clause (a) of sub-section (S) the matters speci- 
fied in that clause; or 
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(e) sell or permit any person to sell to any pilgrim any passage ticket at a 
price in excess of the price communicated to the pilgrim officer under 
sub-section (1). 

279# Compensation for delay in sailing. 

If a pilgrim ship fails to proceed from any port or place on the date 
advertised under clause (b) of sub-section (3) of section 278 as the final date of 
sailing therefrom, the master, owner or agent shall become liable to pay as 
compensation to each pilgrim who has paid his passage money on or oefore 
such date the sum of three rupees for each completed day during which the 
sailing of the ship is delayed after that date : 

Provided that such compensation shall not be payable in respect of any period 
during which the departure of the ship is impossible owing to any cause not 
arising from the act or default of the master, owner or agent, and the burden 
of proving such cause shall lie on such master, owner or agent : 

Provided further that where compensation has been paid or has become 
payable to any pilgrim in respect ot delay in the sailing of the ship from any 
port or place ana the sailing of the ship from any other port or place is there- 
after delayed beyond the date advertised in that behalf, the pilgrim shall be 
entitled to compensation only in respect of any period by which the duration 
of such further delay exceeds the auration of the delay in respect of which he 
has already received or become entitled to compensation. 

(2) In the event of such failure, the master, owner or agent shall be bound 
forthwith to inform the pilgrim officer at the port or place at which the delay 
occurs of the number of passage tickets of each class which have been issued 
for the voyage on or before the advertised final date of sailing. 

(8) Any sum payable as compensation under sub-section (l) shall be paid on 
behalf or the pilgrims entitled thereto to the pilgrim officer at the port or place 
at which the delay occurs on receipt by the master, owner or agent of a notice 
from that officer specifying the sum payable, and that officer shall, in such man- 
ner as may V)e prescribed, pay to each such pilgrim the compensation paid in 
respect of his detention : 

Provided that, if an objection is made by the master, owner or agent that the 
sum specified in any such notice or any part of such sum is not payable by him, 
the sum paid or, as the case may be, the balance thereof remaining after pay- 
ment to the pilgrims entitled thereto of compensation the right to which is not 
in dispute, shall be held in deposit until the objection has lyeen decided : 

Provided further that, if for any reason the compensation due to any pilgrim 
cannot be paid to him at the time of embarkation or at or before the time of 
his disembarkation at the port of his destination, the sum so remaining unpaid 
shall be made over to such authority administering any fund maintaineci for 
the assistiince of pilgrims as the Central Government may, by general or special 
order, designate in uiis behalf. 

(4j If the master, owner or agent objects that the sum specified in the notice 
issued under sub-section (3) or any part thereof is not payable by him, he may, 
at the time of payment of such sum, give to the pilgrim officer notice of his 
objection, together with a statement of the grounds thereof, and the pilgrim 
officer shall tnereupon either cancel or modify the aforesaid notice in accord- 
ance with the objection and refund the sum held in deposit under sub-sec- 
tion or refer the objection for decision to a Presidency Magistrate or a 
Magistrate of the first class exercising jurisdiction at the port or place at which 
the ship is delayed, whose decision on such reference, shml be final; and there 
shall be refunded to the master, owner or agent any amount allowed to him by 
such decision, 

(5) On the failure of any pilgrim ship to proceed from any port or place on 
the date advertised under clause (b) of sub-section (3) of section 278 as the date 
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of final sailing therefrom, the pilgrim ofitoar at that port or place shall forth- 
with give notice of such failure to the officer authorisixl to grant port clearance 
to ships thereat, and such officer shall refuse port clearance to the pilgrim ship 
until the iiuvster. owner or agent produces to him a ci^rtificate of the pilgrim 
officer that all sums payable by way of com|)ensation under this section up to 
the day on which the ship is to proceeil have f>et'n paid. 

280 * Substitution of ships. 

Notw ithstanding anything contained in section 278 or section 279. where any 
ship wliich has l>een advertis«»ii under section 278 for the cf>nveyance of pil- 
grims has Ix^en or is likely to \yc driaytxl beyond Iht? advertisixl final date of 
sailing, the owner or agent may. with the [>ermission in writing of the pilgrim 
officer, substitute for it any other ship wliich is capiible of carrying not less 
than the same numl)cr of pilgrims of each class, and on such |Hfrtnission iHung 
given the advertisement sluill fie deemed to have Ikhmi made in respect of the 
ship so substituted, and all the i)rovisions of those sections .shall apply accord- 
ingly in respect of such ship. 

281 * Sanitary taxes payable by master of pilgrim ship. 

The master of every pilgrim ship sfudl bo l>ound to pay' the whole amount of 
the sanitar)' taxes impose(l by lawful authority at the ports visiteil ami such 
amount shall be inchided in tlic cost of the tickets issued to tlu? pilgrims. 

282 * Power to make rules relating to pilgrim ships. 

The Central Government may. subject to the condition of previous ptil)!ica- 
lion, make rules to regulate all or any of the following matt<?rs, namely : - 
(a) the boat.s, anchors and cables to l>e provided on l)oard pilgrim ships; 

(h) the instruments to l>e svipplied for pur|H).ses of navigation; 

(c) the fittings aiui other appliances to be provided in the nppt^r and fk^tween 

decks for tlie comfort and convenience of pilgrims, 

(d) tlie scale on wliich. and the manner in which, cooked and uncooked focxl 

and water are to lx* supplied to pilgrims and tlie (quality of such food 
and water; 

(e) the* kinds of ff)fxl to l>e provide<l for pilgrims on pavanent, in addition to 

the food to Ik* supjdiexl in accordartce with the rules made under cl. (d)^ 
and the charges which may lx? made for the same; 

(f) the quality, quantity and storage of the cargo to l)c carried; 

{(f) the allotment of the upper deck space Ix'tween the various classe.s of pib 
grims; 

{h) the distribution or disposal of the Ixiggagc of pilgrims on boanl ship; 
(t)ihe nature and extent exf the ho.spitaI accoinnKxlation and the medical 
stores, disinfectants, and other applianct^ and fittings to l>e provided on 
lx)ard free of charge to pilgrims for maintaining liealth, cleanliness and 
decency; 

{j) the form of the statements to be furnished by the master under aax’tioas 
265 and 208, and the jjarticailars to be entered therein; 

(k) the appointment of mimical officers and otFrer attendants in cases wlierc 
they are required by the provisions of this Part relating to pilgrim shif>s 
to oe carried and the diaries, reports and otlicr returns to Iks kept or 
submitted by such medical officers ; 

{1) the manner in which contaminated articles shall be disinfectcxl lK?fore 
being taken on board a pilgrim ship ; 

(fn) the manner in which, and the persons by whom* the medical inspection 
of women shall be carried out ; 

/n>the manner in which deposits shall be made for the purposes of 
section 273. aiwl any matter In respect of which provirion is* in the 

[VoL 10.3 2 A.M. 15. 



ase iB 2s$i 


[The] Mebchant Bhibping Act, 1958 


opinion of the Central Government, necessary or expedient for the 
purpose of giving effect to the provisions of that section ; 

^o^the manner in which provisional bookings may be made, the acceptance 
of deposits for such bookings and the forfeiture of any part of the 
deposit in cases in which any such lx)okings are cancelled ; 

(p) the supply of tickets to intending pilgrims, the form of such tickets and 

the conditions and other matters to \ie specified thereon, and the amount 
of the sanitary taxes to be included in the cost thereof ; 

(q) the refund of passage money and deposits under section 275 and the 

manner in which persons shall he nominated under that section for the 
purpose of entitling them to a refund ; 

(r) the period after which unclaimed passage money and deposits liable to be 

refunded shall he disposed of in the manner specified in section 276 ; 
("sjthe manner in which the dates of sailing shall be advertised under 
section 278 ; the appointment of pilgrim officers for the purposes of that 
section and sections 279 and 280 ; the manner in which payment shall 
V)e made under section 279 to pilgrims and to the pilgrim officer; and 
the procedure to be followed l)y masters, owners or agents and l)y 
pilgrim officers and magistrates in proceedings under that section ; 

(t) the functions of the master, medical officer and other ship's officers during 

the voyage ; 

(u) the local limits within which, and the time and mode at and in which. 

pilgrims shall be embarked or discharged at any port or place appointed 
under this Part in that tehalf ; 

('vjthe time within which a pilgrim ship shall depart or proceed on lier 
voyage after commencing to take pilgrims on board ; 

(w) providing that a pilgrim shall not be received on board any pilgrim ship, 
unless he is in possession of a passport or a pilgrim's pass, regulating the 
issue of pilgrims' passes, and prescribing the form of and fees which may 
he charged for such passes; and 

(x) generally, to carry out the provisions of this Part relating to pilgrim ships. 

PART IX 
Safety 

283 . Countries to which Load Line Convention or Safety Convention ap- 
plies. 

(1) The Central Government, if satisfied, — 

(a) that the Government of any country has accepted or denounced the Load 

Line Convention*^ or, as the case may be, the Safety Convention;^ or 

(b) that the Load Line Convention or, as the case may he, the Safety Conven- 

tion extends, or has ceased to extend to any territory; 
may, by notification in the Official Gazette, make a declaration to that effect. 

(2) Any declaration made by or on behalf of the Central Government before 
the commencement of this Act in any form whatsoever, that the Government 
of any country has accepted or denounced the Load Line Convention or that 
the said Convention extends or has ceased to extend to any territory shall he 
deemed to have been made under sub-section (i), 

[a] Load line is an imaginary line along the side of a ship below which the vessel must 
not sink when loaded (for the marking of load lines on ships, see S. 312). The Load Line 
Convention is an International Convention respiting Load Line, 1930. For definition 
of **Load Line Convention,” set S. 3 [h] This is the International Convention for 

the Safety of Life at Sea (kno^^^l briefly as the Safety Convention) of 1948, replacing the 
Safety Convention of 1929. This Convention contains a provision for the enactment 
and promulgation by Contracting Governments of laws and regulations to give effect to 
its provisioas. This Convention came into force on the 19th Novamber, 1952. For de- 
finition of "*Sttfety Convention,” ••• S. 3 (37). 
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Construeiim of ships 

SiS4m Construction rules. 

The Central Government may make rules (in this Act ca!k*<l the com- 
tniction rules), prescrilhnix the ret|uireinents that the hull. CMjuipment and ma- 
chinery of Indian passenger shi[)s shall comply with. 

The rules made under suh-.s^xtion fjj shall include sucli rcHjuiremcuts as 
ap[>car to the Ontral Gtwernment to implement the t)rovisions of the Safety 
Convention prescribiim the rt^ipiirements that the Indl. iquij^nnmt and ma* 
chinery of passenger shijis shall comply with, t^xcept so far as those provisions 
are implementtxl by the rules (or life saving appliances, the radio rules* the 
rules for direction finders or the collision regulations. 

(Jj The powers confcrrtHl on the C'entral Government liy this section sliall 
l)e in addition to the powers conferred l)y any other jirovision enabling it to 
prescrilie the requirtmieuts that passenger ships shall eoniply with. 

Pretrnitfyn of coUuwns 

285. Collision regulations. 

f/JThe Central Government may make regulations for tlu» prevention of 
collisions at sea and may thereliy regulate the lights and shapes to In? carrit?tl 
and cxliibited, the fog and tlistress signals to In* carried and umhI* and the 
steering and sailing rules to Ik* observctl liy Indian ships and sailing vessels 
registered in India. 

(:^) The collision regulations, together with the pro\ isions of this Part relating 
thereto or olherw ise relating to collisions, shall Ik* obscrv ikI by all foreign slii[)s 
and sailing vessels within Indian jurisdiction, and in any c isi* ar ising in any 
Court in India concerning matters .irising within Indi.in jnrisdic tion. stu h ships 
and sailing vt*sst*ls shall, so far as respects tlie collision regulations and tho said 
provisions of this Act. Ik* treated as if they were liulian ships or sailing vessels 
registered in India, as the case may Ik, 

280. Observance of collision regulations* 

(1) T he owner or master of every ship and the owner or tindal of every 
sailing vessel to which section 2S5 applies shall oiK*y tht* collision regulations, 
and shall not carry or exhibit any lights or shapes or use any fog or distress 
signals, other than those reciuirtHl by the said regulation.s. 

(:^) If any damage to person or projXTty arises from the non-ob.servAince by 
any such ship or sailing vessel of any of the collision regulations, the damage 
shall I )€ deemed to liave lK*en occasioned l»y the wilful default of the person in 
charge of the ship or the sailing vessed, as the case may Ik*, at the time unless 
it is shown to the satisfaction of the Court tlu^t the ciicnmstanc€*s of the caw* 
made a departure from the regulations necessary. 

28T« Inspectors of lights and shapes and fog and distress signals. 

(1) The Central Government may appoint persons to insj[>ect in any iK>r( 
ships or sailing vessels to which the collision regulations apply, for the purpoM; 
of seeing that such ships or sailing vessels are proix-rly providcxl with lights 
and shajxjsand with the means of making fog and distress signals, in pursuance 
of such regulations. 

(2) If an inspector appointed under sub-section (2) finds that any ship or 
sailing vessel is not so providcxl, he shall give to the owner, rnastcfr or tindai, 
notice in writing ixiinting out the deficiency, and also wliat, in his opinion, is 
reejuisite in order to remetly the same. 

(S) Every notice so given shall be communicated in the prescribed manner 
to the customs collector at any port from which such ship or sailing vessels 
may seek to clear ; and no customs collector to whom such conimumcation Is 
made shall grant such ship a port clearance or allow her to proceed to sea 
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without a certificate under the hand of some person appointed as aforesaid, to 
the effect that the said ship or sailing vessel is properly provided with lights 
and shapes and with the means of making fog and distress signals in pursuance 
of the said regulations. 

Life saving appliances and fire appliances. 

288 * Power to make rules as to life saving appliances. 

(2) The Central Government may, subject to the condition of previous publi- 
cation, make rules prescribing the life saving appliances to be carried by every 
Indian ship going to sea from any port or place in India. 

(2) In particular and without prejudice to the generality of the foregoing 
power, such rules may provide for all or any of the Allowing matters namely: 

(a) the arranging of ships into classes, having regard to the services in 
which they are employed, the nature and duration of the voyage and 
the number of persons carried : 

(h) the number, description and mode of construction of the boats, life-rafts, 
line throwing appliances, life-jackets and life-buoys to be carried by 
ships according to the classes in which the ships are arranged ; 

(c) the equipment to be carried by any such boats and rafts and the method 

to 1)6 provided to get tlie boats and other life saving appliances into 
the water, including oil for use in stormy weather ; 

(d) the provision in ships of a proper supply of lights inextinguishable in 
water and fitted for attachment to life-ouoys ; 

(e) the quantity, quality and description of buoyant apparatus to be carried 

on board ships either in addition to or in substitution for boats, life-rafts 
life-jackets and life-buoys ; 

(f) the position and means of securing the boats, life-rafts, life-jackets, life- 

buoys and buoyant apparatus ; 

(g) the marking of boats, life-rafts, and buoyant apparatus so as to show their 
dimensions and the number of persons authorised to be carried on 
them ; 

(h) the meaning of Iife-l>oats and the qualifications and certificates of 
lifeboatmen ; 

(i) the provision to be made for mustering the persons on board and for 

embarking them in the boats (including provision for the lighting of, 
and the means of ingress to and egress from, different parts of the ship); 

(j) the provision of suitable means situated outside the engine room whereby 

any discharge of water into the boats can be prevented ; 

(Jc) the assignment of specific duties to each member of the crew in case of 
emergency ; 

(l) the manner in which a notice given under section 287 or section 290 shall 

be communicated to the customs collector ; 

(m) the practice in ships of boat drills, and fire drills ; 

(n) the provision in ships of means of making effective distress signals by 
iday and by night ; 

(o) the provision in ships, engaged on voyages in which pilots are likely to 
bwe embarked, of suitable pilot ladders, and of ropes, lights and other 
appliances designed to make the use of such ladders safe ; 

(p) the periodical examination of any appliances or equipment required by 
any rules made under this Act to oe carried by ships ; and 

(q) the fees to be charged for the grant of any certificate under sub- 

section (s) ot section 290. 
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Sl(89* Rules relattnc to fire appliances. 

The Central Government may make rules prescribing the methods to be 
adopted and the appliances to be carried by every Indian ship going to sea 
from any port or place in India for the pres ention. detection and extinction ot 
fire on the ship (hereinafter referred to as fire appliances). 

290. Inspection of life saving appliances and fire appliances. 

(1) h surveyor may, at any reasonable time, inspect any ship for the 

of seeing that she is properly nrovided with life saving and fire appliances 
conformity with the rules made under this Act. 

(2) If the said surveyor finds that the ship is not so provided he 8*^0 

to the master or owner notice in writing pointing out the deficiency, and 
pointing out what in his opinion is reijuisite to remetly the siinie. 

(8) Every notice so given shall Iw communicatwl 
to the cu.stoms collector of any i>ort at which the ^ I" , i i ^ 

clearance and the ship shall Ik- detained until a certificate 
.surveyor is produced to the effect th.at the ship is projx-rly provided with 
saving and lire appliances in conformity with the said rules. 

Installation of radio telegraphy, radio Ulephony ami direction finders 

291. Radio requirements. cUi.. nf 

(1) Everv Indian sliip. iK-ing a passenger ship, and every oth.-r 

five hundreil tons gross tnnriage or more, shall, in accordance w ithth , 

made under section 290, be provided with a radio installation -‘n ; n'rescriVitxl 

tain a radio telegraph s«-rvice or a radio telephone service 

nature and shall he providi-d with such certificated oiK-rators and watclur. 

may lie prescriln-d; ri«i-ial 

Provided that the Central C'.ovenimerif may. by riotificHboii in the umcia* 
Caz(‘tte. exempt from the obligation imposwi by tins ’ J . 

of shi[)s if it is of opinion that having regard to the nature jj,,, 

which tlie ship or ships are engaged or other circumst ant ' s 
provision of a radio installation is unnecessary or unreasonaDie. 

(2) The radio installation retiuiretl under the said ru es to Ik* 

passenger ship or for any other ship of .sixteen hundrt*d mis ’ j j 

a radio telegraph installation; and that required to lx: ^ slnlf »k' 

less than .sixteen hundretl tons gross, other than a P‘'f \ t ,he 
either a radio telegraph installation or a radio teleplioru installiiti 

option of the owner. 


shall lx: provitled 


292. Radio direction finding apparatus. 

Everv Indian .ship of sixteen hunditxl tons gro.,s or more 

with a radio direction finder of the prcscribt-d description. 

293. Radio log. . . rx.i 

f/J Everv ship compulsorily cquippxl under the provisions ot . j-, 

wUh a radio telegraph nr radio telephone 

telegraph or radio telepl.one room a radio log in whi cli phone 

particulars relating to the ^P^'ration o the radio tdegranh or 
Installation and as to the maintenace of the radio telegraph or ra P 

service as may fx- prescribed. , t „ „ ter 

(2) The provisions of section 21.’> shall apply to the radio log I 
this section as if it were an official log. 

294. Powers of radio inspectors. . . 

( 1 ) A radio inspector may instxjct any ship for the 

is pro^rly provS with a radio telegraph or radio ™ v S 

operators in conformity with this Part, and for thns purpose may go 
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on Ixiard any ship at all reasonable times and do all things necessary for the 
proper inspection of the ship for the purpose of the provisions of this Part 
relating to radio telegraphy or radio telephony and may also require the master 
of the ship to supply him with any information which it is in the power of the 
master to supply for that purpose, including the production of any certificate 
granted under this Part in respect of the installation, and of the certificates of 
the operators and watchers on the ship: 

Provided that if a valid safety convention certificate is produced in respect 
of any ship other than an Indian ship, the inspection shall l>e limited to seeing 
that the ship is provided with a radio telegraph or radio telephone installation 
and that tne number of certified operators corresponds substantially with the 
particulars stated in the certificate. 

(ii)li a. radio inspector finds that a ship is not so provided, he shall give to 
the master or owner notice in writing pointing out the deficiency, and also 
pointing out what in his opinion is requisite to remedy the same. 

(3) Every notice given under sub.section ( 2 ) shall l)e communicated in the 
prescribed manner to the customs collector of any port at which the ship may 
seek to obtain port clearance who shall order that the ship shall be detained 
until a certificate under the liand of a radio inspector is produced to the etlect 
that the ship is properly provided with a radio telegraph or radio telephone 
installation ancl certifiecl operators and watchers in conformity with tliis Part. 

295 * Application of this Part to ships other than Indian Ships. 

The provisions of this Part relating to radio telegraphy, radio telephony and 
direction finders shall apply to ships other than Indian slups while they are 
within any port in India in like manner as they apply to Indian ships. 

296 . Power to make rules. 

(1) The Central Government may make rules to carry out the purposes of this 
Part relating to radio telegraphy or radio telephony. 

In particular and without prejudice to the generality of the foregoing 
power, such rules may prescribe — 

(a) the nature of the radio telegraph or radio telephone installation and radio 

direction finding apparatus to be provided and of the service to be main- 
tained. the form of tne radio log and the particulars to be entered there- 
in, and the number, grades and qualifications of certified operators to be 
carried; 

(b) the manner in which a notice given under section 294 shall l)e communi- 

cated to the customs collector; 

(c) the charging of fees for the grant of the certificate referred to in sub- 

section f)) of section 294, the amount of such fees and the manner in 
which they shall be recoverable. 

Signalling lamps 

297 . Signalling lamps. 

(3) Every Indian ship exceeding one hundred and fifty tons gross shall, when 
proceeding to sea from any port or place in India to any port or place outside 
India, te provided with a signalling lamp of the type approved by the Central 
Government. 

Stability information 

298 . Information about ships^s stability. 

(1) There shall be carried on board every Indian ship whose keel was laid 
after the 15th day of June, 1953, such information in writing about the ship's 
stability as is necessary for the guidance of the master in loading and ballasting 
the ship. 
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(2) The said information shall be in such form as may be approved by the 
Central Government (which may approve the provision of the information in 
the form of a diagram or drawing only) and shall l>e based on the determination 
of the ship's stability by means of an inclining test of the ship : 

Provided that the Central Government may allow the information to be based 
on a similar determination of the stability of a sister ship, 

("5^ When any information under this section is provided for any ship, the 
owner shall send a copy thereof to the Director-General. 

( 4 ) It is hereby declared that for the purpose of section 20(S (whicli requires 
documents relating to navigation to be delivered by the master of a ship to his 
successor) information under this section shall l>e deemed to be a document 
relating to the navigation of the ship. 

Safety certificates, safety equipment certificates, safety raclto 
telegraphy certificates, safety radio telephony certificates^ 
exemption certificates, etc, 

289* Safety certificates and qualified safety certificates for passenger ships* 

(h Where, on receipt of a declaration of survey granted \inder Part Vlll in 
respect of a passenger ship, tlie Central Covernineut is satisfied that the ship 
complies vvith the construction rules and with the provisions of this Act and 
the rules made thereunder rclatiiig to life saving and fire appliances and radio 
telegraphy or radio telephou)- installation applicable to such ship and is 
provided with lights and sliapes and the means of making fog and distress 
signals recpiired by the collision regulations, the Central Government may 
issue in respect of the ship a certificate in the prescril)ed form to be called a 
safety certificate. 

(2) Where on receipt of declaration of surv^ey granted tinder Part VIII in 
respect of a passenger ship the Central Government is satisfied that there is in 
force in respect of the ship an exemption certificate granted under section 302 
and that tl^e sV\ip complies with all the requiremcaits referred to in snh^ 
section (1) other than those from which the ship is exempt under that 
certificate, the Central Government may issue in respect of the ship a certificate 
in the prescrilied form to lx? calle<l a qualified safety certificate. 

300. Safety equipment and equipment certificates for ships other than 
passenger ships. 

(1) If in respect of any Indian ship of five hundred tons gross or more, not 
l>eing a passenger ship, the Central Goveriimeiil is satisfied that the ship 
complies vvith the nrovisions of this Act and tlie rules made thereunder relating 
to life saving and fire appliances and radio tt^legraphy or radio telephony 
installation applicable to such ship and is prov idttl with liglits and shai>es and 
the means of making fog and distress signals re<jnired by the collusion 
regulations, the Central Government may issue in resjwct of tlu? ship- 

fa^ where the ship performs voyages betwf?eij i)orts or places in India and 
{X)rts or places outside India, a certificate in the prescribed form to lx? 
called a safety equipment certificate; 

(b) w'here the ship |x?rforms vovages only Ixftweeri ports or places iu India, a 
certificate iu the prcscrilxxl form to l>e called an equipment certificate. 

Where in resjx?ct of any such ship a% is referred to in sub- section A 
there is in force an exemption certificate granted under .section 3()2 and the 
(>ntraJ Government is satisfied that the ship cximplies with all the re<juirementi 
refen^ to in that sub section other than those from which the ship is ex:empt: 
under that certificate, the Central Government may issue a certificate in the 
prescribed form to be called a mialified safety e<|uipfnent certificate or a 
qualified equipment certificate, as the case may be. 
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301. Radio telegraphy and telephony certificates. 

The owner or master of any Indian ship, not being a passenger ship, which 
is required by the provisions of section 291 to be provided with a radio 
telegraphy or radio telephony installation shall, if the Central Government is 
satisfied that the ship complies with all the provisions of this Act and the rules 
made thereunder relating to radio telegraphy or radio telephony applicable to 
such ship, receive — 

(a) in the case of a ship performing voyages between ports in India and ports 

outside India, a certificate in the prescribed form to be called a safety 
radio telegraphy certificate, or as the case may be, a safety radio 
telephony certificate; 

(b) in the case of a ship performing voyages only between ports in India, a 

certificate in the prescribed form to be called a radio telegraphy 
certificate, or as the case may be, a radio telephony certificate. 

302* Exemption certificates. 

The owner or master of an Indian ship which is exempt from any of the 
provisions of the construction rules or of this Act and the rules made there- 
under relating to life saving and fire appliances and radio telegraphy or radio 
telephony installation shall, on application to the officer appointed in this 
behalf by the Central Government, receive from such officer a certificate in the 
prescribkl form to be called an exemption certificate. 

303. Duration of certificates. 

(1) A safety equipment certificate, a qualified safety equipment certificate, 
an equipment certificate and a qualified equipment certificate issued under this 
Part shall be in force for twenty-four months from the date of its issue or for 
such shorter period as may be specified in the certificate. 

Any certificate issued under this Part not specified in sub-section 
shall be in force for twelve months from the date of its issue or for such shorter 
period as may be specified in the certificate. 

(3) The Central Government or any person authorised by it in this behalf 
may grant an extension of any certificate issued under this Part in respect of 
an Indian ship for a period not exceeding one month from the date when the 
certificate would but for the extension have expired, or if the ship is absent 
from India on that date, for a period not exceeding five months from that date. 

( 4 ) Notwithstanding anything contained in this section a certificate issued 
under this Part shall not remain in force after notice is given by the authority 
issuing the certificate to the owner or master of the ship in respect of which it 
has been issued that that authority has cancelled the certificate. 

304. Modification of safety convention certificates as respects life saving 

appliances. 

(1) If an Indian ship in respect of which a safety certificate issued under 
section 299 is in force has on board in the course of a particular voyage a total 
number of persons less than the number stated in the certificate to be the 
number for which the life saving appliances on the ship provide, the owner or 
master of the ship may obtain from the authority issuing the certificate, or any 
person authoring by the authority for the purpose, a memorandum to be 
attached to the certificate stating tne total numl^r of persons carried on the 
ship on ^at voyage, and the modifications which may be made for the purpose 
of that voyage in the particulars with respect to life saving appliances statM in 
the certificate. 

(2) Where a valid safety convention certificate is produced in respect of a 
passenger ship other than an Indian ship and there is attached to the certificate^ 
a memorandum which — 

has bean issued by or under the authority of the Government of the 
country in which the ship is registered, and 



[T&Bt] Mbbchant SHiPFmG Aar. 1956 


[08 806^7] 98a 


(b) modifies for the purpose of any particular voyage, in view of the number 
of persons achi Jly carried on that voyage, thh particulars stated in the 
certificate with respect to life saving apj^ances, 

the certificate shall have effect for the purpose of that voyage as if it were 
modified in accordance with the memorandum. 

305* Recognition of certificates issued outside India. 

A valid safety convention certificate issued in respect of a ship other than an 
Indian ship by the Government of the country to which the ship belongs 
shall, subject to such rules as the Central Government may make in this behalf,, 
have the same effect in India as the corresponding certificate issued in tespect 
of an Indian ship under this Part. 

306. Issue of certificates to foreign ships in India and Indian ships in 

foreign countries. 

(1) The Central Government may, at the request of the Government of a 
country to which the Safety Convention applies, cause an appropriate safety 
convention certificate to be issued in respect of a ship registers in that country, 
if it is satisfied in like manner as in the case of an Indian ship that such certin- 
cate can properly be issued, and where a certificate is issueci at such a request, 
it shall contain a statement that it has been so issued. 

(2) The Central Government may request the Government of a country to 
which the Safety Convention applies to issue an appropriate safety convention 
certificate in respect of an Indian ship and a certincate issued in pursuance of 
such a request and containing a statement that it has been so issued shall have 
effect for the purpose of this Act as if it had been issued by the Central 
Government. 

307. Prohibition on proceeding to sea without certificates. 

(1) No Indian passenger ship shall proceed on a voyage from any |>ort or 
place in India to any port or place outsiue India unless there is in force in 
respect of the ship either — 

(aj 3. safety certificate issued under section 299; or 

(b) a qualified safety certificate issued under section 299 and an exemption 
certificate issued under section 302; 

being a certificate wliich by the terms thereof Js applicable to the voyage on 
which the ship is about to proceed and to the trade in which she is for the time 
being engaged. 

(2) No sea-going Indian ship, of five hundred tons gross or more, not being a 
passenger ship, shall proceed on a voyage from any place in India to any place 
outside India unless there is in force in respect of the ship — 

(a) such certificate or certificates as would be required in her case by the 

provisions of sub-section (1) if she were a passenger ship, or 

(b) 2i safety equipment certificate issued under section 300 and a safety radio 

telegraphy certificate or. as the case may be, a safety radio telephony 
certificate issued under section 301, or 

fcj a qualified safety equipment certificate issued under section 300 and an 
exemption certificate issued under section 302 being certificates which 
by the terms thereof are applicafile to the voyage on which the ship is 
aoout to proceed and to the trade in which she is for the time being 
engaged. , 

(B) No sea-going Indian ship of five hundred ^ons gross or more, not being a 
passenger ship, shall proceed on a voyage between ports or places in 
India unless there is in force in respect of the ship — 
fo) an-equipment certificate issued under section 300; 



HSi [m 808 ^ 10 ] 


CTrs] MuftcHAirT SmrFiHa Aixr« 19S6 


(b) Si qualified equipment certificate issued under section 300 and an exemp- 
tion certificate issu^ under section 302; 

fe) a radio telegraphy certificate or a radio telephony certificate issued under 
section 301 or an exemption certificate issued under section 302; 

being a certificate which by the terms thereof is applicable to the voyage on 
whi<m the ship is about to proceed and to the trade in which she is for the 
time l>eing engaged. 

( 4} The master of every ship to which this section applies shall produce to 
the customs collector from whom a port clearance for the ship is demanded the 
certificate or certificates required by the foregoing provisions of this section to 
be in force when the ship proceeds to sea, and tlie port clearance shall not be 
granted and the ship may l>e detained until the said certificate or certificates 
are so produced. 

308. Production of certificates by ships other than Indian ships. 

(1) The master of every ship other than an Indian ship being a passenger 
ship or being a ship of five Hundred tons gross or more belonging to a country 
to which the Safety Convention applies, snail produce a valid safety convention 
certificate to the customs collector from whom a clearance for the ship is de- 
manded in respect of a voyage from a port or place in India to a port or place 
oiitside India and a clearance shall not be granted and the ship may be detained 
until such a certificate is so produced. 

Where a valid safety convention certificate is prcxlnced in respect of a 
ship other than an Indian ship, the ship shall not be deemed to be unsafe for the 
purpose of section 342 by reason of the defective condition of her hull, equip- 
ment or machinery unless it appears that the ship cannot proceed to sea with- 
out danger to the passengers or crew owing to the fact that the actual condition 
of the snip does not correspond substantially with the particulars stated in the 
certificate, 

309. Application of certain sections to certificates. 

The provisions of sections 228 to 231 (inclusive) shall apply to and in relation 
to every certificate issued by the Central Government under sections 299, 300, 
301 ana 502 in the same manner as they apply to and in relation to a certificate 
of survey. 

Load lines 

310« Ships exempt from provisions relating to load lines. 

fjJ Save as otherwise provided in this section, the provisions of this Part re- 
lating to load lines shall apply to all sailing vessels as they apply to ships, and 
accordingly, the expression '\ship*' in the said provisions of tnis Part snail be 
construed as including a sailing vessel. 

faj The provisions of this Part relating to load lines shall not apply to — 

faj any vsailing vessel of less than one hundred and fifty tons gross employed 
in coastwise bfetwpen [X)rts situated within India, Pakistan, Burma 

ana Ceylon; 

{bj and ship solely engaged ip fishing; 

foj any pleasure yacht. 

fSj The Central Government may, on such conditions as it may think fit, 
exempt from the provisions of tjiis Part relating to load lines — 

faJ any ship plying between the near neighbouring ^rts of two or more 
countries, if the Central Government and the Governments of those 
countries are satisfied tl^t the sheltered nature and conditions of (the 
voyages between those ports 'make it unreasonable or impracticable to 
apply to ships so plying provisions of this Part relating to linos; 

'n U. ^ 
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(b) any ship plving between near neighbouring port* of the same country, if 
the Central Government is satisfied as aforesaid; 

wooden ships of primitive build, if the Central Government considers 
tha^ it would be unreasonable or impracticable to apply the said provi- 
sions to them; 

(d) anv class of coasting ships of less than one hundred and fifty tons gross 
which do not carry cargo. 

311* Power to make rules as to load lines. 

The Central Government may, subject to the condition of jirevious publica- 
tion, make rules (hereafter in this Act referred to as the load line rules) regula- 
ting the survey of ships for the pur[x>se of assignment and marking of load lines 
and prescribing the conditions (hereafter in this Act referred to as the condi- 
tions of assignment) on which load lines may be assigned. 

312. Marking of deck line and load lines. 

(1) No Indian ship, l)eing a sliip of which the keel was laid after the 30th 
day of June, 1932, and not being exempt from the provisions of lliis Part rela- 
ting to load lines, shall proceed to sea unless - 

(a) the ship has been surveyed in accordance with the load line rules; 

(b) the ship complies with the conditions of assignment; 

(c) the ship is marked on each side with a mark (hereafter in this Act refer- 

red to as a deck line) indicating the position of the uppermost complete 
deck as defined by the load line rules, and with marks (hereafter in this 
Act referred to as load lines) indicating the several maximum deptlis to 
which the ship can l)e safely loaded in various circumstances prescril>cd 
l)y the load line rules; 

(d) the deck line and load lines arc of the description recjiiired by the load 
line rules, the deck line is in the position reipiired by those rules, and 
the load lines are of the numV)er reejuired by such of those rules as are 
applicable to the ship; and 

(e) the load lines are in the position required by such of the load line rules 

as are applicable to the ship. 

(2) No Indian ship, being a ship of which the keel was laid before the 1st 
day of July, 1932, and not l>eing exempt from the provisions of this Part relat- 
ing to load lines, shall proceed to sea unless — 

(a) the shin has l^en surveyed and marked in accordance with clauses (a), 
(c) and (d) of sub-section (l); 

(b) the ship complies with the conditions of assignment in principle and also 
in detail so far as, in the opinion of the Central Government, is reasona- 
*^ble and practicable having regard to the eJKciency of the protection of 

openings, the guard rails, the freeing ports and the means of access to 
the crew's quarters provided by the arrangements, fittings and applian- 
ces existing on the ship at the time when she is first surveyed under this 
section ; and 

(c) the load lines are either in the position required by cl.fgj of sub-section ("i,) 

or in the position reejuired by the tables used by tne Board of Trade of the 
United Kingdom on 31-12-1906, for fixing the position of load line.s, sub- 
ject to such modifications of those tables and of the application thereof 
as were in force immediately before 5-7-1930. 

(S^ Any ship attempting to proceed to sea without being surveyed and mar- 
ked as required by this section may be detained until she has f>een surveyed 
and, marked, and any ship which does not comply with the conditions of assign- 
merit to the extent required in her case by this section shall be deemiaa to be 
unsafe for the purpose of S. 336, 
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313* Submersion of load lines. 

(1) An Indian ship (not being exempt from the provisions of this Part relat- 
ing to load lines) sh^ not be so loaded as to submerge in salt water, when the 
ship has no list, the appropriate load line on each side of the ship, that is to 
sav, the load line indicating or purporting to indicate the maximum depth to 
wnich the ship is for the time oeing entitled under the load line rules to be 
loaded. 

Without prejudice to any other proceedings under this Act, any ship 
which is loaded in contravention of this section may be detained until she 
ceases to be so loaded. 

314« Maintenance of load line marks. 

(1) No owner or master of an Indian ship which has been marked in accord* 
ance with the foregoing provisions of this Part, shall without reasonable cause, 
fail to keep the ship so marked. 

(2) No person shall conceal, remove, alter, deface or obliterate, or suffer any 
person under his control to conceal, remove, alter, deface or obliterate any 
mark placed on any such ship in accordance with the foregoing provisions of 
this Part except with the authority of a person entitled under the load line rules 
to authorise the alteration of the mark or except for the purpose of escaping 
capture by an enemy or by a foreign ship of war in the exercise of some 
belligerent right, 

31 S« Inspection of ships with respect to load lines. 

A surveyor may inspect any Indian ship for the purpose of seeing that the 
provisions of this Part relating to load lines have been complied with and for 
this purpose may go on board the ship at all reasonable times and do all things 
necessary for the proper inspection or the ship and may also reauire the master 
of the ship to supply him with any information which it is in tne power of the 
master to supply for that purpose, including the production of any certificate 
granted under this Part in respect of the ship. 

Load line certificates, 

316* Issue of load line certificates and effect thereof. 

(1) Where an Indian ship has been surveyed and marked in accordance with 
the foregoing provisions of this Part and complies with the conditions of assign- 
ment to the extent required in her case by those provisions, there shall bo 
issued to the owner of the ship on his application and on payment of the pre- 
scribetl fee,— 

(a) in the case of a ship of one hundred and fifty tons gross or more which 
carries cargo or passengers, a certificate to be called "'an international 
load line certificate"; ana ^ 

(h) in the case of any other ship, a certificate to be called "an Indian load 
line certificate." 

{2) Every such certificate shall l>e issued either by the Central Government 
or by such other person as may be authorised in that behalf by the Central 
Government and shall be issued in such form and manner as may be prescribed 
by the load line rules. 

(S) Th€ Central Government may request the Government of a country to 
which the Load Line Convention applies to issue a load line certificate in the 
form of an international load line certificate under that Convention in respect 
of an Indian ship and a certificate issued in pursuance of such a request^ and 
containing a statement tl^at ithas been so issued shall have effect for the 
purposes of this Part as if it h^d been issu^ by the Central Government. 

Where a load line certificate issued in pursuance of this section andf for 
the time being in force, is produced in respect of a ship, the ship shall, fot the 
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purposes of the foregoing provisions of this Part, be deemed to have been 
surveyed as required by those provisions, and if the deck line and load lines on 
the ship are of the number and description required by the load line rules and 
the position of the deck line and load lines corresponds with the position 
specified in the certificate, the ship shall be deemed to [ye marked as required 
by those provisions. 

3 IT. Duration, renewal and cancellation of certificates. 

(1) Every load line certificate issued by or under the authority of the Central 
Government, shall, unless it is renewed in accordance with the provisions of 
sub-section (2), expire at the end of such period, not exceeding five years from 
the date of its issue, as may be specified therein. 

(2) Any such load line certificate may, after a survey not less effective than 
the survey required by the load line rules before tlie issue of the certificate, be 
renewed from time to time by the Central Government or by any person autho- 
rised by the Central Government to issue a load line certificate, for such period 
not exceeding five years on any occasion as the Central Government or the 
person renewing the certificate thinks fit. 

(3) The Central Government may cancel any such load line certificate in 
force in respect of a ship if it has reason to believe that — 

(a) material alterations have taken place in the hull or superstructures of the 

ship which affect the position of the load lines; or 

(b) the fittings and appliances for tlie protection of o{>enings, the guard rails, 

the freeing ports or the means of access to the crew's quarters have not 
been maintained on the ship in as effective a condition as they were in 
when the certificate was issued; or 

Cc^the marking of the deck line and load lines on the ship have not been 
properly maintained: 

Provided that no such order shall be made unless the person concerned has 
been given an opportunity of making a representation against the order 
propo^. 

(4) The owner of every ship in respect of which any such certificate has 
been issued shall, so long as the certificate remains in force, cause the ship to 
be surveyed in the prescribed manner once at least in each year after the isstie 
of the certificate for the purpose of seeing whether the certificate .should, having 
regard to sub-section (3J, remain in force, and if the ship is not so siirveyed, 
the Central Government may cancel the certificate : 

Provided that the Central Government, if it thinks fit in any particular case, 
may extend the said period of one year. 

Where any such load line certificate has expired or been cancelled, the 
Central Government may require the owner or master of the ship to which the 
certificate relates to deliver up the certificate as it directs and the ship may l>e 
detained until such requirement has been complied with. 

(6) On the survey of any shijp in pursuance of this section there shall be paid 
by the owner of the ship such tee as may be prescribed. 

318. Ships not to proceed to sea without certificate. 

(1) No Indian ship shall proceed to sea unless there is in force in respect of 
the ship a load line certificate issued under the provisions of section 316. 

(2) The master of every Indian ship shall produce to the customs collator, 
from whom a port clearance for the ship is aemanded, the certificate which is 
required by the foregoing provisions of this section to be in force ^hen the 
ship proceeds to sea, and the port clearance shall not be granted, and the ship 
may te detained, until that certificate is so produced. 



886 [88 810 ^ 92 ] 


[The] Mebchant Shippino Act, 1958 


319 . Publication of load line certificate and particulars relating to depth 

of loading. 

{!) When a load line certificate has been issued in pmrsuance of the fore- 
going provisions of this Part in respect of an Indian ship other than a home- 
trade snip of less than two hundred tons gross — 

(aj the owner of the ship shall forthwith on the receipt of the certificate 
cause it to he posted up in some conspicuous place on board the ship 
and to be kept so posted up and legible so long as the certificate 
remains in force and the ship is in use ; and 

(bj the master of the ship, l)efore making any other entry in any official log 
book, shall enter or cause to be entered therein the particulars as to the 
position of the deck line and load lines specified in the certificate. 

Before any such ship leaves any dock, wharf, harbour or other place for 
the purpose of proceeding to sea, the master thereof shall — 

(aJ enter or cause to be entered in the official log book such particulars 
relating to the depth to which the ship is for the time l:)eing loaded as 
the Central Government may by rules made in this behalf prescribe; and 

(bJ cause a notice in such form and containing such of the said particulars 
as may be required by the said rules, to be posted up in some conspicu- 
ous place on board the ship and to be kept so posted up and legible until 
the ship arrives at some other dock, wharf, harl>our or place : 

Provided that the Central Government may by the said rules exempt home- 
trade ships or any class of home- trade ships from the requirements of clause (bJ 
of this suo-section. 

320 . Insertion of particulars as to load lines in agreements with the crew. 

(J) Before an agreement witli the crew of any ship in respect of which a 

load line certificate is in force, is signed by any member of the crew, the 
master of the ship shall insert in the agreement the particulars as to the posi- 
tion of the deck line and load lines specified in the certificate. 

(2) In the case of a ship required by this Act to engage its crew before a 
shipping master, the shipping master shall not proceed with the engagement 
of the crew until — 

(a) there is produced to him a load line certificate for the time being in 
force in respect of the ship ; and 

(bJ he is satisfied that the particulars required by this section have been 
inserted in the agreement with the crew. 

Special provisions as to ships other than Indian ships, 

321 . Issue of load line certificates to foreign ships in India and Indian 

ships in foreign countries. 

The Central Government may, at the request of a country to which the Load 
Line Convention applies, issue an international load line certificate in respect 
of a ship registered in that country if it is satisfied in like manner as in the 
case of an Indian ship that it can properly issue the certificate and where the 
certificate is issued at such a request, it shall contain a statement that it has 
been so fssued. 

322 . Recognition of load line certificates issued outside India. 

An international load line certificate issued in respect of any ship other than 
an Indian ship by the Government of the country to which the ship belongs 
shall, subject to such rules ^ the Central Government may make in this behalf, 
have the same effect in India as a load line certificate issued in respect of an 
Indian ship under this Part. 
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S23« Inspection and control of I#oad Line Convention ships other than 
Indian ships. 

(1) K surveyor may, at any reasonable time, go on board any ship other than 
an Indian ship being a ship of one hundred and fifty tons gross or more carrying 
cargo or passengers and registered in a country to which the Load Line Con- 
vention applies, when such ship is within any port in India, for the purpose of 
demanding the production of any load line certificate for the time being in 
force in respect of the ship. 

(2) If a valid international load line certificate is produced to the surveyor 
on any such demand, the surveyor's powers of inspecting the ship with respect 
to load line shall be limited to seeing — 

(a) that the ship is not loaded beyond the limits allowed by the certificate ; 

(h) that the position of tlie load lines on the ship corresponds with tlie 
position specified in the certificate ; 

(c) that no material alterations have taken place in the hull or su[X"rstruc- 

tures of the ship which affect the position of the load lines ; 

(d) that the fittings and appliances for the protection of openings, the guard 
rails, the freeing ports and the means of access to the crew's quarters 
have been maintained on the ship in as eHective a condition as they 
were in when the certificate was issued. 

(3) If it is found on any such inspection that tlie ship is loaded beyond the 
limits allowed by the certificate, the ship may be detained and the provisions 
of section 342 shall apply. 

(4) If it is found on any such inspection that the load lines on tlie sliip are 
not in the position specified in the certificate, the ship may be detaiiiecl until 
the matter lias been rectified to the satisfaction of the surveyor. 

(5) If it is found on any such inspection tliat the ship has been so materially 
altered in respect of the matters referred to in clauses (c) and (d) of sub-sec- 
tion (2) that the ship is manifestly unlit to proceed to sea without danger to 
human life, the ship shall be deemed to be unsafe for the purpose of section 330 
(in the case of an Indian ship) or for the purpose of section 342 (in the case of 
any other ship) : 

Provided that where the ship has been detained under either of the last- 
mentioned sub-sections, the Central Government shall order the ship to be 
released as soon as it is satisfied that the ship is fit to proceed to sea without 
danger to human life. 

(6) If a valid international load line certificate is not produced to the 
surveyor on such demand as aforesaid the surveyor shall have the same power 
of inspecting the ship, for the purpose of seeing that the provisions of this Part 
relating to load lines have been complied with as if the ship were an Indian ship. 

(7) For the purposes of this section a ship shall be deemed to be loaded 
beyond the limits allowed by the certificate if she is so loaded as to submerge 
in salt water, when the ship has no list, the appropriate load line on each side 
of the ship, that is to say, the load line appearing by the certificate to indicate 
the maximum depth to which the ship is tor tlie time being entitled under the 
Load Line Convention, to be loaded. 

324* Certificate of Load Line Convention ships other than Indian ships to 
be produced to customs. 

The master of every ship other than an Indian ship, being a ship of one 
hundred and fifty tons gross or more cariying cargo or passengers, and belong- 
ing to a country to which the Load Line Convention applies, shall produce to 
the customs collector from whom a port clearance for the ship from any port 
in India is demanded — 

(a) in a case where port clearance is demanded in respect of a vc^age to a 
port outside Imua« a valid international load line certificate; 
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(b) in a case where port clearance is demanded in respect of any other 
voyage, either a valid international load line certificate or a valid Indian 
load line certificate; 

and the port clearance shall not be granted, and the ship may be detained, until 
the certificate required by this section is so produced. 

32tSm Marking of deck line and load lines of ships other than Indian ships. 

The provisions of section 312 shall apply to ships other than Indian ships 
proceeding or attempting to proceed to sea from ports in India as they apply to 
Indian ships subject to the following modifications, namely : 

(a) the said section shall not apply to a ship other than an Indian ship if a 

valid international load line certificate is produced in respect of the ship; 
and 

(b) sul)ject to the provisions of clause (a), a ship other than an Indian ship 

which does not comply with the conditions of assignment to the extent 
required in her case by section 323 shall be deemed to be unsafe for the 
purpose of section 342. 

326 . Submersion of load line of ships other than Indian ships. 

The provisions of section 313 shall apply to ships other than Indian ships, 
while they are within any port in India as they apply to Indian ships subject to 
:the following modifications, namely : 

(a) no ship of one hundred and fifty tons gross or more carrying cargo or 
passengers and belonging to a country to which the Loaci Line Conven- 
tion applies, shall be detained and no proceedings shall be taken against 
the owner or master thereof by virtue of the said section except after an 
inspection by a surveyor as provided by section 323, and 

^(bj the expression “the appropriate load line"' in relation to any ship other 
than an Indian ship shall mean — 

ft) in the case of a ship in respect of which there is produced on such 
an inspection as aforesaid a valid international loadline certificate, 
the load line appearing l)y the certificate to indicate tlie maximum 
depth to which the ship is for the time being entitled under the 
Load Line Convention, to be loaded; 

(a) in any other case, the load line which corresponds with the load 
line indicating the maximum depth to which the ship is for the 
time being entitled under the load line rules to be loaded, or, if 
no load line on the ship corresponds as aforesaid, the lowest load 
line thereon, 

327 « Inspection of ships other than Indian ships belonging to non-Conven- 
tion countries. 

The provisions of section 315 shall apply, in the same manner as they apply 
to Indian ships, to all ships registered in a country to which the Load Line 
Convention does not apply while they are within Indian jurisdiction. 

328 . Load line certificates of ships other than Indian ships. 

fl) The provisions of this Part relating to the issue, effect, duration, renewal 
and cancellation of Indian load line certificates shall apply to ships other than 
Indian ships as they apply to Indian ships subject to the following modifica- 
tions, namely : 

(a) any such certificate may be issued in respect of any such ship as in res- 
pect of an Indian ship provided that any such certificate issued in res- 
pect ^ a ship of one nundred and fifty tons gross or more carrying cargo 
or passengers and registered in a country to which the Load Lirie Con- 
vtaition api^ies, shall only be valid so long as the ship is not plying on 
voyages from or to any port ifi' India to or from any {^ace outs^ India 
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and shall be endorsed with a statement to that effect and shall be can- 
celled by the Central Government if it has reason to believe that the ship 
is so plying; and 

(b) the survey recjuired for the purpose of seeing whetlier the certificate 
should remain in force shall take place when re(|uired by the Central 
Government. 

(S) If the Central Government is satisfied — 

/a) that provision has been made for the fixing, marking and certifying of 
loacl lines by the law in force in any country outside India with respect 
to ships (or any class or description of ships; of that country and has 
also been so made (or has been agreed to be so made) for recognising 
Indian load line certificates as having the same effect in ports of that 
country as certificates issued under the said provision, and 

(b) that the said provision for the fixing, marking and certifying of load lines 
is based on the same principles as the corresponding provisions of this 
Part relating to load lines and is equally effective, 

lit may, by notification in the Official Gazette, direct that load line certificates 
issued in pursuance of the said provision or in respect of ships (or that class or 
description of ships) of that country, shall have the same effect for the purpose 
of this Part as Indian load line certificates : 

Provided that such direction shall not apply to ships of one hundred and 
fifty tons gross or more carwing cargo or passengers and registered in countries 
to which the Load Line Convention applies, if such ships are engaged in ply- 
ing on voyages from or to any port in Inaia to or from any port outside India, 

329 . Certificates to be produced to customs by ships other than Indian 
ships registered in non-Convcntion countries. 

The master of every ship registered in a country to which the Load Line 
Convention does not apply shall produce to the customs collector from whom 
a port clearance for the ship from any port in India is demanded, either an 
Indian load line certificate or a certificate having effect under this Act as such 
a certificate, being a certificate for the time l:)eing in force in respect of the 
ship, and the port clearance shall not be granted and the ship may be detained 
until the certificate required by this section is so produced. 

Loading of timber 

330 * Power to make rules as to timber cargo, 

(1) The Central Government shall, subject to the condition of previous 
publication, make rules (hereafter in this section referred to as the timber 
cargo rules) as to the conditions on which timber may be carried as cargo in 
any uncovered space on the deck of any Indian ship. 

(2) The timber cargo rules may prescribe a special load line to be used only 
when the ship is carrying timber as cargo on deck and the conditions on which 
such special load line may be assigned, and may further prescrilie either 
generally or with reference to particular voyages and seasons the manner and 
position in which such timber is to be stowed and the provisions which are 
to be made for the safety of the crew. 

(3) Any surveyor may at any reasonable time, inspect any Indian ship 
carrying timber as cargo in any uncovered space on her deck for the purpose 
of s4ing whether the timber cargo rules have been complied with. 

(4) The foregoing provisions of this seqtioirand the timber cargo rules $^11 

apply to ships other than Indian ships while jfhey are within Indian jurisdiction 
as they apply to Indian ships. : :: j ; 

[Vol. 10.] 2 A.M. 10 
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Dangerous goods and grain cargoes 
331* Carriage of dangerous goods. 

(I) The Central Government may make rules for regulating in the interests 
of safety the carriage of dangerous goods in ships. 

(!^) In particular, and without prejudice to the generality of the foregoing 
power, such rules may provide for the classification of such goods, the packing, 
marking and stowing of such goods or any class of goods and the fixing of the 
maximum quantity of any such class of goods which may be carried in different 
ships or classes of ships. 

(3) The owner, master or agent of a ship carrying or intending to carry any 
dangerous goods as cargo and about to make a voyage from a port in India 
shalT.furnish in advance trie prescribed particulars of the ship and the cargo to 
such authority as may be prescribed for the purpose. 

(4) A surveyor may inspect the ship for the purpose of securing that any 
rules under this section are complied witn. 

( 5 ) If any of the rules made in pursuance of this section is not complied 
with in relation to any ship, the .ship shall l>e deemed for the purpose of this 
Part to be an unsafe ship. 

(6) This section shall apply, in the same manner as it applies to Indian ships, 
to ships other than Indian ships while they are within any port in India or are 
embarking or disembarking passengers or are loading or discharging cargo or 
fuel'within Indian jurisdiction. 

Explajwii on.— In this section the expression ''dangerous goods'' means goods 
whicn by reason of the nature, quantity or mode of stowage are either singly 
or collectively liable to endanger the life or tlie health of persons on or near 
the ship or to imperil the ship, and includes all substances within the meaning 
of the expression "explosive" as defined in the Indian Explosives Act, 1881, 
and any other goods which the Central Government may by notification in the 
Official Gazette specify as dangerous goods but shall not include any fog or 
distress signals or like equipment required to be carried by the ship under 
this Act or the rules or regulations thereunder. 

332« Carriage of grain. 

( 1 ) Where grain is loaded on board any Indian ship anywhere or is loaded 
within any port in India on board any other ship, all necessary and reasonable 
precautions shall be taken to prevent the grain from slnfting; and if such 
precautions as aforesaid are not taken, the owner or tlie master of the ship or 
any agent of the owner who was charged with the loading or with sending the 
ship to sea laden with grain shall be guilty of an offence under this sub-section 
ana the ship shall be deemed for the purposes of this Part to be unsafe by 
reason of improper loading. 

(jg) Where any ship which is loaded with grain outside India without all 
necessary and reasonable precautions having l)een taken to prevent the grain 
from shifting, enters any port in India so laden, the owner or master of the 
ship shall be guilty of an offence under this sub-section and the ship shall be 
deemed for tire purposes of this Part to be unsafe by reason of improper 
loading. 

(3) On the arrival at a port in India from a port outside India of any ship 
carrying a cargo of grain, the master shall cause to be delivered at the port to 
such customs or other officer as may be specified by the Central Government 
in this behalf, a notice stating — 

(a) the draught of water and free board of the said ship after the loading of 
the cargo was completed at the final port of loading; and 

(b) the following particulars of the grain carried, namely: — 

(i) the kind of^grain and quantity thereof stated in cubic feet, quarters, 
busies or Ions wmght; 



[The] Mebchakt Bhippiho Act, 1958 


[be ssupM] 24B 


(a) the raode in which the grain is stowed; and 

(Hi) the precautions taken to prevent the grain from shifting. 

( 4 ) Any person authorised in this behalf by general or special order of the 
Central Government may, for securing the observance of the provisions of this 
section, inspect a ship carrying a cargo of grain and the mode in which such 
cargo is stowed therein, 

(5) The Central Government may, ‘.subject to the condition of previous 

publication, make rules in relation to the loading of ships with grain generally 
or of ships of any class specifying the precautions to be taken, and when such 
precautions have been prescribed, they shall be treatc*d for the purposes 
of this section to be included in the expression ‘'necessary and reasonable 
precautions'". j 

( 6 ) In this section, the expression *‘grain" includes wheat,, maize, oats, rye, 
barley, rice, pulses and seeds, and the expression “ship carrying a cargo of 
grain" means a ship carrying a quantity of grain exceeding one-third of the 
ship's registered tonnage reckoning one hundred cubic feet or two tons of 
weight of grain as equivalent to one ton of registered tonnage. 

Sub-division load lines 

333. Submersion of sub-division load lines in case of passenger ships. 

( 1 ) Where — 

(a) an Indian passenger ship has l)een marked with sub-division load lines, 
that is to say, load lines indicating the depth to wliich the sliip may be 
loaded having regard to the extent to which slie is sub-divided and to 
the space for the time being allotted to passengers, and 

(h) the appropriate sub-division load line, that is to say, tlie sub-division 
load line appropriate to the space for the time being allotted to passen- 
gers on the ship, is lower than the load line indicating the maximum 
depth to which the ship is for the time being entitled under the 
provisions of this Part to ne loaded, 

the ship shall not be so loaded as to submerge in salt water the appropriate 
sub-division load line on each side of the ship when the ship has no list. 

( 2 ) Without prejudice to any other proceedings under this Act, any such 
ship which is loaded in contravention of this section may lx? detained until 
she ceases to l>e so loaded. 

Unseaworthy ships 

334. Unseaworthy ship not to be sent to sea. 

( 1 ) Every person who sends or attempts to send an Indian ship to sea from 
any port in India in such an unseawortny state that the life or any person 
is likelv to be thereby endangered shall, unless he proves that he used all 
reasonaole means to insure her oeing sent to sea in a seaworthy state or that 
her going to sea in such unseaworthy state was under the circum.stances 
reasonable and justifiable, l>e guilty of an offence under this sub-section. 

(2) Every master of an Indian ship who knowingly takes such ship to sea in 
such unseaworthy state that the life of any person is likely to oe thereby 
endangered shall, unless he proves that her going to sea in such uriseaworthy 
state was, under the circumstances, reasonable and justifiable, be guilty of an 
offence under this sub-section. 

(3) For the purpose of giving such proof, every person charged under this 
section may give evidence in the same manner as any other witness. 

( 4 ) No prosecution under this section shall be instituted except by, or with 
the consent of, the Central Government. 

(6) A shm is *"unsea worthy" within the meaning of this Act when the 
materials ot which she is made, her construction, the qualificatitms of the 
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master, the number, description and qualifications of the crew including officers, 
the weight, description ana stowage of the cargo and ballast, the condition of 
her hull and equipment, lx>ilers and machinery are not such as to render her in 
every respect iit for the proposed voyage or service. 

33S« Obligation of owner to crew with respect to seaworthiness. 

(1) In every contract of service, express or iiTiplied between the owner of an 
Indian ship and the master or any seaman thereof, and in every contract of 
apprenticeship whereby any person is bound to serve as an apprentice on board 
any such ship, there shall be implied, notwithstanding any agreement to the 
contrarv, an obligation on the owner that such owner and the master, and every 
agent cnarged with the loading of such ship or the preparing thereof for sea, or 
the sending thereof to sea, shall use all reasonable means to ensure the seawor. 
thiness of such ship for the voyage at the time when such voyage commences, 
and to keep her in a seaworthy state during the voyage. 

(2) For the purpose of seeing that the provisions of this section have been 
complied with, the Central Government may, either at the request of the owner 
or otherwise, arrange for a survey of the hull, equipment or machinery of any 
sea-going ship by a surveyor. 

Detention of unsafe ships by the Central Government, 

336. Power to detain unsafe ship and procedure for detention. 

(1) Where an Indian ship in any port to which the Central Government may 
specially extend this section is an unsafe ship, that is to say, is by reason of the 
defective condition of her hull, equipment or machinery, or by reason of 
overloading or improper loading, unfit to proceed to sea without serious danger 
to human life, having regard to the nature of the service for which she is 
intended, such ship may be provisionally detained for the purpose of being 
surveyed and either finally detained or released as follows, namely : — 

(a) The Central Government, if it has reason to believe, on complaint or 
otherwise, that any such ship is unsafe, may order the ship to provi- 
sionally detained as an unsafe ship for the purpose of being surveyed. 

(b) A written statement of the grounds of such detention shall be forthwith 
served on the master of such ship. 

(c) When the Central Government provisionally orders the detention of a 
ship, it shall either refer the matter to the Court of survey for the port 
where the ship is detained, or forthwith appoint some competent person 
to survey such ship and report thereon; and, on receiving the report, 
may eitner order the ship to be released or if in its opinion the ship is 
unsafe, may order her to be finally detained, either absolutely or until 
the performance of such conditions with respect to the execution of 
repairs or alterations, or the unloading or reloading of cargo, as the 
Central Government thinks necessary for the protection of human life. 

(d) Before an order for final detention is made, a copy of the report shall be 
served upon the master of the ship, and within seven days after such 
service tne owner or master may appeal against such report, in the 
manner prescribed, to the Court of survey for the port where the ship is 
dejtained. 

(e) Where a ship has been provisionally detained and a person has been 
appointed under this section to survey such ship, the owner or master of 
the ship> any time before such person makes that survey, may require 
that he shall take with him as assessor such person as the owner or 
master may select, being a person named in the list of assessors for the 
Court of survey or, if there is no such list, or if it is impracticable to 
procure the attendance of any person named in such list, a person of 
naiitic^» Engineering or other special skill and experience. If the 
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surveyor and assessor agree that the ship should be detained or released, 
the Central Government shall cause the ship to be detained or released 
accordingly, and the owner or master shall have no right of appeal. If 
the surveyor and assessor differ in their report, the Central Government 
may act as if the requisition had not been made, and the owner or master 
shall have a right of such appeal touching the report of the surveyor as 
is hereinbefore provided in this section. 

(f) Where a ship has been nrovisionally detained, the Central Government 
may at any time if it thinlcs it expedient, refer the matter to the Court of 
survey for the port where the ship is detained. 

(g) The Central Government may at any time, if satisfied that a ship detained 
under this section is not unsafe, order her to be released either \ipon or 
without any conditions. 

Any person appointed by the Central Government for the purpose (in this 
Act referred to as a detaining officer) shall have the same power as the Central 
Government has under this section of provisionally ordering the detention of a 
ship for the purpose of being .surveyed, and of appointing a person to survey 
her; and if he thinks that a ship so detained by him is not unsafe, may order 
her to be released. 

(S) A detaining officer shall forthwith report to the Central C^overnnient any 
order made by him for the detention or release of a ship. 

( 4 ) A ship detained under this .section shall not be relea.sed by reason of her 
Indian register being subsequently closed. 

Costs of detention and damages incidental thereto 

33T« Liability of Central Government for costs and damage when ship 
wrongly detained. 

If it appears that there was not reasonable and probable cause, by rea.son of 
the condition of the ship or the act or default ot the owner or the master, for 
the provisional detention of a ship, the Central Government shall be liable to 
pay to the owner of the ship his co.sts of and incidental to the detention and 
survey of the ship, and also compensation for any Io.ss or damage sustained by 
him by reason of the detention or survey. 

338« Liability of shipowner for costs when ship rightly detained. 

If a shin is finally detained under this Part, or if it appears that a ship provi- 
sionally detained was at the time of such detention unsafe, or if a ship is 
detained in pursuance of any provision of this Part which provides for the 
detention of a ship until a certain event occurs, the owner of the ship shall be 
liable to pay to the Central Government its co.sts of and incidental to tne deten- 
tion and survey of the ship; and the ship shall not be relea.scd until such costs 
are paid. 

339« Method of calculating costs of detention and survey. 

For the purposes of this Act, the costs of and incidental to anv proceeding 
before a Court of survey, and a reasonable amount in respect of tne remunera- 
tion of the surveyor or any person appointed to repre.sent the Central Govern- 
ment before the Court, shall \ye deemed to be part of the costs of the detention 
and survey of the ship. 

340» Power to require from complainant security for costs, etc. 

When a complaint is made to the Central Government or a detaining officer 
that an Indian ship is unsafe, it shall be in the discretion of the Central Govern- 
ment or the detaining officer, as the case may be, to require the complainant to 
give security to the satisfaction of the Central Government or the detaining 
officer for the costs and compensation which such complainant may become 
liable to pay as hereinafter mentioned : 

Provided that, where the complaint is made by one-fourth, being not less 
than three, of the seamen belonging to the ship, and is not in the opinion o f 



246 [SB Ml-349] 


[The] Mbbchant Shipping Act, 1968 


the Central Government or the detaining officer frivolous or vexatious, such 
security shall not be required; and the Central Government or the detaining 
officer shall, if the complaint is made in sufficient time before the sailing of the 
ship, take proper steps to ascertain whether the ship ought to be detained under 
this Part. 

341 . Costs, etc., payable by Central Government recoverable from com- 
plainant. 

Where a ship is detained in consequence of any complaint and the circum- 
stances are sucli that the Central Government is liable under this Part to pay 
to the owner of the ship any costs or compensation, the complainant shall be 
liable to pay to the Central Government all such costs and compensation as the 
Central Government incurs, or is liable to pay, in respect of the detention and 
survey of the ship. 

342 » Application to ships other than Indian ships of provisions as to 
detention. 

When a ship other than an Indian ship is in a port in India and is, whilst at 
that port, unsafe by reason of the defective condition of her hull, equipment or 
machinery, or by reason of overloading or improper loading, the provisions of 
this Part with respect to the detention of ships shall apply to that ship as if she 
were an Indian ship witli the following modifications, namely : — 

(a) a cony of the order for the prov isional detention of the ship shall forth- 

with be served on the consular officer for the country to which the ship 
belongs at or nearest to the port in which such ship is detained ; 

(b) the consular officer, at the request of the owner or master of the sliip, may 

require that the person appointed by the Central Government to survey 
the ship sliall be accompanied by such person as the consular officer may 
.select, and in that case, if the surveyor and that person agree, the Central 
Government shall cause the ship, to be detained or released accordingly; 
but, if they differ, the Central Ciovernment may act as if the requisition 
had not l>een made, and the owner and master shall have the like right 
of appeal to a Court of surv^ey touching the report of the surveyor as is 
hereinbefore provided in the case of an Indian ship; and 

(c) where the owner or master of the ship appeals to the Court of survey, the 

consular officer, at the request of the owner or master, may appoint a 
competent person to be assessor in the case in lieu of the assessor who, 
if the ship were an Indian ship, would be appointed otherwise than by 
the Central Government. 

343 * Exemption of ships from certain provisions of this Part. 

(1) Nothing in this Part — 

(a) prohibiting a ship from proceeding to sea unless there are in force in 

relation to the snip, or are produced the appropriate certificates issued 
under this Part or the appropriate safety convention certificates; 

(b) requiring information about a ship’s stability to be carried on board; 
shall, unless in the case of information about a ship’s stability the Central 
Government otherwise orders, apply to any troopship, pleasure yacht or fishing 
vessel or to any ship of less than five hundred tons gross other than a passenger 
ship or to any ship not fitted with mechanical means of propulsion. 

(2) Nothing in the preceding sub-section shall affect the exemption conferred 
by any other provision of this Act. 

(S ) Nothing in this Part sliall apply to any ship other than an Indian ship 
while it is within any port in India if it would not have been within such port 
but for stress of weather or any other circumstance that neither the master nor 
the owner nor the charterer, if any, of the ship could have prevented or fore- 
stalled. 
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344 . Power to make rules respecting certificates under this Part. 

(1) The Central Government may, subject to the condition of previous puhlica- 
-tion, make rules to carry out the purposes of this Part relating to certificates 
granted under tliis Part. 

(2) In particular and without prejudice to the generality of the foregoing 
power, such rules may prescribe — 

(a) the form of any certificate issued under this Part; 

("tjthe circumstances in which a certificate purporting to have been issued 
outside India in accordance with the nrovisions of the Safety Conven- 
tion or the Load Line Convention shall be recognised in India; 

(c) the fees to be charged in respect of any certificate issued under this Part 
and the manner in which such fees may be recovered. 


PART X 

Collisions, accidents at sea and Limitation of Liability 

345 . Division of loss in case of collision. 

(1) Whenever l)y the fault of two or more ships damage or loss is caused to 
one or more of them or to the cargo of one or more of them or to any property 
on board one or more of them, the liability to make good the damage or loss 
shall be in proportion to the degree in which each ship was at fault: 

Provided that — 

(a) if, having regard to all the circumstances of the case, it is not possible to 
establish dillerent degrees of fault, the liability shall be apportioned 
equally; 

nothing in this section sliall operate so as to render any ship liable for 
any loss or damage to which her fault has not contributed; 

(c) nothing in this section shall affect the liability of any person under any 
contract, or shall be construed as imposing any liability upon any person 
from which he is exempted by any contract or by any provision of law, 
or as affecting the right of any person to limit his liauifity in the manner 
provided by law. 

( 2 ) For the purposes of this Part, references to damage or loss caused by the 
fault of a ship shall be construed as including references to any salvage or 
other expenses, consequent upon that fault, recoveral)le in law by way of 
-damages. 

346 . Damages for personal injury. 

(1) Whenever loss of life or personal injuries are suffered by any person on 
board a ship owing to the fault of that ship and of any other ship or ships, the 
liability of the owners of the ships concerned shall f>e joint and several. 

(2) Nothing in this section shall be construed as depriving any person of any 
right of defence on which, independently of this section, he mignt have relied 
in an action brought against him by the person injured, or any person entitled to 
sue in respect of such loss of life, or shall affect the right of any person to limit 
his liability in cases to which this section relates in the manner provided by law. 

347 * Right of contribution. 

f i ) Whenever loss of life or personal injuries are suffered by a person on 
board a ship owing to the fault of that ship and of any other ship or ships, and 
a proportion of the damages is recovered from the owner of one of the ships 
which exceeds the proportion in which she was in fault, the said owner may 
recover by way of contribution the amount of the excess from the owners of 
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the other ship or ships to the extent to which those ships were respectively iii> 
fault: 

Provided that no amount shall be so recovered which could not, by reason 
of any statutory or contractual limitation of, or exemption from, liability, or 
which could not for any other reason, have been recovered in the first instance 
as damages by the persons entitled to sue therefor. 

f2) In addition to any other remedy provided by law, the person entitled to 
any contribution under sub- section (1) shall, for the purpose of recovering the 
contribution, have, subject to the provisions of this Act, the same rights and 
powers as the persons entitled to sue for damages in the first instance. 

348 * Duty of master of ship to assist in case of collision. 

In every case of collision between two ships it shall be the duty of the 
master or person in charge of each ship, if and so far as he can do so without 
danger to his own ship, crew and passengers, if any — 

(a) to render to the other sliip, her master, crew and passengers, if any, 

such assistance as may be practicable and may he necessary to save 
them from any danger caused by the collision and to stay by tne other 
ship until he has ascertained that she has no need of further assistance, 
ana 

(b) to give to the masters or persons in charge of the other ships the name of 

his own ship and of the port to which she belongs and also the names of 
the ports from which she comes and to which she is bound. 

349 . Collision to be entered in official log. 

In every case of collision in which it is practicable so to do, tlie master of 
every ship concerned shall, immediately after the occurrence, cause a statement 
thereof and of the circumstances under which the same occurred to be entered 
in the official log book, if any, and the entry shall be signed by the master and 
also by the mate or one of the crew. 

350 . Report to Central Government of accidents to ships. 

When a ship has sustained or caused any accident occasioning loss of life or 
any serious injury to any person or has received any material damage afiectiiig 
her seaworthiness or her efficiency either in her hull or is so altered in any 
part of her machinery as not to correspond with the particulars contained in any 
of the certificates issued under this Act in respect of the ship, the owner or 
master shall, within twenty-four hours after the happening of the accident or 
damage or as soon thereafter as possible, transmit to the Central Government 
or the nearest principal officer a report of the accident or damage and of the 

E robable cause thereof stating the name of the ship, her official number, if any^ 
er ik)rt of registry and the place where she is. 

3S1. Notice of loss of Indian ship to be given to Central Government. 

If the owner or agent of any Indian ship has reason, owing to the non- 
appearance of the ship or to any other circumstance, to apprehend that the ship 
has Ijeen wholly lost, ne shall, as soon as conveniently may he, send to the 
Central Government notice in writing of loss and of the probable cause thereof 
sta^ng the name of the ship, her official number, if any, and her port of 
registry. 

352 . Limitation of liability of owner for dam^e. 

(l) The owner of a ship, whether an Indian ship or not. shall not, if any loss 
of lire or personal injury to any person, or any loss of or damage to any property 
Or rights of any kind,, whether movable or immovable is caused without his 
mqtual fault or pdvity.— 

fo> if no claim for damages in reroecl of loss of or damage to property or 
rights . arises,, be habie for oainages in respect of low of life or pCTSonal 
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injury to an aggregate amount exceeding two hundred rupees for each 
ton of the ship's tonnage; or 

(b) if no claim for damages in respect of loss of life or personal injury arises, 

be liable for damages in respect of loss of or damage to property or rights 
to an aggregate amount exceeding one hundred rupees for each ton of 
the ship's tonnage; or 

(c) if claims for damages in respect of loss of life or i>ersonal injury and also 

claims for damages in respect of loss of or damage to proi:>erty or rights 
arise, be liable for damages to an aggregate amount exceeding two 
hundred rupees for each ton of the ship's tonnage: 

Provided that in such a case claims for damages in respect of loss of life or 
personal injury shall, to the extent of an aggregate amount of one hundred 
rupees for each ton of the ship's tonnage, have priority over claims for dama- 
ges in respect of loss of or damage to propertv or rights, and, as regards the 
oalance of the aggregate amount of two hundreci rupees for each ton of the 
ship's tonnage, the unsatisfied portion of the first-mentioned claims shall rank 
pari passu with the last-mentioned claims. 

(2) The provisions of this section shall extend and apply to the owners, 
builders or other persons interested in any ship built at any port or place in 
India, from and including the launching of such ship until tne registration 
thereof under the provisions of this Act. 

(3) The provisions of this section shall apnly in respect of claims for damages 
in respect of loss of life, personal injury and loss of or damage to property or 
rights arising on any single occasion, and in the iipplication of the said provi- 
sions, claims tor damages in respect of loss, injury or damage arising out of two 
or more distinct occasions shall not be combined. 

(^) For the purposes of this section a ship’s tonnage shall be dcteriniiujcl in 
such manner as the Central Government may by general or special order, 
specify. 


PART XI 
NAVIGATION 

353. Method of giving helm orders. 

No person on any Indian ship shall, when the ship is going ahead, give a 
helm or steering order containing the word “starboard" or “right" or any 
equivalent of “starboard" or “ri^t" unless he intends that the nead of the 
ship shall move to the “right" or give a helm or steering order containing the 
word “port" or “left" or any equivalent of “port" or 'aeft" unless he intends 
that the head of the ship shall move to the left. 

3S4tn Duty to report dangers to navigation. 

The master of any Indian ship on meeting with dangerous ice, a dangerous 
derelict, a tropical storm or any other direct danger to navigation shall send 
information accordingly by all means of communication at his disposal and in 
accordance with such rules as the Central Government may make in this behalf 
to ships in the vicinity and to such authorities on shore as may be prescribed 
by those rules. 

Explanation . — For the purpose of this section the expression “tropical storm" 
means a hurricane, typhoon, cyclone or other storm of a similar nature* and the 
master of a ship shall be deemed to have met with a tropical storm if he bat 
reason to believe that there is such a storm in the vicinity. 

3SS« Obligation to render assistance on receiving signal of distress. 

fl) The master of an Indian ship on receiving at sea a signal of distress or 
iniormation from any source that a vessel or aircraft is in distress shall 
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prcxjeed with all speed to the assistance of the persons in distress (informing 
them if possible that he is doing so) unless he is unable or in the special cir- 
cumstances of the case considers it unreasonable or unnecessary to do so or 
unless he is released from such obligation under the provisions of sub- 
section (3) or sub- section (4)^ 

(2) Where the master of any ship in distress has requisitioned any Indian 
ship that has answered his call, it shall be the duty of the master of the requi- 
sitioned ship to comply with the requisition by continuing to proceed with all 
speed to the assistance of the persons in distress unless he is released from the 
obligation under the provisions of sub-section (4), 

(3) The master shall be released from the obligation imposed by sub- 
section (1) as soon as he is informed of the requisition of one or more ships 
other than his own and that the requisition is being complied with by the ship 
or ships requisitioned. 

(4) The master shall l>e released from the obligation imposed by sul>- 
section (1), and if his ship has been requisitioned, from the obligation imposed 
by sub-section (2)y if he is informed by the persons in distress or by the master 
of any ship that has reached the persons in distress that assistance is no longer 
required. 

( 5 ) If the master of an Indian ship on receiving at sea a signal of distress or 
information from any source that a vessel or aircraft is in distress is unable or 
in the special circumstances of the case considers it unreasonable or unneces- 
sary to go to the assistance of the persons in distress, he shall forthwith cause 
a statement to be entered in the official log book or, if there is no official log 
book, cause other record to be kept of his reasons for not going to the assistance 
of those persons. 

(6) The master of every Indian ship for which an official log is required shall 
enter or cause to be entered in the official log book every signal of distress or 
message that a vessel, aircraft or person is in distress at sea. 

356. Power to make rules as to signals. 

The Central Government may, subject to the condition of previous publica- 
tion, make rules prescribing — 

(a) the manner of communicating information regarding dangers to naviga- 
tion, and tlie authorities on shore to whom such information is to be 
communicated ; 

(h) the signals which shall lie signals of distress and of urgency, respectively; 

(c) the circumstances in which, and the purposes for which, any such signal 

is to be used, and the circumstances in which it is to be revoked; ana 

(d) the speed at which any message sent by radio telegraphy in connection 

with such signal is to be transmitted. 


PART XII 

INVESTIGATIONS AND INQUIRIES 

357. Definition of “coasts". 

In this Part, the word "coasts” includes the coasts of creeks and tidal rivers. 

358. Shipping casualties and report thereof. 

(1) For the purpose of investigations and inquiries under this Part, a 
shipping casualty snail be deemed to occur when — 

( a) on or near the coasts of India, any ship is lost, abandoned, stranded or 

materially damaged; 

(b) on or near the coasts of India, aiiy ship causes loss or material damage to 

any other ship i 
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(c) any loss of life ensues by reason of any casualty happening to or on board 

any ship on or near the coasts of India; 

(d) in any place, any such loss, abandonment, stranding, material damage or 
casualty as above mentioned occurs to or on lK)ara any Indian ship, and 
any competent witness thereof is found in India ; 

(e) any Indian ship is lost or is supposed to liave been lost, and any evidence 

is obtainable in India as to the circumstances under wliich she procetH,led 
to sea or was last heard of. 

(2) In the cases mentioned in clauses (a), (b) and (c) of sub-section (l)^ the 
master, pilot, harbour master or other person in charge of the shin, or (where 
two ships are concerned) in charge of each ship at the time of the shipping 
casualty, and 

in the cases mentioned in clause of sub-section (^7^, where the master of 
the ship concerned or (except in the case of a loss) where the ship concerned 
proceeas to any place in India from tlie place where the shipping casualty has 
occurred, the master of the ship, 

shall, on arriving in India, give immediate notice of the shipping casualty to 
the officer appointed in this behalf by the Central Government. 

359 . Report of shipping casualties to Central Government. 

(1) Whenever any such officer as is referred to in snh-section (2) of section 
358 receives credible information that a shipping casualty has occurred, he shall 
forthwith report in writing the information to the Central Government; and 
may proceed to make a preliminary inquiry into the casualty. 

(2) An officer making a preliminary inquiry under sub-section (l) shall send 
a report thereof to the Central Government or such other authority as may be 
appointed by it in this l)ehalf. 

360 « Application to Court for formal investigation. 

The officer appointexl under sub-section of section 358, whether he has 
made a preliminary inquiry or not, may, and, where the Central Govenmient so 
directs, shall make an application to a Court emix)vvered under .section 361, 
requesting it to make a formal investigation into any shipping casualty, and the 
Court shall thereupon make such investigation. 

361 * Court empowered to make formal investigation. 

A magistrate of the first class specially empowered in this l)ehalf by the Cen- 
tral Government and a presidency magistrate shall have jurisdiction to make 
formal investigations into shipping casualties under this Part. 

362 « Power of Court of investigation to inquire into charges against mas- 
ters, mates and engineers. 

(1) Any Court making a formal investigation into a shipping casualty may 
inquire into any charge of incomix?tency or misconduct arising, in the course of 
the investigation, against any master, mate or engineer, as well as into any 
charge of a wrongful act or default on his part causing the shipping casualty. 

(2) la every case in which any such charge, whether of iucompetency or 
misconduct, or of a wrongful act or default, as aforesaid, arises against any 
master, mate or engineer, in the course of an investigation, the C>)urt shall, 
before the commencement of the inquiry, cau,se to be furnished to him a state* 
ment of the case upon which the inquiry has been directed. 

Section 361 — Note 1 of which tlie jurisdiction of the High Court can 

[1] The tribunal set up under the Merchant be invoked under that article. 1955 Bom 241 
Shipping Act is a judicial or a quasi-iudicial (249) [(S) AIRV42C61):ILR (1955) Bom 
tribunal which would attract the application 44S ; 1955 Cri L four 1039 (OB), 
of Art. 227 of the Constitution and in respect 
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363* Power of Central Government to direct inquiry into charges of incom- 
pctcncy or misconduct. 

^1) If the Central Government has reason to believe that there are grounds 
for charging any master, mate or engineer with incompetency or misconduct, 
otherwise than in the course of a formal investigation into shipping casualty, 
the Central Government, — 

(a) if the master, mate or engineer holds a certificate under this Act, in any 
case; 

(b) if the master, mate or engineer holds a certificate under the law of any 
country outside India, in any case where the incompetency or miscon- 
duct has occurred on board an Indian ship; 

may transmit a statement of the case to any Court hav ing jurisdiction under 
section 361, which is at or nearest to the place where it may be convenient for 
the parties and witnesses to attend, and may direct that Court to make an 
inquiry into that charge. 

(2) Before commencing the inquiry, the Court shall cause the master, mate or 
engineer so charged to be furnishecl with a copy of the statement transmitted 
by the Central Government. 

3G4* Opportunity to be given to person to make defence. 

For the purpose of any inquiry under this Part into any charge against a 
master, mate or engineer, the Court may summon him to appear, and shall give 
him an opportunity of making a defence either in person or otherwise. 

365« Power of Court as to evidence and regulation of proceedings. 

For the purpose of any investigation or inquiry under this Part, the Court 
making the investigation or inquiry shall, in respect of compelling the attend- 
ance and examination of witnesses and the production of documents and the 
regulation of the proceedings, have the same powers as are exercisable by that 
Court in the exercise of its criminal jurisdiction. 

366. Assessors. 

(1) A Court making a formal investigation shall constitute as its assessors not 
less than two and not more than four persons, of whom one shall be a person 
conversant with maritime affairs and the other or others shall be conversant 
with either maritime or mercantile affairs: 

Provided that, where the investigation involves, or appears likely to involve, 
any question as to the cancellation or suspension of the certificate of a master, 
mate or engineer, two of the assessors shall be persons having also experience 
in the merchant service. 

(2) The assessors shall attend during the investigation and deliver their 
opinions in writing, to be recorded on the proceedings, but the exercise of all 
powers conferred on the Court by this Part or any other law for the time being 
in force shall rest with the Court. 

(3) The assessors shall be chosen from a list to be prepared from time to time 
by the Central Government. 

S^tion 365 — Note 1 of tlie Instructions issued by the Government 

[11 Whe|p in a formal investigation held by with r^ard to formal investigations gave it 
the Court under the Merchant Shipping Act the widest discretion to decide whether the 
into the shipping casualty, resulting in loss of insurance companies were parties to the pro- 
cargo, the insurance companies with whom ceedings:Ar«ld that the order of the Court could 
the cargo was issued made an application to not be looked upon as exercise of discretion 
the Court to be made parties to the proceed- and that the matter must go back to the Court 
ings so that they might be able to lead evi- to exercise its discretion as best as it thought 
cfece which was in their possession and the fit. 1955 Bom 241 (247, 248) [(S) A I R V 42. 
Court reject^ the applicatiem on the ground C 61] : ILR (1955) Bom 443 : 1955 Cri L Jour 
that it had discfetion in the matter in regu- 1039 (E®). 
lating the proceedings and that Instruction 4 



CThe] Mbbchant Shippinq Act, 1958 


Css ss7.m] 158 


367 . Power to arrest witnesses and enter ships. 

If any Court making an investigation or inquiry under this Part thinks it 
necessary for obtaining evidei^ce Uiat any person should be arrested, it may 
issue a warrant for his arrest, and may, for the purpose of effecting the arrest, 
authorise any officer, subject, nevertheless, to any general or special instructions 
from the Central Government, to enter any vessel, and any officer so authorised 
may, for the purpose of enforcing the entry, call to his aid any officer of police 
or customs or any other person. 

368. Power to commit for trial and bind over witnesses. 

Whenever, in the course of any such investigation or iiKiuiry, it appears that 
any person has committed in India an offence punishable under any law in force 
in India, the Court making the investigation or inquiry may (subject to such 
rules consistent with this Act as the Hign Court may from time to time make) 
cause him to be arrested, or commit him or hold him to bail to take Ins trial be- 
fore the proper Court, and may bind over any person to give evidence at the 
trial, and may, for the purposes of this section, exercise all its powers as a cri- 
minal Court- 

369* Report by Court to Central Government. 

(1) The Court shall, in the case of all investigations or iiumiries under this 
Part, transmit to the Central Government a full report of the conclusions at 
which it has arrived together with the evidence. 

(2) Where the investigation or inquiry affects a master or an officer of a ship 
other than an Indian ship who holds a certificatetunder the law of any country 
outside India, the Central Government may transmit a copy of the report toge- 
ther with tlie evidence to the proper authority in that country. 

370. Powers of Court as to certificates granted by Central Government. 

(1) \ certificate of a master, mate or engineer which has been granted by the 
Central Government under this Act may l)e cancelled or .suspends — 

(a) by a Court holding a formal investigation into a shipping casualty under 
this Part if the Court finds that the loss, stranding or abandonment of. or 
damage to, any ship, or loss of life, has l)een caused by the wrongful act 
or deuuilt of such master, mate or engineer; 

^6^ by a Court holding an inquiry under this Part into the conduct of the 
master, mate or engineer if the Court finds that he is incompetent or has 
been guilty of any gross act of drunkenness, tyranny or other misconduct 
or in a case of collision has failed to render such assistance or give such 
information as is required by section 348. 

(2) At the conclusion of the investigation or incmiry, or as soon tliereafter as 
possible, the Court shall state in open sitting the decision to which it may have 
come with respect to the cancellation or .suspension of any certificate and, if 
suspension is ordered, the period for which the certificate is suspended. 

( 3 ) Where the Court cancels or suspends a certificate, the Court shall forward 
it to the Central Government together with the report which it is required by 
this Part to transmit to it. 

371 . Power of court to censure master, mate or engineer. 

Where it apj^ars to the court holding an investigation or inquiry that having 
regard to the circumstances of the case an order of cancellation or suspension 
under section 370 is not justified, the court may pass an order censuring the 
master, mate or engineer in respect of his conduct. 

372 . Power of court to remove master and appoint new master. 

( 1 ) A magistrate of the first class specially empowered in this behalf by the 
Centr^ Government or a presidency magistrate, may remove the master of any 
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ship within his jurisdiction if the removal is shown to his satisfaction to be 
necessary. 

(2) The removal may be made upon the application of the owner of any ship 
or his agent, or of the consignee of the ship, or of any certificated oflBcer or of 
one-third or more of the crew of the ship. 

(3) The magistrate may appoint a new master instead of the one removed, 
but where the owner, agent or consignee of the ship is within his jurisdiction, 
such an appointment shall not be made without the consent of that owner, 
agent or consignee. 

(4) The magistrate may also make such order and require such security in 
respect of the cost of the matter as he thinks fit. 

Marine Board 

373* Convening of Marine Boards outside India. 

Whenever — 

(a) 'a complaint is made to an Indian consular officer or a senior officer of 
any ship of the Indian Navy in the vicinity (hereinafter referred to as 
naval officer) by the master or any member of the crew of an Indian 
ship and such complaint appears to the Indian consular officer or naval 
officer, as the case may be, to require immediate investigation ; or 

(b) the interest of the owner of an Indian ship or of tlie cargo thereof 

appears to an Indian consular officer or naval officer, as the case may be, 
to require it ; or 

(c) an allegation of incompetency or misconduct is made to an Indian con- 

sular officer or a naval officer against the master or any of tlie officers of 
an Indian ship ; or 

(d) any Indian ship is lost, abandoned or stranded at or near the place where 

an Indian consular officer or naval officer may be or whenever the crew 
or part of the crew of any Indian ship which has teen lost abandoned 
or stranded arrives at that place ; or 

(e) any loss of life or any serious injury to any person has occurred on board 

an Indian ship at or near that place ; 

the Indian consular officer or the naval officer, as the case may be, may, in his 
discretion, convene a Board of Marine Inquiry to investigate the said complaint 
or allegation or the matter affecting the said interest or the cause of the loss, 
abandonment or the stranding of the ship or of the loss of life or of the injury 
to the person. 

374* Constitution and procedure of Marine Board. 

(1) k Marine Board shall consist of the officer convening the Board and two 
other members. 

(2) The two other members of the Marine Board shall be appointed by the 
oflBcer convening the Marine Board from among persons conversant with mari* 
time or mercantile affairs. 

(3) The oflBcer convening the Marine Board shall be the presiding officer 
thereof. 

(4) k Marine Board shall, subject to the provisions of this Act, have power 
to regulate its own procedure. 

37S« Decisions of Marine Board to be by majority. 

Where there is a diflFerence of opinion among members of the Marine Board, 
the decision of the majority of the members shall be the decision of the Board* 
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S76. Powers of Marine Board. 

(1) K Marine Board may, after investigating and hearing the case — 

(a) if it is of opinion that the safety of an Indian ship or her cargo or crew 
or the interest of the owner of an Indian ship or of the owner of the 
cargo thereof requires it, remove the master and appoint another quali- 
fied person to act in his stead ; 

(b) if it is of opinion that any master or officer of an Indian ship is incom- 
petent or has l^een guilty of any act of misconduct or in a case 
of collision has failecl to render such assistance or give such infor- 
mation as is required by section 348 or that loss, abandonment or strand- 
ing of or serious damage to any ship, or loss of life or serious injury 
to any person has been caused by the wrongful act or default of any 
master or ship's officer of an Indian ship, suspend the certificate of that 
master or ship's officer for a stated period : 

Provided that no such certificate shall be suspended unless the master or 
officer concerned has been furnished with a statement of the case in 
respect of which investigation has been ordered and he has also l)een 
given an opportunity of making a defence either in person or otherwise; 

(c) discharge a seaman from an Indian ship and order the wages of any 

seaman so discharged or any part of those wages to be forfeited ; 

(d) decide any questions as to wages, fines or forfeitures arising t)etwcen any 
of the parties to the proceedings ; 

(e) direct that any or all of the costs incurred by the master or owner of an 

Indian ship or on the maintenance of a seaman or apprentice while in 
prison outside India shall be i>aid out of, and deducted from, the wages 
of that seaman or apprentice, whether earned or sul)sequently earned ; 

(f) if it considers such a step expedient, order a survey to be made of any 

Indian ship which is the subject of investigation ; 

(g) order tlie costs of proceedings l>efore it or any nart of those costs, to be 
paid by any of the parties thereto, and may order any person making a 
frivolous or unjustified complaint to pay compensation for any loss or 
delay caused thereby ; and any costs or compensation so ordered to l)e 
paid by any person shall be paid by that person accordingly and may l>e 
recovered in the same manner in which wages of seaman are recover- 
able or may be deducted from the wages due to that person. 

( 2 ) All orders made by a Marine Board shall, whenever practicable, l)e 
entered in the official log book of the ship which is the subject ot investigation 
or on board which the casualty or occurrence or conduct investigated took 
place, and be signed by the presiding officer of the Board. 

Miscellaneous provisions relating to cancellation and 
suspension of certificates 

377. Powers of Central Government to cancel, suspend, etc., certificate of 
master, mate or engineer. 

( 1 ) Any certificate which has been granted by the Central Government under 
this Act to any master, mate or engineer, may be cancelled or suspended for 
any specified period, by the Central Government in the following cases, that is 
to say. — 

(a) if, on any investigation or inquiry made by any Court, tribunal or other 
authority for the time being authorised by the legislative authority in any 
country outside India, the Court, tribunal or other authority reports that 
the master, mate or engineer is incompetent or has been guilty of any 

g ross act of misconduct, drunkenness or tyranny, or in a case of collision 
as failed to render assistance, or to give such information as is referred 
to in section 348, or that the loss, stranding or abandonment of, or 
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damaee to, any ship or loss of life has been caused by his wrongful act or 
default; 

lb) if the roaster, mate or engineer is proved to have been convicted — 

(i) oi any oiffence under this Act or of any non-bailable offence 
committed under any other law for the time being in force in 
India; or 

(a) of an offence committed outside India which, if conunitted in India, 
would be a non-bailable offence; 

{c) if (in the case of a master of an Indian ship) he has been superseded by 
the order of any Court of competent jurisdiction in India or outside 
India. 

( 2 ) The Central Government may at any time, if it thinks the justice of the 
case so requires, — 

(a) revoke any order of cancellation or suspension made by it under sub- 

section (1) or set aside any order of cancellation or suspension made by a 
Court under section 370 or anv order of suspension made by a Marine 
Board under clause (b) of sun-section (1) of section 376 or any order of 
censure made by a Court under section 371; or 

(b) shorten or lengthen the period of suspension ordered by it under 

sub-section (1 ) or by a Court under section 370 or by a Marine Board 
under clause (b) of sub-section (l) of section 376 or cancel a certificate 
suspended by a Marine Board under that clause; or 
grant without examination a new certificate of the same or any lower 
grade in the case of any certificate cancelled or suspended by it under 
sub-section fij or by a Court under section 370 or any certificate 
suspended by a Marine Board under clause (b) of sub-section (l)ol 
section 376 : 

Provided that no order under clause (b) either lengthening the period of 
suspension of or cancelling a certificate shall be passed by the Central 
Government unless the person concerned has l^een given an opportunity of 
making a representation against the order proposed. 

A certificate granted under clause fcj of sub-section (2) shall have the 
same effect as if it had been granted after examination. 

378* Delivery of Indian certificate cancelled or suspended. 

A master of ship's officer who is the holder of a certificate issued under this 
Act shall, if such certificate has l>een cancelled or suspended by the Central 
Government or by a Court or suspended by a Marine Board, deliver his 
certificate to the Central Government, Court or Marine Board on demand or if 
it is not so demanded by the Central Government or Court or Board, to the 
Director-General. 

37e* Effect of cancellation or suspension of certificate. 

The cancellation or suspension of a certificate by the Central Government or 
sby a Court or the suspension of a certificate by a Marine Board, shall — 

(a) if the certificate was issued under this Act, be effective everywhere and 

in respect of all ships; and 

(b) if the certificate was issued outside India, be effective — 

, (i) within India and the territorial waters of India, in respect of all 
ships; and 

(a) outside India, in respect of Indian ships only. 

380. Suspended certificate not to be endorsed. 

If the certificate of a master or ship’s officer is su^nded under this Part by 
the Central Government or by a Court or a Mariim Board, no endorsement shall 
be made to that effect on the said certificate. 
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381. Power of Central Government to cancel or suspend other certificatet* 

Notwithstanding anything contained in this Act, the Central Government 
inay, at any time, without any formal investigation or inqiiiry, cancel or 
suspend any certificate granted by it under this Act, other than a certificate 
granted to a master, mate or engineer, if, in its opinion, the holder is, or has 
become, unfit to act in the grade for which the certificate was granted to him : 

Provided that no order under this section shall be passed by the Central 
Government unless the person concerned has been given an opjx)rtunity of 
making a representation against the order proposed^ 

EeJimriiig of cases. 

382» Re-hearing. 

(l) Whenever an inv^estigation or inquiry has l^een held by a Court or by a 
Marine Board under this Part, the Central Government may order the case to 
be re-heard either generally or as to any part thereof, and shall so order — 

(a) if new and important evidence which could not be produced at the 
investigation has been discovered, or 

(h) if for any other reason there has, in its opinion, been a miscarriage of 
justice. 

(9) The Central Government may order tlie case tod>e relieard by the Court 
or Marine Board, as the case may 1 k', consisting of the same members or other 
nieml>ers as the Central Government may deem fit. 

Courts of survey 

383. Constitution of Court of survey. 

(1) A Court of survey for a port shall consist of a judge sitting with two 
assessors. 

(9) The judge shall be a district judge, judge of a Court of small causes, 
presidency" magistrate, magistrate of the first class or other fit person appointed in 
this behalf by the Central Covernment either generally or for any specified case. 

The assessors shall be persons of nautical, engineering or other special 
skill or exjx^rience. 

(4) Subject to the provisions of Part IX as regards ships other than Indian 
ships, one of the assessors shall be appointed by the Central Government either 
generally or in each case and the other shall be summoned by the judge in the 
manner prescribed out ,of a list of persons from time to time prepared for the 
purpose by the Central Government or, if there is no such list or if it is 
impracticable to procure the attendance of any person named in such list, shall 
he appointed by the judge. 

384. Appeal from surveyor to Court of survey. 

(1) l{ a surveyor authorised to inspect a ship — 

(a) makes a statement in hi.s report of inspection with which the owner or 

his agent or the ma.ster of the ship is dissatisfied, or 

(b) gives notice under this Act of any defect in any ship, or 

(c) declines to give any certificate under this Act, 

the owner, master or agent, as the case may be. may, subject to the provisions 
of sub-section (2) and of section 387, appeal to a Court of survey. 

( 2 ) Whenever a surveyor inspects any ship, he shall, if the owner, master or 
agent of the ship so requires, be accompani^ on the inspection by some person 
nominated by the owner, master or agent, as the case may be, and if the pei*sa^ 
so nominated agrees with the surveyor as to the statement made or the tiotice 
given by the surveyor or the refusal by the surveyor to give a certificate, there 
shall be no appeal to a Court of survey from that statement, notice or refusal. 

[Vol. 10.1 2 A.M. 17. 
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SSSm Powers and procedure of Court of survey. 

(1) The judge shall on receiving notice of appeal or a reference from the- 
Cratral Government immediately summon the assessors to meet forthwith irt 
the prescribed manner. 

(а) The Court of survey shall hear every case in open Court. 

(d) The judge may appoint any competent person to survey the ship and re- 
port thereon to the Court. 

(4) The judge shall have the same powers as the Central Government has to 
order the ship to be released or finally detained; but unless one of the assessors 
concurs in an order for the detention of the ship, the ship shall be released. 

(5) The owner and master of the ship and any person appointed by the owner 
or master and also any person appointed by the Central Government may attend 
any inspection or survey made in pursuance of this section. 

(б) The judge shall report the proceedings of the Court in each case to the Cen- 
tr^ Government in the manner prescribed and each assessor shall either sign 
such report or report to the Central Government the reasons for his dissent. 

386 . Power to make rules. 

The Central Government may make rules for carrying out the purposes of 
this Part with respect to a Court of survey and in particular, and without pre- 
judice to the generality of the foregoing power, with respect to — 

(a) the procedure of the Court; 

(b) the requiring, on an appeal, of security for costs and damages; 

(c) the amount and application of fees; and 

(d) the ascertainment, in case of dispute, of the proper amount of costs. 

Scientific referees 

387 . Reference in difficult cases to scientific persons. 

(1) If the Central Government is of opinion that an appeal to a Court of sur- 
vey involves a question of construction or design or a scientific difficulty or 
important principle, it may refer the matter to such one or more out of a list 
of scientific referees to be from time to time prepared by the Central Govern- 
ment as may appear to possess the special qualifications necessary for the parti> 
cidar case and may be selected by agreement between a person duly appointed 
by the Central Government in this behalf and the appellant, or in default of 
any such agreement, by the Central Government; and thereupon the appeal 
shall be determined by the referee or referees instead of by the Court of survey. 

(2) The Central Government, if the appellant in any such appeal so requires 
ana gives security to its satisfaction to pay the costs of and incidental to the 
reference, shall refer such appeal to a referee or referees selected as aforesaid. 

(8) The referee or referees shall have the same powers as a judge of the Court 
of survey. 

Investigations into explosions or fires on board ships 
388 « Power to investigate causes of explosion or fire on board ship. 

Whenever any ejmlosion or fire occurs on board any ship on or near the 
coasts of India, the Central Government may direct that an investigation into 
the causes of explosion or fire be made by such person or persons as it thinks fit. 

388 . Report to be made regarding cause of explosion or fire. 

The TOrson or persons referred to in S. 388 may go on board the ship on 
which tne explosion or fire has occurred with all necessary workmen and lacK>u- 
rers, and remove any portion of the ship, or of the machine^ thereof, for the 
purpose of the invesitigation, and shall report to the Central Government or the 
person duly appointed by it, as the case may be, what in his or their opinion 
was the cause of tihe^exposipn or fire. 
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PART XIII 

WBBGK AND SALVAGE 
Wreck 

390. DeKnition of “coasts.” 

In this Part, the word "coasts” includes the coasts of creeks and tidal rivers. 

391. Receivers of wreck. 

( 1 ) The Central Government may, by notification in the Official Gazette, 
appoint any person to be a receiver of wreck (in this Part referred to as receiver 
ot wreck) to receive and take possession of wreck and to perform such duties 
connected therewith as are hereinafter mentioned, within such local limits as 
may be specified in the notification. 

( 2 ) A receiver of wreck may, by order in writing, direct that all or any of his 
functions under this Part shall, in such circumstances and subject to such 
conditions, if any, as may be specified in the order, l)e discharged by such 
person as may be specified therein and any person while discharging any such 
functions shall be deemed to be a receiver of wreck for the purposes of this Act, 

392. Duty of receiver where vessel is in distress. 

Where any vessel is wrecked, stranded or in distress at any place on or near 
the coasts oi India, the receiver of wreck, within the limits of whose jurisdic- 
tion the place is situate shall, upon being made acquainted with the circum- 
stance, forthwith proceed there, and upon his arrival shall take command of all 
persons present and shall assign such duties and give such directions to each 
person as he thinks fit for the preservation of the vessel and of the lives of the 
persons belonging to the vessel and of its cargo and equipment ; 

Provided that the receiver shall not interfere between the master and the 
crew of the vessel in reference to the management thereof unless he is requested 
to do so by the master. 

393* Power to pass over adjoining lands. 

( 1 ) Whenever a vessel is wrecked, stranded or in distress as aforesaid, all 
persons may, for the purpose of rendering assistance to the vessel or of saving 
the lives of the shipwrecked persons, or of saving the cargo or equipment of the 
vessel, unless there is some public road equally convenient, pass and repass, 
either with or without vehicles or animals, over any adjoining lands without 
being subject to interruption by the owner or occupier, so that they do as little 
damage as possible and may also on the like condition, deposit on these lands 
any cargo or other article recovered from the ship. 

( 2 ) Any damage sustained by an owner or occupier in consequence of the 
exercise of the rights given oy this section, shall be a charge on the vessel, 
cargo or articles in respect of or by which the damage is occasioned and the 
amount payable in respect of the damage shall, in case of dispute, be deter- 
mined by a magistrate on application made to him in this behalf. 

394. Power of receiver of wreck to suppress, plunder and disorder by 
force. 

Whenever a vessel is wrecked, stranded or in distress as aforesaid, and any 
person plunders, creates disorder or obstructs the preservation of the vessel or 
of the shipwrecked persons or of the cargo or equipment of the vessel, the 
receiver of wreck may take such steps and use such force as he may coiidder 
necessary for the suppression of any such plundering, disorder or obstruction, 
and may for that purpose command any person to assist him. 
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398 . Procedure to be observed by persons finding wreck. 

Any person finding and taking possession of any wreck within any local limits 
for which there is a receiver of wreck, or bringing within such limits any 
wreck which has been found and taken possession of elsewhere, shall, as soon 
as practicable — 

(a) if he be the owner thereof, give the receiver of wreck notice in writing 
of the finding thereof and ot the marks by which such wreck is distin- 
guished; 

(b) if he l>e not the owner of such wreck, deliver the same to the receiver of 
wreck. 

306 * Investigation of certain matters in respect of vessels wrecked, etc. 

Whenever any vessel is wrecked, stranded or in distress as aforesaid, the 
receiver of wreck within the local limits of whose jurisdiction the vessel is 
wrecked, stranded or in distress may conduct an investigation into all or any 
of the following matters, that is to say, — 

(a) the name and description of the vessel; 

(b) the names of the master and of the owners; 

(c) the names of the owners of the cargo; 

(d) the ports from and to which the vessel was bound; 

(e) the occasion of the wrecking, stranding, or distress of the vessel; 

(f) the services rendered; and 

(g) such other matters or circumstances relating to the vessel, the cargo or 

the t^quipment, as the receiver thinks necessary. 

397 . Notice to be given by receiver. 

The receiver of wreck shall as soon as may be after taking possession of any 
wreck, publish a notification in such manner and at such place as the Central 
Government may, by general or special order, direct, containing a description 
of the wreck and the time at which and the place where it was round. 

308 « Immediate sale of wreck by receiver in certain cases. 

A receiver of wreck may at any time sell any wreck in his custody if, in his 
opinion, — 

(a) it is under the value of five hundred rupees; or 

(b) it is so much damaged or of so perishable a nature that it cannot with 
advantage be kept; or 

(c) it is not of sufficient value for warehousing; 

and the proceeds of the sale shall, after defraying the expenses thereof, be held 
by the receiver for the same purposes and subject to the same claims, rights and 
liabilities as if the wreck had remained unsold. 

390 * Claims of owners to wreck. 

(1) The owner of any wreck in the possession of the receiver upon estahiish- 
ing his claim to the same to the satisfaction of the receiver within one year 
from the time at which the wreck came into the possession of the receiver 
shall, upon paying the salvage and other charges, be entitled to have the wreck 
or the proceeds thereof delivered to him. 

(S) Where any articles belonging to or forming part of a vessel other than an 
Indian vessel which has been wrecked or belonging to and forming part of the 
cargo of such’ vessel, are found on or near the coasts of India or are brought 
into any port in India, the consular office r of the country in which the vessel is 

Section 395 — Note 1 

[1] Planks washed away by low tide from him without noHce to receiver of wrecks is ao 
person's timber yard wcovered before tl»y oEence. 1941 Mad 832 (833) [AIR V 28]. 
reached sea — Taking possession of same by ^ 
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registered or, in the case of cargo, the country to which the owners of the 
cargo may have belonged shall, in the absence of the owner and of the master 
or other agent of the owner, be deemed to be the agent of the owner, with 
respect to the custody and disposal of the articles. 

(S) Where the owner of the wreck does not apixjar and claim the balance of 
the proceeds of sale within one year from the date of sale, tlie said balance shall 
become the property of the Central Government. 

400 » Prohibition of certain acts in respect of wreck. 

No person shall — 

(a) without the leave of the master board or attempt to board any vessel 
which is wrecked, stranded or in distress as aforesaid, unless the person 
is, or acts by command of, the receiver of wreck; or 

(b) impede or hinder or attempt in any way to impede or hinder the saving 

of any vessel stranded or in danger of l)eing stranded or otherwise in 
distress on or near the coasts of India or of any part of the cargo or 
equipment of the vessel, or of any wreck; or 

(c) secrete any wreck or deface or obliterate any marks thereon; or 

(d) wrongfully carry away or remove any part of a ves.scl stranded or in 
danger of being stranded or otherwise in distress, on or near the coasts of 
India, or any part of the cargo or equipment of the vessel or any wreck. 

401 . Search warrants where wreck is involved. 

Where a receiver of wreck suspects or receives information tliat any wreck 
is secreted or is in the possession of some person who is not the owner thereof 
or that any wieck is otlierwise improperly dealt with, he may apidy to the 
nearest magistrate for a search warrant, and that magistrate shall have power 
to grant such warrant and the receiver of wreck by virtue thereof may enter 
any house or otlier place wherever situate and also any vessel and search for, 
seize and detain any siu h wreck there found. 

Salvage 

402 « Salvage payable for saving life, cargo or wreck. 

(1) Where services are rendered — 

(a) wholly or in part within the territorial waters of India in saving life from 

any vessel, or elsewhere in saving life from a vessel registered in India; 
or 

(b) in assisting a vessel or saving the cargo or equipment of a vessel which 

is wrecked, stranded or in distress at any place on or near the coasts of 
India; or 

(c) hy any person other than the receiver of wreck in saving any wreck; 
there shall be payable to the salvor by the owner of the vessel, cargo, equipment 
or wreck, a reasonable sum for salvage having regard to all the circumstances 
of the case. 

(2) Salvage in respect of the preservation of life when payable by the owner 
of the vessel shall be payable in priority to all other claims for salvage. 

(3) Where salvage services are rendered by or on behalf of the Govern* 
ment or by a vess^ of the Indian Navy or the commander or crew of any such 
vessel, the Government, the commander or the crew, as the case may bf3, shall 
be entitled to salvage and shall have the same rights and remedies in respect of 
those services as any other salvor. 

(4) Any dispute arising concerning the amount due tinder this section shall 
be determined upon application made by either of the disputing parties — 

(a) to a magistrate, where the amount claimed does not exceed ten thousand 
rupees; or 
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(b)to the High Court, where the amount claimed exceeds ten thousand 
rupees. 

^5 J Where there is any dispute as to the persons who are entitled to the 
salvage amount under this section, the magistrate or the High Court, as the 
case may be, shall decide the dispute and if there are more persons than one 
entitled to such amount, the magistrate or the High Court snail apportion the 
amount thereof among such persons. 

(6) The costs of and incidental to all proceedings before a magistrate or the 
High Court under this section shall be in the discretion of the magistrate or 
the High Court, and the magistrate or the High Court shall have full power to 
determine by whom or out of what property and to what extent such costs are 
to be paid and to give all necessary directions for the purpose aforesaid. 

403* Savings. 

Nothing in this Part shall — 

(a) affect any treaty or arrangement with any foreign country to which India 

is a party with reference to the disposal of the proceeds of wrecks on 
their respective coasts; or 

(b) affect the provisions of section 29 of the Indian Ports Act, 1908, or entitle 

any person to salvage in respect of any property recovered by creeping 
or sweeping in contravention of that section. 

404. Power to make rules respecting wreck and salvage. 

The Central Government may make rules to carry out the purposes of 
this Part. 

(i>) In particular, and without prejudice to the generality of the foregoing 
power, such rules may provide for all or any of the following matters, namely: — 

(a) the procedure to be followed by a receiver of wreck in respect of the 

taking possession of wrecks and their disposal; 

(b) the fees payable to receivers in respect of the work done by them; 

(c) the procedure to be followed for dealing with claims relating to owner- 

ship of wrecks; 

(d) the appointment of valuers in salvage cases; 

(e) the principles to be followed in awarding salvage and the apportioning of 

salvage; 

(f) the procedure to l>e followed for dealing with claims for salvage; 

the detention of property in the custody of a receiver of wreck for the 
purpose of enforcing payment of salvage. 

PART XIV* 

CONTROL OF INDIAN SHIPS AND SHIPS ENGAGED IN COASTING TRADE 

405. Application of Part. 

This Part applies only to sea-going ships fitted with mechanical means of 
propulsion ot not less than one hundr^ and fifty tons gross; but the Central 
Government may, by notification in the Official Gazette, fix any lower tonnage 
for the purposes of this Part. 

[a] Part XIV, containing sections 405 to 414 (both inclusive) came into force on 1st 
April, 1900 — Hes S. O. 565 dated 26-2-1960 published in Gaz. of Ind., 1900, Pt. Il-Sec. 3 
(iO, pwge 886. 

406. Indian ships and chartered ships to be licensed. 

( 1 ) No Indian ship and no other ship chartered by a citizen of India or a 
company shall be taken to sea from a port or place within or outside India 
except under a licence granted by the Director General under this section : 

Provided that the Central Government, if it is of opinion that it is necessary 
or expedient in the public interest so to do, may, by notification in the Officisil 
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<^ette, exempt any class of ships chartered by a citizen of India or a company 
jfrom the provisions of this sub-section. 

(2) K licence granted under this section may be — 

(a) Vi general licence; 

\h) a licence for the whole or any part of the coasting trade of India; or 
fcj a licence for a specified period or voyage. 

(S) h. licence granted under this section shall be in such form and shall be 
valid for such period as may be prescribed, and shall l>e subject to such condi^ 
.tions as may be specified by the Director-^neral. 

407« Licensing of ships for coasting trade. 

(1) No ship other than an Indian ship ora ship chartered by a citizen of 
India or a company which satisfies the requirements specified in clause (b) <rf 
section 21, shall engage in the coasting trade of India except under a licence 
granted by the Director-General under this section. 

(2) A licence granted under this section may be for a specified period or 
voyage and shall be subject to such conditions as may be specifiea by the 
Director-General. 

(3) The Central Government may, by general or special order, direct that 
the provisions of sub-section f 1 ) shall not apply in respect of anv part of the 
coasting trade of India or shall apply subject to such conditions ana restrictions 
.as may ne specified in the order. 

408. Revocation or modification of licence. 

(1) The Director-General may, at any time if the circumstances of the case 
1 S 0 require, revoke or modify a licence granted under st'ction 400 or section 407. 

(2) No licence shall be revoked or modified under this section unless tha 
person concerned has been given a reasonable opportunity of making a re- 
presentation against such revocation or modification, as the case may 

409. Licences to be surrendered when they cease to be valid. 

When a licence under section 406 or section 407 ceases to be valid, the person 
to whom it was granted shall, without unreasonable delay, return it or cause 
it to be returned to the Director-General. 

410. No port clearance until licence is produced. 

No customs collector shall grant a port clearance to a ship in respect of 
which a licence is required under this Part until after production oy the 
owner, master or agent of such a licence. 

41 Power to give directions. 

The Director-General may, if he is satisfied that in the public interest or in 
the interests of Indian shipping it is necessary so to do, give, by order in 
writing, such directions as he thinks fit — 

(a) in the case of a ship which has been granted a licence under section 406, 
with respect to all or any of the following matters; — 

(i) the ports or places, whether in or outside India, to which, and the 
routes by wnich, the ship .shall proceed for any particular purpose; 
(ii ) the diversion of any ship from one route to another for any parti- 
cular purpose; 

fit,) the classes of passengers or cargo which may be carried in the ship; 
(iv) the order of priority in which passengers or cargo may be taken on 
or put off the ship at any port or place, whether in or outsidb 
India; 

{b) in the case of a ship which has been granted a licence under sectitm 407 
with respect to the order of priority in which passengers or cargo may be 
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taken on the ship at any port or place in India from which she is about 
to proceed for any port or place on the continent of India at which she 
is to call in the course of her voyage. 

412m Power to fix shipping rates. 

(IJ The Central Government may/by order published in the Official Gazette, 
fix in the prescribed manner the rates at which any Indian ship may be hired 
and the rates which may be charged for the carriage of passengers or cargo by 
Mny ship engaged in the coasting trade of India. 

If the Central Government considers that with a view to enabling it to 
fix the rates under sub-section f/j it is necessary or expedient so to do, it may 
constitute a Board in the prescribed manner for the purpose of advising it; and 
8uch Board may be constituted either generally or for a particular case or route 
or in resi>ect of rates for the carriage of passengers or cargo or both. 

fj) Where an order fixing the rates to be charged for hire or for the carriage 
of passengers or cargo has been published under sub-section f 2 no owner, 
master or agent of a ship shall charge rates exceeding the rates so fixed. 

413 . Power of Director-General to call for information. 

The Director-General may, by notice, require — 

(aj the owner, master or agent of any ship in respect of which a licence 
granted by the Director-General under this Act is in force ; or 
(dj the owner, master or agent of any ship in respect of which any directions^ 
have been or may l)e given under clause (dJ of section 411 ; 
to furnish within the period specified in the notice information as to — 

(i) the classes of passengers and cargo which the ship is about to 
carry or is capable of carrying or has carried during any specified 
l>eriod ; 

(a) the rates of passenger fares and freight charges applicable to the 
ship ; 

(Hi) any other matter which may be prescribed. 

414 . Power to make rules. 

(1) The Central Government may make rules'^ for carrying out the purposes 
of this Part. 

(2) In particular, and without prejudice to the generality of the foregoing 
power, such rules may provide for all or any of the following matters, 
namely : — 

(a) the form in which, the period or voyage for which, and the conditions 
subject to which licences under this Part may be granted, the particulars 
to be included therein and the fees payable therefor ; 

(b) the manner in which rates shall be fixed under section 412 ; 

(c) the constitution and functions of a Board constituted under section 412 

and the procedure to l^e followed by it in the discharge of its functions ; 

(d) the matters regarding which information may be required to be furnished 

under section 413. 

[a] For the Merchant Shipping (Forms of Licences) Rules, 1960, superseding the Control* 
of Shipping (Forms of Licences) Rules, 1949, see G. S. R. 280 dated 26-2-1960 pub- 
lish^ in Gar. of Ind., lOW, Pt. II-S. 3 (i), page 421. 


PART XV 
SAILING VESSELS 

418« Application of Part. 

Save as otherwise provided, this Part applies to every sea-going sailing, 
vessel owned by a citizen of India or a company which satisfies the require^ 
ments specified in clause ffej of section 21. 
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410 . Decision of question whether a vessel is a sailing vessel. 

If any question arises whether a vessel is a sailing vessel or not for the 

S urposes of this Part, it shall be decided by the Director -General and his 
ecision thereon shall be final. 

417 . Certificate of registry. 

(l) Every sailing vessel shall be registered in accordance with the provisions 
of this section. 

(2) The owner of every sailing vessel shall make an application in the 
prescribed form to a registrar for the grant to him of a certificate of registry in 
respect of the vessel. 

(3) The owner of every sailing vessel in respect of which an application 
under sub- section is made, shall cause the tonnage of the vessel to be 
ascertained in the prescrilx?d manner. 

(4) The registrar may make such inquiry as he thinks fit with respect to the 
particulars contained in such application and shall enter in a register to be 
kept for the purpose (hereinafter referred to as sailing vessels register) the 
following particulars in respect of the vessel, namely : — 

(a) the name of the sailing vessel, the place where she was built, and the 
port to which she belongs ; 

(b) the rig, type and tonnage of the vessel ; 

(c) tlie name, occupation and residence of the owner of the vessel ; 

(d) the number assigned to the vessel ; 

(g) tlie mortgages, if any, effected l)y the owner in respect of the vesse^l ; 

(f) such other particulars as may be prescribed. 

(5) After the particulars in respect of the vessel have been entered in tlie 
sailing vessels register under sub-section ( i), the registrar shall grant to the 
applicant a certificate of registry in the prescribed form. 

(6) The owner of every sailing vessel shall pay for each certificate of registry 
a fee according to such scale as may be prescribed l)y the Central Government, 
having regard to the tonnage of tlie vessel, but in no ease exceeding one rupee 
per ton of its gross tonnage. 

(7) A sailing vessel requiring to l>e registered under this Part but not so 
registered may be detained by a proper officer until the owner or tindal 
produces a certificate of registry in respect of the vessel. 

418 . Particulars relating to sailing vessel to be painted. 

The owner of every sailing vessel so registered shall, before the vessel begins 
to take any cargo or passengers, paint or cause to be painted permanently in 
the prescribed manner on some conspicuous part of the .sailing vessel, the name 
by which the vessel has been registered, the number assigned to the ve.ssel by 
the registrar and the port to which she belongs, and shall take all steps to 
ensure that the vessel remains painted as required by this section. 

419 » Change of name of sailing vessel, 

A change shall not be made in the name of a sailing vessel registered under 
this Part except in accordance with the rules made in this behalh 

420 * Prevention of over-loading or over-crowding. 

(1) The Central Government may make rules regulating the carriage of cargo 
or passengers in sailing vessels and the protection of life and property on 
board such vessels. 

(2) In particular and without prejudice to the generality of the foregoing 
power, such rules may provide for all or any of the following mattei*s, 
namely — 

(a) the assignment of free lx>ard to sailing vessels ; 
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(b) the marking of such free board on such vessels and the maintenance of 

such markings ; 

(c) the survey of the space allotted to passengers on board such vessels ; 

(d) the scale and type of accommodation to be provided for each passenger* 

(3) Any sailing vessel attempting to ply or proceed to sea without free board 
markings or anv sailing vessel which has been so loaded as to submerge such 
Tnarkings may oe detained by a proper officer until free board marking are 
made in accordance with the rules made in this behalf or the vess^ is so 
loaded that such markings are not submerged. 

(4) Nothing in this section relating to free board, shall apply to any sailing 
vessel in respect of which a load line has been assigned under Part IX. 

421 * Certificate of inspection. 

(1) No sailing vessel shall ply or proceed to sea unless there is in force in 
respect of that vessel a certificate of inspection granted under this Part, the 
same being applicable to the voyage on which she is about to ply or proceed. 

(2) A certificate of inspection in respect of a sailing vessel shall specify — 

(a) the name and tonnage of the vessel; 

(b) the names of the owner and tindal of the vessel; 

(c) the maximum number of the crew and the maximum number of passengers 

which the vessel is fit to carry; 

(d) the limits within which the vessel may be used for the purpose of trading 

and the terms and conditions subject to which she may be used for such 
trading; 

(e) the particulars of the free board assigned to the vessel; 

and shall contain a statement to the effect that her luill, rigging and equipment 
(including auxiliary machinery, if any) are in good condition. 

(3) Every certificate of inspection shall be in force from the date of issue for 
a period of one year or for such shorter period as may be specified therein : 

Provided that where a sailing vessel is on a voyage outside India at the time 
of expiry of the certificate, the certificate shall continue to be valid until her 
first arrival at a port in India after the expiry of such period. 

(4) No customs collector shall grant a port clearance to a sailing vessel regis- 
tered under this Part until after the production by the owner or tindal thereof 
of a certificate of inspection granted under this Part in respect of the vessel. 

422 . Cancellation re-issue, etc., of certificate of inspection. 

(1) Where at any time subsequent to the issue of a certificate of inspection 
in respect of a sailing vessel, the Director-General has reason to believe that 
the vessel is not fit to ply or proceed to sea, he may, after giving the owner an 
opportunity of making a representation, cancel such certificate. 

(2) Where at any time subsequent to the issue of a certificate of inspection a 
sailing vessel has undergone material alteration or has met with accident or, 
where the certificate of inspection of a sailing vessel has been cancelled under 
sub-section (l) and an application is made for the re-issue of such certificate 
or for the grant of a fresn certificate, the registrar may, before re-issuing the 
certificate or issuing a fresh certificate, as the case may be, cause such vessel to 
be inspected; and it the authority inspecting the vessel reports that she is not 
fit to ply or proceed to sea or that her hull, rigging and equipment (including 
auxiliary machinery/if any) are defective, such certificate shall not be re-issuea 
or issued until the vessel is, in the opinion of such authority, fit to ply or proceed 
to sea or the defect is rectified to the satisfaction of such authority. 

423» Registry of alterations. 

When a sailing vessel is so altered as not to correspond with the particulars 
relating to her entered in the certificate of registry, the owner of such vessel 



[Thb] Msrohakt Shipping Act, 1958 


Cas 4»4.498l 267 


^all make a report of such alteration to the registrar of the jrort whore the 
vessel is registered, and the registrar shall either cause the iteration to be 
registered, or direct that the vessel be registered anew, in accordance with such 
rules as may be made in this behalf. 

424. Transfer of registry. 

The registry of a sailing vessel may l>e transferred from one port to another 
in India on the application of the owner or tindal of the vessel in accordance 
with such rules as may he made in this behalf. 

425« Closure of registry. 

If a sailing vessel is lost, destroyed or rendered permanently unfit for service, 
the owner of such vessel shall with the least practicable delay report the fact 
to the registrar of the port where the vessel is registered ana also forward to 
him along with the report, the certificate of registry in respect of the vessel; 
and thereupon the registrar shall have the registry of the vessel closed. 

426. Restrictions on transfer of sailing vessels. 

No person shall transfer or acquire any sailing vessel registered under this 
Part or any interest therein w ithout the previous approval of the Central Govern- 
ment; and any transaction effected in contravention of this section shall l)e void 
and unenforceable. 

42T* Mortgages of sailing vessels. 

(1) Every mortgage of a sailing vessel or of any interest therein effected after 
the date on which this part comes into force shall he registered with the 
registrar. 

(2) Every mortgage of a sailing vessel or any interest therein effected before 
the date on which this part comes into force shall, if subsisting on that date, 
l>e registered with the registrar within three months of that date. 

(3) The registrar shall enter every such mortgage in the sailing vessels register 
in the order in which it is registered with him. 

(4) If there are more mortgages than one recorded in respect of the same 
sailing vessel or interest therein, the mortgages shall, notwithstanding any 
express, implied or constructive notice, have priority according to the date on 
which each mortgage is registered with the registrar and not according to the 
date of each mortgage itself : 

Provided that nothing contained in this sub-section shall affect the relative 
priorities as they existed immediately before the date on which this Part comes 
into force as between mortgages of the same vessel or interest therein effected 
before such date which are registered in accordance with the provisions of sub- 
section (2J, 

428. Fraudulent use of certificate of registry or certificate of inspection, 

etc., prohibited. 

No person shall use or attempt to use the certificate of registry or the 
certificate of inspection granted in respect of a sailing vessel for any purpose 
other than the lawful navigation of the vessel. 

( 9 ) No person shall use or attempt to use for the navigation of a sailing 
vessel a certificate of registry or a certificate of inspection not granted In 
respect of that vessel. , 

( 3 ) No person who has in hi.s possession or under his control the certificate 
of registry or the certificate of inspection of a sailing vessel shall refuse dr omit 
wi hout reasonable cause to deliver such certificate on demand to the owner of 
the vessel. 
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429 . Statement relating to crew of sailing vessel to be maintained. 

(1) Every owner or tindal of a sailing vessel shall maintain or cause to be 
maintainecl in the prescribed form a statement of the crew of the vessel 
containing with respect to each member thereof — 

(a) his name ; 

(b) the wages payable to him ; 

(c) the names and addresses of his next-of-kin ; 

(d) the date of commencement of his employment ; and 

(e) such other particulars as may be prescribed. 

(2) Every change in the crew of the vessel shall be entered in the statement 
under sub-section (1). 

(S) A copy of such statement and of every change entered therein shall be 
communicated as soon as possible to the registrar of the port of registry of the 
vessel concerned. 

430 . Inquiry into jettisoning of cargo. 

(1) If any owner or tindal of a sailing vessel in the course of her voyage, has 
jettisoned or claims to have jettisoned tne whole or any part of the cargo of the 
vessel on account of abnormal weather conditions or for any other reason, he 
shall immediately after arrival of the vessel at any port in India give notice of 
such jettisoning to the proper officer at such port; and sncli notice shall contain 
full particulars of the cargo jettisoned and the circumstances under wliich such 
jettisoning took place. 

(2) When any such officer receives notice under sub-section (]) or has reason 
to believe that the cargo of any sailing vessel in his port has been jettisoned, 
he shall forthwith report in writing to the Central Government the information 
he has received and may proceed to make an inquiry into the matter. 

431 * Non -Indian sailing vessels not to engage in coasting trade without 

permission. 

(1) A sailing vessel not owned by a citizen of India or a company which 
satisfies the requirements specified in clause (b) of section 21, shall not engage 
in the coasting trade of India without the written permission of the Director- 
General. 

(2) The Director-General may, when granting such permission, impose such 
terms and conditions as he thinks fit and may rei^uire the owner or other person 
in charge of the vessel to deposit with him such amount as he thinks necessary 
for the due fufilment of such terms and conditions. 

(S) No customs collector shall grant a port clearance to a sailing vessel not 
registered under this Part which engages or attempts to engage in the coasting 
trade of India until after the production by the owner or person in charge 
tliereof of the written permission of the, Director-General. 

432 « Detention of overloaded non-Indian sailing vessels. 

(1) If any sailing vessel registered in any country outside India arrives in or 
proceeds from a port or place in India in an overloaded condition, the person 
in charge of the vessel shall be guilty of an offence under this section. 

(2) A sailing vessel shall be deemed to be in an overloaded condition for the 
purposes of this section — 

(a) where the vessel is loaded beyond the limit specified in any certificate 
issued in the country in which she is registered ; or 

(b) in case no such certificate has been issued in respect of the vessel, where 

the actual free board of the vessel is less than the free board which 
would have been assigned to her had she been registered under this Part- 
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(S) Any sailing vessel which is in an overloaded condition and is al)Out to 
proceed from a port or place in India may Ite detained until she ceases to l>e in 
an overloaded condition; but nothing herein containtxl shall affect tlie liability 
of the |:>erson in charge of the \ essel in ^esp€^ct of such o\ erloading under any 
other provision of this Act. 

433. Power of Courts to rescind contracts between owner and tindah 

Where a proceeding is instituted in any Court in respect of any dispute 
between the owner of a sailing vessel and the tindal arising out of or incidental 
to their relation as such, or is instituted for the purpose of this section, the 
Court, if having regard to all the circumstances of the case it thinks it just to 
do so, may rescind any contract l)etween the owner and the tindal upon such 
terms as the Court may think just and this power shall l>e in addition to any 
other jurisdiction which the Court can exercise independently of this section. 

434* Application to sailing vessels of other provisions relating to ships. 

The Central Government may. by notification in the Official Gazette, direct 
that any provisions of this Act other than those contained in this Part which 
do not expressly apply to sailing vessels shall also apply to sailing vessels 
subject to such conoitioiis, exceptions and modifications as may be specified in 
the notification. 

435. Power to make rules respecting sailing vessels. 

(2^ The Central Government may make rules to carry out the purpo.ses of 
this Part. 

(2) In })articular, and witliout prejudice to the generality of the foregoing 
power, sucli rules may ])ro\'ide for all or an>- of the following matters, 
nam(‘ly ~ 

(a) the form in winch applications for certificates of registry shall be made 

and the particulars which such applicatioiis should contain ; 

(b) the manner in which the tonnage of sailing vt‘ssels shall be ascertained ; 

(c) tlie manner in which free board is to 1)0 assigned to sailing vessels and 

the free board markings are to be made ; 

(d) the form in which certificates of registry and certificates of inspection 

may be issued ; 

(e) the issue of duplicate copies of certificates of registry and certificates of 

inspection where the originals are destroyed, lo.st, mislaid, mutilated or 
defaced ; 

f/jthe manuer in which, and the time within which, applications for the 
registry of alterations in the certificates of registry of sailing ve.ssels shalb 
1)6 reported, the endorsement of the particulars of alteration on the 
certificates of registry, the grant of provisional certificates in cases where 
sailing vessels are directea to be registered anew, the period for which 
provisional certificates shall be valid and all other matters ancillary to 
the registry of alterations ; 

{g)the manner in which applications for the transfer of registry of sailing 
vessels from one port to another in India shall l)e made and the proce- 
dure to be followed by the registrar in connection with such transfer ; 

(h) the authorities by which sailing vessels are to be inspected and certi- 

ficates of inspection are to be issued under this Part ; 

(i) the criteria by which sailing vessels may be classified for the purpose of 

determining the limits within which they may be used for purposes of 
trading ; 

(j) the fixing of the rates of freight which may be charged by sailing vessels 

for specified goods or for any class of goods in relation to the coasting 
trade of India ; 



t70 [8 486] 


[Thb] Mbbohant SmpFiKO Act, 1958 


(h) the equipment which sailing vessels or any class of sailing vessels should 
carry including equipment relating to life saving and fire appliances, 
lights, shapes and signals required by the collision regulations ; 

(1) the survey of space provided for passengers of sailing vessels and the 
scale ana type of accommodation to be provided for such passengers ; 
(fn)t\ie authority to which information regarding certificates of registry, 
registry of alterations and issue of fresh certificates of registry under this 
Part is to be sent by registrars ; 

(n) the qualifications to be possessed by tindals and other members of the 
crew of sailing vessels, the issue of permits to tindals and of identity 
cards to other members of the crew, the conditions for the issue of sucn 
permits and identity cards and the cancellation or suspension thereof ; 
foj the fees which may be levied for the issue or re-issue of certificates of 
registry or certificates of inspection and for all other purposes of 
this Part ; 

(p) the form in which a contract for chartering a sailing vessel shall be 

executed ; 

(q) the form in which a contract for the carriage of goods by sailing vessels 

shall be executed ; 

(r) the reservation, in the public interest or in the interest of sailing vessels, 

of specified commodities for transport by sailing vessels either generally 
or in specified sectors of the coasting trade or between specified ports 
and the conditions subject to which such reservation may be. made ; 

(s) any other matter which has to be or may be prescribed. 


PART XVI 

PENALTIES AND PROCEDURE 
Penalties 

436 . Penalties. 

(1) Any person who contravenes any provision of this Act or fails to comply 
with any provision thereof which it was his duty to comply with, shall be 
guilty of an ottence* ; and if in respect of any such offence no penalty is 
specially provided in sub-section he shall be punishable with fine which 
may extend to two hundred rupees. 

(2) The offences mentioned in the second column of the following table shall 
be punishable to the extent mentioned in the fourth column of the same with 
rtference to such offences respectively. 

[a] Section 436, in so far as it relates to offences mentioned against Serial Nos. 122 to 
125 (both inclusive), came into force on first April, 1960 — Se^ S. O. 505 dated 20-2-1900 
published in Gaz. of Ind., 1960, Pt ll.-section 3 (ii), page 886. 


Serial 

No. 

! 

Offences 

Section of 
this Act 
to which 
offence 
has 

reference 

Penalties 

1 

If the owner or master of an 
Indian ship fails to comply with 
or contravene® sub section (2) of 
section 28* 

28(2) 

Fine which may extend to one thou- 
sand rujiecs. 

2 

If a person wilfully makes a false 
statement in the builder’s certifi. 
cate refered to in section 30. 

30 

Fine which may extend to one thou- 
sand rupees. 

3 

If a person contravaaes sub-sec* 
tibn <3) of section 35* 

35(2) 

Fine which may extend to one thou- 
sand rupees. 
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Penalties 


Fine which may extend to one thou- 
sand rupees. 


Fine which may extend to five 
hundred rupet.*s. 

Fine which may extend to one thou- 
sand rupees. 


Fine which may extend to one thou- 
sand rupees. 


Fine which may extend to one thou- 
sand rupees. 


Fine which may extend to one thou- 
sand rtiptvs. 

Fine which may extend to one thou» 
s«nd runecs; but nothing herein 
shall affect the power to detain 
the ship under sub-section (4) of 
that section. 


Fine which may extend to one thou- 
sand rupees; and in addition, a 
fine which may extend to hfty 
rupees for every day during which 
the offence continues after con- 
viction. 

The master, owner and every other 
person hoisting the colours shall 
he liable to fine which may ex. 
tend to five thousand rupees. 

Imprisonment which may extend to 
two years, or fine which may ex 
tend to five thousand rupees, or 
both. 

Imprisonment which may extend to 
two years, or fine which may ex- 
tend to five thousand rupees, or 
both. 

The master shall be liable to fine 
which may extend to one thousand 
rupees. 

Imprisonment which may extend to 
six months, or fine which may ex- 
tend to one thousand or 

both. 
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Serial No. 



Section of 
this Act to 
which 
offence 
has 

reference 


Penalties 


existing in any ship or any 
share in a ship; or 
(b) utters, produces or makes use 
of any declaration or docu- 
ment containing any such 
false statement knowing the 
same to be false. 

If any person — 

(a) having been engaged as one i 

of the officers referred to in ; 
section 76 goes to sea as such i 
officer without being duly ! 
certificated; or | 

(b) employs a person as an officer I 

without ascertaining that the j 
person is duly certificated. 1 
If a master or owner fails to com- ; 
ply with any of the requirements j 
of section 93. j 

If a master fails without reasonable i 
cause to comply with any of the ! 
requirements of section 94. i 

If any person acts in contraven- | 
tion of sub-section (2) of .sec- i 
tion 95 or section 96 or sec- j 
tion 97. I 

If a person engages or carries any j 
seaman to sea in contravention of j 
sub-section (2) of section 98 or • 
section 99. 

If a master carries any seaman to 
sea without entering into an agree- 
ment with him in accordance 
with this Act. ' 

If a master enters into an agree- 
ment with any seaman for a scale 
of provisions less than the scale 
fix(^ under clause (g) of sub- 
section (2) of section 101. 

If a master fails without reason- 
able cause, to comply with any of 
the requirements of section 105, 
sub-section (4) of section 106 or 
section 107, 

If any person — 

taj is carried to sea to work in 
contravention of section 109, 
section 1}.0 or section 111; or 
fbj is engaged to work in any 
capacity in a ship in contra- 
vention of section 109, section 
110 or section 111 on a false 
representation by his parent 
or guardian that the young 
person is of an age at which 
such engagement is not in con- 
travention of those sections, 
if a master refuses or neglects to 
produce for inspection any certifi- 
cate of physical fitness delivered 
to him unaer section 111 when 
required to do so by a shipping 
Master. 

If the master oCa ship, where there ( 
is no agreement with the c re w. 


General 


Fine which may extend to five 
hundred rupees. 


93 

Fine which may 
hundred rupees. 

extend 

to 

two 

94 

Fine which may 
hundred rupees. 

extend 

to 

one 

95 (2), 

Fine which may 

extend 

to 

one 

96, 97. 

hundred rupees for every seaman 
in respect of whom the offence is 
committed. 

98(2). 99. 

Fine which may 

extend 

to 

one 


101 (2) (g) 


109, 110, 

111 . 


I hundred rupees for every seaman 
in respect of whom the offence is 
committed. 

Fine which rnav extend to one hund- 
red rupees for every seaman in 
respect of whom tne offence is 
committed. 

Fine which may extend to two hund- 
red rupees. 


Fine which may extend to fifty 
rupees. 


The master shall be liable to a fine 
which may extend to fifty rupees; 

The parent or guardian shall be 
liable to a fine which may extend 
to fifty rupees. 


General 


General 


Fine which may extend to fifty 
rupees. 


Fine which may extend to two hundU 
red rupees. 
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Serial 

No. 


28 


29 


30 

31 


32 


33 


34 

35 


36 

37 


38 

39 


Section of 
this Act to 
which 
offence 
has 

reference 

Penalties 

114 

Fine which may extend to one hund- 
red rupet's lor every seaman so 
engaged. 

115 

Imprisonment which may extend to 
three month.s, or fine vvhicli may 
extend to one thousand rupees, or 
both. 

116 

Fine which may extend to one bund- 
red rupees. 

General 

Fine which may extend to one hund- 
red rupees. 

118 (1), 

Fine which may extend to one hund- 

118 (2). 

red rupees. 

119 (1), 

Fine which may extend to two bund- 

119 (2). 

red rupees. 


Offences 


fails to keep the register of young 
persons required to be kept under 
section 112 or refuses or neglt»cts 
to produce such register for in- 
spection when required so to do 
by a shipping master. 

If the master of a ship other than 
an Indian ship engages a seaman 
in India otlierwise than in accor- 
dance with section 114. 

If any owner, master or agent wil- 
fully disobeys any order under 
section 115. 

If a master fails to comply with 
section 116. 

If any person obstructs any officer 
referred to in .section 117 in the 
exercise of his powers under that 
section. 

If a master or owner acts in contra- 
vention of sub-section (I) or sub- 
section (2) of section 118. 

If a master fails to comply with the 
provisions of sub-section (1) of 
.swtion 119, or, without rea.son- 
able cause, fails to return the certi- 
ficate of competency to the officer 
concerned as required by sulv 
section (2) of that section. 

If a master fails to comply with 
section 120. 

If any person — 


120 

General 


Fine winch may extend to one hund- 
) red rupee.s. 

ilmprisonmout which may extend to 
I six mouths, or fine which may ex- 
1 tend to five hundrcjd rupec.s. or 
both. 


, forges or fraudulently alters 
any certificate of discharge or 
a certificate as to the work of 
a seaman or a continuous dis- 
charge certificate or a copy 
of any such certificate; or 
(b) fraudulently uses any certificate 
of discharge or a certificate as 
to the work of a seaman or a 
continuous discharge certifi- 
cate or a copy of any such 
certificate which is forged 
or altered or does not be- 
long to him. 

If any person acts in contravention 
or sub-section (1) of section 121. 
If a master- 

fa) fails without reasonable cause 
to comply with sub-sec- 
tion (1) or sub-section (3) of 
section 122 : or 

(b) delivers a false statement for 
the purpose of sub-section (2) 
of section 122. 

If a master fails, without reason- 
able cause, to comply with sec- 
tion 125, 

If a master or owner pays the 
wages of a seaman in a manner 


121 ( 1 ) 


122 ( 1 ),) 

122 (3). 

>. 

122 (2) 


125 


128 (1) 


Fine which may extend to one 
thousand rupees. 


Fine which may extend to two 
hundred rupees. 


Fine which may extiend to fifty 
rupees. 

Fine which ixuiy extend to one 
hundred rupees. 
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Section of 
this Act to 

! 

Serial 

No. 

Offences 

which 

offence 

has 

reference 

Penalties 


40 

41 

contrary to sub-section (1) of sec- 
tion 128. 

If a master fails to comply with 
section 131. 

If any person fails, without rea- 
sonable cause, to comply with 
any requisition under section 133. 

131 

1.33 

Fine which may extend to one 
hundred rupees. 

Fine which may extend to fifty 
rupees. 

42 

If a seaman contravenes sub-sec- 
tion (3) of section 135. 

135 f3) 

1 

1 

Imprisonment which may extend 
to one month, or fine which may 
extend to one hundred rupees, or 
both, but nothing herein shall 
take away or limit any other 
remedy which any person would 
otherwise have for breach of con- 
tract or refund of the money ad- 
vanced or otherwise. 

43 

If any person commits a breach of 
any term of any award which is 
binding on him under sub-sec- 
tion (5; of section 150. 

General 

Imprisonment which may extend 
to one month, or fine which may 
extend to one thousand rupees, or 
both. 

44 

If a seaman or an owner contra- 
venes section 151. 

151 

Imprisonment which may extend 
to six months, or fine which may 
extend to one thousand rupees, or 
both. 

45 

If a master fails to comply with 
the provisions of this Act with 
respect to taking charge of the 
property of a deceased seaman or 
apprentice or to making in the 
official log book the proper en- 
tries relating thereto or to the 
payment or aelivery of such pro- 
perty as required by sub-sec- 
tion (1) of section 154. 

154 (1 

Fine which may extend to three 
times the value of the property 
not accounted for or if such value 
is not ascertaincxl, to five hundred 
rupees, but nothing herein shall 
affect his liability under sub- 
section (1) of section 154 to ac- 
count for the property not ac- 
counted for. 

40 

If the master of an Indian ship 
fails or refuses without reason- 
able cause to receive on board 
his ship or to give a passage or 
subsistence to, or to provide for, 
any seaman contrary to sub-sec- 
tion (1) of section 16-3. 

1 163 (1) 

Fine which may extend to one 
thousand rupees in respect of 
each such seaman. 

47 

(a) If a master fails to comply 
with, or contravenes any 
provision of, sub-section (3) 
of section 168 ; 

(h) If a master or any other per- 
son having charge of any 
provisions or water on board 
a ship liable to inst>ection 
under section 168 refuses or 
fails to give the person mak- 
ing the inspection reasonable 
facility for the purpose. 

168 (3) 

168 (6) 

Fine which may extend to two 
hundred rupees, but nothing here- 
in shall affect the power to detain 
the ship under sub-section (2) 
of section 168 ; 

Fine which may extend to two 
hundred rupees. 

48 

' If a master fails to furnish provi- 
sions to a seaman in accordance 
with the agreement entered into 
by him and the Court considers 
the failure to be due to the neg- 
lect or default of the master, or 

1 if a master furnishes to a seaman 
' provisions which are bad in 
quality or unfit for use. 

General 

Fine which may extend to five 
hundred rupees, but nothing hero- 
in shall affect the claim for com- 
pensation under sub-section (1) of 
section 169. 
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(b) contravenes clause (b) of sub- 
section (1) of section 191. 


Section of 
this Act 
to which 
oHence 
has 

refertnic e 


Penalties 


If a master fails without reason- | 
able cause to comply with sec- 
tion 171. I 

(a) If any requirement of section I 
172 is not complied with in the 
case of any shipj or | 


(b) if obstruction is caused to the 
port health officer in the dis- 
charge of his duty. 


If any foreign-going ship referred 
to in sub-section (1) of section 
173 does not carry on board a 
duly qualified rncniical officer. 

i 

j If a master fails, without reason- 
able cause, to comply with see- 
tion 184. 

If any person fails to comply with 
sub-section (1) of section 187. 

If any per.son contravenes section 
188. 

If any person gcx*s on board a 
.ship contrary to section 189. 

If a master, seaman or apprentice 
contravenes section 190. 


If a seaman or apprentice • 
(a) deserts his ship; 


Fine which may 
huudrt\l rupee.s. 


extend to one 


173(1) 


The owner shall be liable to fine 
which may extend to two hund- 
n^d nqx'es unless he can prove 
that the non-complianco was not 
caused by his inattention, neglect 
or wilful default; 

the owner or master shall he liable 
to fine which may extend to two 
hundred rupees unless he can 
prove that the obstruction was 
caust'd without liis knowleilge or 
connivance. 

Tlie ow'iier shall he liable for each 
voyage of the ship made without 
having on hoard a duly qualified 
medical olficcr, a fine which may 
extend to two luiiidrt*d rupees. 

'Fine w'hich may extend to one 
hundred ru[X‘es. 


187 (1) 


Fine wliich may 
I hundred rujxvs. 
iFine wdiich may 


extend to one 
extend to fifty 


191(1)1 


191 (i) 
(b) 


If any person contravenes suIj- 
section (3) of section 193. 


193 (3) 


rupees. 

Fine which may extend to two 
hiindriHl rupeeji. 

Imprisonment which may extend to 
two years, or fine which may ex- 
tend to one thousand rupws, or 
both. 

) Ho shall he liable to forfeit all or any 

C urt of the property lie leaves on 
oard and of tlie wages he has 
then earned and also if the deser- 
tion takes place at any place not 
in India, to forfeit all or any part 
of the wages which he may earn 
in anv other ship in which he 
may he employed until his next 
return to India, and to satisfy 
any excess of wages paid by th(5 
master or owner of the ship from 
which he deserts to any siihstituto 
engag^ in his place at a higlier 
rate of wagers than the rate stipu- 
lated to be paid to him, and also 
to imprisonment which may ex- 
tend to three inonth.s; 
he shall, if tlie contravention d<x?s 
not amount to df\sertion, be liable 
to forfeit out of hi.s wages a sum 
not exceeding two days’ pay apd 
in addition for every twenty-four 
hours of absence either a sum not 
exceeding six days’ pay or any 
expenses properly incurred in 
hiring a substitute and also to 
imprisonment which nt^iy extend 
to two months. 

(Fine which may extend to two 
I hundred rupees. 





S76 Cb 43e] 


[The] Mbkchant SniFPiNa Act, 1958 


Serial 

No. 


Offences 


Jill seaman or apprentice is guilty 
of the offence specifieJ in — 
fij clause faj of section 194; 

fiij clause (b) of section 194; 

(Hi) clause (c) of section 194; 


(iv) clauses (d) and (e) of section 
194; 


(v) clause (f) of section 194. 


60 If any master fails to comply with 
section 197. 


61 If a seaman on or before being 

engaged wilfully and fraudu- 
lently makes a false statement of 
the name of his last ship or 
alleged last ship or wilfully and 
fraudulently makes a false state- 
ment of his own name. 

62 If a master or owner neglects or 

refuses to pay over the fine under 
sub-section (1) of section 202. 

63 If any person contravenes section 

203. 

64 If any person contravenes section 

204. 

05 I If any person goes to sea in a ship 
contrary to sub-section (1) of 
section 205. 

(a) If any person wilfully dis- 
obeys the prohibition contained 
in clause (a) of section 206; or 

(h) If any master or owner refuses 
or neglects to deposit any wages, 
money or other property or sum 
in the manner required by clause 
(b) of section 206. 
li a master fails to deliver or 
tran»aiit the documents referred 
ta in sub-section (1) of section 
208 or section 209 as provided 
tterein. 

If a master coaatravenes sub-sec- 
tlofi (1) of section 210. 


If any person harbours or secretes 
any desertar knowing or having 



Section of 
this Act 
to which 
offence 
has 

reference 

194 

Forfeiture out of his wages of a sum 
not exceeding one month’s pay; 

forfeiture out of his wages of a sum 
not exceeding two days’ pay; 

imprisonment which may extend to 
one month and also for every 
twenty-four hours of continuance 
of such disobedience or neglect, 
forfeiture out of his wages of a 
sum not exceeding six days’ pay 
or any expenses wnich may have 
been properly incurred in hiring 
a substitute; 

imprisonment which hiay extend to 
tluree montlis, or fine which may 
extend to five hundred rupees, or 
both; 

forfeiture out of his wages of a sum 
equal to the loss sustained and 
also imprisonment which may ex- 
tend to three months. 

197 Imprisonment which mav extend 

to one moatii, or fine wnich may 
extend to one hundred rupees, or 
both. 

General Fine which may extend to fifty 
rupees. 


Penalties 


202 Fine which may extend to six 

times the amount of the fine re- 
tained by him. 

203 Fine which may extend to one 

hundred rupees. 

204 Fine which may extend to one Imnd- 

red rupees. 

205 (1) Imprisonment which may extend 

to one month, or fine which may 
extend to two hundred rupees, or 
both. 

206 (a) Imprisonment which may extend 

to three months, or fine which 
may extend to one thousand 
rupees, or both. 

206 (b) Fine which may extend to five 
hundred rupees. 


208 (1), Fine which may extend to five 
209, hundred rupees. 


210 (1) Imprisonment which may extend to 
three months, or fine which may 
extend to one thousand rupees, or 
both. 

General Fine which may ebetend to two 
hundred rupees. 
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Serial Offences. 

No. 


reason to believe that he has de- 
serted. 

70 If a master fails to comply with 

sub-section (2) of section 2i4. 

71 (a) If sub-section (1) of section 

215 is not complied with; 


(h) If any person contravenes sub- 
section (2'> of st'ction 215. 

72 If any person wilfully destroys or 

mutilates or renders illegible any 
entry in any official log book or 
wilfully makes or procures to he 
made or assists in making a false 
or fraudulent entry in or onns- 
^ sion from an official log book. 

73 If a master fails, without reason- 

able cause, to comply with sec- 
tion 216. 

74 If a master or owner fails, without 

reasonable cause, to comply with 
section 217. 

75 If an owmer, agent or master with- 

out reasonable cansr? neglects to 
give the notice required by sub- 
section (1) of section 220. 

76 If an owner or master, without 

reasonable cause, fails to deliver 
a certificate under section 230. 

77 If a certificate or survey is not 

affixed or kept affixed as required 
by section 231. 

78 If a ship carries or attempts to 

carry jpassengers in contraven- 
tion Or sub-section (1) of section 
220 or has on board a ntimber of 
passengers in contravention of 
sub- section (1) of section 232. 

79 (a) If a person is guilty of any 

offence specified in sub-section (1) 
of section 2-3^3; 


(h) If a oerson contravenes sub- 
section (2) of section 233. 

80 If an unberthed passenger or pil- 

grim ship departs or proceeds on 
a voyage from or discharges un- 
berthed pa.ssengcrs or pilgrims at 
any port or place within India in 
contravention of sub-section 
of section 237, or if a person is 
received as an unberthed passen- 
ger or pilgrim on board any 
such ship in contravention of 
sub-section (2) cA. that section. 

81 If the master, owner or agent of 

an unberthed passenger or pil- 
grim ship fails to give the notice 
required by sub-section (1) cA 
section 238. 

82 If a person impedes or refuses to 

allow any entry or inspection : 
autboriseo by section 239. < 


Section of 
this Act 

to which Penalties 

offence 
has 

reference 


214 (2) Fine which may extend to one 

hundred rupees. 

215 (1) The master shall ho liable to fine 

which may extend to fifty rupees, 
if no other penalty is provided in 
this Act; 

215 (2) fine which may exUajd to thro© 
hundred rupees. 

General Imprisonment which may extend to 
one year. 


216 Fine which may extend to two 

hundred rupees. 

217 Fine which may extend to one 
hundred rupt'es. 

229 ( 1 Fine which may extend to five bund- 
red rupt^es. 


230 Fine w hich may extend to one hun- 

dred rupees. 

231 The ow ner or master shall l>c liable 

to fine w'hich may extend to two 
hundred rupees. 

220(1), The owner, agrmt or master shall 

232 (1). 1)C liable to fine which may extend 

to one thousand riipe?es. 


233(1) The person concerned shall l>0 
liable to fine which may extend to 
fifty rupees; but this liability shall 
not prHudice tlie recovery of the 
fare, ii any, payable by him ; 

233(2) fine wdiich may extend to three 
hundred rupees. 

237 1), The master, owner or agent shall 

237(2). be liable to fine which may ex- 
end to one thousand rupees. 


238 (1) Fine which may extend to two 
hundred rupees. 


239 Fine which may extioid to fivo 

hundred rupees. 
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Serial 

No. 

1 

1 Offences 

Section of 
this Act 
to which 
offence 
has 

reference 

Penalties 


[ If a master or owner fails to com- 
ply with section 240. 

246 

Fine which may extend to two 
hundred rupees. 

84 

It the master, owner or agent of 
an unberthed passenger or pil- 
grim ship, after having obtained 
any of the certificates mentioned 
in Part V^III, fraudulently does 
or suffers to be done anything 
whereby the certificate becomes 
inapplicable to the altered state 
of the ship, her ijnlx?rthed pas- 
sengers or pilgrims or otln^r mat- 
ters to wliich tlie certificate 
relates. 

General 

Imprisonment for a term which 
may extend to six months, or fine 
which may extend to two thou- 
sand rupees, or both. 

85 

If the master of an unberthed pas- 
senger or pilgrim ship or any 
contractor employed by him for 
the purpose contravenes sec- 
tion 247. 

247 

Fine which may extend to thirty 
rupees for every unberthed pas- 
senger or pilgrim, who has sus- 
tained detriment by the omission 
to supply the prescribed provi- 
sions. 

86 

If an unberthed passenger or 
pilgrim ship carries unberthed 
passengers or pilgrims in contra- 
vention of sub-section of sec- 

1 tion 248. 

248 (1) 

The master, owner or agent shall 
be liable to fine which may ex- 
tend to two thousand rupees. 

87 

If a master, owner or agent con- 
travenes section 249. 

249 

Fine which may extend to one 
thousand rupees. 

88 

If an owner, agent or master con- 
travenes section 252, 

252 

Fine which may extend to one 
thousand rupees. 

89 

It the master, owner or agent fails 

255 (1) 

Fine which may extend to two 


to comply with sub-section (1) i 
of section 255. 


hundred rupees. 

90 

If medical officers or medical at- 
tendants are not carried on an 
unberthed pas.senger ship as re- 
quired by sub-section (J) or sub- 
section of section 259, as the 

ca.se mav be; or it the ship is not 
provided with a hospital, medical 
stores and equipment as required 
by sub-section that section. 

259 

The master, owner or agent shall 
be liai)le for each voyage made in 
contravention of section 259 to 
fine which may extend to five 
hundred rupees. 

' 91 

If an owner, agent or master con- 
travenes section 260. 

200 

Fine which may extend to one 
thousand rupees. 

92 

(a) If medical officers and atten- 
dants are not carried on a pil- 
grim ship in accordance with 

269 (1) 

I'he master, owner or agent shall 
be liable for each voyage made 
in contravention of sub-section (1) 


sub-section (1) oi section 269; or 


of section 269 to fine which may 
extend to three hundred rupees; 


(h) If a medical officer or atten- 
dant on a pilgrim ship contra- 
venes sub-section ( 3) of section 
269. 

269 (3) 

j 

Fine which may extend to two 
hundred rupees. 

93 

If a master, owner or agent con- 
travenes sub-section (4J of sec- 
tion 278. 

278 (4) ' 

Fine which may extend to two 
thousand rupees. 

94 

n section 291 is not complied with 
in the case of a ship. 

291 

The master or owner shall be liable 
to fine which may extend to one 
thousand rupees. 

95 

If section 292 is not complied with 
in the case of a ship. 

292 

The master or owner shall be liable 
to fine which may extend to two 
hundred rupees. 

96 

If any ship proceeds or attempts 
j to proceed to sea in contraven- 
' tion of section 297. 

297 

The master or owmer shall be liable 
to fine which may extend to two 
^ hundred rupees. 
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Offences 


97 If any ship procct*cis or attempts to 

procetxi to sea without carrying 
on board the information re- 
quired by sub-section of sec- 
tion 298. 

98 If any ship proceeds or attempts to 

proceed to sea in contravention 
of section 307. 


99 If any ship proceeds or attempts to 
procecxi to sea in contravention 
of section 312. 

100 If any ship is loaded in contraven- 
tion of section 313. 


101 


102 


103 


104 


(a) If the owner or master of an 
Indian ship contraven^vs sub- 
section of .section 314; or 
(h) if any person contravenes 
sub- section ( 2) of .section 314. 

I f a master or owner fails to deliver 
the certificate as required under 
.sub-section (5) of .section 317. 

If a master proceeds or attempts to 
proceed to sea in contravention 
of sub-.section (1) of section 318, 

( a) If the owner of an Indian 
ship fails to comply with 
clause (a) of sub- section 

of section 319, or 

(b) if a master fails to comply 
with clau^ (b) of sub-section 
(1}, or clause ( a) or clause ( b) 
of sub-section (2) of sec- 


Serial 

No. 


Section of 
this Act to 

S-i PcnaUies 

has 

jref e rence 

298 (1) I The master or owner shall lx> liable 
to fine which may extend to one 
thousand rupws. 


307 The master or owner shall be liable 

to fine which may extend to — 

(a/ in the case of a passenger 
ship, to one hundred r\ipees 
for every passcugiT carried 
on boanl the ship l)ut without 
prejudice to any other reintnly 
or penalty under this Act; and 
(b) \n the case of a ship other 
than a passenger ship, to ono 
thousand ru pin's. 

312 The master or owner .shall Ihj liahlo 

to fine which may extend to one 
thousand rupees. 

313 The master or owner shall he liahlo 

to fine vviiieh may extend to ten 
thousand rupees and to .such 
additional fine not ex(a*eding one 
thousand rupees for every inch or 
j fraction of ati inch l)y which tho 
appropriate lo.id lines on each sido 
! of the ship are submerged or 
' would have been submerged if tho 
I ship had been in salt waters and 
had no list, as liu» Court tlnnks 
i fit to impose, iuiving regard to 
the extent to which the earning 
capacity of the .ship is or would 
liave hec’ti increased by reason of 
the sul)inersioa : 

Provide^] that it shall 1x5 a good 
defence for the master or owner 
to prove that a contravention was 
due solely to deviation or delay 
caused .solely by stress of weather 
or other circumstanco which 
neither the master nor the owner 
nor the charterer, if any, could 
liave prevented or forestalled. 

314 (1)\ Fine which may extend to one 

I thousand rupws. 

314 (2)) 

317 (b) Fine which may extend to one 

hundred rupees. 

318 (1) Fine which may extend to one 

thousand rupees. 

319 (1)^ Fine which may extend to two 
(a) hundred rupees. 

- 

319 ( 1 ) 

(hK 

319 W.j 
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Serial 

No. 

Offences 

Section of 
this Act 
to which 
offence 
has 

reference 

Penalties . 

105 

If a master fails to comply with 
sub-section (1) of section 320. 

320 (1) 

Fine which may extend to one 
hundred rupees. 

loe 

( a) If a master, owner or agent is 
guilty of an offence under sub- 
section ( 1) of section 332; or 
(h) if the owner or master of a 
ship is guilty of an offence under 
sub-section (2) of section 332; or 

ss2(i) y\ 

S32(2) j 

Fine which may extend to three 
thousand rupees; 


(c) \i a master fails to deliver any 
notice required by sub-section (H) 
of section 332 or if in any such 
notice he makes any statement 
which he knows to be false in a 
material particular or recklessly 
makes a statement which is false 
in a material particular. 

If a ship is loaded in contravention 
of sub-section of section 333. 

332'' 3 J 

1 

Fine which may extend to one 
thousand rupees. 

107 

333fJj 

The master or owner shall be liable 
to fine which may extend to ten 
thousand rupees and to an addi- 
tional fine not exceeding one 
thousand rupees for every inch or 
fraction of an inch by which the 
appropriate sub-division load line 
on each side was submerged or 
would have been submerged it 
the ship had no list, as the Court 
thinks fit to impose, having re- 
gard to the extent to which the 

1 earning capacity of the ship was, 
or would have been, increased by 
reason of the submersion. 

108 

If a person is guilty of an offence 

S34f2j, 

Imprisonment which may extend 


under sub-section (1) or if a 
master is guilty of an offence 
under sub-section (2J of sec- 
tion 334. 

334 (SJ. 

to six months, or fine w'fiich may 
extend to one thousand rupees, or 
both. 

109 

If a master or person in charge of 
a ship fails, without reasonable 
cause, to comply with section 348. 

[ 348 

i 

Imprisonment which may extend 
to three months or fine which 
may extend to three thousand 
rupees, or both. 

110 

If a master fails to comply with 
section 349. 

[ 349 

Fine w'hich may extend to two 
hundred rupees. 

111 

If the owner or master fails, with- 
out reasonable cause, to comply 
with section 350. 

1 350 

Fine w^hich may extend to five 
hundred rupees. 

112 

If the owner or agent fails, with- 
out reasonable cause, to comply 
with section 351. 

351 

Fine which may extend to five 
hundred rupees. 

113 

If any person contravenes sec- 
: tion 353. 

353 

Fine which may extend to five 

114 


hundred rupees. 

If a master fails to comply wdth 
section 354. 

354 

Fine ^hich may extend to five 
hundred rupees. 

115 

faj If a master fails to comply 

355ri;, 

Imprisonment w^hich may extend 


with sub-section or sub-sec- 

tion (2) of section 355; or 

355(21 

to six months, or fine wnich may 
extend to one thousand rupees, or 
both; 

lie 

(b) if a master fails to comply with 
sub-section (5) of section ^5. 

355(5) 

Fine which may extend to one 
thousand rupees. 

If any person bouiKl to give notice 
under sub-section (8) of section 
358 fails to give such notice. 

358(2) 

Fine which may extend to five 
hundred rupees and in default of 
payment, simple imprisonment 
which may extend to three 

1 months. 

117 

if a master or ship’s officer fails to 
comply with section 378. 

378 

j Fine which may extend to five 
L hundred rupees. 
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Offences 


Section of I 
this Act to 
which ! 
offence 
has 

reference 


If any person wilfully disobeys 
any direction of the receiver of 
wreck under section 392. 

If the owner or occupier of any 
land impedes or in any way 
hinders any person in the exercise 
of the rights given by section 393. 

(a) l{ anv person omits to give 
notice ot the finding of any wreck 
to the receiver of wreck as re- 
quired by clause (a) ot sec- 
tion 395; or 

(b) if any person omits to deliver 
any wreck as required by clause 
(b) of section 395. 


395ra; 


395r6j 


If any person contravenes any of 
the provisions of section 400. I 

(a) \i a ship is taken to .sea in con- 
travention of sub-section (J) of 
section 406 or if a ship engages 
in the coasting trade in contra- 
vention of sub-section (1) of sec- 
tion 407; or 

(b) if, without reasonable excuse, 
any limitation or condition con- 
tained in a licence granted under 
section 406 or section 407 is con- 
travened. 

If a person to whom a licence 
under section 406 or section 407 
has been granted fails to comply 
with section 409. 

(a) If any directions giv^en under 
section 411 are not complied with; 
or 

(b) if the provisions of sub-sec- 
tion (3) of section 412 ore con- 
travened. 

If the owner, master or agent on 
whom a notice has been served 
under .section 413 fails to furnish 
the information required within 
the time specified or in furnish- 
ing the information makes any 
statement W'hich he knows to l>e 
false on any material particular. 

If a sailing vessel required to he 
registerecT under section 417 is 
not registered in accordance 
with the provisions of that sec- 
tion. 

If the owner fails to comply with 
section 418. 

If the provisions of section 419 
are contravened. 


406(1)/ 

407(1) 



Fine which may extend to five 
hundred rupees. 

Fine which may extend to five 
hundred rupees. 


Fine which may extend to one 
thousand rupees; 


Fine which may extend to one thou- 
sand rupees and in addition forfei- 
ture of all claims to salvage and 
payment to the owner of such 
wreck, if the same is claimed, or 
if the same is unclaimt^d, to the 
(Government, a penalty, not ex- 
ewding twice the value of such 
wreck. 

Fine wliich may extend to five 
hundred rupees, 

Tlie master or owner of the ship or 
in the case of a ship other than an 
Indian shin, the master, agent in 
India of the owner or the char- 
ttTcr of the ship in rcsptKJt of 
which the contravention has taken 
place shall be liable to impri- 
sonment which may extend to 
six months, or fine which may 
extend to one thousand rupees, 
or both. 

Fine which may extend to one 
liundred rupees. 


The owner, master or agent shall 
be liable to imprisonmeDt for a 
term which may extend to six 
months, or to fine which may ex- 
tend to one thousand rupees, or 
both. 

Imprisonment which may extend 
to six months, or fine which may 
extend to five hundred ruptt's, or 
both. 


The owner or tindal .shall be liable 
to fine which may extend to five 
hundred rupees. 


Fine which may extend to two 
hundred nipeeai. 

The owner or tindal shall be liable 
to fine which may extend to two 
hundred rupees. 
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Section of 
thi.s Act to 


Serial 

No. 

Offences 

which 

offence 

Penalties 



has 

reference 



129 If any sailinR vessel attempts to 

E ly or proceed to sea without free 
oaid markings or is so loaded 
as to submerge such markings, 
or plies or proceeds to sea with- 
out a certificate of inspection as 
required by sub-section (1) of 
section 421, or if any of the terms 
and conditions specified in such 
certificate are contravened. 

130 If the owner fails to comply^with 
section 423. 


131 If the owner fails to comply with 

section 425. 

132 If any person contravenes sec- 

tion 420. 

133 If any person contravenes any of 

the provisions of section 428. 


134 If the owner or tindal fails to 

comply with any of the provi- 
sions of section 429. 

135 It the owner or tindal fails to 

comply with sub-section (1) of 
section 430. 

130 (a) If a sailing vessel is engaged 

in the coasting track' in con- 
travention of sub-section (J.) of 
section 431; or 

(bf if any of the terms and condi- 
tions imposed under sub-sec- 
tion (ii) of section 431 are con- 
travenetl, 

137 If any person is guilty of an off- 

ence under sub-section (1) of 
section 432. 

138 (a) If the master is guilty of an 

offence under sub-.section (2) of 
section 444; or 

(h) if the owner, master or agent 
is guilty of an offence under sub- 
section (S) of section 444. 

139 If any person exercises the pro- 

fession of a ship surveyor in con- 
travention of section 450. 

140 If any person does any act in con- 

travention of sub-section (2) of 
section 454 in respect of wdiich 
no other penalty is provided. 

141 If any person is guilty of an ofF- 
emce under sub-section ( 2) of sec- 
tion 45a 


420 (3), The owmer or tindal shall be liable 
421. to imprisonment which may extend 

to six months, or to fine which may 
extend to five hundred rupees, or 
both. 


423 Fine which may extend to two 

hundrt*d rupees and in addition a 
fine which may extend to twenty 
rupees for every day during whicn 
the offence continues after convic- 
tion. 

425 Fine w^hich may extend to two 

hundred rupees. 

426 Fine w’hich may extend to five 
hundred rupees. 

428 Imprisonment which may extend 

to three months, or fine wliich 
may extend to two hundred ru- 
pees, or both. 

429 Fine which may extend to two 

hundred rupees. 

430 (1) Imprisonment which may extend 

to three months, or fine which 
may extend to two hundred ru- 
pees, or both. 

431 (1)1 The owner, tindal or agent shall 

I he liable to imprisonment which 
I may extend to six months, or fine 
i which may extend to five hund- 
r red rupees, or both. 


431 (2) j 

432(1) Imprisonment wdnch may extend 
to six months, or fine wdiich may 
extend to five hundred rupees, or 
l)oth. 

444 (2 ) ) Fine which may extend to one 
j thousand rupees. 

* r 

f 

444 (3)J 

450 Fine which may extend to one 

thousand rupees. 

454(2) Fine which may extend to two 

hundred rupees. 


456(2) Fine which may extend to five 
hundred rupees. 
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Procedure 


437 .* Place of trial. 

Any person committing any offeiice under this Act or any rule or regulation 
thereunder may be tried for the oifence in any place in which he may be found 
or which the Central Government may, by notihcation in the Olhcial Ga/ette, 
direct in this l>ehalf, or in any otlier place in which he might l)e tried under 
any other law for the time lx?ing in force. 

[a] Section 4:>7 came into force on 1st April, 1960 — S. O. 565 dattnl 26-2-1960 
publislied in Caz, ot Ind., 1961), Pt. 11-section 3 (ii), page 886. 


438*'^ Cognizance of offences. 

The penalties to which masters and owners of unberthed passenger and 
pilgrim ships are made liable by section 430 shall be enforced only on informa- 
tion laid at the instance of the certifying officer, or. at any port or place wliere 
there is no such officer at the instance of such other officer as the Central 
Government may specify in this behalf. 

[a] Section 438 came into force on 1st April, 1960 — S. O. 565 dated 26-2-1960 
published in Gaz. of Ind., 196J, Pt. ll-scction 3 (ii), page 886. 


439/ Jurisdiction of Magistrates. 

No Court inferior to that of a Presidency Magistrate or a Magi.strate of the 
first class shall try any offence under this Act or any rule or regulation there- 
under. 

[a] Section 439 came into force on 1st April, 1960 — S. O. 565 dated 26-2-1960 
published in Gaz. of Ind., I960, Pt. lI-.section 3 (ii), page 886. 

440 / Special provision regarding punishment. 

Notwithstanding anything contained in section 32 of the Code of Criminal 
Procedure. 1898, it shall f)e lawful for a Presidency Magistrate or a Magistrate 
of the first class to pass any sentence authori.sed by or under this Act on any 
person convicted of an offence under this Act or any rule or regulation there- 
under. 

[a] Section 440 came into force on 1st April, 1960--W S. O. 565 dated 26-2-1960 
published in Gaz. of Ind., 1960, Pt. ll-sectioii 3 (ii), page 886. 


441 / Offences by companies. 

(1) If the person committing an offence under this Act is a company, every 
person who, at the time the offence was committed, wa.s in charge of, and was 
responsible to, the company for the conduct of the business of the company* 
as well as the company, shall be deemed to be guilty of the offence and shall he 
liable to be proceeded against and punished accordingly : 

Provided that nothing in this sub-section shall render anv such person liable 
to any punishment provided in this Act, if he proves that tne offence was com- 
mitted without his knowledge or that he exercised all due diligence to prevent 
the commission of such offence. 

(2) Notwithstanding anything contained in sub-section (1), where an offence 
under this Act has been committed by a company, and it is proved that the 
offence was committed with the consent or connivance of, or is attributable to 
any neglect on the part of, any director, manager, secretary or other officer of 
the company, such director, manager, secretary or other officer shall also be 


Section 437 — Note 1 

[1] Trial of British seaman for offence coni- 
cnitted on high seas on British ship — Trial 
must be conducted under the Code of Criminal 
Procedure, though the offence must be an 
offence under English law. (*94) 21 Cal 782 

784) (DB). 

[2] An Indian who commits murder on 
boara a steamer on hi^ seas may be tried by 
a Court having jurisdiction over placo wben» 


he may be found and substantive law appli- 
cable is English law. (’12) 13 Cri L Joui 246 
(247) : 39 Cal 487. (Case under old Act.) 

[3] Trial of British seaman for offenc^ com- 
mitt^ on board any British ship on high seat 
— Procedure — Trial of .icc used according to 
ordinary practice of High Court is proper and 
evidence taken on commission is admitifblei. 
(*89) 16 Cal 238 (244) (FB). 
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deemed to be guilty of that offence and shall be liable to be proceeded against 
and punished accordingly. 

Explcmation, — For the purposes of this section, — 

(a) ^'company'' includes a firm or other association of individuals; and 

(b) "director'' in relation to a firm means a partner in the firm. 

[a] Section 441 came into force on 1st April, 1900 — see S. O. 565 dated 26-2-1900 
published in Gaz. of Ind., 1900, Pt. Il-section 3 (ii), page 886. 

442 *^ Depositions to be received in evidence when witness cannot be 
produced. 

(1) Whenever, in the course of any legal proceeding under this Act instituted 
at any place in India before any court or magistrate or before any person 
authorised by law or by consent of parties to receive evidence, the testimony 
of any witness is required in relation to the subject-matter, and the defendant 
or the person accused (as the case may be), after being allowed a reasonable 
opportunity for so doing, does not produce the witness before the court, magis- 
trate or person so authorised, any deposition previously made by the witness in 
relation to the same subject-matter t^fore any court, justice or magistrate in 
any other place in India or, if elsewhere, before a Marine Board or before any 
Indian consular officer, shall be admissible in evidence — 

(a) a the deposition is authenticated by the signature of the presiding officer 

of the court or of the justice, magistrate or Marine Board or consular 

officer, before whom it is made; 

(b) a the defendant or the person accused had an opportunity by himself or 

his agent of cross-examining the witness; 

(c) if the proceeding is criminal, on proof that the deposition was made in the 

presence of the person accused. 

(S) It shall not be necessary in anv case to prove the signature or official 
character of the person appearing to nave signed such deposition; and a certi- 
ficate by such person that the defendant or person accused had an opportunity 
of cross-examining the witness, and that the deposition, if made in a criminal 
proceeding, was made in the presence of the person accused, shall, unless the 
contrary is proved, be sufficient evidence that he had that opportunity and that 
it was so made. 

[a] Section 442 came into force on 1st April, 1960 — see S. O. 565 dated 26-2-1960 
published in Gaz, of Ind,, 1960, Pt. Il-section 3 (ii), page 886. 

443 - Power to detain foreign ship that has occasioned damage. 

fi/ Whenever any damage has in any part of the world been caused to 
property belonging to the Government or to any citizen of India or a company 
b)' a ship other than an Indian ship and at any time thereafter that ship is 
found within Indian jurisdiction, the High Court may, upon the application of 
any person who alleges that the damage was caused by the misconduct or want 
of skill of the master or any member of the crew of the ship, issue an order 
directed to any proper officer or other officer named in the order requiring hint 
to detain the ship until such time as the owner, master or consignee thereof 
has satisfied any claim in respect of the damage or has given security to the 
satisfaction of the High Court to pay all costs and damages that may be award- 
ed in any legal proce^ings that may be instituted in respect of the damage, 
and any officer to whom the order is directed shall detain the ship accordingly. 

( 2 ) Whenever it appears that before an application can be made under this 
section, the ship in respect of which the application is to be made will have 
depart^ from India of the territorial waters of India, any projper officer may 
detain the ship for such time as to allow the application to made and the 
result thereof to be communicated to the officer detaining the ship, and that 
officer shall not be liable for any costs or damages in respect of the detention 
unless the same is proved to have been made without reasonaUe grounds. 
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In any legal proceedings in relation to any such damage aforesaid, the 
person giving security shall be made a defendant and shall for the purpose of 
such proceeding be deemed to be the owner of the ship that has occasioned 
the damage. 

444. Power to enforce detention of ship. 

(1) Where under this Act a shin is authorised or ordered to he detained, any 
commissioned officer of the Indian Navy or any port officer, pilot, harbour 
master, conservator of port or customs collector may detain the snip. 

( 2 ) If any ship after detention, or after service on the master of any notice of, 
or order for. such detention proceeds to sea before she is released by competent 
authority, the master of the ship shall be guilty of an offence under this sub- 
section. 

(3) When a ship so proceeding to sea takes to sea, when on board thereof in 
the execution of his duty any person authorised under this Act to detain or 
survey the ship, the owner, master or agent of such ship shall each l>e liable to 
pay all expenses of, and incidental to, such person being so taken to sea and 
shall also l>e guilty of an offence under this sub-section. 

(4:) When any owner, or master or agent is convicted of an offence under 
.suI)-section (3), the convicting magistrate may inquire into and determine the 
amount payable on account of expenses by suen owner, master or agent under 
that sub-section and may direct that the same shall be recovered from him in 
the manner provided for the recovery of fines. 

445« Levy of wages, etc., by distress of movable property or ship. 

When an order under this Act for the payment of any wages or other 
sums of money is made by a court, magistrate or other officer or authority, and 
the money is not paid at the time or in the manner directed, the sum mentioned 
in the order with such further sum as may l)e thereby awarded for costs, may 
be levied by distress and sale of the movable property of the {>erson directed to 
pay the same under a warrant to be issued for that purpose by a magistrate. 

( 2 ) Where any court, magistrate or other officer or authority has power under 
this Act, to make an order directing payment to be maae of any seaman's 
wages, fines or other sums of money, then if the person so directed, to pay the 
same is the master, owner or agent of a ship and the same is not paid at the 
time or in the manner directed by the order the court, magistrate, officer or 
authority may, in addition to any other power it or he may have for the pur- 
pose of compelling payment by warrant, direct the amount remaining unpaid 
to be levied by distress and sale of the ship and her equipment. 

446. Notice to be given to consular representative of proceedings taken in 
respect of foreign ship. 

If any ship other than an Indian ship is detained under this Act, or if any 
proceedings are taken under this Act against the master, owner or agent of 
any such snip, notice shall forthwith l:)e served on the consular officer of the 
country in which the ship is registered, at or nearest to the port where the 
ship is for the time being, and such notice shall specify the grounds on which 
the ship has been detain^ or the proceedings have been taken. 

44T/ Application of fines. 

A magistrate imposing a fine under this Act may, if he thinks fit, direi t the 
whole or any part thereof to be applied in compensating any j^rson for any 
detriment which he may have sustained by the act or d^ault in respect of 
which the fine is imposed or in or towards payment of the expenses of the 
prosecution. 

fal Section 447 came into force on 1st April, 1900 — 8eeS,0. 565 dated 2^2^1960 Pub* 
iidied in Gaz. <rf Ind., 1900, Pt. ii*$ecUun 3 ffi), page SS6. 



286 [8S 448-482] [Thb] MeBCHAKT SHIPPING ACT, 1958 

448.‘ Service of documents. 

Where for the purposes of this Act, any document is to be served on any 
person, that document may be served — 

(a) in any case by delivering a copy thereof personally to the person to be 
served, or by leaving the same at his last place of abode, or oy post ; and 
(h) if the document is to be served on the master of a ship, where there is 
one, or on a person belonging to a ship, by leaving the same for him on 
board that ship, with the person being or appearing to be in command 
or charge of the ship ; and 

(c) if the document is to be served on the master of a ship where there is no 
master and the ship is in India, on the owner of the ship, or, if such 
owner is not in India, on some agent of the owner residing in India, or, 
where no such agent is known or can be found, by affixing a copy 
thereof to the mast of the ship. 

[a] Section 448 came into force on 1st April 1900 — See S. O. 565, dated 26-2-1960, 
published in Gaz. of Ind., 1960, Pt. II-S. 3 (ii), page 886. 


PART XVII 
Miscellaneous 

449. Power to appoint examiners and to make rule as to qualifications 

of ship surveyors. 

The Central Government may appoint persons for the purpose of examining 
the qualifications of persons desirous of practising the profession of a ship 
surveyor at any port in India and may make rules — 

(a) for the conduct of such examinations and the qualifications to be 
required ; 

(b) for the grant of certificates to qualified persons ; 

(c) for the fees to be paid for such examinations and certificates ; 

(d) for holding inquiries into charges of incompetency and misconduct on 

the part of holders of such certificates ; and 

(e) for the cancellation and suspension of such certificates. 

450. No person to practise as ship surveyor unless qualified. 

No person shall in any port in which there is a person exercising the pro- 
fession of a ship surveyor and holding a certificate granted under section 449 
exercise such profession in such port unless he holds a certificate granted under 
that section : 

Provided that nothing herein contained shall prevent any person employed 
exclusively by Lloyd’s Register of Shipping or Bureau Veritas or any other 
classification society specified by the Central Government in the Official 
Gazette in this behalf from discharging any of the duties of such employment 
or apply to any person specially exempted by the Central Government from 
the operation of this section. 

451. Power of ship surveyor to inspect ship. 

Any person holding a certificate granted under section 449 and exercising 
the profession of a ship surveyor at any port in India may in the execution of 
his duties go on board a ship and inspect the same and every part thereof and 
the machinery, equipment and cargo and may require the unloading or removal 
of any cargo, ballast or tackle. 

452L Inquiry into cause of death on board Indian ship. 

(l) If any person dies on board a foreign-going Indian ship, the proper 
officer at the port where the crew of the ship is discharged, or the proper 
officer at any earlier port of call in India, shall, on the arrival of the ship at 
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that port, inquire into the cause of death, and shall make in the official loff 
book an endorsement to the effect, either that the statement of the cause oT 
death in the book is in his opinion true, or the contrary, according to the result 
of the inquiry. 

(2) If, in the course of any sucli inquiry, it appears to the proper officer that 
a death has been caused on board tne ship by violence or other improtxjr 
means, he shall either report the matter to the Director-General or, if the 
emergency of the case so requires, shall take immediate steps lor bringing the 
offenaer to trial. 

453 . Certain persons deemed to be public servants. 

The following persons shall be deemed to l>e public servants within the 
meaning of section 21 of the Indian Penal Code, namely : — 

{a) every surveyor ; 

{h) every judge, assessor or other person acting under Part XII ; 

(c) every person appointed under this Act to reixirt information as to 

shipping casualties ; 

(d) every person authorised under this Act to make any investigation or 

in(]uiry under Part X and all persons whom he calls to his aid ; 

(e) every person directed to make an investigation into an explosion or fire 

on a snip under section 388 ; 

(f) every other officer or person appointed under this Act to perform any 

functions thereunder. 

454 . Powers of persons authorised to investigate, etc. 

(1) Every judge, assessor, officer or other person who is empowered by this 
Act to make an investigation or inquiry or to board, survey, inspect or (letain 
a ship — 

(a) may go on board any ship and inspect the same or any part thereof, or 
any of the rnaclunery, equipment or articles on board tliereof, or any 
certificates of the master or other officer to which the provisions of this 
Act or any of the rules or regulations tliereunder apply, not unnecessarily 
detaining or delaying the ship from proceeding on any voyage, and if in 
consequence of any accident to the ship or for any other reason it i.s 
considered necessary so to do, may require the ship to be taken into dock 
for the purpose of inspection or survey ; 

(h) may enter and inspect any premises, the entry and inspection of which 
appears to be requisite for tne purpose aforesaid ; 
fcjmay, by summons under his hand, requires the attendance of all such 
persons as he thinks fit to call before him and examine them for the 

E urpose aforesaid, and may require answers or returns to any enquiries 
e thinks fit to make ; 

(d) may require and enforce the production of all relevant Ixioks, papers, or 
documents ; 

(e) may administer oaths or may in lieu of requiring or administering an 
oath, require every person examined by him to make and subscribe a 
declaration of the truth of the statements made by him in his exa- 
mination ; and 

(f) may muster the crew of any such ship, 

(2) No person shall hinder or obstruct any officer or person referred to in 
sub^section (1) from going on board any ship or otherwise impede him in the 
execution of his duties or the exercise of his powers under this Act, 

Explanation.— In this section, "ship*" includes a sailing vessel. 
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445S* Exemption oi Public ships, foreign and Indian. 

fl^This Act shall not, except where specially provided, apply to ships 
belonging to any foreign prince or State and employed otherwise than for profit 
in the public service of the foreign prince or State. 

(2) The Central Government may, by notification in the Official Gazette, 
direct that the provisions of this Act or any of them shall not apply to ships 
belonging to the Government or to any class of such ships. 

456.* Power to exempt. 

(1) Notwithstanding anything contained in this Act, the Central Government 
may, by order in writing and upon such conditions, if any, as it may think fit tu 
impose, exempt any ship or sailing vessel or any master, tindal or seaman from 
any specified requirement contained in or prescribed in pursuance of this Act 
or dispense with the observance of any such requirement in the case of any 
ship or sailing vessel or any master, tindal or seaman, if it is satisfied that 
that requirement has been substantially complied with or that compliance with 
the requirement is or ought to be dispensed with in the circumstances of 
the case. 

(2) Where an exemption is granted under sub-section (1) subject to any 
conditions, a breach of any of those conditions shall, without prejudice to any 
other remedy, be deemed to be an offence under this sub-section. 

[a] Section 456 came into force on 1st April, 1960 — See S. O. 565 dated 20-2-1960 
published in Gaz. of Ind., 1960, Pt. Il-section 3 (ii), page 886. 

467.^ General power to make rules. 

Without prejudice to any power to make rules contained elsewhere in this 
Act. the Central Government may make rules generally to carry out the 
purposes of this Act. 

[a] Section 457 came into force on 1st April, 1960 — See S. O. 565 dated 26-2-1960 
published in Gaz. of Ind., 1960, Pt. Il-section 3 (ii), page 886. 


458**^ Provisions with respect to rules and regulations. 

(1) All rules and regulations made under this Act shall be published in the 
Official Gazette. 

(2) In making a rule or regulation under this Act, the Central Government 
may direct that a breach thereof shall be punishable — 

(a) in the case of a rule made under section 331, with imprisonment which 

may extend to two years, or with fine which may extend to ten thousand 
rupees or with both ; 

(b) in the case of anv other rule or regulation made under any other provision 

of this Act, witn fine which may extend to one thousana rupees ; 
and in either case it the breach is a continuing one, with further fine which 
may extend to fifty rupees for every day after the first during which the breach 
continues. 

All rules and regulations made under this Act shall be laid for not less 
than thirty days before each house of Parliament as soon as may be after they 
are made and shall be subject to such modifications as Parliament may make 
during the session in which they are so laid or the session imm^iately 
following. 

[a] Section 458 came into force on 1st ^pril, lOeO—Setf S. O. 565 dated 26-2-1960 
publish^ in Gaz. of Ind., 1960, Pt. Il-section 3 (ii), page 886. 


Section 455 — Note 1 
[1] Section 4, Merchant Shipping Act, is 
applicable only to public ships in the sense of 
belonging to a foreign State. A ship own^ by 
an individual foreigner cannot be said to 


belong to the State of which the foreigner is a 
national or a citizen and he cannot, therefore, 
claim the exemption under that section. 1952 
Cal 859(863) [AIR V 39]. (Case under old Act.) 
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Power to constitute committees to advise on rules^ regulations and 

scales of fees. 

CijThe Central Government may, if it thinks fit, constitute one or more 
<X)mmittees consisting of such number of persons as it may apix)int thereto 
representing the interests principally affected or having special knowledge of 
the subject-matter, for the purpose of advising it when considering the making 
or alteration of any rules, regulations or scales of fees under this Act or for 
any other purpose connected with this Act. 

(J2) There shall be paid to the members of any such committee such travelling 
and other allowances as the Central Government may fix. 

Committees may be constituted under this section to advise the Central 
Government either generally as regards any rules, regulations or scales of fees 
or as regards any class or classes of rules, regulations or scales of fees in parti- 
cular or for any other purpose connected with this Act. 

[a] Section 459 came into force on 1st April, 1900 — Ser S. O. 565 dated 26-2.1960 
published in Gaz. of Ind., 1960, Pt. Il-section 3 (ii), page 886. 

460.'^ Protection of persons acting under Act. 

No suit or other legal proceeding shall lie against any i>erson for anything 
which is in good faith done or intended to be done under this Act. 

[a] Section 460 came into force on 1st April, 1960 — See S. O. 505 dated 26.2>19d0 
published in Caz. of Ind,, 1960, Pt. Il-sectioii 3 (ii), page 880. 


PART xvni 

REPEALS AND SAVINGS 
46 !• Repeals and savings. 

(J) The enactments specified in Part I of the Schedule*^ are hereby repealed 
to the extent specified in the fourth column thereof. 

(9) The enactments specifitxl in Part II of the Schedule, in so far as they 
extend to and operate as part of the law of India, are hereby repealed. 

(3) notwitlistanding the repeal of any enactment by s\ih.s. (l) or snb-s. — 

(a) any notification, rule, regulation, bye-law, order or exem])tion issued, made 
or granted under any enactment hereby repealed shall, until revoked, 
have effect as if it had been issued, made or granted under the correspond- 
ing provision of this Act; 

(b) any officer appointed and any body elected or constituted under any 
enactment hereby repealed shall continue and shall l>e deemed to have 
been appointed, elected or constituted, as the case may be, under this 
Act; 

{c) any document referring to any enactment hereby repealed shall be con- 
strued as referring to this Act or to the corresponding provision of this 
Act; 

(d) any fine levied under any enactment hereby repealed may be recovered 
as if it had been levied under this Act; 

{e) any oSence committed under any enactment hereby repealed may l>e 
prosecuted and punished as if it had been committed under this Act; 

{/J sailing vessels registered under any enactment hereby repealed shall be 
deemed to have oeen registered under this Act; 

(ff) mortgages of ships recorded in any register book maintained at any port 
in India under any enactment hereby repealed shall be deemed to have 
been recorded in the register book under the corresponding provision of 
this Act; 

{hj any licence, certificate of competency or service, certificate of survey, A 
or B certificate, safety certificate, qualified safety certificate, radio tele- 
graphy certificate, radio telephony certificate, safety equipment certifi- 

[Vdl. XO.l 2 A. M. 19. 
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cate, exemption certificate, international or Indian load line certificate 
or any other certificate or document issued, made or granted under any 
enactment hereby repealed and in force at the commencement of this 
Act shall be deemed to have been issued, made or granted under this Act 
and shall, unless cancelled under this Act continue in force until the date 
shown in the certificate or document, as the case may be. 

( 4 ) The mention of particular matters in this section shall not be held to pre- 
judice or affect the general application of S. 6 of the General Clauses Act, 1897, 
with regard to the effect of repeals. 

[a] So much of section 461 and of Part I of the Schedule as relate to the Control of Ship- 
ping Act, 1947 (XXVI of 1947) came into force on 1st April, 1960 — See S. O. 565 dated 
26-2-1960 published in Gaz. of Ind., 1960, Pt. Il-sec. 3 (ii), page 886. 

THE SCHEDULE 
ENACTMENTS REPEALED 
PART I 


[See section 461 (1) ] 


Year 

1 

No. 

Short title 

Extent of repeal 

1838 

19 1 

The Coasting Vessels Act, 1838. 

In so far as it applies to sea 
going ships fitted with 
mechanical means of pro- 
pulsion and to sailing 
vessels. 

1841 

10 

'rhe Indian Registration of Ships Act, 1841. 

The whole. 

1850 

11 

Tlio Indian Registration of Ships Act (1841) , 
Amendment Act, 1850. 

The whole. 

1923 

21 

The Indian Merchant Shipping Act, 1923. 

The whole. 

1946 1 

21 

The Mercliant Seamen (Litigation) Act, 1946. 

The whole. 

1947 

26 

Tlie Control of Shipping Act, 1947. 

The whole. 

1949 

18 

The Merchant Shipping Laws (Extension to 
Acceding States and Amendment) Act, 1949. 

The whole. 


PART II 

[Sec section 461 (2) ] 


Year Short title 


1823 Lascars Act (4 Geo. 4, c, 80), 

1894 Merchant Shipping Act (57 ^ 58 Viet., c, 60). 

1897 Merchant Shipping Act (60 6c 61 Viet., c. 59). 

1898 Merchant Shipping (Lial)ility of Sliip-owiiers) Act (61 62 Viet., c. 14). 

1898 Merchant Shipping (Mercantile Marine Fund) Act (61 h 62 Viet., c. 44). 

1900 Merchant Shipping (Lial^ility of Ship-owners and otliers) Act, 63 & 64 Viet. c. 32. 

1900 Merchant Shipping Act (6 Edw, 7, c. 48). 

1907 Merchant Shipping Act (7 Edw. 7, c. 52). 

1911 Merchant Shipping (SeanierPs Allotment) Act (1 6c 2 Geo. 5, c. 8). 

1911 Merchant Shipping Act (1 6c 2 Cco. 5, c. 42). 

1911 Maritime Conventions Act (1 6c 2 Geo. 5, c. .57). 

1914 Merchant Shipping (Certificates) Act (4 6c 5 Geo. 5, c. 42). 

1916 Merchant Shipping (Salvage) Act (6 6c 7 Geo, 5, c. 41). 

1919 Merchant Shipping (Wireless Telegraphy) Act (9 6c 10 Geo. 5, c. 38). 

1921 Merchant Shipping Act (11 6c 12 Geo. 5, c. 28). 

1923 Merchant Shipping Acts (Amendment) Act (13 6c 14 Geo. 5, c. 40). 

1925 Merchant Shipping (Equivalent Provisions) Act (15 6c 16 Geo. 5, c. 37). 

1932 Merchant Shipping (Safety and L(xul Line Conventions) Act (22 6c 23 Geo. 5, c. 9). 

1936 Merchant Shipping (Carriage of Munitions to Spain) Act (1 Edw. 8 6t 1 Geo, 6, c. 1). 

1937 Merchant Shipping {Spanish Frontiers Observation) Act (1 Edw. 8 & 1 Geo. 6 c. 19,1 

1937 Merchant Shipping Act (1 Edw. 8 6c 1 Geo. 6, c. 23). 

1937 Merchant Shipping (Superannuation Contributions) Act (1 Geo. 6, c. 4). 

1940 Merchant Shipping (Salvage) Act (3 & 4 Geo. 6, c. 43). 







iTHEl MERGED STATES (LAWS) ACT, 1949 
(ACT LIX OF 1949) 

[The Act printed here is as on 31-8-1960.] 
CONTENTS 


Sections 

1. Short title and commencement. 

2. Definitions. 

3. Extension of laws, 

4. Interpretation of laws as extended. 

5. Repeal of corresponding laws. 


6. Savings. 

7. Powers of Courts and other autho- 

rities for purposes of facilitating 
application of laws. 

TUK SC HE DU LK. 


STATEMENT OF OBJECTS AND REASONS 


“With effect from tlie 1st Au]?ust, 1949, 
a large number of Acceding States which 
have ceded full jurisdiction to the Domi- 
nion Government, and wliich vv^ere being 
previously administertH.! under the Extra-Pro- 
vincial Jurisdiction Act, 1947 (XLVIl of 1947) 
[now the foreign jurisdiction Act, 1947], have 
either been finally merged in the adjoining 
Governors’ Provinces [now the States] or con- 
stitutcnl into new Chief Commissioners’ Pro- 
vinces ^now the Union territories] by orders 
under section 290-A of the (Government of 
India Act, 19S5. The existing laws in the 
merged States will, however, contimie, until 
rejx^aled, motUHcHi or amended by a conuK’tent 
Legislature or other competent autliority. 

2. A considerable numi^x'r of Ontral Acts 
and Ordinances has been anplied to tlie 
merged States l'>v Orders under the Extra- 
Provincial Jurisuittion Act, 1947; but the 
Acts and Ordinanc'es so anplietl arc in law 
distinc t from the Acts and Ordinances as in 
force in th(‘ Provinces of India. This position 
which is continuing even after the 1st August, 
1949 is obviously unsatisfactory. A similar 
situation in regard to lierar as from the 1st 
April, 1937, had to be resolved by the passing 
of the Berar Laws Act, 1941 (IV of 1941). 
Considering the large number of island terri- 
tories which stand merged in tlie Governors’ 


Provinces from the 1st August, 1949, d b** 
desirable to provide fc’»r tiie ]nn}<rio ngora 
extension of the more important (Gentral Acts 
and Ordinances and the Bcn^gal State Prisoners 
Hc'gulation. 1818 (111 of ISIS), to all the 
merged States, incliiding those winch Ikivp 
been constit lilt'd into (Ghicf Commissioners’ 
Provinces. Hence this Bill whic h has biH'n 
prepared in cousultatiou with the Ministries 
of the (Jovemment of India, the Provincial 
Governments and the Chief Commissioners’ 
Provinces concernetl. 

3. It will be observed from clause (3) of 
the Bill that, in so far as tlu? CGovernorVs Pro- 
vinces are conci'riied, the pyovno vu/orr exten- 
sion to the merged States of tne laws sm'cified 
in the Schedule to the Bill will not f>c fully 
affected by tlie Central Act and that corres- 
ponding supplementary legislation by the Pro- 
vinces will he neressarv. As it is obviously 
desirable that the Centra! Act and the Provin- 
cial legislation should come into force on the 
.same day, a commencement cUuse staling 
th.it this Act shall come? into force on the 1st 
Janoary, 1950, has been included in tl»c Hill, 
and the Provincial Governments will t>c re- 
quested to bring their corresponding legi.sla- 
tion into force on the same day.” 

—C^uz. of Itid., 1949, Pt. V, p. 401. 


[THE] MERGED STATES (LAWS) ACT, 1949 
(ACT LIX OF 1949)'^ 

[2()lh December, 1949.] 

An Act to extend certain laivs to certain areas administered as parts of Governor's 
Provinces or as Chief Commissioners' Provinces. 

Whereas by Order.s under section 290A of the Government of India Act, 
1935, provision has been made fur the administration of certain areas either as 
if they formed part of an adjoining Governor's Province or as if they were a 
Chief Commissioner’s Province; 

And WHEREAvS it is expedient to provide that certain laws should be extend, 
ed to, and by virtue of such extension, be in force in, the said area.s ; 

It is hereby enacted as follows : — 

[a] For Statement of Olijecls and Reasons, see Gaz. of Ind., 1949, Pt. V, page 401. 

This Act stands unmodified by A. L. O., 1950. 

Short title and commencement. 

( 1 ) This Act may be called THE MEBOED STATES (LAWS) ACT, 1949. 

(2) It shall come into force on the 1st day of January, 195(1. 
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2* Definitions. 

In this Act, — 

(a) the expressions "absorbing Province'' and "merged State" have the same 
meanings as in the States' Merger (Governors' Provinces) Order, 1949 * 
as amended by the States' Merger (United Provinces) Order, 1949**; and 

(b) the expression "new Provinces" means the Chief Commissioner's Provinces 

constituted by the States’ Merger (Chief Commissioner’s Provinces) Order, 
1949,® as amended by the States' Merger (United Provinces) Order, 1949> 

[a] See Notfn. No. S. O. 25, D/- 27-7-1949, published in Gaz. of Ind., 1949, Extra., 
p. 1317. [b] See Notfn. No. S. O. 27, D/- 29-11-1949, ibid, p. 2611. [c] Notfn. 
No. S. O. 26. D/- 30-7-1949, ibid,, p. 134 

3« Extension of laws. 

(1) The Acts, Ordinances and Regulation specified in the Schedule are 
hereby extended to, and shall be in force in, all the new Provinces. 

(2) So much of any of the Acts, Ordinances and Regulation specified in the 
Scnedule as extends to any absorbing Province and relates to matters with 
respect to which the Dominion Legislature has power to make laws for a 
Governor's Province is hereby extended to. and shall be in force in, all the 
merged States which are now administered as part of that Province. 

(3) If any of the said Acts, Ordinances and Regulation as in force in any 
absorbing Province immediately before the commencement of this Act is subject 
to any amendments made by the Legislature of that Province, that Act, 
Ordinance or Regulation shall be deemed to be extended to, and to be in force 
in, all the merged States which are now administered as part of that Province, 
subject to so much of the said amendments as relate to matters with respect 
to which the Dominion Legislature has power to make laws for a Governor's 
Province. 

Af Interpretation of laws as extended. 

In any Act, Ordinance or Regulation specified in the Schedule, not with- 
standing anything contained in the General Clauses Act, 1897, — 

(a) any reference, by whatever form of words, to the acceding States shall be 

construed as not including a reference to any of the merged States or to 
any of the States (other than the United State of Saurashtra) mentioned 
in the States' Merger (Chief Commissioners' Provinces) Order, 1949 as 
amended by the States' Merger (United Provinces) Order, 1949 ; 

(b) any reference, by whatever form of words, to Indian British subjects shall 

be deemed to include a reference to persons who, immediately before 
the 1st day of August, 1949, were subjects of any of the merged States 
or of any of the States (other than the United State of Saurashtra) 
mentioned in the States’ Merger (Chief Commissioners’ Provinces) Order, 
1949, as amended by the States’ Merger (United Provinces) Order, 1949 ; 

(c) any reference, by whatever form of words, to the Provinces generally or 

to the Chief Commissioners’ Provinces generally shall be construed as 
including a reference to the new Provinces ; and 

(d) any reference, by whatever form of words, to an absorbing Province shall 

hfe construed as including a reference to the merged States which are 
now administered as part of that Province. 


Section 3 — Note 1 

[11 Though this Act which came into force State Laws Act of 1950 has excluded the 
on 1-1-1950 enforced the Code of Criminal applicability of that Code to that State. 1955 
Procedure in all Part C SUte?. yet that Code Manipur 41 (47) [(S) AIR V 42 C 9] ; 1955 Cr i 
is not in force in the subsequently created L Jour 1603. 

Part estate of Manijpur because the PartC — — — 
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Sim Repeal of corresponding laws. 

If immediately before the commencement of this Act there is in force in any 
of the new Provinces or merged States an Act, Ordinance, Regulation or other 
law corresponding to an Act, Ordinance or Regulation specified in the Sche- 
dule, whether such Act, Ordinance or Regulation is in force by virtue of an 
Order under the Extra-Provincial Jurisdiction Act, 1947,'^ or by virtue of any 
other legislative power, such corresponding law shall upon the commencement 
of this Act. — 

(a) in a new Province, stand re|K?aIed, and 

(b) in a merged State, stand repealed to the extent to which the law relates 

to matters with respect to which the Dominion Legislature has power to 
make laws for a Governor's Province. 

[a] Now the Foreign Jurisdiction Act, 1947. 


6. Savings. 

(l) The repeal by section 5 of this Act of any corresponding law in force in 
the new Provinces or merged States immediately before the commencement of 
this Act shall not affect — 

(a) the previous operation of any such law, or 

Sections — Note 1 Central Act to the Tripura State did not 


[ll A law will ho dconicd to be a corres- 
orKiing law, as contemplated l)y S. 5. Merged 
tates (Laws) Act, if its purpose and object 
are the same as tliose of tfu* Central Acts 
whicli liave been extended to a merged State 
by this Act. I'lie Courts of law will have to 
he guided more by the purpose and the o{)ject 
of trie enactment than by the similarities or 
dissimilarities though the similarities and dis- 
similarities will have to be taken into consi- 
deration in determining the o!)iect and ptirposo 
of the Acts in question. 1956 13hopal 3^3 (34) 
[AIR V 43 C 20]. 

[2] The olq'ect and purpose of the Bhopal 
Charitable and Religions Tr\ists Act being the 
same as those of the Civil P. C,, tlie Charitable 
Endowments Act (1890) and the Charita!)lo 
and Religions Trusts Act (1920) which were 
extended by this Act to Bhopal State, that Act 
has become inoperative in the State of Bhopal 
since 1-1-1950. 1930 Bhopal 33 (30) [A I R 
V 43 C 20]. 

[3] When the Court-fees Act of 1870 became 
enforceable without any qualification under 
this Act in Himachal Pradesh the correspond- 
ing provision of law, namely, tlie Court-fees 
Act of 1870, as amended by tlie Punjab Court- 
fees (Amendment) Act, which was in force in 
that State stood repealed under S. 5 of this 
Act. 1952 Him Pra 00 (01) [AIR V 39]+l954 
Him Pra 52 (54) [AIR V 41 C 30]. 

[4] The Court-fees Act, 1870 continues in 
force in the Bashahr State as amended by 
Para. 36 of the Himachal Pradesh (Courts) 
Order 1948, despite the provisions of S. 5 of 
Merged States (Laws) Act 1949. 1954 Him 
Pra 20 (28) [AIR V 41 C 12]. (AIR 1952 Him 
Pra 60, Distinguished,) 

[5] The Essential Supplies (Temporary 
Powers) Act, 1946 and the Tripura State Cot- 
ton ana Yam Control Order (1358 T. E.) are 
not corresponding laws within the meaning of 
S. 5 of this Act. Hence the extension of the 


result in the repeal of the Control Order, 
1952 Tripura 18 (20) [A 1 R V 39] : 1952 Cri 
L Jour 1042. 

[0] The Boinl>:iy Police Act 4 of 1800 which 
was in force in Kntch on 31-12-1949 does not 
correspoml with the Central Act, namely, tho 
Police Act 5 of 1801. Hence the extension of 
the latter A<'t to Kntch under the Men^jed 
States Laws Act did not result under S. 5 ot 
that Act In the repeal of the Bombay Act. 
1954 Kntch 15 (10) [AIR V 41 C 7) : 1954 Crl 
L Jour 770. 

[71 Though this Act has enforced S. 115 of 
the Civil P. C. to Himachal Pradesh it ha.s n«t 
repealed Para. 35 of Himachal Pradesh 
(Courts) Order of 1948. 1951 Him Pra 01 (63, 
64) (AIR V 38 C 191. (The general provisions 
of S. 115, Civil P. C. must be construe<l as 
excluding from its ambit the matters provided 
for by the special provisions of the Himachal 
Pradesh (Courts) Order. further that 

assuming that the Order of 1948 which only 
amended the Order of 1943 was repealed by 
this Act it did not affect Para. 35 which 
became a part of the Order of 1943 itself as a 
result of the amendment.) 


Section 6 — Note 1 

[1] Where on the date on which a mortgage 
was executed the rights and liabilities of 
parties thereto were governed by S. 49 of 
Bhopal Civil P. C. those rights and liabilities 
should be determined only in acrorda.jce with 
that Code even after its repeal ami tho exten* 
sion of the Indian Civil P. C. jn its placi^ 
brought about by the Merged States L^wi 
Act. 1953 Bhopal 35 (36) [AIR V 40 C 15]. . 

[2] When immediately before th» appU^ 
cation of tlie Indian Limitation Act under tho 
Merged States (Laws) Act, 1950, a plainiifif’i 
suit is in time under the Indian limitation 
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(b) any penalty, forfeiture or punishment incurred in respect of any offence 

committed against any such law, or 

(c) any investigation, legal proceeding or remedy in respect of any such 

penalty, forfeiture or punishment, 

and any such investigation, legal proceeding or remedy may l>e instituted, 
continued or enforced and any such pyenalty, forfeiture or punishment may be 
imposfxl as if this Act had not been passed. 

( 2 ) Subject to the provisions of sub-section (1), anything done or any action 
taken, including any appointment or delegation made, notification, order, 
instruction or direction issued, rule, regulation, form, bye law or scheme 
framed, certificate, patent, permit or licence granted or registration effected, 
under such corresponding law shall be deemed to have been done or taken 
under tlie corresponding provision of the Act, Ordinance or Regulation as now 
extended to, and in force in, the new Province or merged State and shall 
continue in force accordingly unless and until superseded l)y anything done or 
any action taken under the said Act, Ordinance or Regulation. 

7. Powers of Courts and other authorities for purposes of facilitating appli- 
cation of laws. 

For tlie purpose of facilitating the application in any of the new Provinces 
or merged States of any Act. Ordinance or Regulation specified in the Sche- 
dule, any Court or other authority may construe any such Act, Ordinance or 
Regulation with such alterations, not affecting the substance, as may be neces- 
sary or proper to adapt it to the matter before the Court or other authority. 


Section 6 — Note 1 (contdj 
Act as applied by the Kutch (Application of 
Laws) Order, it is not affected hy the new 
Limitation Act and does not become barred as 
a result of the re-application of the Limitation 
Act hy the Merged States (Laws) Act. 1951 
Kutch 41 (41, 42) [A I U V 38 C 27] ♦ 1951 
Kutch 15 (16. 17) [AIR V 38 C 14]. 

[3] A suit which did not become barred by 
the Limitation Act as applied hy the Kuten 
(Application of Laws) Order was not entitled 
to the extended period of three years limitation 
under that Order. When su(!h a suit is insti- 
tuted after the Merged Slate Laws Act has 
been passed then the period of limitation for 
that suit must be reckoned only in accordance 
with the provisions of Indian Limitation Act 
as applied hy that Act. therefore tlie suit 
which is not filed within the period prescribed 
by that Act cannot lie saved from the bar of 
limitation by the fact that it has been insti- 
tuted within the extended period of 3 years 
provided by the Kutch (Application of Laws) 
Order. 1955 Kutch 2 (4) [AIR V 42 C 2]. 

[4] By the Kutch (Application of Laws) 
Order of ^ 1949 which applied tlie Bombay 
Pi*evention of Gambling Act 4 of 1887 to the 
Chief Commissioner’s Province of Kutch the 
language of S. 1 of the Bombay Act was modi- 
fied so as to vest the power in the Chief Com- 
missioner to issue a notification to bring that 
Act into force. This power which had become 
so vested in him was not lost by him as a 
rasult of the extension of the General Clauses 
Act to that Province by tlie Merged States 
Lau^Act of 1949 which came into force on 


1-1-1950. Hence even after such extension of 
the General Clauses Act to that Province the 
Chief Commissioner possessed the pow'er to 
issue a ijotification under S. 1 of the Bombay 
Act and bring it into force in that Province. 
1957 S C 517 (520) [(S) AIR V 44 C 79] : 1957 
S C R 745 : 1957 Cri L Jour 884. (A I R 1954 
Kutch 42, Reveraed,) 

[5] A company registered under Kalhandi 
State Company Law cannot be considered 
after the merger of that State an unregistered 
Company w'itnin the meaning of the Indian 
Companies Act because under S. 6 (2) of the 
Merged State (Law^s) Act, 1949 the registration 
effected under Kalhandi State Company Law 
should he deemed, to have been done or taken 
under the Indian Companies Act, 1913. (’53) 
57 Cal VV N 61 (64). 


Section 7 — Note 1 

[1] After the passing of this Act reirourse 
to the provisions of the Punjab Court-fees 
(Amendment) Acts cannot be justified in 
Himachal Pradesh under the provisions of this 
section. The Punjab Act affects the substance 
of the Court-fees Act of 1870 and hence its 
application cannot be treated as amounting to 
merely construing the Court-fees Act of 1870 
or adapting it to the matter in hand as per- 
mitted by this section. 1954 Him Pra 52 (54) 
[AIR V 41 C 30]. 
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THE SCHEDULE 

[Sm section 3] 

LAWS EXTENDED TO THE NEW PBOVINCES AND MERGED STATES 


Tear 

imo 

Number 

XXXIl ... 



Short title 

The Interest Act, 1839. 

18*11 

X 


... 

The liuiiaa Hegistration of Ships Act, 1841. 

1850 

XI 

... 

... 

The Indian Hegistration of Ships Act (1841) Amendment 

1850 

XVIIl ... 



Act, 1850. 

The Judicial Officer’s Prolet'tion Act, 1850, 

1850 

XIX 

... 

... 

The Apprentices Act, 1850. 

1850 

XXI 

... 

... 

TIte Caste Disabilities Heino\ al Act, 1850, 

1850 

XXXIV 

... 

• •• 

I'lie State Prisoners Act, 1850. 

1850 

XXXVII 

... 

... 

The Public Servants (Inquiries) Act, 1850. 

The Legal Representatives’ Suits Act, 1855. 

1855 

XII 

... 


1855 

XlII 


... 

The Inilian Fatal Accidents Act, 1855. 

1856 

IX 


... 

The Indian Bills ol Lading Act, IBoH. 

1856 

XV 

... 

••• 

The lliinhi Widows* Re-marriage Act, 1856. 

1857 

xni 

... 

... 

'rhe Opium Act, 1857. 

1858 

III 


... 

The State Prisoners Act, 1858. 

i860 

XXI 

... 

• •• 

The Societies Registration Act, I860. 

i860 

XIA' 



The Indian Penal Code, I860. 

[861 

V 



The Police Act, 1861. 

18H2 

III 

... 


The Government Seal Act, 1862. 

1867> 

XXIIl ... 

... 


The Waste-Lands (Claims) Act, 1863. 

1865 

Ill 



The Carriers Act, 1865. 

1866 

XXI 

••• 


The Native Converts’ Marriage Dissolution Act, 1860. 

1867 

\\I 


••• 

Tlie Acting Judges Act, 1867. 

1867 

xx\ ... 

... 

• «« 

The Pre.ss and Registration of lkx)k.s Act, 1867. 

1869 

IV 


• •• 

The Indian Divorce Act, 1809. 

1870 

VII 

... 


Tlie Court-fees Act, 1870. 

1871 

I 

... 

... 

The Cattle-trespass Act, 1871, 

1871 

xxm ... 

• *. 

... 

The Pension.s Act, 1871. 

1871 

xxxi ... 

*«« 

4 • . 

The Indian Weights and Measures of Capacity Act, 187L 

1872 

1 


Am 

The Iiulian Evidence Act, 1872. 

1872 

in 



The Special Marriage Act, 1872. 

1872 

IX 


M. 

The Indian Contract Act, 1872. 

1872 

XV 

• . • 

• . . 

rhe Indian Christian Marriage Act, 1872. 

IS7.> 

V 



The Government Savings Banks Act, 1873. 

1875 

X 

... 

••• 

'rhe Indian Oaths Act, 1873. 

1874 

III 

... 

... 

The Married W'omen's Property Act, 1874. 

1874 

IV 

... 

... 

The Foreign Recruiting Act, 1874. 

1875 

IX 


... 

The Indian Majority Act, 1875. 

1875 

XVIII ... 

... 

... 

The Indian Law Reports Act, 1875. 

1877 

I 

• •• 

... 

'rhe Specific Relief Act, 1877. 

1878 

I 

... 

••> 

'rhe Opium Act, 187t8. 

1878 

\I 

... 

... 

The Indian Treasure- trove Act, 1878. 

1878 

VIII 

... 

• *. 

Tlie Sea Customs Act, 1878. 

1878 

XI 

• . . 

... 

The Indian Arms Act, 1878. 

1879 

XVIII ... 



The Legal Practitioners Act, 1879. 

1880 

I 


••• 

The Religious Societies Act, 1880. 

1880 

XIII 


.. . 

'rhe Vaccination Act, 1880. 

1881 

XI 



rhe Municipal Taxation Act, 1881. 

1881 

XX Vi ... 



The Negotiable Instrurncnts Act. 1881. 

1882 

II 



'rhe Indian Trusts Act, 1882. 

1882 

IV 



The Transfer of Property Act, 1882. 

1882 

VII 


. . . 

The Pow'crs-of- Attorney Act, 1882, 

1884 

IV 



'T he Indian Explosives Act, 1884. 

1885 

XVIII ... 


... 

The Land Acquisition (Mines) Act, 1885. 

The Births, Deaths and Marriages Registration. Act, 

1886 

VI 


... 

1886 

XI 



1886. 

The Indian Tramways Act, 1886. 

1887 

VII 


... 

'The Suits Valuation Act, 1887, 

1887 

IX 

... 


The Provincial Small Cau.se Courts Act, 1887. 

1888 

III 

... 

... 

The Police Act, 1888. 

1889 

IV 

... 

... 

Tlie Indian Merchandise Marks Act, 1889. 

1890 

I 

... 


Tl»e Revenue Recovery Act, 1890. 

1890 

VI 

... 

... 

The Charitable Endowments Act, 1890. 


£96 

Csch] 


Year 

Number 


1890 

VIII 


1890 

XI 

... 

1891 

XVIII ... 

... 

1893 

IV 

... 

1894 

I 

... 

1894 

IX 


1897 

III 

... 

1897 

IV 


1897 

X 

. . . 

1898 

III 


1898 

V 

. . . 

1898 

VI 

* . . 

1898 

IX 

... 

1899 

II 

. . . 

1899 

IV 

. . - 

1900 

III 

... 

1901 

II 


1903 

VII 

... 

1903 

XIV 

... 

1903 

XV 

... 

1904 

VII 

... 

1905 

IV 

• • • 

1900 

III 


1908 

V 


1908 

VI 

... 

1908 

IX 

... 

1908 

XIV 

««• 

1908 

XV 

... 

1908 

XVI 

... 

1909 

IV 

... 

1909 

VII 

• «. 

1910 

IX 

... 

1911 

II 

• •• 

1911 

VIII 

• •• 

1911 

X 


1912 

IV 

. . . 

1913 

II ... 

... 

1913 

Ill 

... 

1913 

VI 

... 

1913 

VII 

... 

1914 

II 

... 

1914 

III 

... 

1914 

IX 

• •• 

1916 

VII ... 

• •• 

1916 

XV 

•*« 

1917 

V 

... 

1917 

XVIII ... 


1918 

II 

,,, 

1918 

XXII ... 

... 

1919 

I 


1919 

XII 

«•« 

1920 

V 

. .. 

1920 

X 

... 

1920 

XIV 


1920 

XXIII ... 

... 

1920 

XXXIII ... 


1920 

XXXIX ... 

• • • 

1920 

XLVII ... 

• «* 

1921 

XVIII ... 


1922 

XXII ... 


1923 

IV 


1923 

V 


1923 

VI 


1923 

VIII ... 

• •• 

1923 

XIV 

• •• 

1923 

XIX ... 


1923 

XXI 


1923 

XXUI ... 
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Short title 

Acts — (con.) 

The Guardians and Wards Act, 1890. 

The Prevention of Cruelty to Animals Act, 1890, 

The Bankers* Books Evidence Act, 1891. 

The Partition Act, 1893. 

The Land Acquisition Act, 1894. 

The Prisons Act, 1894. 

The Epidemic Diseases Act, 1897. 

The Indian Fisheries Act, 1897. 

The Genera! Clauses Act, 1897. 

The Lepers Act, 1898. 

The Code of Criminal Procedure, 1898. 

The Indian Post Office Act, 1898. 

The Live-stock Importation Act, 1898. 

The Indian Stamp Act, 1899. 

The Government Buildings Act, 1899. 

The Prisoners Act, 1900. 

The Indian Tolls (Army and Air Force) Act, 1901. 

The Indian Works of Defence Act, 1903. 

The Indian Foreign Marriage Act, 1903. 

The Indian Extraditi on Act, 1903. 

The Ancient Monuments Preservation Act, 1904. 

The Indian Railway Board Act, 1905. 

The Indian Coinage Act, 19J6. 

The Code of Civil Procedure, 1908. 

The Explosive Substances Act, 1908. 

The Indian Limitation Act, 1908. 

The Indian Criminal Law Amendment Act, 1908, 

The Indian Ports Act, 1908. 

The Indian Registration Act, 1908. 

The Whipping Act, 1909. 

The .\nana Marriage Act, 1909. 

The Indian Electricity Act, 1910. 

The Indian Patents and Designs Act, 1911. 

The Indian Army Act, 1911. 

The Prevention of Seditious Meetings Act, 1911. 

The Indian Lunacy Act, 1912^ 

The Official Trustees Act, 1913. 

The Administrator General’s Act, 1913. 

The Mussalman Wakf Validating Act, 1913, 

The Indian Companies Act, 1913. 

The Destructive Insects and Pests Act, 1914. 

The Indian Copyright Act, 1914. 

The Local Authorities Loans Act, 1914. 

The Indian Medical Degrees Act, 1910. 

The Hindu Disposition of Property Act, 1916. 

The Destruction of Records Act, 1917. 

The Post Office Cash Certificates Act, 1917. 

The Cinematograph Act, 1918. 

The Bronze Coin (Legal Tender) Act, 1918. 

The Local Authorities Pensions and Gratuities Act, 1919. 
The Poisons Act, 1919. 

The Provincial Insolvency Act, 1920. 

The Indian Securities Act, 1920. 

The Charitable and Religious Trusts Act, 1920. 

The Indian Rifles Act, 1920. 

The Identification of Prisoners Act, 1920. 

The Indian Elections Offences and Inquiries Act, 1920, 
The Imperial Bank of India Act, 1920. 

The Maintenance Orders Enforcement Act, 1921. 

The Police (Incitement to Disaffection) Act, 1922. 

The Indian Mines Act, 1923. 

The Indian Boilers Act, 1923. 

The Cantonments (House- Accommodation) Act, 1923. 
The Workmen’s Compensation Act, 1923. 

The Indian Cotton Cess Act, 1923. 

The Indian Official Secrets Act, 1923. 

The Indian Merchant Shipping Act, 1923. 

The Legal Practitioners (Women) Act, 1923. 
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Year 

Number 



1923 

XLIl 



1924 

11 


««• 

1924 

IV 



1924 

XIX 

••• 


1925 

IV 


• •• 

1925 

XH 



1925 

XIX 

• •• 


1925 

XXVI 

• • • 


1925 

XXXIX 



1920 

HI 


... 

1926 

VII 



1926 

XH 


• • « 

1926 

XVI 

• • • 


1920 

XXI 



1926 

XXXVIII 

... 

... 

1927 

XVI 

... 


1927 

XVII ... 



1928 

XII 


• • • 

1929 

II 



1929 

XIX 



1930 

II 

• « • 

«•« 

1930 

HI 

*•* 

• •• 

1930 

XXIV 


• •• 

1930 

XXX 



1930 

XXXII . 

• •• 

• •• 

1931 

XVI 



1931 

XXIII 

«•« 

• •• 

1932 

IX 

«•« 


1932 

XU 


••• 

19 >2 

XIV 



1932 

XX 


• •• 

1932 

XXU 


... 

1932 

XMII . 

... 

... 

1933 

II 

• •• 

• •• 

1933 

xxvn . 

« •« 


1934 

II 


... 

1934 

VTII 


• •• 

19.34 

XIX 



1934 

XX 

• •m 

• •• 

1934 

XXII 


... 

1934 

XXX 


... 

1934 

XXXII . . 


. « • 

1934 

XXXIV. . 

• •• 

... 

1930 

HI 

... 


1936 

IV 



19.37 

1 

... 

... 

1937 

XVIII .. 



1937 

XIX 


... 

1937 

XXV ... 

• *. 


1937 

XXVI .. 

... 

... 

1938 

IV 


... 

1938 

V 

... 

... 

1938 

VTII 



1938 

XX 



1938 

XXIV .. 



1938 

XXVI .. 



1939 

IV 

... 

... 

1939 

VIII 

,,, 

• •• 

1939 

IX 


«•« 

1939 

XIX 

... 


1939 


... 

«.» 

1940 

V 


... 

1940 

X 


... 

1940 

xxm . 

... 



Short title 
-4c^s — (conj 

The Mimalman Wukf Act. 1923. 

The Cantonments Act, 1924.i 

The Central Board of Reveau© Act, 1924. 

The Land Customs Act, 1924/ 

The Indian Soldiers (Litigation) Act. 1925. 

The Cotton Ginning and Pressing Factories Act, 1925. 
The Provident Funds Act. 1925. 

The Indian Carriiige of Goods by Sea Act, 1925. 

The Indian Succession Act, 1925. 

The Government Trading Taxation Act, 1928. 

The Indian Naturalization Act, 1926. 

The Contempt of Courts Act, 1926. 

The Indian Trade Unions Act, 1926. 

The Legal Practitioners (Fc<»s) Act, 1926. 

The Indian Bar Councils Act, 1926. 

The Indian Forest Act, 1927. 

The Indian Lighthouse Act, 1927. 

The Hindu Inheritance (Removal of DisabilitiCvS) Act, 
1928. 

The Hindu T.aw of Inheritance (Amendment) Act, 1929. 
The Child Marriage Restraint Act, 1929. 

The Dangerous Drugs Act, 1930.* 

The Indian Sale of Goods Act, 1930. 

The Indian Lac Cess Act, 1930. 

The Hindu Gains of I/tMrning Act, 1930. 

The .Mussalman VVakf Validating Ac t, 1930, 

The Provisional Collection of Taxes Act, 1931. 

The Indian Pres.s (Emergency Powers) Act, 1931. 

The Indian Partnership Act, 1932. 

The Foreign Relations Act, 1932. 

The Indian Air Force; Act, 1932. 

The Port Hal Committees Act, 1932. 

The Tea District.s Emigrant l..aboiir Art, 1932. 

The Criminal laiw Amendment Act, 1932, 

The Children (Pledging of Labour) Act, 1933. 

The Indian Medical Council Act, 1933. 

The Reserve Bank of India Act, 1934. 

The Khaddar (Name Protection) Act, 1934. 

The Indian Dock Labourers Act, 1934. 

The Indian Carriage by Air Act, 1934. 

The Indian Aircraft Act, 1934. 

The Petroleum Act, 1934. 

The Indian Tariff Act, 1934. 

The Indian Navy (Discipline) Act, 1934. 

The Parsi Marriage and Divorce Acl, lf>30. 

The Payment of Wages Act, 1936. 

The Agricultural Produce (Grading and Marking) Act, 
1937. 

The Hindu WomeriVs Rights to Property Act, 1937. 

The Arya Marriage Validation Act, 1937. 

The Federal Cotirt Act, 1937. 

The Muslim Personal Law (Shariat) Application Act, 
1937. 

The Insurance Act, 1938, 

The Manoeuvre.s, Field Firing and Artillery Practice 
Act, 1938. 

The Indian Tea Control Act, 1938. 

The Criminal Law Amendment Act, 1938. 

The Employers* Liability Act, 1938. 

The Employment of Children Act, 1938. 

The Motor Vchlcleji Act, 1939. 

The Dissolution of Muslim Marriages Act, 1939. 

The Standards of Wdght Act, 1939. 

The Coal Mines Safety (Stowing) Act, 1939. 

The Indian Naval Reserve Forces (Discipline) Act, 1^0:. 
The Trade Marks Act, 1940. 

The Arbitration Act, 1940. 

The Drugs Act, 1940. 
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Year 

Number 

1940 

XXVII . 

1941 

XIX 

1941 

XX 

1941 

XXI . . 

1941 

XXV , . 

1942 

VII 

1942 

XVIII .. 

1942 

XIX . . 

1942 

XXVI 

1943 

IX 

1944 

I 

1944 

X 

1944 

XVIII ,. 

1946 

IX 

1946 

XVII . . 

1948 

XIX . . 

1940 

XX 

1946 

xxn . . 

1946 

XXIV .. 

1946 

XXV . . 

1946 

XXVIII . . 

1947 

II 

1947 

VII 

1947 

XII 

1947 

XIV . . 

1947 

XV 

1947 

XVI . . 

1947 

XVIII .. 

1947 

XXIV 

1947 

XXIX .. 

1947 

XXXI .. 

1947 

XXXII .. 

1947 

XLIII . . 

1947 

XLVI . . 

1948 

I 

1948 

VIII . . 

1948 

IX 

1948 

XI 

1948 

XII 

1948 

XV 

1948 

XVI .. 

1948 

XXII . , 

1948 

XXIX . . 

1948 

XXXIl . . 

1948 

XXXIV . . 

1948 

XXXVII. . 

1948 

XL 

1948 

XLVI 

1948 

XLVII . , 

1948 

LIII . . 

1948 

LIV . . 

1948 

IJd . . 

1948 

LXIII , . 

1949 

X 

1949 

XIII . . 

1949 

XXI . 

1949 

xxin .. 

1949 

XXV . . 

1949 

XXX .. 
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Short title 
Acts--^(con,/ 

... The Agricultural Produce Cess Act, 1940. 

... The Mines Maternity Benefit Act, 1941. 

... The Professions Tax Limitation Act, 1941. 

... The Fetleral Court Act, 1941. 

... The Railways (Local Authorities’ Taxation) Act, 1941. 

... The Coffee Market Expansion Act, 1942. 

... The Weekly Holidays Act, 1942. 

... The Indu.strial Statistics Act, 1942. 

... The Federal Court (Supplemental Powers) Act, 1942. 

... The Reciprocity Act, 1943. 

... The Central Excises and Salt Act, 1944. 

... The Indian Coconut Committee Act, 1944. 

... The Public Debt Act, 1944. 

... The Indian Oilseeds Committee Act, 1946. 

... The Protective Duties Act, 1946. 

... The Hindu Married Women’s Right to Separate Resi- 
dence and Maintenance Act, 1946. 

... The Industrial Employment (Standing Orders) Act, 1946. 
... The Mica Mines Labour Welfare F’und Act, 1946. 

... The Essential Supplies (Temporary Powers) Act, 1946. 

... The Delhi Special Police Establishment Act, 1946. 

... The Hindu Marriage Disabilities Removal Act, 1946. 

... The Prevention of Cnrruptiori Act, 1947. 

... The Foreign Exchange Regulation Act, 1947. 

... The Railways (Transport of Goods) Act, 1947. 

... The Industrial Disputes Act, 1947, 

... The Armed Forces (Emergency Duties) Act, 1947. 

... The Trading with the Enemy (Continuance of Emer- 
gency Provisions) Act, 1947. 

•*• The Imports and Exports (Control) Act, 1947. 

... The Ruober (Production and Marketing) Act, 1947. 

... The Capital Issues (Continuance of Control) Act, 1947, 

••• The Antiquities (Export Control) Act, 1947. 

... The Coal Mines Labour Welfare Fund Act, 1947. 

... The United Nations (Security Council) Act, 1947. 

... The United Nations (Privileges and Immunities) Act, 
1947. 

... The Federal Court (Enlargement of Jurisdiction) Act, 
1947. 

... The Pharmacy Act, 1948. 

... The Dockworkers (Regulation of Employment) Act, 1948. 
... The Minimum Wages Act, 1948. 

... The Rehabilitation Finance Administration Act, 1948. 

... The Industrial Finance Corporation Act, 1948. 

... The Dentists Act, 1948. 
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[THE] METAL TOKENS ACT. 1889 
(ACT I OF 1889) 

[The Act printed here is as on 31-8-1960.] 

CONTENTS 


Bections 

1. Title and extent. 

2. Dehnition. 

3. Prohibition of making by private 

Iversons of pieces of metal to be 
used as money. 

4. Penalty for unlawful making, issue 

or possession of such pieces. 

5. Cognizance of olfences under the 

last foregoing section. 


6. Api)lication of certain of tlie fore- 

going provisions of this Act to 
importation of pieces of metal 
for use as money. 

7. [ Rej)ealed.] 

8. Prohil)ition of receipt by local 

authorities and railways as 
money of metal which is not 
coin. 

9. [Jiepealed,] 


STATEMENT OF OBJECTS AND REASONS 


‘The main object of this Bill is to prohibit 
the manufacture and issue, and restrict the 
circulation, of stamped or Linstjmj[>ed piecu^s 
of copper such as, during the recent depres- 
sion in th<»« value of tiiat metal, private tra- 
ders at fugadri, Gaya, Ludliiana, Beawar and 
other places have been making and issuing in 
large quantities for use as money. The pieces 
circulate at much above their intrinsic value, 
and their circulation both deprives the tax- 
payers of this country of that profit on coin- 


age of copjxrr which belongs to every Gov- 
ernment, and perpetuates the currency of an 
inconvenient form of ( oin. 

The other object of the Bill is to stippr(»ss 
the manufacture in Ikitish India of coins 
resembling or apparently intended to r(*smn- 
ble or pass for coins which are htgal tender or 
in actual use and circulation in any foreign 
country.” 

— Gaz. of Ind. 1888, Part V, page 19« 


ACT HOW AFFECTED BY SUBSEQUENT LEGISLATION 


—Adapted by A. O. 1937; A. L. O., 1950: 2 — Extesnded by Act XX of 1954. 

— Amended in Bombay, by Bom. Act XXIII Acts V of 1808; X of 

of igsi. 1914; I or 1938. 
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[THE] METAL TOKENS ACT. 1889 
(ACT I OF 1889)* 

[Ist Febrtiaryy 1889.] 

An Act for the protection of coinage and other purposes. 

WHEREAS it is expedient to prohibit the making, or the possession for issue, 
or the issue, by private persons of pieces of metal tor use as money; 

And whereas it is also expedient to amend section 28 of the Indian Penal 
Code; 

It is hereby enacted as follows: — 

[a] For Statement of Objects and Reasons, see Gaz. of Ind., 1888, Pt. V, p. 19; for Report 
of the Select Committee, see ibid, pt. IV. page 3. 

This Act has been extended on and from 30-4-1954 to Angul in the State of Orissa, 
by the Absorbed Areas (Laws) Act, 1954 (XX of 1954). Ss. 2 & 3 and Sdi. III. 

!• Title and extent. 

(1) This Act may be called THE METAL TOKENS ACT, 1889. 

(2) It extends to the whole of India except *[the territories which, imme- 
diately before the 1st November, 1956, were comprised in Part B States]; ] 

* ic ♦ 

for “Part R States,” by 2 A. L. O., 1956. Immediately before 1-11-1956, the 
following were Part B States ; Hyderabad, Jammu and Kashmir. Madhya Bharat, Mysore. 
Pepsii, Rajasthan, Saurashtra and Travancore-Cochin. [b] The word “and” v/ as omit- 
ted by the Repealing and Amending Act, 1914 (X of 1914), S. 3 and Sch. II. [c] Sub- 
section (3) was omitted, ibid. 

2* Definition. 

In tins Act ''issue'" means to put a piece of metal into circulation for the first 
time for use as money in *[tlie territories ^[to which this Act extends] (in this 
section and in section 6 referred to as "the said territories")], such piece 
having been made in contravention of this Act or brought into *[the said terri- 
tories) by sea or by land in contravention of any notification for the time being 
in force under section 19 of the Sea Customs Act, 1878. 

[a] Substituted for “the Provinces” by A. L. O., 1950. [b] Substituted for “for the time 

being comprised in Part A States and Part C States,” by 2 A. L. O., 1958. 

3« Prohibition of making by private persons of pieces of metal to be used as 
money. 

No piece of copper or bronze or of any other metal or mixed metal, which, 
whether stamped or unstamped, is intended to be used as money, shall be made 
except by the authority of the Central Government. 

4* Penalty for unlawful making, issue or possession of such pieces. 

(IJ In either of the following cases, namely: — 

if any person makes in contravention of the last foregoing section, or 
issues or attempts to issue, any such piece as is mentioned in that 
section, 

(b) if> after the expiration of three months from the commencement of this 
Act, any person has in his possession, custody or control any $uch piece 
as is mentioned in the last foregoing section, with intent to issue the 
piece, 

the person shall be punished, — 

(i) if he has not been previously convicted under this section, with impri- 
sonment which may extend to one year, or with fine, or with both; or, 

fnj if he has been previously convicted under this section, with imprison- 
ment which may extena to three years, or with fine, or with both. 

(J2) If any person is convicted of an offence under sub- section (1), he shall, 
in addition to any other punishment to which he may be sentenced, forfeit all 
such pieces as aforesaid, and all instruments and materials for the making of 
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such pieces, which may have been found in his possession, custody or 
control. 

(3) If in the trial of any such offence the question arises whether any piece 
of metal or mixed metal was intended to l>e used or to be issued for use as 
money, the burden of proving that the piece was not intended to be so used or 
issuea shall lie on the accuse person. 

Note. — The offence is made cognizable by the next section. 

S# Cognizance of offences under the last foregoing section. 

(1 ) The offence of making, in contravention of section 3, any such piece as is 
mentioned in that section shall be a cognizable offence. 

(2) Notwithstanding anything in the Code of Criminal Procedure, 1882*^, 
no other offence punishable under section 4 shall be a cognizalffc offence, or 
beyond the limits of a presidency-town be taken cognizance of by any Magis- 
irate, except a District Magistrate or Sub-divisional Magistrate, without the 
previous sanction of the District Magistrate or Sub-divisional Magistrate. 

[a] See now the Code of Criminal Proctxivire, 1898 (V of 1898). 

STATE AMENDMENT 

BOMBAY 

In sub-section (2), omit the words “except District or Su))-divisional Magistrate.** 

—Bom. Act XXIII of 1951, Sch. Part II [1-7-1953], 

6, Application of certain of the foregoing provisions of this Act to imports* 
tion of pieces of metal for use as money. 

If at any time the Central Government secs fit, by notification under 
section 19 of the Sea Customs Act, 1878, to prohibit or restrict the bringing 
by sea or l)y land into ‘^(the said territories] of any such pieces of metal as 
are mentioned in section 3, it may by the notification direct that any person 
contravening the prohibition or restriction shall be liable to the {>unishrnent to 
which he would he liable if he were convicted under this Act of making such 
pieces in ^[the said territories], instead of to the penalty mentioned in section 167 
of the Sea Cvistoms Act, 1878, and that the provisions of sub-section (3) of 
section 4 and sub-section f 2 jof section 5, or of either sub-section, in relation to 
the offence of making such pieces shall, notwithstanding anything in the Sea 
Customs Act, 1878, api^y, so far as they can be made applicable, to the offence 
of contravening the prohibition or restriction notified under section 19 of that 
Act. 

[a] Substituted for “the Provinces,*’ by A.L.O., 1950. 

T. Addition to section 98, Act X of 1882. [Repealed by the Code of Criminal Prom 
cedure, 1898 (V of 1898). 

8* Prohibition of receipt by local authorities and railways as money of metal 
which is not coin. 

(1) No piece of metal which is not coin as defined* in the Indian Penal Code 
shall be received as money by or on behalf of any railway-administration or 
local authority. 

(2) If any person on behalf of a railway-administration, or on Irehalf of a 
local authority, or on l^ehalf of the lessee of the collection of any toll or other 
impost leviable by a rail way -administration or local authority, receives as 
money any piece of metal which is not such coin as aforesaid, he .shall be 
punisned with fine which may extend to ten rupees. 

[a] Section 230 of the Penal Code gives the definition of “coin** as follows ; “Coin if 
metal used for the time being as money, and stamped and issued by the authority of 
some State or Sovereiga power in order to dc so used.*’ 

Amendment of section 28 of the Indian Penal Code. [Repealed by the 
JSepeaiinQ Act, 1938 (I of 1938), S. 2 and Sch,] 
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(ACT XXII of 1946) 


[The Act printed here is as on 31-8-1960.] 


CONTENTS 


Sectiosb 

1. Short title and extent. 

2. Imposition and collection of a cess. 

3. The Mica Mines Labour Welfare 

Fund. 


4. Advisory Committees. 

5. Appointment and powers of oflS- 

cers. 

6. Power to make rules. 


STATEMENT OF OBJECTS AND REASONS 


“It is urgently necessary to improve the 
living and working conditions of the labour 
employed in the Mica Mining Industry. 
Though the industry is one of great import- 
ance to the country labour conditions are 
most deplorable ana C»overnment are con- 
vinced that they must intervene by initiating 
a scheme of Welfare Measures. A member or 
the Lal)Our Investigating Committee was de- 
puted to study the labour conditions in the 
Mica Mining areas and he tias sul)mitted a 
report making a number of recommendations. 
These inter alia include tl»e working out of a 
comprehensive welfare scheme designed to im- 
prove the standard of living of the workers 
and to sec'yre for them the recjuisite medical, 
educational, housing, water supply and other 


facilities. The present proposals relate only to 
the welfare of labour employed in the mines 
as distinct from factory labour for which the 
responsibility lies with the Provincial Govern- 
ments. The mining industry has been consult- 
ed and there is a general agreement that a 
cess should be imposed on all exports of mica 
to finance the welfare scheme. While it may 
not be possibh^ to find out immediately large 
sums or money iccpiired for the purpose Gov- 
ernment feel that a start in this direction 
must he made at once by the creation of a 
Fluid by tlie imposition of an ad valorem duty 
on all exports of mica. The Bill is designed to 
give effect to these proposals.” 

— Gaz. of Ind., 1946, Part V, 
page 257. 


ACT now AFFECTED BY SUBSEQUENT LEGISLATION 

— Amended by Act III of 1951. 

— Adapted by A.L.O., 1950. 

— Extended by Acts LIX of 1949; XXX of 1950. 


[THE] MICA MINES LABOUR WELFARE FUND ACT, 1946 
(ACT XXII OF 1946)^ 

[23rd April, 1946.] 

An Act to constitute a fund for the financing of activities to promoU the welfare of 
labour employed in the mica mining industry. 

Whereas it is expedient to constitute a fund for the financing of activities 
to promote the welfare of labour employed in the mica mining industry; 

It is hereby enacted as follows : — 

[a] For Statement of Objects and Reasons, f^ee Gaz. of Ind., 1946, Pt. V, p. 257; for 
Report of Select Committee, ilrUi, p. 291. 

This Act has been extended to the new^ Provinces and merged States by the Merged 
States (Laws) Act, 1949 (LIX of 1949), S. 3 [1-1-1950] and to the States of Manipur, 
Tripura and Vindhya Pradesh by the Union Territories (Laws) Act, 1950 (XXX of 1950), 
S. 3 [16-4-1950]. 

1. Short title and extent. 

(1) This Act may be called THE MICA MINES LABOUR WELFARE FUND 
ACT, 1946. 

(2) It extends to the whole of India “[except the State of Jammu and 
Kashmir]. 

[St] Substituted for “except Part B States”, by the Part B States (Laws) Act, 1951 (III of 
1951), S. 3 and Sch. [1-4-1951]. 

2® Imposition and collection of a cess. 

(1) With effect from such date as the Central Government may, by notifica- 
tion in the Official Gazette, appoint in this behalf, there shall be levied and 
collected, as a cess for the purposes of this Act, on all mica, in whatever state, 
exported from *[the territories to which this Act extends] a duty of customs at 
such rate, not exceeding six and one-quarter per centum ad valorem, as may from 
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time to time be fixed by the Central Government by notification in the Official 
Gazette : 

Provided that until the 1st day of April, 1947, the rate of duty so fixed shall 
not exceed two and one- half jyer centum ad valorem^ 

On the last day of each month or as soon thereafter as may be con- 
venient, tliere shall l>e paid to the credit of a fund to be called the Mica Mines 
Labour Welfare Fund (hereinafter relerred to as the Fund) the proceetls of tl)e 
duty of customs recovered during that month after ded\iction of the expenses, 
if any, for collection and recovery. 

[a] Substiiuted for “Part A Stales aiul Part C Slates’*, by the Part Fi States (Liuvs) Act, 
1951 (111 of 1951), S. 3 and Sc h. l1.4-1951J. 

Note : — Creation of the Mic a Mines Labour Welfare Pund under this Act is to meet 
the expenses in carrv inc nut welfare schemes, relating to labour employed in mica mines 
as distinct from factory labour. Ilow the P'uiid has to Ik? upplieil i.s indicated in the next 
.section. 

3. The Mica Mines Labour Welfare Fund. 

(1) The Fund sliall 1 )e a[)j)lied l>y tlie Gentral Government to meet expendi- 
ture incurred in connection witli measures in the opinion of the Central 
Government necessary or expedient to promote the welfare of laliour employed 
in the mica mining industry. 

(2) Without prejudice to the generality of sub-section (l), the Phind may lie 
utilised to ilefray — 

(a) the costs of measures for the benefit of labour emidoyed in tlie mica 

mining industry directed towards — 

(t) the improvement of public health and sanitation, the prevention of 
disease, and the [irovision and improvemetit of rnedical facilities, 
(ii) the provision and improvement of water supplies and facilities for 
washing. 

(ill) tlie provision and improvement of educational facilities, 

(zr^ the imi)rov(‘ment of standards of living, including housing and 
nutrition, tlie amelioration of .social conditions and tlie provi.sion 
of recreational facilities, 

(v) the provision of transport to and from work ; 

(b) the grant to a State Government, a local authority or the owner, agent or 

manager of a mica mine, of money in aid of any scheme approved l>y the 
Central Government for any purpose for which the Fund may bo 
utilised ; 

fc) the cost of administering the Fund, including the allowances, if any, of 
rnember.s of the Advi.sory Committees constituted under section 4, and 
the salaries and the allowances, if any, of officers appointed under 
.section 5 ; 

fdj any other expenditure wliich the Central Government may direct to he 
defrayed from the Fund. 

(3) The Central Government sliall have power to decide whether any 

E articular expenditure is or is not debitable to the Fund, and its decision shall 
e final. 

(4) The Central Government shall publish annually in the Official Ca/ette 
report of the activities financed from the Fund, together with an e.sti.uate of 
receipts and expenditure of the Fund and a statement of accounts. 

4* Advisory Committees. 

(J) The Central Government shall constitute ^[as many Advisory Committees 
as it thinks fit but not exceeding one for each State], to advise the Central 
Government on any matters arising out of the administration of this Act or the 
Fund. 
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(j9j The members of the Advisory Committees shall be appointed by the 
Central Government, and shall be ot such number and chosen in such manner 
as may be prescribed by rules made under this Act : 

Provided that each Committee shall include an equal number of members 
representing mica mine owners and workmen employed in the mica mining 
industry, and that at least one member of each Committee shall be a woman, 
and at least one member of each Committee shall be a member of the Legisla- 
ture of the State concerned. 

(3) The Chairman of each Advisory Committee shall be appointed by the 
Central Government. 

(4) The Central Government shall publish in the Official Gazette the names 
of all members of the Advisory Committees. 

[a] Substituted for “two Advisory Committees, one for the State of Madras and one for 
the State of Bihar”, by the Part B States (Laws) Act, 1951 (III of 1951), S. 3 and Sch. 
[1-4-1951]. 

6« Appointment and powers of officers. 

(2) The Central Government may appoint Inspectors, Welfare Administra- 
tors and such other officers as it thinks necessary to administer the Fund or to 
supervise or carry out the activities financed from the Fund. 

(2) Every officer so appointed shall be deemed to be a public servant within 
the meaning of section 21 of the Indian Penal Code. 

(3) Any Inspector or Welfare Administrator may — 

(a) with such assistance, if any, as he thinks fit, enter at any reasonable time 

any place which he considers it necessary to enter tor the purpose of 
supervising or carrying out the activities financed from the Fund, and 

(b) do within such place anything necessary for the proper discharge of his 

duties. 

Power to make rules. 

(1 ) The Central Government may, by notification in the Official Gazette, 
make ^rules to carry into eflect the purposes of this Act. 

(2) Without prejudice to the generality of the foregoing power, such rules 
may provide for — 

(a) the making of refunds, remissions and recoveries of the duty of customs 

imposed by sub- section (1) ol section 2; 

(b) the composition of the Advisory Committees constituted under section 4, 

the manner in which the members thereof shall be chosen, the term of 
office of such members, the allowances, if any, payable to them, and the 
manner in which the Advisory Committees shall conduct their business; 

(c) the conditions governing the grant of money from the Fund under 

clause (b) of sub-section (2) of section 3; 

the form of the estimate and statement referred to in sub-section (4) of 
section 3; 

(e) the conditions o service and the duties of all officers appointed under 
section 5; 

(f) the furnishing by owners or agents or managers of mica mines of statistical 

or other inmrmation, and the punishment by fine of failure to comply 
with the requirements of any rule made under this clause. 

[a] Mica Mines Labour Welfare Fund (Bihar and Madras) Rules, Gaz, of Ind., 1948 
Pt. I. page 58. 



(THE] MINERAL OILS (ADDITIONAL DUTIES OF EXCISE 
AND CUSTOMS) ACT, 1958 

(ACT XXVII of 1958) 

[The Act printed here is as on 31-8-1960.] 

CONTENTS 

Sectiohb 4. Amendment of Act XXXII of 1934. 

1. Short title and commencement. . r . < 

2 Definition Adciitional duties ot excise and 

3 ! Levy and collection of additional customs not to lx; added to price 

duties of excise on certain gocxis lor sale, 

mineral oils. 6, Repeal. 

STATEMENT OF OBJECTS AND REASONS 

**The Mineral Oils (Additional Duties of ducts in India with efl’i'ct from 20-5-1958. 
Excise and Customs) Ordinanc e, 1958 The price reductions were not of a maj^nitudo 
{No. 0 of 1958) promulgated hy the President whicn even if passeil on to the consuming 
on 80th June, 1958, provided tor the levy and public would l>e refit^cted to any significant 
■collection of additional duties of excise and t‘xtent in the consumer pric<^s. rU?sides, all 
the countervailing duties of customs on cer- available resources liave to be tapped for 
tain mineral oils This Rill seeks to replace fulfilling plan targets. It was, therefore, decU 
the provisions of the aforesaid Ordinance. reduction* 

2. The Ordinance was issued fo readfust should accrue to Government.” 
the excise and customs duties in the light of 

the reduction in prices agreed to hy the prin- — Gnz. of Ind., 1958, Extra., Pt. 11-Soc. 2, 

cipal companies distributing mineral oil pro- p. 721. 

ACT HOW AFFECTED BY SUBSEQUENT LEGISLATION 
—Amended by Acts LIX of 1959; XXXVHI of 1900. 

[THE! MINERAL OILS (ADDITIONAL DUTIES OF EXCISE 
AND CUSTOMS) ACT, 1958 

(ACT XXVII OF 1958)*^ 

[4th September, 1958.] 

An Act to provide for the levy and collection of additional duties 
of excise and customs on certain mineral oils 
Be it enacted by Parliament in the Ninth Year of the Republic of India as 
follows : — 

[a] For Statement of Objects and Reasons, see Gaz, of Ind., 1958, Extra., Pt. ll-Stx:. 2, p. 721. 
1 * Short title and commencement* 

fj; This Act may be called THE MINERAL Oils (ADDITIONAL DUTIES OF 
Excise and Customs) act, 1958. 

( 2 ) It shall be deemed to have come into force on the twentieth day of May, 
1958. 

•[2« Definition. 

In this Act **motor spirit"', “kerosene", “refined diesel oils and vaporizing 
oil" “diesel oil, not otherwise sTCcified" and •'furnace oil" shall have the 
meanings respectively assigned to them in Items Nos. 6, 7, 8, 9 and 10 of the 
First Stmedule to the Central* Excises and Salt Act, 1944.] 

[a] Substituted for former section 2 by the Central Excises (Conversion to Metric Units) 
Act, 1960 (XXXVIII of 1960), S. 4 (a) [date of commencement not announced up to 
18.11.1900.] 

Sm Levy and collection of additional duties of excise on certain mineral oils, 
(1) There shall be levied and colletTted in respect of the goods mentioned in 
column 1 of the Table hereunder duties of excise at such rates not exceeding 
those specified in relation thereto in column 2 of the said Table as may 

tVcA 10.] 2 A. M. 20. 
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be specified by the Central Government by 'notification in the Official 
Gazette, — 

‘[TABLE 


Description of goods 


Rate of additional duty 
2 


1. Motor spirit 

2. Kerosene 

3. Refined diesel oils and vaporizing 

oil 

4. Diesel oil, not otherwise specified . 

5. Furnace oil. • •• • • • 


Fifty -six rupees and five naye paise 

S er kilolitre at fifteen degrees of 
entigrade thermometer. 
Twenty-six rupees and eighty naye 
paise per kilolitre at fifteen degrees 
of Centigrade thermometer. 
Thirty-three rupees and fifty-five naye 
paise per kilolitre at fifteen degrees 
of Centigrade thermometer. 
Nineteen rupees and seventy naye 
paise per metric tonne. 

Nineteen rupees and seventy naye 
paise per metric tonne.] 


\(l-A) The provisions of sub-section (1) shall be deemed to have had effect 
in respect of the period commencing on the 1st day of April, 1959, and ending 
on the 31st day of October, 1959, as if from the words '‘at such rates'' occurring 
in that sub-section up to the end thereof, the following had been substituted, 
namely : — 

"at the rates specified in relation thereto in column 2 of the said Table : — 


TABLE 


Description of goods 
1 

1. Kerosene. 

2. Motor spirit. 

3. Refined diesel oil. 

4. Vaporizing oil. 

5. Diesel oil, not otherwise sp)ecified. 

6. Furnace oil. 


Rate of additional duty 
2 

Twelve naye paise per imperial gallon. 
Fourteen naye paise per imperial 
gallon. 

Twelve naye paise per imperial gallon. 
Five naye paise per imperial gaUon. 
Rupees twenty per ton. 

Rupees Twenty per ton.] 


(2) The duties of excise referred to in ®[this section] in respect of the goods 
specified therein shall be in addition to the duties of excise chargeable in such 
goods under the Central Excises and Salt Act, 1944, or any other law for the 
time being in force. 

(S) The provisions of the Central Excises and Salt Act, 1944, and the rules 
thereunder, including those relating to refunds and exemptions from duty, 
shall, so far as may be, apply in relation to the levy and collection of the 
additional duties of excise referred to in this section as they apply in relation to 
the levy and collection of the duties of excise in respect of the goods specified 
in «[this section], 

(4) Notwithstanding anything contained in this section, the Central Govern- 
ment may, having regard to the administrative or other difficulties, if any, 
which may arise in relation to the levy and collection of all or any of the 
additional duties of excise under this Act for any period commencing on the 
20th day of May, 1958, and ending on the 29th day of June, 1958 •[or 
commencing on the 1st day of April, 1959, and ending on the 31st day of 
Octol^r, 1S50* as the case may be] assess the atjklitional duties of excise payable 
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by any person under this Act to be such sum as to the Central Government 
appears proper in the circumstances, 

[a] This Table is suhslituted for the former Table by the Central Excises (Conversion to 
Metric Units) Act, 1900 (XXXVTII of 1900), S. 4 (b) (date of commancement not announced 
lip to 18-11-1960]. The former Table was as follows : “Kerosene — 12 nP. per imperial 
gallon; Motor spirit — 25 nP. per imperial gallon; Refined diesel oils and vaporizing 
oil — 15 nP, per imperial gallon; Uiesel oil not otherwise spi^cilunl — Rs, 20 per ton; fui nace 
oil — Rs. 20 per ton.” [b] Imerted by the Mineral Oils (Additional Duties of Excise 
and Customs) Amendment Act, 1959 (LIX of 1959), S. 2 ! 24- 12- 1959], [c] 
for “sub-section (1)“, ibid, 

4« Amendment of Act XXXII of 1934, 

For so long as an additional duty of excise is levied and collected under this 
Act in respect of kerosene, the entry in the fourth column relating to 
sub-item (a) of Item No. 27 (4) of the First Schedule to the Indian Tariff Act, 
1934, shall have effect as if the words, brackets and figures “plus the excise 
duty for the time being leviable under the Mineral Oils (Additional Duties of 
Excise and Customs) Act, 1958, on like articles if produced or manufactured in 
India"' had been added thereto. 

Sm Additional duties of excise and customs not to be added to price of goods 
for sale. 

Notwithstanding anything contained in section 64- A of the Indian Sale of Goods 
Act, 1930, or in any other law for the time Ixring in force, or in any contract or 
agreement, no purcfiaser purchasing any of the goods referred to in ] 

section 3, shall be liable to pay or be sued for, or in respect of, — 

(a) the whole or any part of the additional duties of excise leviable under 

this Act, or 

(b) the whole or any part of the additional duties of customs leviable under 

S. 4 or under the Indian Tariff Act, 1934, to the extent to which .such 
duties have become leviable by reason of this Act, 

as an addition to the contract price payable by him in respect of the goods so 
purchased. 

Explanation— In this section, “purchaser" shall not include any person in 
principal charge of the distribution in India of any of the goods referred to in 
® ] section 3. 

[a] The words, brackets and figure “sub-sectioi (1)” were omitted by the Mineral Oils 
(Additional Duties of Excise and Customs) Amendment Act, 1959 (LIX of 1950), S. 3 
[24-12-1959]. 

Note : The principal companies distributing mineral oil product had agret^d to reduce 
the prices with effect from 20-5-1958. In order to tap this .source for fulfilling plan 
targets the Government decided that the benefit of the price reduction should 
accrue to them and not to the consumer and by Ordinance No. 0 of 1958, they provided 
for the levy and collection of additional duties of excise and the countervailing 
duties of custom on certain mineral oils. The present Act replaces the Ordinance. 
By this section, the companies are prohibited from adding tnis additional duties of 
exci.se and custonas to tne price oi goods, i. e.tho incidence of duties is not to be 
shifted to the consumer. 

6* Repeal. 

The Mineral Oils {Additional Duties of Excise and Customs) Ordinance, 1958, 
is hereby repealed. 
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4. References to time of day. 

CHAPTER II 
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7. Powers of Inspectors of Mines. 

8. Powers of special officer to enter, 
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15. Recovery of expenses. 

CHAPTER IV 
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cidents. 
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causes of disease. 
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CHAPTER VI 
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Employment 

28. Weekly day of rest. 

29. Compensatory days of rest. 

30. Hours of work above ground. 

31. Hours of work below ground. 

32. Night shift. 

33. Extra wages for overtime. 

34. Prohibition of employment of 

certain persons. 

35. Limitation of daily hours of work 

including overtime w^ork. 

36. Notices regarding hours of work. 

37. Supervising staff. 

38. Exemption from provisions regard- 

ing employment. 

39. Power to make exempting rules. 

40. Employment of adolescents. 

41. Certificate of fitness. 

42. Efiect of certificate of fitness 

granted to adolescents. 

43. Power to require medical exami- 

nation. 

44. Working hours for adolescents not 

certified to be fit for work as 
adults. 
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47. [Omitted,] 

48. Registers of persons employed. 
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wages. 
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CHAPTER VITI 
Regulations. Rtlis and 
By K LAWS 
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make regulations. 
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make rules. 
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60. Pow'er to make regulations with- 

out previou.s publication. 
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regulations, etc. 
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72-C. S[>ecial provision for contraven- 
tion of law with dangerous 
results. 
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CHAPTER IX 

PENALTIKS AM) PliOCEDURE 
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CHAPTER X 
MfSCELLANKOUB 
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84. Power to alter or rescind orders. 
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88. [Repealed,] 


STATEMENT OF OBJECTS AND REASONS 


**The existing Indian Mines Act which re- 
lates to the regulation and inspection of mines 
was passed in 1923. Although it has since 
been amended in certain respects, the general 
framework has remained unchanged. Ex- 
perience of the working of the Act has 
vealed a number of defects and deficiencies 
which hamper effective administration. Some 
of these necessitate new forms of control 
while others require the tightening up of the 
existing legal provisions, it has, tnerefmre. 


been considered nc^ces.sary to thoroughly over- 
haul the existing Act. 

2. The proposed legislation differs from the 
existing law in certain resfK^cts. The more 
important features are mentioned below : — ■ 

(i) At present workshops run by a mine for 
the maintenance of its machinery and 
plant in safe and efficient working 
order are subject to the Factories Act, 
1948, which is adimnistered by Pro- 
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vincial Governments. Workers in work- 
shops such as fitters, blacksmiths, 
welders, electricians and others fre- 
quently work for a part of the shift 
underground and while so employed 
come within the scope of the Mines Act. 
It is inconvenient that the same per- 
.sonnel should be sub)ec;t to two different 
Acts administered by two different 
authorities. It is now nroposed to bring 
all personnel engaged solely on work 
relating to mines witfiin the scope of 
the Mines Act. For similar reasons it is 
proposed to bring within the scope of 
the Mines Act power stations which 
generate power used wholly in connec- 
tion with the mine concerned. 

(li) Provision has been made in the Bill for 
the issue of certificates of fitness to 
adolescents and the appointment of cer- 
tifying surgeons. 

(iiiJThe provisions in the existing Act re- 
garding conservancy and sanitary con- 
veniences are of a general nature. The 
Bill provides for more definite arrange- 
ments for drinking \val(*r, latrines, 
urinals, etc. 

(iv) It has been made obligatory on the part 
of the owner, agent or manager of a 
mine to report the contraction of any of 
certain notified diseases. Provision for 
(he lidding of an enquiry regarding the 
causes of contraction of a reported 
disease has also been madt*. 

(v) It has also b(»en laid down that first-aid 
appliances .should be made available 
underground and that they should be 
kept in charge of qualified personnel. 

A new chapter regarding the grant of 
compensatory holidays and holidays 
with pay ha.s been included. 

The existing Act does not specify the 
rate of payment for overtime work. In 
the Bill tne rates for overtime liave been 
fixed at I 3 times the ordinary rate of 
wages in the case of surface workers 
ana at twice the ordinary rate for 
underground workers. The working 
hours tor all workers, both surface ana 


underground, have been reduced to 48 
per week and no worker is to be allowed 
to work for more than 9 hours a day 
above ground and 8 hours a day below 
ground. The provisions in the existing 
Act permit workers on the surface to 
work for 54 hours a week or 10 hours a 
day and workers underground for 9 
hours a day. 

(viii) It is proposed to proliibit after a certain 
date to he notified by tlie Central Gov- 
ernment the presence of children in any 
part of a mine where operations con- 
nected with, or incidental to, mining 
processes are being carried on. The in- 
tention is that the presence of children 
at mines should be prohibited as soon 
as arrangements for the provision of 
elementary education can be made in 
collieries. 

(ix) The age limit of persons employed 
underground has been raised from 17 to 
18 years. 

(x) At present the penalty for violation of 
the provisions of the Act is only fine. 
It is propor»ed to provide that the 
punishment may be imprisonment or 
fine or both. This will bring the penalty 
provisions in line with the penalties 
pre.scribed in the Factories Act, 1948. 

^ji^The employment of women under- 
ground is already prohibited. This pro- 
hibition will be continued. The employ- 
ment of women on the surface between 
the hours of 7 P. M. and 6 A. M. will 
also be prohibited, but Provincial Gov- 
ernments will be empowered to relax 
these limits but not so as to authorise 
working between the hours of 10 P, M. 
and 5 A. M. 

(xii) Opportunity has also been taken to in- 
clude in tne Bill provisions relating to 
liealth, safety and comfort of workers 
somewhat on the lines of the Factories 
Act, 1948. 

3. It is hoped that when the Bill is passed 
into law, the provisions regulating labour and 
safety in mines will largely be on the lines of 
those contained in the Factories Act, 1948. 

— Gaz. of Ind., 1949, Pt. V, p. 436. 


THE MINES (AMENDMENT) ACT, 1959 
(LXII of 1959) 

STATEMENT OF OBJECTS AND REASONS 


“Tl>e Mines Act, 1952, was passed with a 
view to amending and consolidating the law 
relating to the regulation of labour and safety 
in mines. ^The working of the Act has shown 
that it requires to be amended for various rea- 
sons, e.g., clarification of certain provisions, 
proper enforcement of certain others and in- 
sertion of some new provisions to bring the 
Act in line with those contained in the 
Factories Act, 1948. Some of the more im^r- 
tant amendments sought to be made rdate 
to — 

(i) the definition of the term ‘mine* to make 
it clear that it includes quarries and 


open cast workings and also private 
railways, aerial ropeways, conveyors, 
etc.; 

(ii) a new provision to the effect that sub- 
ject to certain conditions the Act (ex- 
cepting a few provisions) shall not 
apply to excavations made for prospect- 
ing purposes only and to small quar- 
ries; 

fiiijthe maintenance of first-aid rooms in 
mines wherein more than one hundred 
and fif^ persons are employed, instead 
of five hundred persons as at present; 
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prohibition of employment of per- 
sons in a mine when its owner, etc., 
fail to comply with the notice of the 
Inspectorate for remedying any matter, 
thing or practice connected with u 
mine, which is dangerous to human life, 
limb, or salety ; 

(v) the empowering of the person appointed 
under section 24 for enquiring into an 
accident also to inquire into the fitness 
of a person to hold a certificate granted 
to him under tlie Act, if fie is of the 
opinion that the person concenuxl is 
prima fac\e guilty of incompetence or 
negligence or misconduct in the per- 
formance of his duties under the Act in 
relation to the accident; 

Yt ij the payment of overtime at a uniform 
rate of twice the ordinary rate of wages 
for persons employed both above anil 
1 :k?1ow ground, instead of tfie present 


rate of one and a half times, in the case 
of persons employed above ground, and 
twice for pt^rsons employcxl below 
ground; 

the revision of the Chapter on leave 
with wages so as to bring it as far as 
practicalne in line with similar provi- 
sions in tlie Factories Act, 1948, wdiich 
are considerixl to fx' more liberal; and 

the enhancement of jwnalties for con- 
travention of the diflerent provisions of 
the Act to make punishment more deter- 
rent by raising the scale of fines and 
also providing for imprisonment along 
with fine in the case of subsi'quent con- 
viction for tlie same otfence and for 
contravention of orders under sixtion 


o r> »» 

~S. (). H., CiiU. of Ind., 1959, Extra. 
Ft. \UStx'. 2. page 1125. 


ACT HOW AFFECTED BY SUBSEOCENT LEGISLATION 
— Amenikxl by Acts XLII of 1953; LX 1 1 of 1959. 

— Adapteil by 3 A. L. O., 1956. 

— RepealiHl in part by Act XXXVl of 1957. 


COGNATE ACTS AND PROVISIONS 


Coal Bk.vring Akkas (AOQUtsrTfON ano 
Dkvki.opmrnt) Act, XX of 1957. 

Coat, (Grading Boaro Act, XXXI of 
1925. 

3. Coal Minf.b (Conservation and Safkty) 
Act, XII of 1952. 

4 Mica Mines Labour W'EiiFARE Funi» 
Act, XXII of 1946. 


5. Mineral Oils (Admitional Duties of 

Excise and Customs) Act, XXV II of 
1958. 

6. Minks and Minerals (Rkoulation and 

Development) Act, LXV^Il or 1957. 

7. Mines Maternity Benefit .Act, XIX of 

1941. 

8 OlLFIKLDS (KEOULATION AND DEVELOP. 

mf.nt) Act, LMI or 1948. 


[THE] MINES ACT, 1952 
(ACT XXXV OF 1952)“ 

I loth March, 1952,] 

An Act to anieiid and ronsoUdalc ike laiv rclaUypf to the regulation of labour atul 
safety in mines. 

BE it enacted by Parliament a.s follovv.s : — 

[a] For Statement of Objects and Reasons, f<ec Ca/.. of Ind , 1949, Ft, V, p. 436. 


CHAPTER I 
PRELIMINARY 

1 „ Short title, extent and commencement. 

(1) This Act may V)e called THE MINES ACT, 1952. 

(2) It extends to the whole of India except tlie State of Jammu and Kashmir. 
(S) It shall come into force on such date“ or dates as the Centra! Government 

may, by notification in the Official Gazette, appoint, and different dates may f>e 
appointed for different provisions of this Act and for different States but not 
later than 31st December, 1953. 

[a] The Act came into force on 1-7-1952, Notfn. No. S. H. O. 967, D/- 27-5-1952 
Caz. of Ind., 1952, Ft. Il-Sec. 3, p. 869. 

Definitions. 

^{(1)] In this Act, unless the context otherwise requires, — 

(a) “adolescent" means a person who has completed his fifteenth year but has 
not completed his eighteenth year ; 

Ta] Section 2 was reQumbered as sub-section (1) tlwreol, by the Mines (Amendment) Act, 
1959 (LXll of 1959), S. 2 fw. e. f. 16-14960]. 
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(h) ‘'adult*' means a person who has completed his eighteenth year ; 

“agent**, when used in relation to a mine, means any individual, whether 
appointed as such or not, who acts as the representative of the owner in 
respect of the management, control and direction of the mine or of any 
part thereof, and as such superior to a manager under this Act;] 

[a] Shbstituted for original cl. (c), by the Mines (Amendment) Act, 1959 (LXII of 1959) , 
S. 2 [w. e. f. 16-1.19001. 

('d,) “Chief Inspector'* means the Chief Inspector of Mines appointed under 
this Act; 

(e) “child** means a person who has not completed his fifteenth year ; 

(f) “day** means a period of twenty-four hours beginning at midnight ; 
“district magistrate’* means, in a presidency-town, the person appointed 

by the Central Government to perform the duties of a district magistrate 
under this Act in that town; 

(h) Si person is said to be “employed** in a mine who works under appoint- 
ment by or with the knowledge of the manager, whether for wages or 
not, in any mining operation, or in cleaning or oiling any part oT any 
machinery used in or about the mine, or in any other kind of work 
whatsoever incidental to. or connected with, mining operations,; 
“Inspector** means an Inspector of Mines appointed under this Act, and 
includes a district magistrate when exercising any power or performing 
any duty of an Inspector which he is empowered by this Act to exercise 
or perform; 

“managing agent** has the meaning assigned to it in the Companies Act, 

1956 ;] 

fa] Inserted by the Mines (Amendment) Act, 1959 (LXII of 1959), S.’2 [w. e. f. 16-1-1960]. 
cJub-section (25) of S. 2 of the Companies Act, 1956, runs as follows : 

“(25) ‘managing agent’ means anv individual, firm or body corporate entitled, 
subject to the provisions of this Act, to tne management of the whole, or substantially the 
whole, of the allairs of a company by virtue of an agreement with the company, or by 
virtue of its memorandum or articles of association, and includes any individual, firm or 
body corporate occupying the position of a managing agent, by whatever name called.” 

“mine** means any excavation where any operation for the purpose of 
searching for or obtaining minerals has been or is being carried on, and 
includes — 

(i) all borings, bore holes and oil wells; 

(ii) all shafts, in or adjacent to and belonging to a mine, whether ia 
the course of being sunk or not; 

(iii) all levels and inclined planes in the course of being driven ; 

(iv) all open cast workings; 

(v) all conveyors or aerial ropeways provided for the bringing into or 
removal from a mine of minerals or other articles or for the 
removal of refuse therefrom; 

(vi) all adits, levels, planes, machinery, works, railways, tramways and 
sidings, in or adjacent to and belonging to a mine; 

(vii) all workshops situated within the precincts of a mine and under 
the same management and used solely for purposes connected 
with that mine or a number of mines under the same manage- 
ment; 

(viii) all power stations for supplying electricity solely for the purpose 
of working the mine or a number of mines under the same 
management; 

(ix) any premises for the time being used for depositing refuse from a 
mine, or in which any operation in connection with such refuse is 
being carried on, being premises exclusively occupied by the 
owner of the mine; 
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(x) unless exempted by the Central Government by notification in the 
Official Gazette, any premises or part thereof, in or adjacent to 
and belonging to a mine, on which any process ancillary to the 
getting, dressing or preparation for sale of minerals or of coke is 
being carried on; 

(jj) ‘'minerals*' means all substances w^hich can be obtained from the earth 
by mining, digging, drilling, dredging, hydraulicking, (juarrying or by any 
other operation and includes mineral oils (which in turn include natural 
gas and petroleum); 

(jjj) “month" means the period from the first day of any month reckon erl 
according to the British calendar to the last day of the same month;] 

[a] Substituted for clause (j), hy the Mines (Amemlment) Act, 1959 (LXII of 1959), S. 2 
fw. e. f. 16-1.1960]. 

(k) "office of the mine" means an office the surface of tlie mine concerned; 

^[(kk) “open cast working" means a (juarry, that is to say. an excavation 
where any operation for the purpose of searching for or obtaining 
minerals lias been or is being carried on, not being a shait or an excava- 
tion which extends lielow superjacent ground;] 

[a] Inserted by the Mines (AnieiKlment) Act, 1959 (I^XII of 1959), S. 2 [w. e. f. 
16.1-1960]. 

f/y “owner", when used in relation to a mine, means any person wlio is tlie 
immediate proprietor or lessee or occupier of the mine or of any part 
thereof and in the case of a mine the business whereof is being carried 
on by a liquidator or receiver, such li(|iudator or receiver ‘[and in the 
case of a mine owned by a company, the business whereof is being carried 
on by a managing agent, such managing agent]; but does not include a 
person who merely receives a royalty, rent or fine from the mine, or is 
merely the proprietor of the mine, subject to any lease, grant or licence 
for the working tiiereof, or is mt^relv the owner of the soil and not 
interested in the minerals of the mine; nut any contractor lor the work- 
ing of a mine or any part thereof shall lx? subject to this Act in like 
manner as if he were an owner, but not so as to exempt the owner from 
any liability; 

[a] Inserteri by the Mines (Amendment) Act, 1959 (LXII of 1950), S. 2 [w. e. f. 
16-1.1900]. 

(“mj "prescribed" means prescribed by rules, regulations or bye-laws, as the 
case may be; 

(n) “qualified medical practitioner" means a person holding a qtialification 

granted hy an authority specified in the Schedule to the Indian Medical 
Degrees Act, 1916, or in the Schedule tvv tlie Indian Medical Council Act, 

1933, 

(o) “regulations", “rules" and “bye-laws" mean respectively regulations, 

rules and bye laws made under this Act; 


Section 2 (1) — Note 1 

[1] Any pH?rson having some kind of pro- 
rietorial or financial intercht, directly or in- 
irectly and interested in the minerals of a 
mine and its working is intendtKi to be in- 
cluded in the term “owner.” Hence a manag. 
ing director of a limited concern who is cer- 
tainly interested in the proceeds of the mine, 
its profits and losses and its working ‘S an 
“owner” within the meaning of the definition 
in cl (1). (’57) 1957 Cri L Jour 128 (130) 
(Cal). 

{2j A person can cease to be an owner only 
when he renounces his ownership. No suen 
renunciattm can be said to take place when 
a aole proprietor takes another person into 


partnership and entrusts to him tlie conduct 
oi tlie mine in accordance with the partner- 
ship agrtiement because in spile of the partner- 
ship he continues to be entitled to eujoy the 
advantages of ownership and exert ise iho 
powers oi proprietorship. Hence he dot^s not 
cease to be an owne!r. 1959 Cal 208 (212) 
lAIH V40C54]. 

Section 2 (o) — Note I 
[I] The rules, regulations and bye laws 
made under the Act of 1923 have become 
“roles, regulations and bye laws” made under 
this Act within the meaning of the definition 
in S. 2 (o) by virtue of the provisloas of S* 24 
of General Clauses Act. The fact that this 
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(p) where work of the same kind is carried out by two or more sets of persons 

working during different periods of the day each of such sets is called a 
"relay'' ®[and each of such periods is called a "shift"]; 

[a] Added by the Mines (Amendment) Act, 1959 (LXII of 1959), S. 2 [w. e. f. 16-1-1960]. 

(q) "^serious bodily injury" means any injury which involves, or in all pro- 

bability will involve, the permanent loss of the use of, or permanent 
injury to, any limb, or the permanent loss of or injury to the sight or 
hearing, or the fracture of any limb or the enforcea absence of the 
injurea person from work for a period exceeding twenty days; 

(r) "week" means the period between midnight on Saturday night and mid- 

night on the succeeding Saturday night, 

^[( 2 ) A person working or employed in or in connection with a mine is said 
to be working or employed — 

(a) "below ground" if he is working or employed — 

(i) in a shaft which has been or is in the course of being sunk; or 
(ii) in any excavation which extends below superjacent ground; and 

(b) "above ground" if he is working in an open cast working or in any other 

manner not specified in clause (a).] 

[a] Inserted by the Mines (Amendment) Act, 1959 (LXII of 1959), S. 2 [vv. e. f. 
16-1-1960]. 

"13. Act not to apply in certain cases. 

( 1 ) The provisions of this Act, except those contained in sections 7, 8, 9, 44, 
45 and 46, shall not apply to — 

(a) any mine or part thereof in which excavation is being made for prospect- 
ing purposes only and not for the purpose of obtaining minerals for use 
or sale: 

Provided that — 

(i) not more than twenty persons are employed on any one day in con- 
nection with any such excavation; 

(ii) the depth of the excavation measured from its highest to its lowest 

f )oint nowhere exceeds six metres or, in the case of an excavation 
or coal, fifteen metres; and 

(Hi) no part of such excavation extends below superjacent ground; or 
{b) any mine engaged in the extraction of kankar, miirrum, laterite, boulder, 
gravel, shingle, ordinary sand (excluding moulding sand, glass sand and 
other mineral sands), ordinary clay (excluding kaolin, china clay, white 
clay or fire clay), building stone, road metal, earth, fullers earth and lime 
stone : 

Provided that — 

(i) the workings do not extend below superjacent ground; or 
(ii) where it is an open cast working — 

(a) the depth of the excavation measured from its highest to its 
lowest point nowhere exceeds six metres; 

(b) the number of persons employed on any one day does not 
. exceed fifty; and 

(c) explosives are not used in connection with the excavation. 

( 2 ) Notwithstanding anything contained in sub-section (l), the Central 
Government may, if it is satisfied that, having regard to the circumstance 
obtaining in relation to a mine or part thereof or group or class of m ines, it is 

Section 2 (o) —• Note 1 Jour 834 (DB). 

Act itself has not provided for such a result is [But sec 1956 Andh 24 (25, 26) [A I R V 43 
immaterial. 1958 Madh Pra 162 (166) [AIR C 7 ] : ILR (1955) Andh 497 : 1956 Cri L Jour 
V 45 C 57]* : 1958 Cri L Jour 767 ♦ 1957 Cal 29.] 

483 (492)«1{S) A1 R V 44 C 132] : 1957 Cri L 
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necessary or desirable so to do, by notification in the Official Gazette, declare that 
any of the provisions of this Act, not set out in sub-section (l), shall apply to 
any such mine or part thereof or group or class of mines or any class of persons 
employed therein, 

(3) Without prejudice to the provisions contained in sub-section (9), if at any 
time any of the conditions specified in the proviso to clause (a) or clause (b) of 
sub-section (1) is not fulhlled in relation to any miiie referred to in that sub- 
section, the provisions of this Act not set out in sub-section (7^, shall become 
immediately applicable, and it shall l)e the duty of the owner, agent or mana- 
ger of the mine to inform the prescribed authority in tlie prescril>ed manner 
and within the prescril>ed time about the non-fulfilment.] 

[a] Substituted for (he former section 3, hv the Mines (,-\nKmclmeut) Act, 1959 (LXII of 
1959), S. 3 [w. e. f. 16-1-1960]. 

4. References to time of day. 

In this Act, references to time of day are references to Indian standard time, 
being five and a half hours ahead of Greenwich mean time : 

Provided that, for any area in which Indian standard time is not ordinarily 
observed, the Central Government may make rules — 

(a) specifying the area ; 

(b) defining the local mean time ordinarily observed therein, and 

(c) i^ermitting such time to be observed in all or any of the mines situated in 

the area. 

CHAPTER II 

iNSPECTOIiS AND CERTIFYING SURGEONS 
Sm Chief Inspector and Inspectors. 

(1) The Central Government may, by notification in the Official Gazette, 
appoint such a pi*rson as possesses the prescribed qualification.s to 1h? Cliief 
Inspector of Mines for all the territories to which tins Act extends and such 
per.sons as possess the prescrilx?d qualifications to be Inspectors of Mines 
sul>ordinate to the Chief Inspector. 

(2) No person shall be appointed to be Chief Insixjctor or an Inspector, or 
having been appointed shall continue to hold sucli office, who is or becomes 
directly or indirectly interested in any mine or mining rights in India. 

(3) The district magistrate may exercise the powers and [>erfonn the duties 
of an In.spector subject to the general or special “orders of the Central Govern- 
ment : 

Provided that nothing in thi.s sub-section shall be deemed to empower a 
district magistrate to exercise any of the powers conferred by section 22 
or section 61. 

(4) The Chief Insjxictor and all Ins[>ectors sliall 1x3 deemed to be public 
servants within the meaning of the Indian Penal Code. 

[a] See Notifn. No. S. H. O., 1789 D/- 18-9-1953, puhlislied in Cx/. of Ind., 1953, Vt il 
Sec. 3, p. 1530. 

*16. Functions of Inspectors. 

(1) The Chief Inspector may, with the approval of the Central Government 
and subject to such restrictions or conditions as he may think fit to impose, by 
order in writing, authorise any Inspector named or any class of In.spectors 'speci- 
fied in the order to exercise such of the ixiwers of the Chief Inspector under 
this Act (other than those relating to appeals) as he may specify. 

(2) The Chief Inspector may, by order in writing, prohibit or restrict the 
exercise by any Inspector named or any class of In.s^ctors si>ecified In the 
order of any power conferred on Inspectors under this Act. 

f Subject to the other provisions contained in this section, the Chief Ins- 
pector shaJl declare the iocm area or areas within which or the group or class 
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of mines with respect to which Inspectors shall exercise their respective 
powers.] 

[a] Svhstituisd for S. 0, by the Mines (Amendment) Act, 1959 (LXII of 1959), S. 4 
[w e. f. 16-1-1900]. 

7# Powers of Inspectors of Mines. 

(1) The Chief Inspector and any Inspector may — 

(a) make such examination and inquiry as he thinks fit in order to ascertain 
whether the provisions of this Act and of the regulations, rules and bye- 
laws and of any orders made thereunder are observed in the case of any 
mine; 

(b) with such assistants, if any, as he thinks fit, enter, inspect and examine 
any mine or any part thereof at any time by day or night: 

Provided that the power conferred by this clause shall not be exer- 
cised in such a manner as unreasonably to impede or obstruct the 
working of the mine; 

(c) examine into, and make inquiry respecting, the state and condition of any 

mine or any part thereof, the ventilation of the mine, the sufficiency of 
the bye-laws for the time being in force relating to the mine, ana all 
matters and things connected with or relating to the health, safety and 
welfare of the persons employed in the mine, and take whether on the 
precincts of the mine or elsewhere, statements of any person which he 
may consider necessary for carrying out the purposes of this Act; 

(d) exercise such other powers as may be prescribed by regulations made by 
the Central Government in this behalf: 

Provided that no person shall be compelled under this sub-section to answer 
any question or make any statement tending to incriminate himself. 

The Chief Inspector and any Inspector may, if he has reason to believe, 
as a result of any inspection, examination or inquiry under this section, that an 
ofience under this Act has been or is being committed, search any place and 
take possession '‘[of any material or any plan, section, register or other record] 
appertaining to the mine, and the provisions of the Code of Criminal Proce- 
dure, 1898, shall, so far as may be applicable, apply to any search or seizure 
under this Act as they apply to any search or seizure made under the authority 
of a warrant issued under section 98 of that Code. 

[a] Substituted for “of any register or other record”, by the Mines (Amendment) Act, 
1959 (LXII of 1959), S. 5 [w. e. f. 10-1-1960]. 

Powers of special officer to enter, measure, etc. 

Any person in the service of the Government duly authorised in this behalf 
by a special order in writing of the Chief Inspector or of an Inspector may, for 
the purpose of surveying, levelling or measuring any mine, after giving not 
less than three days' notice to the manager of such mine, enter the mine and 
may survey, level or measure the mine or any part thereof at any time by day 
or night: 

Provided that, where in the opinion of the Chief Inspector or of an Inspector 
an emergency exists, he may, by order in writing, authorise any such person to 
enter the mine for any of the aforesaid purposes without giving any such notice. 

0. Facilities to be afforded to Inspectors. 

Every owner, agent and manager of a mine shall afford the Chief Inspector 
and every Inspector and every person authorised under section 8 all reasonable 
facilities for making any entry, inspection, survey, measurement, examination 
or inquiry under this Act. 

lO* Secrecy of information obtained. 

(i) All copies of, and extracts from, registers or other records appertaining 
to any mine and all other information acquired by the Chief Inspector or an 
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Inspector or by any one assisting him. in the course of the inspection of any 
mine under this Act or acquired by any person authorised under section 8 in the 
exercise of his duties thereunder, shall be regarded as confidential and shall not 
he disclosed to any person or authority unless the Chief Inspector or the 
Inspector considers disclosure necessary to ensure the health, safety or welfare 
of any person employed in the mine or in any other mine adjacent thereto. 

(2) Nothing in sub-section ("/J shall apply to the disclosure of any such 
information (if so required) to — 

(a) any Court; 

(b) a Mining Board, Committee, or Court of inquiry constituted or apix)inted 
under section 12, section 13 or section 24 as the case may be; 

(c) an official superior or the owner, agent or manager of tlie mine 

concerned; 

(d) Commissioner for workmen’s compensation appointed under the Work- 
men’s Compensation Act, 1923; 

(e) the Director, Indian Bureau of Mines. 

(3) If the Chief Inspector, or an Inspector or any other person referred to in 
sub-section ("7 j discloses, contrary to the provisions of this section, any such 
information as aforesaid without the consent of the Central Government, he shall 
be punishable with imprisonment for a term wliich may extend to one year, or 
with fine, or with both. 

(4) No Court shall proceed to the trial of any offence under this section 
except with the previous sanction of the Central Government. 

11# Certifying surgeons. 

(1) The Central Government may appoint qualified medical practitioners 
to be certifying surgeons for the purposes of this Act within such local limits 
or for such mine or class or description of mines as it may assign to them 
respectively. 

(2) Subject to such conditions as the Central Government may think fit to 
impose, a certifying surgeon may, with the approval of the Central Govern- 
ment, authorise any qualified medical practitioner to exercise all or any of his 
powers under this Act for such pehoci as the certifying surgeon may si>ecity, 
and references to a certifying surgeon shall be deemed to include references to 
any qualified medical practitioner when so authorised. 

(3) No person shall lx? appointed to be, or authorised to exercise the powers 
of, a certifying surgeon, or, having Ikjcm so appointed or authorised, continue 
to exercise such powers, who is or becomes the owner, agent or manager of 
a mine, or is or becomes directly or indirectly interested therein, or in any 
process or business carried on therein or in any patent or machinery connected 
therewith, or is otherwise in the employment of the mine. 

(4) The certifying surgeon shall carry out such duties as may l)e prescril:>ed 
in connection with — 

(a) the examination and certification of adolescents under this Act; 

(b) the examination of persons engaged in a mine in such dangerous occupa- 

tions or processes as may be prescribed; 

(c) the exercise of such medical supervision as may be prescril^ tor any 

mine or class or description of mines where — 

(i) cases of illness have occurred which it is reasonable to believe are 
due to the nature of any process carried on or other conditions of 
work prevailing in the mine; 

/ii) adolescents are or are to be employed in any work which is likely 
to cause injury to ^eix health. 
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CHAPTER III 

MINING BOARDS AND COMMITTEES 

12 « Mining Boards. 

(1) The Central Government may constitute for any part of the territories to 
which this Act extends, or for any group or class of mines, a Mining Board 
consisting of — 

(a) person in the service of the Government, not being the Chief Inspector 
or an Inspector, ^[appointed] by the Central Government to act as 
chairman; 

(b) the Chief Inspector or an Inspector ^[appointed] by the Central Govern- 

ment; 

(c) a person, not I>eing the Chief Inspector or an Inspector, “^[appointed] by 

the Central Government; 

fdjtwo persons nominated by owners of mines or their representatives in 
such manner as may be prescribed; 

(e) two persons to represent the interest of miners, who shall Ixi nominated 
in accordance with the following provisions, namely, — 

(i) il there are one or more registered trade unions having in the aggre- 
gate as members not less than one-quarter of the miners, the said 
persons shall be nominated by such trade union or trade unions in 
such manner as may be prescribed; 

(it) if sub-clause (i) is not applicable and there are one or more regis- 
tered trade unions having in the aggregate as members not less than 
one thousand miners, one of the said persons shall be nominated 
by such trade union or trade unions in such manner as may be 
prescribed and the other by the Central Government; 

(Hi) if neither sub-clause (i) nor sub-clause ("lij is applicable, the said 
persons shall be nominated by the Central Government. 

Explanation. — In this clause ‘'miner'' means a person employed, otherwise 
than in a position of supervision or management, in any of the mines for which 
the Mining Board is constituted. 

(2) The chairman shall appoint a person to act as secretary to the Board. 

(3) The Central Government may give directions as to the payment of travell- 
ing expenses incurred by the secretary or any member of any such Mining 
Board in the performance of his duty as such secretary or member. 

[a] Substituted for “nominated” by the Mines (Amendment) Act, 1959 (LXII of 1959), 
S, 6. [w. e. f. 16-1.1960]. 

13 . Committees. 

fij Where under this Act any question relating to a mine is referred to a 
Committee, the Committee shall consist of — 

(a) ^ chairman nominated bv the Central Government or by such officer or 

authority as the Central Government may authorise in this behalf; 

(b) person nominated by the chairman and qualified by experience to 
dispose of the question referred to the Committee; and 

" (c) two persons to represent the interests of the persons employed in the 
"mine of whom one shall be nominated by the owner, agent or manager 
of the mine concerned, and the other shall be nominated by the Central 
Government in consultation with such organisations of miners employed 
in the mine as may be recognised for the purpose by that Government. 

(2) No Inspector or person employed in or in the management of any mine 
concerned shall serve as chairman or member of a Committee appointed under 
this section. 

(3) Where an owner* agent or manager fails to exercise his power of nomi^ 
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nation under clause (c) of sub- section (l)^ the Clommittee may, notwithstanding 
such failure, proceed to inquire into and dispose of the matter referred to it. 

The Committee shall hear and record such information as the Chief 
Inspector or the Inspector, or the owner, agent or manager of the mine con- 
cerned, may place before it, and shall intimate its decision to the Chief Inspec- 
tor or the inspector and to the owner, agent or manager of the mine, and shall 
report its decision to the Central Government. 

(5) On receiving such report the Central Government sliall puss orders in 
conformity therewith unless the Chief Inspector or the owner, agent or 
manager of the mine has lodged an objection to the decision of the Committee, 
in which case the Central Government may proceed to review such decision 
and to pass such orders in the matter as it may think fit: 

Provided that if an objection is lodges! by the Chief Inspector, notice of the 
same shall be given to the owner, agent or manager of the mine l>efore any 
orders are passed thereon by the Central Government. 

The Central Government may giv^e directions as to the remuneration, if 
any, to be paid to the meml^rs ot the Committee or any of them, and as to the 
payment of expenses of the inquiry including such remuneration. 

14 . Powers of Mining Boards. 

(1) Any Mining Board constituted under section 12 and any Committee 
constituted under section 13 may exercise such of the jxjwers ot an lnsi>ector 
under this Act as it thinks necessary or expedient to exercise for the purpose of 
deciding or reporting upon any matter referred to it. 

Every Mining Board constituted under section 12 and every Committee 
appointed under section 13 shall have the powers of a Civil Court under the 
Code of Civil Procedure, 1908, for the purpose of enforcing the attendance of 
witnesses and compelling the production of document and material objects. 

•I* " 

a j 1'he words and figures “and every person rcKjuired by any sueb Mining Fk)urd or 
Committee to iurnish information iKdore it shall be det*int.*il to be legally bound to do so 
within the meaning of section 176 of the Indian Penal Code,” were omtCtcd by the Mines 
(Amendment) Act, 1959 (LXII of 1959), S. 7 [w. e. f. 164-1960]. 

15* Recovery of expenses. 

The Central Government may direct that the expenses of any inquiry con- 
ducted by a mining Board constituted under section 12 or oy a Committee 
appointea under section 13 shall be lx)rne in whole or in part by the owner or 
agent of the mine concerned, and the amount so directed to t>e paid may, on 
application by the Chief Inspector or an Inspector to a magistrate having 
jurisdiction at the place where the mine is situated or where such owner or 
agent is for the time being resident, be recovered by the distress and sale 
ot any movable pro[)erty within the limits of the magistrate's jurisdiction 
belonging to such owner or agent: 

Provided that the owner or his agent has not paid the amount within six 
weeks from the date ot receiving the notice from the Central Government or 
the Chief Inspector of mines. 

CHAPTER IV 

MINING OPERATIONS AND MANAGEMENT OF MINES 

15. Notice to be given of mining operations. 

(Ij The owner, agent, or manager of a mine shall, tefore the commencement 
of any mining operation, give to the Chief Inspector, the Director, Indian 
Bureau of Mines and the district magistrate of the district in which the mine 
is situate, notice in writing in such form and containing such particulars relat* 
ing to the mine as may be prescribed. 

(£j Any notice given under sub-section (Ij shall be so given as to reach the 
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persons concerned at least one month before the commencement of any mining 
operation. 

17« Managers. 

Save as may be otherwise prescribed every mine shall l^e under one manager 
who shall have the prescribed qualifications and shall be responsible for the 
control, management ^[supervision] and direction of the mine, and the owner 
or agent of every mine shall appoint himself or some other person, having such 
qualifications, to be such manager. 

[a] Inserted by the Mines (Amendment) Act, 1959 (LXII of 1959), S. 8 [w.e.f. 16-1-1900]. 

18. Duties and responsibilities of ow^ncrs, agents and managers. 

(1) The owner, agent and manager of every mine shall be responsible that all 
operations carried on in connection therewith are conducted in accordance 
with the provisions of this Act and of the regulations, rules and bye-laws and 
of any oraers made thereunder. 

(2) In the event of any contravention of any such provisions by any person 
whosoever, the owner, agent and manager of the mine shall eacn l)e deemed 
also to be guilty of such contravention unless he proves that he had taken all 
reasonable means, by publishing and to the best of his power enforcing those 
provisions, to prevent such contravention : 

**[• • •]. It shall not be a defence in any proceedings brought against 

an owner or agent of a mine under this section that a manager of the mine has 
been appointed in accordance with the provisions of this Act. 

fa] The Proviso was omitted by the Mines (Amendment) Act, 1959 (LXII of 1959), S. 9 
[w.e.f. 16-1-1900]. [b] The words “Save as hereinbefore provided” were omitted^ ibid. 


CHAPTER V 


PROVISIONS AS TO HEALTH AND SAEETY 


18« Drinking water. 

^[(1) In every mine effective arrangements shall be made to provide and 
maintain at suitable points conveniently situated a sufficient supply of cool and 
wholesome drinking water for all persons employed therein : 

Provided that in the case of persons employed below ground the Chief 
inspector may, in lieu of drinking water being provided and maintained at 
suitable points, permit any other effective arrangements to be made for such 
supply.] 

(2) All .such points shall be legibly marked ‘DRINKING WATER' in a 
language understood by a majority of the persons employed in the mine and no 
sucn point shall be situated within twenty feet of any washing place, urinal or 
latrine, unless a shorter distance is approved in writing by the Chief Inspector. 

(3) In respect of all mines or any class or description of mines, the Central 
Government may make rules for securing compliance with the provisions of 
sub-sections (1) and (2) and for the examination by prescribed authorities of 
the supply and distribution of drinking water. 

[a] Substituted for sub-section flj, by the Mines (Amendment) Act, 1959 (LXII ofT959), 
S. 10 [w.e.f. 16-1-1900]. 


Section 18 — Note 1 

[1] Although a rule made under the Act 
•easts a duty only on the owner, the agent and 
manager would also become constructively 
liable for a contravention of the rule by the 
owner, because of the provisions of sub-s. (2) 
of the section. He can avoid the liability only 
by showing that he has taken all reasonable 
moftos by publishing and orpinj^ ^ prwi- 
•sions which have been contravened by othiers 


to the best of his ability and that in spite of 
it they had been contravened. 1957 Cal 483 
(490) [(S) AIR V44 C 132] i 1957 Cri L 
Jour 834 (DB). (The words “any person 
whosoever** in sub-s. (2) cannot l)e taken to 
exclude the owner, the agent and the mana^r 
and hence even if the contravention is^^ 
any one of them and not by a third party the 
Others would become constructively liable.) 
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20. Conservancy. 

(1) There shall be provided, separately for males and females in every mine, 
a sufficient number of latrines and urinals of prescril>ed types so situated as to 
be convenient and accessible to persons employed in the mine at all times. 

(2) All latrines and urinals provided under sub-section (l) shall be ad- 
equately lighted, ventilated and at all times maintained in a clean and sanitary 
condition. 

(H) The Central Government may specify the iniml)er of latrines and urinals 
to be provided in any mine, in proportion to the numl>er of males and females 
employed in the mine and provide lor such other matters in respect of .sanita- 
tion in mines (including the obligations in this regard of persons employed in 
the mine) as it may consider necessary in the interests of the health of the 
persons so employed. 

1. Medical appliances. 

(I) In every mine there shall be provided and maintained so as to l>e readily 
accessible during all working hours .such numl>er of first-aid lx)xes or cuplx)aras 
equipped with such contents as may be prescrilx?d. 

( 2 ) Nothing except the prescribed contents shall be kept in a first-aid box or 
cuplx>ard or room. 

(S) Every first-aid box or cupboard shall V)e kept in the charge of a responsi- 
ble person who is trained in such first-aid treatment as may l>e prescril>TO and 
who shall always be readily available during the working hours of the mine. 

(4) In every mine there shall iye made so as to be readily available such 
arrangements as may be prescribed for the conveyance to hospitals or dispen- 
saries of persons wno, while employed in the mine, sutfer bodily injury or be- 
come ill. 

( 5 ) in every mine wherein more than one hundred and fifty persons are em- 
ployed, there sliall l)e provided and maintained a first-aid room of such size 
with such equipment and in the charge of such medical and nursing staff as 
may be prescru>ed.] 

[a] Svbstituted for the original section 21 by the Mines (Amendment) Act, 1959 (LXIl of 
1959), S 11 [w. e. f. 16-1-1960]. 

OBJECTS AND REASONS 

Substituted section SI — “The scale prescrib- hazardous. It is, llierefore, necessary that 
ed for first aid boxes in sul>- section # of (old) arrangements should be available for trans- 
section 21 is considered inadecjuate. The port ol injured persons to hospitals or dispen- 
number of first aid boxes to be provided will sades and that first aid rooms should be pro- 
de[X‘nd upon various factors and it will be vided in mines wherein more than one nun- 
more appropriate to prescribe details in this dred and fifty pi^rsons, instead of five hundred 
regard in the rules framed under the Act.” as at present, are employed.*^ 

^‘Unlike work in factories, work in mines — 

particularly work below ground — is more — S, O. R. 

^[22. Powers of Inspectors when causes of danger not expressly provided 
against exist or when employment of persons is dangerous. 

(!) If, in res[>ect of any matter for which no expresH provision is made by or 
under this Act, it appears to the Chief Inspector or an Inspector that any mine 
or part thereof or any matter, thing or practice in or connected with the mine, 
or with the control, supervision, management or direction thereof, is dangerous 
to human life or safety or defective so as to threaten, or tend to, the l)odijy in- 
jury of any person, he may give notice in writing, thereof to the owner, agent 
or manager of the mine ana shall state in the notice the particulars in respect 
of which he considers the mine or part thereof or the matter, thing or practice 
to be dangerous or defective and require the same to be remedied within such 
time and in such manner as he may specify in the notice. 

(JA) Where the owner, agent or manager of a mine fails to comply with the 
terms of a notice given under sub-section (1) within the period specified there* 

tVoL lOj 2 A. M. 21. 
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in, the Chief Inspector or the Inspector, as the case may be, may, by order in. 
writing, prohibit the employment in or about the mine or any part thereof of 
any person whose employment is not in his opinion reasonably necessary for 
securing compliance witn the terms of the notice. 

(^) Without prejudice to the provisions contained in sub«section (l),the Chief 
Inspector or the Inspector, as the case may be, may, by order in writing ad- 
dressed to the owner, agent or manager of a mine, prohibit the extraction or 
reduction of pillars or blocks of minerals in any mine or part thereof, if, in his 
opinion, such operation is likely to cause the crushing of pillars or blocks of 
minerals or the premature collapse of any part of the workings or otherwise 
endanger the mine or the life or safety of persons employed therein or if, in 
his opinion, adequate provision against the outbreak of fire or flooding has not 
been made by providing for the sealing off and isolation of the part of the mine 
in which such operation is contemplated and for restricting the area that might 
be affected by fire or flooding. 

(3) li the Chief Inspector, or an Inspector authorised in this behalf by gene- 
ral or special order in writing by the Chief Inspector, is of opinion that there 
is urgent aiid immediate danger to the life or safety of any person employed in 
any mine or part thereof, he may, by order in writing containing a statement 
of the grounds of his opinion, prohibit, until the danger is removea, the employ- 
ment in or about the mine or any part thereof of any person whose employment 
is not in his opinion reasonably necessary for the purpose of removing the 
danger. 

(4) Where a notice has been given iinder sub-section (1) or an order made 
under sub-section ("1^4 sub- section or sub-section (S) by an Inspector, the 
owner, agent or manager of the mine may, within ten days after the receipt of 
the notice or order, as the case may be, appeal against the same to the Chief 
Inspector who may confirm, modify or cancel the notice or order. 

(5) T\\e Chief Inspector or the Inspector sending a notice under sub-sec- 
tion (l) or making an order under sub-section (lA), sub-section or sub-sec- 
tion (3) and the Chief Inspector making an order (other than an order of can- 
cellation in appeal) under sub-section (4) shall forthwith report the same to the 
Central Government. 

(6^ If the owner, agent or manager of the mine objects to a notice sent under 
sub-section (l)hy the Chief Inspector or to an order made by the Chief Inspec- 
tor under sub-section (lA) or sub-section (2) or sub-section (3) or sub-sec- 
tion (4)^he may, within twenty days after the receipt of the notice containing 
the requisition or of the order or after the date of the decision on appeal, as 
the case may be, send his objection in writing stating the grounds thereof to 
the Central Government which shall refer the same to a Committee. 

(7) Every notice under sub-section (1), or order under sub-section (lA), sub- 
section (2), sub-section (3) or sub-section (4), to which objection is made under 
sub-section (6), shall be complied with, pending the receipt at the mine of the 
decision of the Committee : 

Provided that the Committee may, on the application of the owner, agent or 
manager, suspend the operation of a requisition under sub-section (1), pending 
its decision on the objection. 

(^) Nothing in this Section shall affect the powers of a magistrate under sec- 
tion 144 of the Code of Criminal Procedure, 1898.] 

fa] SuMiiuUd for the original S. 22 by the Mines (Amendment) Act, 1959 (LXII of 1959), 
k. ll 16-1-1960], 

OBJECTS AND REASONS 

Suh&titution of section 22. — “There is necessary to remove this lacuna. Apart from 
no provision at present for taking action the consequential amendments made in tne 
against an owner, etc;, of a mine for , subsequent sub-sections, provision has also 
failure to ^mnply with a notice under sub- been made tb cover mines where “blocks ot 
"sbbtion f i'A ' Tbe propose d sdlv^section f JtA)^ is minerals'* are formed as is the practice m 
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weAnts other than coal mines and where ex* 
traction or reduction of pillars or blocks of 
minerals is attended with undue risk to the 
persons employed in such operations or where 
there is danger to the mine due to inundation 


or irruption water from surface or a neigh* 
bouring mine. The whole of section 22 has 
been recast to include the above amend* 
ments.** 

— S. O R. 


23* Notice to be given of accidents. 

Whenever there occurs in or about a mine — 

(a) an accident causing loss of life or serious bodily injury, or 

(b) an explosion, ignition, spontaneous heating, outbreak of lire or irruption 

or inrush of water or other liquid matter, or 

(c) an influx of inflammable or noxious gases, or 

(d) breakage of ropes, chains or other gear by which persons or materials 
are lowered or raistxl in a shaft or an incline, or 

(e) Bn overwinding of cages or otlu^r means of conveyance in any shaft while 

persons or materials are being lowered or raised, or 

(f) B premature collapse of any part of the workings, or 

(g) any other accident which may be prescril>ed, 

the owner, agent or manager of the mine shall give notice of the occurrence to 
such authoritv in such form and within such time as may be prescril>ed, and 
he shall simultaneously post one copy of the notice on a sj>ecial notice lx)ard 
in the prescribed manner at a place where it may be inspected by trade union 
officials, and shall ensure that tne notice is kept on the board for not less than 
fourteen days from the date of such posting.] 

(2) Where a notice given under sub-section (l) relates to an accident causing 
loss of life, the authority shall make an inquiry into the occurrence within two 
months of the receipt of the notice and, if the authority is not the Inspector, 
he shall cause the Inspector to make an inquiry within the said period. 

The Central Government may, by notification in the Official Gazette, 
direct that accidents other than those specified in sub-section (l), which cause 
bodily inj\iry resulting in the enforced absence from work of the person 
injure for a period exceeding forty-eight hours shall be entered in a register 
in the prescru>ed form or shall be subject to the provisions of sub*section (1), 

(4) A copy of the entries in the register referred to in sub-.section (S) shall 
be sent by the owmer, agent, or manager of the mine, ‘’[on or before the 20th 
day of January in the year following that to which the entries relate] to the 
Chief Inspector. 

fa] SubstituUd for sub-section (2)^ by the Mines (Amondment) Act, 1959 (LXII of 1959), 
S. 12 [w. e. £. 16-1-1960]. [b1 Substitute for “within fourteen days after the 30tn 
day of June and the 3lst day of EXecember in each year”, ibid. 


OBJECTS AND REASONS 

‘•Sub-secHon ('i; of section 23 has been 
recast to require submission of notices in ccr- mAntb* fo 

tain other cases of accidents also and to the mine from two months to fourt^^ days. ’ 


"S. O. R. 


24» Power of Government to appoint Court of inquiry in cases of 
accidents. 

^[{Ij When any accident of the nature referred to in any of the clauses of 
sub-section fij of section 23 occurs in or about a mine, the Central Government 


Section 23 — Note 1 


fl] Sub-section (2) of this section does not 
provide any starting for the period of limita- 
tion prescribed under S. 79. Section 79 is a 
wholly independent provision which is in no 
way controlled by sub-s. <2). 1958 Bom 243 
(244) (AIR V ^ C 70] : ILR (1959) Bom 35S : 
KMS8Gril-Joar75e. 

[2] Sub-section (2) requires only the com- 


mencement of the enquiry within the period 
of two months from the date on which the 
notice under siib-s. (1) has been received. It 
does not prescribe any period within which 
such an enquiry should Be completi^ 1958 
Bom 243 (244) [AIR V 45 C 70j : I L R (1959) 
Bom 358 i 1958 Cri L Jour 758. 
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may, if it is of opinion that a formal inquiry into the causes of and circum- 
stances attending the accident ought to be held, appoint a competent person to 
hold such inquiry and may also appoint one or more arsons possessing legal 
or special knowleuge to act as assessor or assessors in holding the inquiry.] 

( 2 ) The person appointed to hold any such inquiry shall have all the powers 
of a Civil Court under the Code of Civil Procedure, 1908, for the purpose of 
enforcing the attendance of witnesses and compelling the production ot docu. 
ments and material object ; ^ 

(S) Any person holding an inquiry under this section may exercise such of 
the powers of an Inspector under this Act as he may think it necessary or 
expedient to exercise for the purposes of the inquiry, 

{4^) The person holding an inquiry under this section shall make a report to 
the Central Government stating the causes of the accident and its circumstances, 
and adding any observations which he or any of the assessors may think fit to 
make. 

[a] Suhstitvtcd for suh-«Jection (1), by the Mines (Amendment) Act, 1959 (LXII of 1959), 
S. 13 [w. e. f. 16-1-19601. [b] The words and figures “and every person reauire^d by 

such person as aforesaid to furnish any in ormation shall he deemeii to be legally bound 
to do so within the meaning of section 176 of the Indian Penal Code’* were r united, Hid. 

25 . Notice of certain diseases. 

(1) Where any person employed in a mine contracts any disease*' notified by 
the Central Government in the Official Gazette as a disease connected witn 
mining operations, the owner, agent or manager of the mine, as the case may 
be, shall send notice thereof to the Chief Inspector and to such other autho- 
rities, in such form and within such time as may be prescribed, 

(2) If any medical practitioner attends on a person who is or has been 
eny^loyed in a mine and who is or is believed by the medical practitioner to he 
suffering from any disease notified under sub-section ("I j, the medical practi- 
tioner ^lall without delay send a report in writing to the Chief Inspector 
stating — 

(a) the name and address of the patient, 

(b) the disease from which the patient is or is believed to be suffering, and 

(c) the name and address of the mine in which the patient is or was last 
employed. 

(S) Where the report under sub-section ( 2 ) is confirmed to the satisfaction 
of the Chief Inspector by the certificate of a certifying surgeon or otherwise 
that the person is suffering from a disease notified under sub- section (l), the 
Chief Inspector shall pay to the medical practitioner such fee as may be pres- 
cribed, and the fee so paid shall be recoverable as an arrear of lana revenue 
from the owner, agent or manager of the mine in which the person contracted 
the disease. 

(4) If any medical practitioner fails to comply with the provisions of sub- 
section ( 2 ), he shall be punishable with line which may extend to fifty rupees. 

[a] Silicosis and Pneumoconiosis were declared as such diseases, ses Notification S. R. O. 
1306. dated the 21st July 1952, published in Gaz. of Ind., 1952, Pt. II-S. 3, p. 1153. 

ze. Power to direct investigation of caus s of disease. 

( 1 ) The Central Government may, if it considers it expedient to do so, 
appoint a competent person to inquire into and report to it on any case where 
a disease notified under sub-section (I) of section has been or is suspected to 
have been contracted in a mine, and may also appoint one or more persons 
possessing legal or special knowledge to act as assessors in such inquiry. 

(■<') The provisions of sub-sections (2) and ( 3 ) of section 24 shall apply to an 
inquiry under tbip section in the same manner as they apply to any inquiry 
under that section. 
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27. Publication of reports. 

The Central Government may cause any report submitted by a Com- 
mittee under section 13 or any report or extracts from any report submitted 
to it under section 26, and shall cause every report submitted by a Court of 
inquiry under section 24 to be published at such time and in such manner as it 
may think ht. 

CHAPTER VI 

HOURS AND LIMITATION OF EMPLOYMENT 

28 . Weekly of rest. 

No person shall be allowed to work in a mine on more than six days in any 
one week. 

29 . Compensatory days of rest. 

(l) Where in pursuance of action under section SSor as a result of exempt- 
ing any mine or the persons employed therein from the provisions of section 28, 
any person ernployea therein is deprived of any of the weekly days of rest for 
which provision is made in section 28, he shall be allowed, within the month 
in which such days of rest were due to him or within the two months 
immediately following that month, compensatory days of rest equal in nurnlxjr 
to the days of rest of which he has been deprived. 

(a) The Central Government mav prescribe the manner in which the days 
of rest for which provision is made in sub-section (l) shall be allowed. 

30 . Hours of work above ground. 

(1) No adult employed above ground in a mine sliall be required or allowed 
to work for more than forty-eight hours in any week or for more than nine 
hours in any day : 

“[Provided that, subject to the previous approval of the Chief Inspector, the 
daily maximum hours s[>ecified in this sub-scction may be exceeded in order to 
facilitate the change of shifts.] 

( 2 ) The periods of work of any such adult shall Ixj so arranged that, along 
wit!) his interval for rest, they shall not in any day spread over more than 
twelve hours, and that he shall not work for more than five hours continuously 
before he has had an interval for rest of at least half an hour : 

** (Provided that the Chief Inspector may, for reasons to be recorded in 
writing and subject to such conditions as he may deem (it to impose, permit the 
spread- over to extend over a period not exceeding fourteen hours in any day.] 

^[( 3 ) Persons l>elonging to two or more shifts shall not l>e allowed to do work 
of the same kind above ground at the same time : 

Provided that, for the purposes of this sub-section per.sons shall not l>e 
deemed to belong to separate shifts by reason only of the Fact that they receive 
their intervals for rest at different tirnes.] 

[al Addtd by the Mines (Amendment) Act, 1959 (LXII of 1959), S. 14 [w.e.f. 16-1-1960]. 
[bj Substituted for the original proviso to siib-sec. (2), ibid, [c] Substiluted for sub- 
section (3), tind, 

• 131 . Hours of work below ground. 

(l) No adult employed below ground in a mine shall be allowed to work for 
more than forty-eight hours in any week or for more than eight hours in any 
day : 

Provided that, subject to the previous approval of the Chief Inspector, the 
daily maximum hours specified in this sub-section may be exceeded in order to 
facilitate the change of shifts. 

(s) No work shall be carried ou below ground in any mine except by a 
system of shifts so arranged that the period of work for each shift is not spread 
over more than the dally maximum hours stipulated in sub-section ( 1). 
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(S) No person employed in a mine shall be allowed to be present in any part 
of a mine below ground except during the periods of work snown in respect of 
him in the register maintained under sub-section (4) of section 48.) 

[a] SubBtitutsd for the original S. 31, by the Mines (Amendment) Act, 1959 (LXII of 
1959), S. 15 [w.ei. 16-1-1900]. 

*‘{32. Night shift. 

Where a person employed in a mine works on a shift which extends beyond 
midnight — 

(a) for the purposes of sections 28 and 29, a weekly day of rest shall mean in 
his case a period of twenty-four consecutive hours beginning when his 
shift ends ; 

(b) the following day for him shall be deemed to be the period of twenty- 
four hours beginning when such shift ends, and the hours he has worked 
after midnight shall be counted in the previous day.] 

[a] Substituted for the original S. 32, by the Mines (Amendment) Act, 1959 (LXII of 
1959), S. 16 [w.e.f. 16-1-1900]. 

33. Extra wages for overtime. 

^[( I ) Where in a mine a person works above ground for more than nine hours 
in any day, or works below ground for more than eight hours in any day or 
works for more than forty-eight hours in any week whether above ground or 
below ground, he shall in respect of such overtime work be entitled to wages 
at the rate of twice his ordinary rate of wages, the period of overtime work 
being calculated on a daily basis, or weekly basis, whichever is more favoura- 
ble to him.) 

(J2) Where any person employed in a mine is paid on piece-rate basis, the 
Central Government shall, in consultation with the employer concerned and the 
representatives of the persons employed in the mine, fix for the purposes of this 
section time rates which shall, as nearly as possible be equivalent to the average 
rate of earnings of the persons so employed, and the rates so fixed shall be 
deemed to be the ordinary rates of wages of such persons. 

(3) For the purposes of this section ‘‘ordinary rate of wages'' means the basic 
wages plus ‘'[any dearness allowance and compensation in cash including such 
compensation, if any, accruing through the free issue of foodgrains] and other 
artides as persons employed in a mine may, for the time being, be entitled to, 
but does not include a bonus. 

(4) The Central Government may prescribe the registers to be maintained in 
a mine for the purpose of securing compliance with the provisions of this 
section. 

[a] Substituted for sub-section (1), by the Mines (Amendment) Act, 1959 (LXII of 1959), 
S. 17 [w. e. f. 16-1-1960]. (b] Substituted for “such allowances including the cash equi- 
valent of the advantage accruing through the sale on a concessional basis of foodgrains”, 
ibid, 

OBJECTS AND REASONS 

Sub^section ( 1 ) — “This clause removes the such compensation in cash for the purpose of 
distinction in the matter of payment of over- computation of “ordinary rate of wages”. As 
time wages between workers employed below it is difficult to reckon the cash equivalent of 
ground and those employed in other parts of foodgrains issued on a concess onal basis 
Uic mine, A reference to the daily maximum (which varies from person to person, depenth 
houi;ji of work in excess of which overtime is ing upon the size of his family), it is consi- 
admissibie has also been included.” dered desirable to take into account only the 

Sub^-seciion iS / — “In coal mines certain cash cash equivalent of the advantage accruing 
concessions are given on the basis of attend- through the sale of foodgrains which is iden- 
ance and it is necessary to take into account tical for all persons.'* — S. O. R. 

*(34* Prohibition of employment of certain persons. 

No person shall be requir^ or allowed to work in a mine if he has already 
been working in any other mine within the preceding twelve hours.] 

{al for the original S. 34, by tl^ Mines (Amendment) Act, 1959 (LXII 

1959), S. 18 [w. e. L 104.19801. 
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■•ISS. Limitation of daily hours of work including overtime work. 

Save in respect of cases falling within clause (a) and clause («) of section 39, 
no person employed in a mine shall be required or allowed to work in the mine 
for more than ten hours in any day inclusive of overtime.] 

[a] Subsiituied for the original section S5 by the Mines (AmenJmemt) Act, 1959 (LXIl of 
1959), S. 19 [w. e. f. 16-1-1960]. 

36. Notices regarding hours of work. 

(j) The manager of every mine shall cause to be posted outside the office of 
the mine a notice in the prescribed form stating the time of the commencement 
and of the end of work at the mine and, if it is propostHl to work by a system of 
relays, the time of the commencement and of the end of work for each relay. 

In the case of a mine at which mining operations commence after the 
commencement of this Act, the notice referred to in sub-sectiou (I) shall bo 
posted not less than seven days before the commencement of work. 

(3) The notice referred to in sub-.section (1) shall also state the time of the 
commencement and of the intervals for rest for persons employed above ground 
and a copy thereof shall be sent to tlie Chief Iiispector, if he so retiuires, 

(4) Where it is proposed to make any alteration in the time fixed for the 
commencement or for the end of work in tlie mine generally or for any relay or 
in the rest intervals fixed for ^x^rsons employed above ground, an amended 
notice in the prescribed form shall be posted outside the oflice of the mine not 
less than seven days Ix'fore the change is made, and a eopv of such notice shall 
l>e sent to the Chief Inspector not less than seven days before such change. 

(5) No person shall be allowed to work in a mine otherwise than in accor- 
dance witn the notice required by sub-sectiou (l). 

37» Supervising staff. 

Nothing in section 28. section 30. section 31. section 34 or ‘^[sub-section (6) of 
section 36j, shall apply to persons who may by rules l>e defined to l)e persons, 
holding positions of supervision or management or employed in a confidential 
capacity. 

[a] Snbatituted for “siih-section (4) of section 36’* by the Repealing and Amending Act, 
1953 (XLIl of 1953), S. 4 and Sch. Ill [23-12-1953]. 

38« Exemption from provisions regarding employment. 

(l) In case of an emergency involving serious risk to the safety of the mine 
or of persons employed therein, or in case of an accident, whether actual or 
apprehended, or in case of any act of G(k 1 or in case of any urgent work to f>e 
done to machinery, plant or equipment of the mine as the result of breakdown 
of such machinery, plant or cnpiipment, the manager may, subject to the provi- 
sions of section 22 and in accordance with the rules under .section 39, permit 
persons to l)e employed in contravention of section 28, section 30, section 31, 
section 34, or *[sub-section (6) of section 30], on such work as may be necessary 
to protect the safety of the mine or of the j^rsons employed therein ; 

Provided that, in case of any urgeiit work to be done to machinery, plant or 
ecpiipment under this section, the manager may take the action permitted by 
this section, although the production of *^[rnineral] would thereby l>e inci- 
dentally affected, but any action so taken shall not exceed the litriits necessary 
for the purpose of avoiding serious interference with the ordinary woi king of 
the mine. 

(^) Every case in which action has been taken by the manager under sub- 
section (1), shall be recorded together with the circumstances relating thereto 
and a report thereof shall also be made to the Chief lnsi>ector or the Ipspector, 
[a] SubtiUuted, for **sub-$ection (4) of section 36** by the Repealing and Amending Act, 
195S (XLU of 1953), S. 4 ^ Sch. Ill (23-12-1953]. ih] for “coal*' by tbd 

Mines (Amendment) Act. 1959 (LXII ox 1959), S. ^ [w. c. f. 16-1-19601. 
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*[ lO* Power to make exempting rules. 

Save in respect of adolescents, the Central Government may make rules- 
providing for the exemption to such extent, in such circumstances and subject 
to such conditions as may be specified, from the provisions of sections 23, 30, 
31, 34 or sub-section (5) ot section 36 — 

(a) ol all or any of the persons employed in a mine, where an emergency 
involving serious risk to the safety of the mine or of the persons em- 
ployed therein is apprehended ; 

(b) of all or any of the persons so employed, in case of an accident, actual or 

apprehended ,* 

(c) oi all or any of the persons engaged in work of a preparatory or comple- 

mentary nature, which must necessarily be carried on for tne purpose of 
avoiding serious interference with the ordinary working of the mine ; 

(d) of all or any of the persons engaged in urgent repairs ; and 

(e) of all or any of the persons employed in any work which for technical 

reasons must be carried on continuously.] 

[a] Substituted for S. 39 by the Mines (Amendment) Act, 1959 (LXII of 1959), S. 21 
[w. e. f. 16-1-1900]. 

OBJECTS AND REASONS 


The substituted section 39 “seeks to ex- 
clude adolescents from the scope of section 39 
and to bring within its purview persons en- 
gaged in work of a preparatory or comple- 


mentary nature which must necessarily l>e 
carried on for the purpose of avoiding serious 
interference with the ordinary working of the 
mine.’* — S. O. R. 


40« Employment of adolescents. 

(l) No adolescent shall be allowed to work in any part of a mine which is 
below ground unless — 

^[(a) he has completed his sixteenth year ;] 

a medical certificate in the prescribed form granted to the adolescent 
oy a certifying surgeon certifying that he is fit for work as an adult is in 
the custody of the manager of the mine ; 

(b) the adolescent carries while at work, a token giving a reference to such 
certificate : 


(c) the adolescent has an interval for rest of at least half an hour after every 
four and a half hours of continuous work on any day. 

( 2 ) Notwithstanding anything contained in this Act, no adolescent who has 
been granted a certificate under sub-section (l) shall be employed in any mine 
except between the hours of 6 a.m, and 6 p.m. : 

Provided that the Central Government may, by notification in the Official 
Gazette, vary the hours of employment of such adolescent in respect of any 
mine or class of mines so however that no employment of any such adolescent 
between the hours of 10 p.m. and 5 a m. is permitted thereby. 

[a] Inserted by the Mines (Amendment) Act, 1959 (LXII of 1959), S. 22 [w. e. f. 10-1- 
1900]. [b] Re-lettered for clause 


Certificate of fitness. 

(1) A certificate of fitness granted or renewed for the purposes of section 40 — 

(a) shall be valid only for a period of twelve months from the date thereof ; 

(b) ^3Ly be subject to specified conditions in regard to employment generally 

or the nature of the work in which the adolescent may be employ^. 

(2) A certifying surgeon shall revoke a certificate granted or renewed under 
section 40* it in his opinion the holder of it is no longer fit for work in the 
capacity sAted therein in a mine. 

(3) Where a certifying surgeon refuses to grant or renew a certificate or 
revokes a certificate* he shall, it so required by the person concerned* state his- 
xeasons in writing for so doing. 
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(4) Where a certificate under section 40 with reference to any adolescent is 
granted or renew^ed subject to such conditions as are referred to in clause (b) of 
sub-section (l), an adolescent shall not be re<|uired or allowed to work in any 
mine except in accordance with those conditions. 

(5) The adolescent or his parents shall not be liable to pay any part of the 
expenses of any medical examination under section 40 in all cases where the 
application for a medical certificate is accoinpaiued by a document signed by 
the manager of a mine stating that the adolescent to Ik? examined will bo 
employed in the mine if certified to be fit for work therein or the application 
is made by the manager of the mine in which the adolescent d^^sires to bo 
employed. 

42* Effect of certificate of fitness granted to adolescents. 

An adolescent, who has been granted a certificate of fitness to work in a mine 
as an adult under section 40, and who while actually ernploycxl in a mine 
carries a to en giving a reference to such certificate, shall ^[subject to the 
conditions referred to in that section,] be deemed to l)e an adult for the pur- 
poses of this Act. 

[a] In erteri by the Mines (Amendment) Act, 1950 (LXII of 1950), S. 23 Iw. e. f, 
16.1.1960]. 

‘[43. Power to require medical examination 

(1) Where an Inspector is of opinion that any person employed in a mine is 
a child or is an adolescent without a certificate of fitness or is an adolescent 
with a certificate of fitness but no longer fit to work in the capacity .stated in 
the certificate, he mav serve on the manager of the miric a notice requiring 
that such person shall r>e examined bv a certifying surgeon and such person 
shall not, if the Inspector so directs, fn? emploved or [permitted to work in any 
mine until he has fieen so examined and has ()een certified that he is an aduft 
or, if an adolescent, he has been granted a certificate of fitness, or, as the case 
may be, a fresh certificate of fitness under section 40. 

(2) Every certificate as to the age of a person which has Ixjen granted in the 
prescribed manner and any certificate granted by a certifying surgeon on a 
reference under sub .section (l) shall, for the purposes of this Act, be couclusive 
evidence of the inatters stated therein.] 

fa] Substituted for S, 43, by tlie Mines (Amendment) Act, 1959 (LXII of 1959), S. 24 
[w, c. f. 16-1.1960]. 

*(44. Working hours for adolescents not certified to be fit lor work as 
adults. 

(l) No adolescent who has not been granted a medical certificate certifying 
that he is fit for work as an adult shall be employed or permitted to be employed 
above ground in a mine — 

(a) for more than four-and-a-half hours in any day, and 

(b) l>etween the hours of 6 p. m. and 6 a. m. 

(^) The period of work of all such adolescents employed in a mine shall be 
limited to two shifts which shall not spread over more tnan five hours each, 
and there shall l>e no change of shifts except once in a period of thirty day.s and 
with the previous permission in writing of the Chief Inspector.] 

fa] Substitirud for S. 44 by the Mines (Amendment) Act, 1959 (LXII of 1959), S. 25 
[w. e. L 16-1-1960]. 

4S. Employment of children 

(l) No child shall be employed in any mine, nor shall any child allowed 
to be present in any part of a mine which is below ground or in any '[open 
cast working] in whicn any mining operation is being carried on. 

(^) After such date as the Central Government may, by notification in the 
Offkrial Gazette, appoint in this behalf* no child shall be allowed to be present 
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in any part of a mine above ground where any operation connected with or 
incidental to any mining operation is being carried on. 

[a] Substituted for “open excavation,” by the Mines (Amendment) Act, 1959 (LXII of 
1959), S. 26 [w. e. f. 1^1-1960]. 

•{46. Employment of women. 

(1) No woman shall, notwithstanding anything contained in any other law, 
be employed — 

(a) in any part of a mine which is below ground; 

(b) in any mine above ground except between the hours of 6 a.m. and 7 p.m. 
Every woman employed in a mine above ground shall be allowed an 

interval of not less than eleven hours between the termination of employment 
on any one day and the commencement of the next period of employment. 

(S) Notwithstanding anything contained in sub-section (l), the Central Gov- 
ernment may, by notification^ in the Official Gazette, vary the hours of employ- 
ment above ground of women in respect of any mine or class or description of 
mine, so however that no employment of any woman between the hours of 
10 p.m. and 5 a.m. is permitted thereby.] 

fa] Substituted for S. 46, by the Mines (Amendment) Act, 1959 (LXII of 1959), S. 27 
[w. e. f. 16-1-1960], [b] For such notification issued under the former section, see 

Notfn. No. S. R. O. 505 D/- 9-3-1953, Gaz. of Ind., 1953, Pt. Il-Sec. 3, p 308. 

4V« Disputes as to age. [Omitted by the Mines (Amendment) Act, 1959 (LXII of 
1959), S. 28 [w- e, /. 16-1-1960 >.] 

48« Registers of persons employed. 

^[(1) For every mine there shall be kept in the prescribed form and place a 
register of all persons em^oloyed in the mine showing in respect of each such 
person — 

(a) the name of the employee with the name of his father or, of her husband, 
as the case may be, and such other particulars as may be necessary for 
purposes of identification; 

(b) the age and sex of the employee; 

(c) the nature of employment (whether above ground or below ground, and 

if above ground, whether in open cast workings or otherwise) and the 
date of commencement thereof; 

(d) in the case of an adolescent, reference to the certificate of fitness granted 
under section 40; 

(e) such other particulars as may be prescribed; 

and the relevant entries shall be authenticated by the signature or the thumb 
impression of the person concerned.] 

( 2 ) The entries in the register prescribed by sub-section ('2 j shall be such 
that workers working in accordance therewith would not be working in con- 
travention of any of the provisions of this Chapter. 

(3) No person shall be employed hi a mine until the particulars required by 
sub-section (l) have been recorded in the register in respect of such person and 
no person shall be employed except during the periods of work shown in res- 
pect of him in the register. 

every mine other than a mine which, for any special reason to be 
recorded, is exempted by the Central Government by general or special order, 
there shall be kept in the prescribed form and place separate registers showing 
in respect of each person employed in the mine — 

(n) belrfw ground; 

(b) above ground m open cast workings; and 
^c) above ground in other cases — 
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(ii) the class or kind of his employment; 

(Hi) where work is carried on by a system of relays, the shift to which 
he belongs and the hours of the shift.] 

( 5 ) The register of persons employed below ground referred to in sub-sec* 
tion (4) shall show at any moment the name of every i^rson who is then pre- 
sent below ground in the mine. 

®{f 6\) No person shall enter any open cast working or any working below 
ground unless he has been permitted by the manager or is authorised under this 
Act or any other law to do so,] 

[a] SubMuM for sub-sec, (1), by the Mines (Amendment) Act, 1959 (LXII of 1959), S. 2§ 
[w. e, f. 16-1-1960.] [b] Substituted for sub-st*c. (4), ibid, [c] InserteJ^ tbid, 

CHAPTER VII 
Leave with wages 

Application of Chapter. 

The provisions of this Chapter shall not operate to the prejudice of any right 
to which a person employed in a mine maybe entitled under any other law or 
under the terms of any award, agreement or contract of service ; 

Provided that when such award, agreement or contract of service provides 
for a longer leave with wages than provided in this Chapter, such person shall 
be entitled only to sucli longer leave. 

(a) Sc!ctinns 49 to 56 both inclusive were substituted by the Mint^ts (Amendment) Act, 
1959 (LXll of 1959), S. SO [w. e. f. 16-1-1960]. 

SO. Leave defined. 

For the purposes of this Chapter, leave shall not include weekly days of rest 
or holidays for festivals or other similar occasions whether occurring auring or 
at either end of the i>eriod of leave. 

5 I . Calendar year defined. 

For the purposes of this Chapter, a calendar year shall mean the period of 
twelve months begianing with the first day of January in any year. 

52, Annual leave with wages. 

(1) Every per.son employed in a mine who has completed a calendar year's 
service therein shall \ye allowed, during the subsequent calendar year, leave 
with wages, calculated, — 

(a) in the case of a person employed below ground, at the rate of one day for 

every sixteen days of worK performed by him, and 

(b) in any other case, at the rate of one day for every twenty days of work 

performed by him. 

( 2 ) A calendar year's service referred loin sub-section shall be deemed 
to have been completed, — 

(a) in the case of a person employed below ground in a mine, if he has during 

the calendar year put in not less than one hundred and ninety attendances 
at the mine; and 

(b) in the case of any other person, if he has during the calendar year put im 

not less than two hundred and forty attendances at the mine. 

Explanation, — For the purpose of this sub-section — 

(a) any days of lay-off by agreement or contract or as permissible under the 

standing order; 

(b) in the case of a female employee, maternity leave for any number of days 

not exceeding twelve weeks; and 

(e) the leave earned in the year prior to that in which the leave is enjoyed; 
shall be deemed to be the days on which the employee has worked la a mine 
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for the purpose of computation of the attendances, but he shall not earn leave 
for these days. 

(3) A person whose service commences otherwise than on the first day of 
January shall be entitled to leave with wages in the subsequent calendar year 
at the rates specified in sub-section (l), if — 

(a) in the case of a person employed below ground in a mine, he has put in 

attendances for not less than one-half of the total nuniber of days during 
the remainder of the calendar year; and 

(b) in any other case, he has put in attendances for not less than two-thirds 

of the total number of days during the remainder of the calendar year. 

(4) Any leave not taken by a person to which he is entitled in any one calendar 
year under sub-section (1) or sub- section (8) shall l>e added to the leave to be 
allowed to him under sub-section (l) during the succeeding calendar year : 

Provided that the total number of days of leave which may be accumulated 
by any such person shall not at any one time exceed thirty days in all : 

Provided further that any such person who has applied for leave with wages 
but has not been given such leave in accordance with sub-section (6) shall be 
entitled to carry forward the unavailed leave without any limit. 

(5) Any such person may apply in writing to the manager of the mine not 
less than fifteen days before the day on which he wishes his leave to begin, for 
all leave or any portion thereof then allowable to him under sub-sections (1), 
(3) and (4) : 

Provided that the number of times in which leave may be taken during any 
one calendar year shall not exceed three. 

(6) An application for such leave made in accordance with sub- section ("5 j shall 
not be refused unless the authority empowered to grant the leave is of opinion 
that owing to the exigencies of the situation the leave should be refused. 

(7) If a person employed in a mine wants to avail himself of the leave with 
wages due to him to cover a period of illness, he shall be granted such leave 
even if the application for leave is not made within the time specified in sub- 
section (5)* 

(8) If the employment of a person employed in a mine is terminated by the 
owner, agent or manager of the mine before he has taken the entire leave to 
which he is entitled up to the day of termination of his employment, or if such 
person having applied for and having not been granted such leave, quits his 
employment before he has taken the leave, the owner, agent or manager of the 
mine shall pay him the amount payable under section 53, in respect of the 
leave not taken, and such payment shall be made, where the employment of 
the person is terminated by the owner, agent or manager, before the expiry of 
the second working day after such termination, and where a person himself 
quits his employment, on or before the next pay day. 

(9) The unavailed leave of a person employed in a mine shall not be taken 
into consideration in computing the period of any notice required to be given 
before the termination of his employment. 

Explanation,— For the purposes of sub-sections (l) and (3), any fraction of 
leave of half a day or more snail be treated as one full day and fraction of less 
than liTalf a day shall be omitted. 

OBJECTS AND REASONS 

Sub*$ection$ fli and — **The distinction performed by him during a calendar year and 
between employees paid on monthly basis, in any other case, at the rate of one day for 
piece-rate toils and others employed either every twenty days. A calendar year’s service 
above ground or below ground has been re- shall be deemed to have be«n completed in 
moved and the rate of leave increased. Under the case of a person employed below ground, 
the proposed ainendiliint» a person employed if he has during the catoiaar year put in not 
h^ow groui^ is ei^ble for leave at the rate less than one hundred and ninety attendances 
^ dike day for erviftry ^teen days of woric at the mine, and in the case of any other 
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person, not less than two hundred and forty 
attendances. 

In the proposed section 52 (2) a new expla* 
nation has l>een included to make it clear that 


absence due to lay-off or maternity leave or 
l^ave earned in the previous year will also be 
computeil for the purpose of attendance.** 

-S. O. R, 


53. Wages during leave period. 

For the leave allowed to a person employed in a mine under section 52, he 
shall he paid at a rate e(]ual to the daily average of his total full*time earnings 
for the days on which he was ernployea during the month immediately preced. 
ing his leave, exclusive of any overtime wages and l>onus Imt inclusive of any 
dearness allowance and cofinx^nsation in cash including such compenvSation, if 
any, accruing through the free issue of foodgrains and other articles as persons 
employed in the mine may, for the time being, be entitled to : 

Provided that if no such average earnings are available, then the average 
shall lie computed on the basis of the daily average of the total full-time earn- 
ings of all persons similarly employed for the same month. 

54. Payment in advance in certain cases. 

Any person employed in a mine who has l>een allowe<l leave for not less than 
four days, shall, before his leave begins, be paid, the wages due for the period 
of the leave allowed. 


SS. Mode of recovery of unpaid wages. 

Any sum required to l>e naid by the owner, agent or manager of a mine under 
this Chapter but not paid ny him shall l>e recoverable as delayed wages ynder 
the provisions of the Payment of Wages Act, 1936. 

S«. Power to exempt mines. 

Where the Central Government is satisfied that the leave rules applicable to 

f )ersons employed in any mine provide benefits which in its opinion are not less 
avourable than those provided for in this Chapter, it may, by order in writing 
and subject to such conditions as may l>e specified therein, exempt the mine 
from all or any of the provisions of this Chapter.] 


CHAPTER VIII 


Regulations, Roles and Bye-Laws 


6*7, Power of Central Government to make regulations. 

The Central Government may, by notification in the Official Gazette, make 
regulations* consistent with this Act for all or any of the following purposes, 
tiamely: — 

fa,) for prescribing the qualifications required for appointment as Chief 
Inspector or Inspector; 

(b) for prescribing and regiibting the dutie.s and powers of the Chief In.s{>c*c- 

tor and of Inspectors in regard to the inspection of mines under this Act; 

(c) for prescribing the duties of owners, agents and managers of mines and of 

persons acting under them, and for prescribing the '“'(qualifications 
(including age; of agents and managers] of mines and of persons acting 
under them; 

(d) for requiring facilities to be provided for enabling managers of mines and 

other persons acting under them to efficiently discharge their duties; 


Section 57 — Note I 

[1] In the absence of expre^ provisions to 
the contrary In the Act the Indian Metallifer- 
ous Mines Regulations (1926) f rained under 
the repealed Indian Mines Act. 1923, are 
od to nave been issued under the new Act by 
virtue of S. 24t G^eral Clauses Act I960 


Mys 245 (247) [A I R V 47 C 86] • 1960 Cii L 
Tour 1227 (DB) * 1900 Orissa 180 (182, 183) 
[AIR V 47 C 01] 1 1 L R (1900) Cut 102 i im 
Cri L Jour 1355. (Hence the R^utatians 
would constitute a law In force ’ withfn the 
Emiug of Art. 20 of the Cduititulieiid 
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(e) foT regulating the manner of ascertaining, by examination or otherwise* 

the qualifications of managers of mines and persons acting under them, 
and the granting and renewal of certificates of competency; 

(f) for fixing the fees, if any, to be paid in respect of such examinations and 

of the grant and renewal of such certificates; 

(g) for determining the ciraimstances in which and the conditions subject to 

which it shall be lawful for more mines than one to be under a single 
manager, or for any mine or mines to be under a manager not having tne 
prescribed qualifications; 

for providing for inquiries to be made under this Act, including any 
inouiry relating to misconduct or incompetence on the part of any person 
holding a certificate under this Act and tor the suspension or cancellation 
of any such certificate and for providing, wherever necessary, that the 
person appointed to hold an inquiry shall have all the powers of a civil 
Court uruler the Code of Civil Procedure, 1908, for the purpose of 
enforcing the attendance of witnesses and compelling the production of 
documents and material objects;] 

(i) for regulating, subject to the provisions of the Indian Explosives Act, 
1884, and of any rules made thereunder, the storage, conveyance and use 
of explosives; 

^[(j) for prohibiting, restricting or regulating the employment of adolescents 
and women in mines or in any class of mines or on particular kinds of 
labour which are attended by danger to the life, safety or health of such 
persons and for limiting tne weight of any single load that may be 
carried by any such person;] 

(k) for providing for the safety of the persons employed in a mine, their 

means of entrance thereinto and exit therefrom, the number of shafts or 
outlets to be furnished, and the fencing of shafts, pits, outlets, pathways 
and subsidences ; 

(l) for prohibiting the employment in a mine either as manager or in any 

other specified capacity of any person except persons paid by the owner 
of the mine ancf directly answerable to the owner or manager of the 
mine ; 


•[(m) for providing for the safety of the roads and working places in mines, 
including the siting, maintenance and extraction or reduction of pillars 
or blocks of minerws and the maintenance of sufficient barriers between 
mine and mine ; 

(n) for the inspection of workings and sealed off fire-areas in a mine, and for 

the restriction of workings in the vicinity of the sea or any lake or river 
or any other body of surface water, whether natural or artificial, or of 
any public road or building, and for requiring due precaution to be 
taken against the irruption or inrush of water or other liquid matter 
into, outbreak of fire in or premature collapse of, any workings;] 

(o) for providing for the ventilation of mines and the action to be taken in 

respect of oust, fire, and inflammable and noxious gases, including pre- 
cautions against spontaneous combustion, underground fire and coal dust; 

H(p) regulating, subject to the provisions of the Indian Electricity Act, 
1910, and of any rules made thereunder, the generation, storage, trans- 
formation, transmission and use of electricity in mines and for providing 
for the care and the regulation of the use of all electrical apparatus ana 
electrical cables in mines and of all other machinery and plant therein;] 

(g) for providing for the safety of persons present on haulage roads and for 
restricting me use of certain classes of locomotives underground ; 

{rj for providing for proper lighting of mines and regulating the use of safety 
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lamps therein and for the search of persons entering a mine in which 
safet>' lamps are in use ; 

(s) for providing against explosions or ignitions *[01 inflammable gas or dust] 

or irruptions of or accumulations of water in mines and against danger 
arising therefrom and for prohibiting, restricting or regulating the ex- 
traction of minerals in circumstances likely to result in the premature 
collapse of «[workings] or to result in or to aggravate the collapse of 
•[workings] or irruptions of water or ignitions in mines ; 

(t) ^[for prescribing under clause (g) of sub-section (1) oi section 23, the types 

of accidents and for prescribing the notices] of accidents and dangerous 
occurrences, and the notices, reports and returns of mineral output, i>er- 
sons employed and other matters provided for by regulations, to 1x5 
furnished by owners, agents and managers of mines, ana for prescribing 
the forms of such notices, returns and reports, the j)ersons and authori- 
ties to whom they are to Ixi furnished, the particulars to Ix' contained in 
them, and the time within which they are to lx? submitted ; 

^[(u) for prescribing the plans, and sections and field notes connected there- 
with, to be kept l)y owners, agents and managers of mines and the manner 
and places in which such plans, sections and field notes are to lx? kept 
for purposes of record and for the submission of copies thereof to the 
Ci)ief Inspector; and for re<iuiring the making of fresh surveys and plans 
by them, and in the event of non-compliance, for having the survey 
made and plans prepared through any other agency and for the recovery 
of expenses thereof in the same manner as an arrear of land revenue;) 

(v) for regulating the procedure on the occurrence of accidents or accidental 

explosions or ignitions in or about mines ; 

(w) for prescribing the form of, and the particulars to lx? contained in, the 
notice to be given by the owner, agent or manager of a mine tinder 
section 16 ; 

(x) for prescribing the notice to be given by the owner, agent or manager of 

a mine belore mining Derations are commenced at or extended to any 
point within fifty yaras of any railway subject to the provisions of the 
Indian Railways Act, 1890 or of any J[public roads or other works, as the 
case may be, which are maintained by the Government or any local 
authority] ; 

(y) for the protection from injury, in respect of any mine when the workings 

are discontinued, of property vestM in the Government or any local 
authority or railway company as defined in the Indian Railways Act. 
1890; 

^[(yy) for recjuiring protective works to be constructed by the owner, agent 
or manager of a mine before the mine is closed, and in the event of non- 
compliance, for getting such works executed by any other agency and 
for recovering the expenses thereof from such owner in the same manner 
as an arrear of land revenue;] 

(z) for requiring the fencing of any mine or part of a mine or any quarry, 

incline, shaft, pit or outlet, whether the same is being worked or not, or 
any dangerous or prohibited area, subsidence, haulage, tramline or 
pathway, where such fencing is necessary for the protection of the 
public; and 

(zzj any other matter which has to he or may be prescribed. 


[a] For “Mysore Gold Mines Regulation, 1953/* Gar, of Inci,, 1953, Pt. II, Sec. S' 
p. 1504 and for “Coal Mines Regulations, 1957, Me Gaz. of Ind,, 1057, Extra, Pt 11-^. S, 


UUuied for clause (j). ibid. Icl for clauses (m) and (rt), ib%d, SsiMiMad 

for clause tp], ibid, ibid, ih] aubztituied lor “lor prescriblnt tfae notieei/^ 
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i'-irf* [i] SubUUuUd for clauie (u), ibid, (j] SubsUtuUd for “puWic work or classes of 
public works which the Central Government may» by general or special order, specify 
in this behalf/’ ibid, 

OBJECTS AND R ASONS 


Claim —‘‘Exiting clause (h) provides 
only for the tn.tking of inquiries into the con- 
duct of managers and of persons acting under 
them. As an agent does not come under the 
category of such persons, it is propos- 
ed to amend clause (h) to provide for 
inquiries to bo made into charges of mis- 
conduct or incoinpetency on the part of any 
^rson holding a certificate* under the Act. 
Erovislon has also been made to vest the 
person conducting the inquiry with the powers 
of a civil court for enforcing tlie attendance of 
witnesses and compelling the production of 
documents.** 

Clan e ( p — “Provision has been made for 
'framing reatilations in regard to use of electri- 
city and the care and maintenance of el *ctri- 
cai apparatus and electrical cables in mines. 
This is considcjred necessary, as with the grow- 
ing use of electricity in mines, there is greater 
possibility of accidents from this sotirce and 
It is desirable to include in the regulations all 
the relevant provisions instead of the existing 
•ones contained in the Indian Electricity 
JRules.” 


Clause — “In clause (s) reference has to 
t>e made to inflammable gas and also to dust 
as in certain mines coal dust is explosive in 
character if sufficient concentration is present 
in the mine atmosplierc. The referenc'e to pre- 
mature collapse i.s in respect of mine workings 
and this has l>een made clear.** 

Clauf>£ (uj — “It is necessary to include in 
clause (u) “sections” also with “plans,** be- 
cause wlKJre a coal or other mineral deposit is 
steep, it is necessary to maintain separate sec- 
tions as well as plaits. Also in the preparation 
of plans and sections, field notes form an 
important part of the record andi t is necessa- 
ry that s icn records should also b* maintain- 
ed in the office of a mine for verification of 
surveys. Wrong plans are liable to endanger 
safety in inim^s and it is necessary that power 
should lx? available for requiring a fresh 
survey to be conducted and, in tlie event of 
non-compliance, for getting the plans prepar- 
ed by any other agency.'* 

-~S. O. R. 


Power of Central Governntent to make rules. 

The Central Government may, by notification in the Official Gazette, make 
rules'^ consistent with this Act for all or any of the following purposes, 
mmely: — 

(a) for providing for the appointment of Chairman and members of Mining 

Boards, and for regulating the procedure of such Boards; 

(b) for prescribing the form of the register referred to in sub-section (3) of 

section 23; 

(c) for providing for the appointment of Courts of inquiry under section 24, 

for regulating the procedure and powers of such Courts, for the payment 
of travelling allowance to the meml>ers, and for the recovery of the 
expenses of such Courts [including any other expenses connected with 
the inquiry] from the manager, owner or agent of the mine concerned; 

Section 58 — Note 1 

qualification and the approval of the staff 
although the Central Government has left 
those things to the discretion of a competent 
authority what has been left to the competent 
authority is by no means a legislative* act but 
merely an executive act. In this view, R. 7 (1) 
of the Mines Creclie Rules, 1946 is neither 
ultra vires nor does it offend against the Rule 
against the delegated legislation. (*57) 1957 
Cri L Jour 122 (123) (Cal). 

[4] The power of making rules for the 
mamtenance of a creche in mines has been 
considerably widened under the present (1952) 
Act As the powers are widened the Rules 
framed under narrower powers under the old 
Act may well be said to have been framed 
under the wider powers (Wde S. General 
Clauses Act) and cannot be said to tiave laps- 
ed with the repeal of the (dd Act (’57) 1957 
Cri L Jour mim) (Cal). 


[1] The maintenance of creche is part of 
xnlnlng operations for the breach of wlucli not 
•only tne owner but also his agent and the 
suanager is liable. (*57) 1057 Cri L Jour 122 


[2] Under R. 7 (1) of the Mines Creche 
Eiues of 1940 it is obligatory on the owner or 
manager of a mine where women are employ- 
ed ana wliere a creche is maintained to em- 
ploy the Crecbe-in-charge as well as an in- 
tmritnt staff irrespective of the fact whether 
women employed in the mine have child- 
ren or not^ (%) 1957 Cri L Jour 122 (124) 

[s] Under S, 58 (d) the Central Govemmaat 
is empowered to make rules prescribing the 
nature and extmit of the supervirion to be 
provided in a crecl» and the nature and ex- 
tent of the supervision certainly includes the 
nppointment of suporvisors suefa as a Creche- 
In-^arge and also inlertof staffs As iegaids 
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f(d) for requiring the maintenance in mines wherein any women are employed 
or were employed on any day of the preceding twelve months of suitable 
rooms to lx? reserved for the use of children under the age of six years 
belonging to siich women, and for prescribing, eitlier generally or with 
particular reference to the number of women employed in the mine, the 
numlx^r and standards of such rooms, and tlie nature and extent of the 
amenities to be provided and the svitx'rvision to be exercised therein; 
for r^uiring the maintenance at or near pit-heads of l>uthing places 
e<juipped with shower baths and of locKer-rooins for the us© of men 
employed in mines and of similar and separate places and rooms for the 
use of women in mines where women are employtH.1, and for prescribing, 
either generally or with particular reference to the numlxrs of men -nd 
women ordinarily employetl in a mine, the number and standards of such 
places and rooms; 

(f) for prescribing the standard of sanitation to be maintained and the scale 

of latrine and nrinal accommodation to be provided at mines, the provi- 
sion to be made for the supply of drinking-water, ®['*‘ * *]; 

^l(/f) providing for the supply and maintenance of medical appliances and 
comforts and for prescrining the contents and niiml>er of nrst-aid boxes 
and cupboards, the training in first-aid work, the size and equipment 
of first-aid rooms and staff in charge thereof and the arrangements for 
conveyance of injured persons to hospitals or dispensaries; 

(f/f) for requiring the imparting of practical instruction to, or the training 
of, persons employed or to f>e employed in mines otherwise than in a 
position of supervision or management and for prescribing schemes for 
such instruction and training;] 

(g) for prohiliiting the possession or consumption of intoxicating drinks or 

drugs in a mine and the entry or presence therein of any {"lerson in a 
drunken state; 

(h) for prescribing the forms of notices required under section 36. and for 

requiring sucm notices to be posted also in specified languages; 

(%) for defining the persons who shall, for the purpose of section 37, be deem- 
ed to be persons holding positions of supervision or management or 
employed in a confidential capacity; 

(j) for prohibiting the employment in mines of i^ersons or any class of per- 

sons who have not lieen certified by a cinalilied medical practitioner to 
have completed their fifteenth year, and for prescribing the manner and 
the circumstances in which such certificates may be granted and 
revoked ; 

(k) for prescribing the form of the certificate of fitness required by section 

40. the conditions subject to which and the circumstances in which they 
may be granted and the circumstances in which they may l>e revoked; 

^Ukk) for requiring persons employed or seeking employment at mines to 
submit themselves for medical examination and for prohibiting on medi- 
cal grounds the employment of any person at a mine either absolutely or 
in a particular capacity or in particular work;] 

for prescribing the form of registers rec|uired by section 48 and the 
maintenance and form of registers for the purposes of Chapter VII,] 

(mj for •prescribing abstracts of this Act and of the regulations and rules and 
the language in which the abstracts and bye-laws shall be posted as 
required by sections 61 and 62; 

*(nj for requiring notices, returns and reports in connection with any matters 
dealt with by rules to be furnished by owners, agents and managers of 
mines, and for prescribing the forms of such notices, returns and repoiM^ 
* the persons and authorities to whom they are to be furnished, the pajrti<* 

10.] 2 A. M. 22. 
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culars to be contained in them, and the times, within which they are ta 
be submitted; 

(o) for requiring the provision and maintenance in mines, wherein more than 

*[• • •] fift)^ persons are ordinarily employed, of adequate and suit- 

able shelters for taking food with provision tor drinking water; 

(p) for recniiring the provision and maintenance in any mine specified in this 

behalf by the Cnief Inspector or Inspector, wherein more than two 
hundred and fifty persons are ordinarily employed, of a canteen or can- 
teens for the use of such persons; 

for requiring the employment in every mine wherein five hundred or 
more persons are orclinarily employed, of such number of welfare 
officers as may be specified and for prescribing the qualifications and the 
terms and conditions of, and the duties to be peifQrmed by, such welfare 
officers; 

(r) for recniiring the establishment of central rescue stations for groups of 

specified mines* or for all mines in a specified area, and prescribing how 
and by whom such stations shall be established; 

(s) for providing for the management of central rescue stations, and regulat- 

ing the constitution, powers and functions of, and the conduct of busi- 
ness by the authorities (which shall include representatives of the 
owners and managers of, and of the ^[persons] employed in, the mines or 
groups of mines concerned) charged with such management; 

for prescribing the position, equipment, control, maintenance and func- 
tions of central rescue stations; 

(u) for providing for the levy and collection of a dut\’ of excise (at a rate not 
exceeding six pies per ton) on coke and coal produced in and despatched 
from mines specified under clause (r) in any group or included under 
clause (r) in any specified area, the utilisation of the proceeds thereof 
for the creation of a central rescue station fund for such group or area 
and the administration of such funds; 

(v) for providing for the formation, training, composition and duties of rescue 

brigades ^[and for the terms and conditions of service of persons trained 
in rescue work employed in mines]; and generally for tne conduct of 
rescue work in mines; and 

(w) generally to provide for any matter not provided for by this Act or the 
regulations, provision for which is required in order to give effect to this 
Act. 

fa] For Mysore Gold Mines Rules, 1952, Gazette of India, 1953, Pt, Il-Sec. 3, p, 1502; 
for the Mines Rules, 1955, s€€ ibid, 1955, Pt. Il-Sec. 3, p. 1172. (h] Inserted by the 
Mines (Amendment) Act, 1959 (LXll of 1959), S. 32 [w. e. f. 16-1-19601 [c] The words 
'*the supply and maintenance of medical appliances and comforts, ana the training of 
men in amr>ulance work** were omitted, tbui. [d] SuhsUtuUd for clause (1), ibid, [e] For 
the Mines (Posting of Abstracts) Rules, 1954, see Gaz. of Ind., 1954, Pt. ll-Sec. 3, p. 1797. 
ff] The words *‘one hundred and** were omiited, by Act LXII of 1959, S. 32 fw. e. f. 
16^1.1960]. [g] For the Coal Mines Rescue Rules, 1959, see G. S. R. 873 dated 6-7-1959 
published in Owe. of Ind., 1959, Pt. Il-Sec. 3 (i), page 10^. [h] Substituted for ‘‘minors*' 
by Act LXII of 1959, S. 32 [w. e. f. 16-1-1900], 

Priw publication of regulations and rules. 

( 1 ) iThe power to make regulations and rules conferred by sections 57 and 58 
is suDject to the condition of the regulations and rules being made after previous 
publication. 

(j9) The date to be sonified in accordance with clause (3) of section 23 of the 
General Clauses Act, 1897, as that after which a draft of regulations or rules 

_ to made will be taken under consideration, shSU not be less than 

JiiM months ftontk tbe date on which the draft of the proposed regulations or 
Tules is published for general infonnatioxu 
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(4) No *>[regulation or rule] shall be made tmless the draft thereof has been 
referr^ to every Mining Board constituted in that part of the territories to 
which this Act extends which is affected by the ^[regulation or rule] » and unless 
each such Board has had a reasonable opportunity of reporting as to the 
expi^iency of making the same and as to the suitability of its provisions. 

(5 ) Regulations and rules shall be published in the Official Gazette and, on 
such publication, shall have effect as it enacted in this Act. 

(6) The provisions of sub-sections (1), (^) and (4) shall not apply to the first 
occasion on which rules referred to in clause (d) or clause (e) of section 58 are 
made. 

The regulations and rules made under sections 57 and 58 shall Ix'. laid 
before Parliament, as soon as may be, after they are made. 

[a] Snb-section (3) was omitted by the Mines (Amendment) Act, 1959 (LXII oi 1959), 
S. 33 [w. e. f. 16-1-1960], [b] Subii\iuted for “rule”, ilnd, 

60 . Power to make regulations without previous publication. 

Notwithstanding anything contained in sub-sections ("ij. (2) and of 

section 59, regulations under ^ '^ ] section 57 may l>e made without 

mevio\is publication and without *[*] reference to Mining Boards, if the 
Central Government is satisfied that for the prevention of apprehended danger 
or the speedy remedy of conditions likely to cause danger it is necessary in 
making such regulations to dispense with the delay that would result from such 
publication and reference : 

Provided that any regulations so made shall not remain in force for more 
than **[ofie year] from the making thereof. 

fa] SuhsMuted for “(3)”, by the Mines (Amendment) Act, 1950 (LXII of 1950), S, 34 
[w. e. f. 16-U1960]. (bj The words, brackets and letters “clause fi) and clauses to 
excluding clause of” were omitted, ibid, [c] The word “previous” was omiT/si, 
ibid, [d] SubsiitUUd for “two years”, ibid, 

61 • Byc-laws, 

(1) The owner, agent or manager of a mine may, and shall, if called upon to 
do so by the Chief Inspector or Inspector, frame and submit to the Chief 
Inspector or Insj>ector a draft of such bye-laws, not being inconsistent with 
this Act or any regulations or niles for the time being in force, for the 
control and guidance of the persons acting in the management of, or employed 
in, the mine as such owner, agent or manager may deem necessary to prevent 
accidents and provide ,for the safety, convenience and discipline of the persons 
employed in the mine. 

(2) If any such owner, agent or manager — 

(a) fails to submit within two months a draft of bye-laws after being called 
upon to do so by the Chief Inspector or Inspector, or 

(b) submits a draft of bye-laws which is not in the opinion of the Chief 

Inspector or Inspector sufficient, the Chief Inspector or Inspector may — • 

(i) propose a draft of such byc-laws as appear Jo him to be sufficient, 

or 

(ii) propose such amendments in any draft submitted to him by the 
owner, agent or manager as will, in his opinion, render it sufficient, 
and shall send such draft bye-laws or draft amendments to the 
owner, agent or manager as the case may be, for consideration. 

(3) U within a period of two months from the date on which any draft 
bve-laws or draft amendments are sent by the Chief Inspector or Inspector to 
tne owner, agent or manager under the provisions of sub- section (2), tne Chief 
Inspector or Inspector and the owner, agent or manager are unable to agree as 
to the terms ol the bye-laws to be made under sub-section the Chief 
Inspector or Inqicctor shall refer the draft bye-laws for settlement to the 
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Mining Board or, where there is no Mining Board, to such officer or authority 
as the Central Government may, by general or special order, appoint in this 
behalf. 

(4) (n) When such draft bye-laws have been agreed to by the owner, agent 
or manager and the Chief Inspector or Inspector, or, when they are unable to 
agree, have lx?en settled by the Mining Board or such officer or authority as 
aforesaid, a copy of the draft bye-laws shall be sent by the Chief Inspector or 
Inspector to the Central Government for approval. 

(b) The Central Government may make such modification of the draft bye- 
laws as it thinks (it. 

(c) Before the Central Government approves the draft bye-laws, whether 

with or without modifications, there shall be published, in such manner 
as the Central Government may think best adapted for informing the 
persons aflected, notice of the proposal to make the bye-laws and of the 
place where copies of the draft bye-laws may be obtained, and of 
the time (which shall not be less than thirty days) within which any 
objections with reference to the draft bye-laws, made by or on behalf of 
persons alfected should be sent to the Central Government. 

(d) Every objection shall be in writing and shall state - 
(i) the specific grounds of objections, and 

(it) the omissions, additions or modifications asked for. 

(e) The Central Government shall consider any objection made within the 

reciuired time by or on behalf of persons appearing to it to l>e affected, 
and may approve the bye-laws either in tne form in which they were 
published or after making such amendments thereto as it thinks fit. 

(5) The bye laws, when so approved by the Central Government shall have 
effect as if enacted in this Act, and the owner, agent or manager of the mine 
shall cause a copy of the l)ye-laws, in English and in such otner language or 
languages as may l>e prescrined, to be posted up in some conspicuous place at 
or near the mine, where the bye-laws may be conveniently read or seen by the 
arsons employed; and, as often as the same l>ecome defaced, obliterated or 
destroyed, shall cause them to l>e renewed with all reasonable despatch. 

(6) The Central Government may, by order in writing rescind, in whole or in 
part, any bye-law so made, and tnereupon such bye-law shall cease to have 
effect accordingly. 

02# Posting up of abstracts from Act, regulations, etc. 

There shall l)e kept posted up at or near every tnine in English and in such 
other language or languages as may l)e prescribed, the prescribed abstracts of 
the Act and of the regulations and rules. 

CHAPTER IX 

[Note. — Sections 84, 65, 66, 67 and 69 have been amended and sections 72A to 74 have 
been substituted for sections 73 and 74. ‘These sections relate to the punishment that may 
bo Imposed for contravention dl different provisions of the Act. In mines, violation of 
statutory provisions has a special significance as the safety of limbs and lives of the per- 
sons employed dep<mds upon the proper observance ot the provisions. Experience has 
shown that the penalty laid down for contravention at present is not of a sufficiently deter- 
rent i^tflre and it has, therefore, been increased.** — S. O. R.). 

PENALTIES AND PROCEDURE 

03m Obstruction* 

(1) Whoever obstructs the Chief Inspector, an Inspector, or any person 
authoris^ under section 8 in the discharge of his duties under this Act, or refu- 
ses or wilfully neglects to afford the Chief Inspector, Inspector or such person 
any reasonahfo facility for making any entry, inspection, examination or inquiry 
authorised by or under this Act in relation to any mine, shall be punishable 
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with imprisonment for a term which may extend to three months, or with fine 
which may extend to five hundred rupees, or with both, 

(t^) Whoever refuses to produce on the demand of the Chief Inspector or 
Inspector any registers or other documents kept in ptirsuance of this Act, or 
prevents or attempts to prevent or does anything which he has reason to l>elieve 
to be likely to prevent any jx'rson from appearing before or In'ing examine<l by 
an inspecting officer acting in pursuance of his duties under this Act, shall l)e 
punishable with fine which may extend to three hundred rupees* 

04* Falsification of records, etc. 

Whoever — 

(a) counterfeits, or knowingly makes a false statement in, any certificate, or 

any official copy of a certificate, granted under this Act, or 

(b) knowingly uses as true any such counterfeit or false certificate, or 

(c) makes or produces or uses any false declaration, statement or evidence 

knowing the same to he false, for the purpose of obtaining for himself or 
for any other person a certificate, or the renewal of a certificate, binder 
this Act, or any employment in a mine, or 

^[(d) falsifies any plan, section, register or record, the maintenance of winch 
is reciuired by or under this Act or produces l)efore any authority such 
false plan, section, register or record, knowing the same to be false, or] 

(e) makes, gives or delivers any plan, return, notice, record or report 
containing a statement, entry or detail which is not to the best of his 
knowledge or belief true, 

shall be punishable with imprisonment for a term wdiich may extend to three 
months, or with fine which may extend to ^[one thousand rupees], or with l>oth. 

fa] Substituted for cl.uise (d) hy tlu* Mines (Amen<lmenl) Act. 1959 (lAll of 1959), S, 35 
[w. e. f. 16-1-1960]. [h] Substituted for “five hundred nijX'es”, \ind. 

Use of false certificates of fitness. 

Whoever know ingly uses or attempts to use as a certificate of fitness granted 
to himself under section 40 a certificate granted to another person uncler that 
section, or, having been granted a certificate of fitne.ss to lumself under that 
section, knowdngly allows it to be used, or allows an attempt to use it to be 
made by another person, shall be punishable with imprisonment for a term 
which may extend to one month, or with fine which may extend to '*[two 
hundred] rupees, or with both. 

[a 1 Substituted for “fifty” hy the Mines (Amendnrient) Act, 1959 (LXII of 1959) S. 36 
[w. e. f. 16-1.1990]. 

66 . Omission to furnish plans, etc. 

Any person who, without reasonable excuse the burden of proving which 
shall lie upon him. omits to make or furnish in the prescribed form or manner 
or at or within the prescribed time any plan, '^[section,] return, notice, register. 

Section 66 — Note 1 force” within the me minj;^ of Art. 20 ) 

[11 Though the Regulations framed under [But fee 1960 Orissa 180 181) jA I R V 47 
the Act of 192^3 are deemed by virtue of .S. 24 C 61] : I L R Cut 162 : lfl60 Cxi L Jour 

of the General Clauses Act to be made under 1355. (Omission to forward annual icturns in 
the Act of 1952 contraventions of those accordance with S. 3 of the Indian Metiillifer- 
Regulations cannot be punishtxl under S. 06, ous Mines Regulation of 1926 can b* puiushed 
specially when they occurred after the new under S. 66-~-Where titere is on tc'cord a remind 
Act came into force. The punishments if der issueci by the Chief Inspector of Mines 
made will offend Art. 20 of the Constitution. the Cmirt can presume that It was issued by 
1956 Andh 24 {25, 26) [AIR V 43 C 7] : I L R that officer only after being satisfied that no 
(1955) Andh 497 ; 1956 Cri L Jour 29. (The return was receive<i in bis office and place the 
Regulations although they arc deemed to be onus on the accused to prove the contrary*)} 
made under the new Act are not “laws in 
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record or report required by or under this Act to be made or furnished shall be 
punishable with fine which may extend to *»[ one thousand] rupees. 

fa] InserUd by the Mines (Amendment) Act, 1959 (LXII of 1959), S. 37 [w. e. f. 16.1- 
1960]. fb] SubUilnUd for “two hundred*’, ibid, 

07* Contravention of provisions regarding employment of labour. 

Whoever, save as permitted by section 38, contravenes any provision of this 
Act or of any regulation, rule or bye-law or of any order made thereunder 
prohibiting, restricting or regulating the employment or presence of persons in 
or about a mine shall be punishable with imprisonment for a term which may 
extend to three months, or with fine which may extend to *[one thousana] 
rupees, or with f>oth **[ • • • ]. 

fa] SubdituUd for “five hundred**, by the Mines (Amendment) Act, 1959 (LXII of 1959), 
S. 38 [16-1-1900]. [b] The words “and. if the contravention is continued after conviction, 

with a further fine whicli may extend to seventy-five rupees fdr each day on which the 
contravention is so contiruiea'* were omitted^ ibid. 


68 * Penalty for double employment of young persons. 

If a child or an adolescent is employed in a mine on any day on which he has 
already been employed in another mine, his parent or guardian or the person 
who has the custody of such child or adolescent or who obtains any direct 
benefit from his wages shall be punishable with fine which may e;^tend 
to fifty rupees, unless it appears to tne Court that the child or adolescent was 
so employed without the consent or connivance of such parent, guardian or 
person. 

69« Failure to appoint manager. 

Whoever in contravention of the provisions of section 17, fails to appoint a 
manager shall be punishable with imprisonment for a term which may extend 
to three months, or with fine which may extend to ‘[two thousand and five 
hundred] rupees, or with both 

[a] Suhsiiitutifd for “five hundred** hy the Mines (Amendment) Act, 1959 (LXII of 1959), 
S. 39 [10-1-19001. [b] rfie words “and, if the contravention is continued after conviction, 
with a further fine which may extend to one hundred rupees for each day on which the 
contravention is so continuetl’* were omitUd, ibUi, 

70 . Notice of accidents. 

(1) Whoever in contravention of the provision of sub-section (l) of section 23 
fails to give notice of any accidental occurrence or to post a copy of the notice 
on the special notice lx)ard referred to in that sub- section and to keep it 
there for the period specified shall be punishable with imprisonment for a term 
which may extend to three months, or with fine which may extend to five 
hundred rupees or with lx)th. 

(:2) Whoever in contravention of a direction made by the Central Government 
under sub- section (3) of section 23 fails to record in tlie prescribed register or 
to give notice of any accidental occurrence shall be punishable with imprison- 
ment for a term which may extend to three months, or with fine which may 
extend to five hundred rupees, or with both. 


71* Owner, etc., to report to Chief Inspector in certain cases. ' 

Where the owner, agent or manager of a mine, as the case may be, has taken 
proceedingj^ under this Act against any person employed in or alMut a mine in 
respect o£ an offence under this Act, he shall within twenty-one days from the 
date of the judgment or order of the Court report the result thereof to the Chief 
Inspector. 


Section 89 — Note 1 

[1] The sratence imposed by the Magis- 
trate under this section wlU not be enhan^ 
in revision unless the Mines OiqMttment had 
placed before the trying MagUtrate proper 


materials and drawn his attention to the fact 
that on those materials a deterrent punish, 
meat need be awarded. 1959 Pat S!22 (224) 
[AraV46C58]! 1959 Cri L Jour 64i 
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7SU Obligation of persons employed In a mine. 

No person employed in a mine shall — 

(a) wilfully interfere with or misuse any appliance, convenience or other 
thing prov ided in a mine for the purt>ose of securing the health, safety 
or welfare of the persons employed tnerein; 

(b) ilfullv and without reasonable cause do anything likely to endanger 
himself or others; 

(c) wilfully neglect to make use of any appliance or other tlung provided in 

the mine for the purpose of securing the health or safety of the persons 
employed therein. 

^172A. Special provision for contravention of certain regulations* 

Whoever contravenes any provisions of any regulation or of any byedaw or 
of any oider made thereunder, relating to matters sp(‘cified in clauses (ci). (ij, 
{m), (rt)f (o), (p), (f), (s) and (u) of section 57 shall he punishable with imnrison- 
ment for a term which may extend to six months, or with fine wliicn may 
extend to two tliousand rupees, or with both. 

[a] Sections 72-A, 72-H, 72C. 73 and 74 were for the original sections 73 

and 74, hy the Niines (Anieiidment) Act, 19x59 (LXII of 1959), S. 40 [w* e. f. 16-1-lOOOj. 

72B. Special provision for contravention of orders under section 22. 

Whoever continues to work a mine in contravention of any order isstied 
under sub-section ( I A), sub-section (2) or sub-section (:i) of section 22 shall be 
punishable with imprisonment for a term which may extend to two years, 
and shall also he lialde to fine which may extend to five thousand rupecfs. 


V2C. Special provision for contravention of law with dangerous results. 

(1) Whoever contravenes any provision of this Act or of any regulation, rule 
or bye- law or of any order made thereunder (otl)er than an order made under 
sub section fidj or sub-section (2) or sub-section of section 22), shall l)e 
punishable — 

(a) if such contravention results in loss of life, with imprisonment wliich 
may extend to two years, or with fine which may extend to five thousand 
rupees, or with both ; or 

(b) if such contravention results in seriotis bodily injury, with imprisonment 

which may extend to one year, or with fine winch may extend to three 
thousand rupees or with both ; or 

(c) if such contravention otherwise causes injury or danger to persons em- 

ployed in the mine or other persons in or about the mine, with imprison- 
ment which may extend to three months, or with fine which may extend 
to one thousand rupees, or with both. 


(2) Where a person having been convicted under this section is again con- 
victed thereunder, he shall be punishable with double the punishment provided 
by sub- section (1). 

(3) Any Court imposing or confirming in appeal, revision or otherwise a 
sentence of fine passed under this section may, when passing judgment, order 
the whole or any part of the fine recovered to be paid as compensation to the 
person injured or, in the case of his death, to his legal represeiHative : 


Section 72C — Note 1 
[1] The burden of est^iblishing that the 
licensees bad infringed the several rules relat- 
ing to the working of the mines and that the 
accident was entirely due to their negligence 
4« on the prosecution and it cannot be relieved 
of this burden even thou^ it bad found it 
difficult to get direct and independent evi- 


dence. No conviction can Iws bafod on a mere 
suspicion however strong it may bo. 1960 Mya 
245 (247. 249) [A I R V 47 C 66] ; 1960 Cri L 
Jour 1227 (DB). (Solo evidence of an expert 
who vifiUd the premises immediately after 
the accidffiit is not sufficient to base a eaoviom 
tion.) r ^ : 
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Provided that if the fine is imposed in a case which is subject to apjjeal, no- 
such payment shall be made before the period allowed for presenting the 
appeal has elapsed, or, if an appeal has been presented, before the decision of 
the appeal. 

73. General provision for disobedience of orders. 

Whoever contravenes any provision of this Act or of any regulation, rule or 
bye-law or of anv order made thereunder for the contravention of which no 
penalty is hereinoefore provided, shall be punishable with imprisonment for a 
term which may extend to three months, or with fine which may extend to one 
thousand rupees, or with both. 

74* Enhanced penalty after previous conviction. 

If any person who has been convicted for an oifence punishable under any 
of the foregoing provisions (other than sections 72B and 72C) is again convicted 
for an offence committed within two years of the previous conviction and 
involving a contravention of tfie same provision, he sliall be punisliahle for 
each subsequent conviction with double the punishment to which he would 
have been liable for the first contravention of such provision.] 

7S. Prosecution of owner, agent or manager. 

No prosecution shall be instituted against any owner, agent or manager for 
any olience under this Act except at the instance of the C.nief Inspector or of 
the district magistrate or of an Inspector authorised in this bclialf by general 
or special order in writing by the Cliief Inspector : 

Provided that in respect of an offence committed in the course of the techni- 
cal direction and management of a mine, tfie district magistrate sliall not 
institute any prosecution against an owner, agent or manager without the 
previous approval of the Chief Inspector. 

•[76 Determination of owner in certain cases. 

Where the owner of a mine is a firm or other association of individuals, all, 
or any of the partners or members thereof or where tlie owner of a mine is a 

Section 73 — Note 1 

and 74 of this Act bi'cause they are not only 
kept alive by virtue of S. 24 of C^ener.tl 
Clauses Act but are det*intM.l to have been 
made or issued under the provisions of new 
Act. 1958 Madh-Pra 162 (166) [A I K V 45 
C 57]: 1958 Cri 1. Jour 767. (Thotigh the rules 
in quesOon are laws dimmed to he in force 
they are laws in force within the meaning of 
Art. 20 of the Constitution and hence the 
conviction does not contravene that Article. )♦ 
1958 Pat 378 { >82) [AIH V 45 C 127] : 37 Pat 
726 tDH)+ 1958 Haj 59 (59) (AIR V 45 C 18] : 
1 L H (1958) 8 Haj 76 : 1958 Cn L Jour 226 
(DP). (V'ahdity of Indian Metalliferous Mines 
Hegulations of 1926 fr.imeii uiKler the Indian 
Mines Act of 1923.) + 1957 Cal 483 (492) [(S) 
A I H V 44 C 132] : 1957 Cri L Jour 834 (DB). 
(The rules franuHj under the repealed Act of 
1923 must bo held to l>e perh^ttly valid and 
part of the law in force within the meaning of 
the expression in Art 20 of the Constitution ) 
fBut see 1956 Andh 24 (25, 26) (A I H V 43 
C 7j: I L a (1955) Andh 497: 1950 Cri L Jour 
29. (Such a conviction would offend Art 20* 
of the Constitution because a law which is 
Only to be deemed to be in force cannot be 
described to be a “law in force'* within tb© 
moaning of that Article.)] 


[1] An agent or a manager can be held 
responsible under S. 73 reai.1 with S. 18 for 
non-compliance with the Mines Pithead Hath 
Rules and the Mines Crtn he Rules even though 
the duty to provide Pithead baths and creches 
has been imposed on the owner and not upon 
the agent or manager. 1957 Cal 483 (490) 1(S) 
AIR V 44 C 132] i 1957 Cri L Jour ^34 (DB)-f' 
(*57) 1957 Cri L Jour 122 (124) (Cal). 

[2] I'he failure to construct pithead baths 
and creches in accordance witli the Mines Pit- 
head Bath Rules and the Mines CrtK'he Rules 
is a continuing offence and therefore the 
owner can be punished not only for his omis- 
sion to do his duty within the prescrilHHl 
l^rtod but also for continuing the breach of 
duty after the expiry of the prescrilx^d time. 
1957 Cal 483 (4883 [(S) AIR V 44 C 132]: 1957 
Cri L Jour 834 (DB),; 

[3] It (s rtnt nedfessary that there should 
have beeii>« oonviction for an offence for a 
breach of duty prescribed by the rules etc., 
before s6ch breach of duty can constitute a 
continuing offence under S. 73, 1957 Cal 483 
(488). [(S) A I R V 44C 132] i 1957 Cri L Jour 

[4} The accused can be punished for con- 
travening the rules, regulations and bye-laws 
made under the old repdalckl Act d iader Ss. 7S 
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company, all or any of the directors thereof or where the owner of a mine is a 
Government or any local authority, all or any of the officers or t>ersons autho- 
rised by such Government or local aiithorit\\ as the case may be, to manage the 
affairs of the mine, may be prosecuted ana punished under this Act lor any 
offence for which the owner of a mine is punishable: 

Provided that where a firm, association or company has given notice in 
writing to the Chief Inspector that it lias nominated. — 

(a) in the case of a firm, any of its partners, 

(b) in the case of an association, any of its members. 

(c) in the case of a company, any of its directors, 

who is resident in each case in any place to which this Act extends and who is 
in each case either in fact in charge of the management of, or holds the largest 
number of shares in. such firm, association or company, to assume the respon* 
sibility of the owner of the mine for the purposes of this Act. such partner, 
member or director, as the case may be, shall, so long as he continues to so 
reside and l>e in charge or liold the largest number of sluires as aforesaid, bo 
deemed to be the owner of the mine for the purposes of iliis Act unless a notice 
in writing cancelling his nomination or stating that he has ceased to be a 

{ lartner, member or director, as the case may he. is received by the Chief 
nspector.] 

fa] Suh$txtxited for S. 76 by the Mines (Aiucndinent) Act, 1959 {lAII of 1959), S. 41 
[w. e. f. 16-1-1960]. 

TT* Exemption of owner, agent or manager from liability in certain cases. 

Where the owner, agent or manager of a mine, accused of an oflence under 
this Act, alleges tliat another person is the actiial offender, tie shall be ent^tl<^d, 
upon comi)laint made b>' him in this behalf '‘(and on his furnishing the known 
address of the actual oliender] aud on giving to the i)rosecutor not less than 
tliree clear days notice in writing of his intention so to do, to have that other 
person brought before the Court on the date appointed for tlie hearing of tlie 
case, and if, after the commission of the olfence has been proved, the owner, 
agent or manager of the mine, as the case may be, proves to the satislaction of 
the Court — 

(a) that he has used due diligence to enforce the execution of the relevant 
provisions of this Act. and 

(b) that the other person committed the offence in question without his 
knowdedge, consent or connivance. 

the said other person shall be convicted of the offence and shall he liable to the 
like punishment as if he were the owuier, agent or manager of the mine, and the 
owner, agent or manager, as the case may be, shall be acquitted : 

Provided that — 

(a) the owner, agent or manager of the mine, as the case may be. may be 
examined on oath and his evidence and that of any witness whom he 
calls in support shall be subject to cross-examination by or on behalf of 
the person he alleges as the actual offender and by the prosecutor; 

(b) if in spite of due diligence the person alleged as the actual offender 
cannot be brought before the Court on the date appointed for the hear- 
ing of the case, the Court shall adjourn the hearing thereof from time to 
time so however that the total period of such adjournments does not 
exceed three months, and if by the end of the said period t|ie person 
allegai as the actual offender cannot be brought before the Court, 
Court shall proceed to hear the case against the owner, agent or managei^ 
as the case may be. ' i,* 

[a] Inn^rted by the Mines (Amcndincnt) Act, 1059 (LXII of 1959), S, 42 fc 

18.1.19003. ^ 
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78 . Power of Court to make orders. 

(l) Where the owner, agent or manager of a mine is convicted of an oflFence 
punishable under this Act, the Court may, in addition to awarding him any 
punishment, by order in writing, require him within a period specified in the 
order (which may be extended by the Court from time to time on application 
made in this behalf) to take such measures as may be so specified for remedying 
the matters in respect of which the oflence w'as committed. 

Where an order is made under sub section f 2 the owner, agent or 
manager of the mine, as the case may be, shall not be liable under this Act in 
respect of the continuance of the offence during the period or extended period, 
if any, but if on the expiry of such period or extended period the order of the 
Court has not been fully complied with, the owner, agent or manager, as the 
■case may Ije, shall Ik? deemed to have committed a further offence and shall be 
punishaole with imprisonment for a term which may extend to six months, or 
with fine which may extend to one hundred rupees for every day after such 
expiry on which the order has not been compliea with, or with both. 


79* Limitation of prosecutions. 

No Court shall take cognizance of any offence under this Act, unless com- 
plaint thereof has been made — 

(ij within six months of the date on which the offence is alleged to have 
been committed, or 

(iij within six months of the date on which the alleged commission of the 
offence came to the knowledge of the Inspector, t)r 
{itij in any case where a Court of inquiry has been appointed by the 
Central Government under section 24, within six months after the date 
of the publication of the report referred to in sub-section (4j of that 
section, 

whichever is later. 

^[fJxplanaCion, — For the purposes of this section, — 

(a) in the case of a continuing offence, the period of limitation shall be 

computed with reference to every point of time during which the 
offence continues; 

(b) where for the performance of any act time has been extended under this 

Act, the period of limitation shall lx? computed from the expiry of the 
extended period.] 

[a] Ad^^ei by the Mines (Amendment) Act, 1959 (LXIl of 1959). S. 43 [w. e. f. 
16-1-19601. 

OBJECTS AND REASONS 


Evf^anation, — "Under the existing provi- 
sion no prosecution can lie under the Act 
even if the contravention continues, once the 
period of six months from the date of the 


alleged oflence or the date on which the 
alleged oflence came to the knowledge of the 
Inspector has expired. This is an unsatisfac- 
tory situation w’hich requires to be remedied 


ri] wh 

ledge of 
result of J 


Section 79 — Note 1 
Where an Inspector acquires the know- 
[ an oflence for the first time as a 
w*‘ an enquiry under S. 23 (2), the limi- 
tatiem for making a, complaint recarding the 
wowld cominence from the date on 
which sficii knowledge is acquired irrespec- 
tive rf tb^ate of conclusion of the enquiry. 
In case JicnsN^ver, an enquiry is made by an 
Inspector pot empoweiw to make a com- 
plaintc the limitation would commence from 
the date on whieb the r^rt of thccncmiry 
is submitted to the Inspector authori!^ to 
make a complaint. 19!^ fern 2^(244) [A IR 
V 4S C 791 1 I L R (1959) Bom 358 : 1958 Cri 
L Jour 7% 


[2] The period of limitation prescribed 
under cl. (ii) of S. 79 does not bc^in to run 
from the date of the notice given under 
S. 23 (2) of an accident. Not does it begin to 
run from the date of expiry of the two months 
mentioned in that section. The reason is that 
on such a notice there is only knowledge of 
an accident and not the knowledge of an 
offence which furnishes the starting point of 
limitation under cl (ii) of this section. 1958 
Bom 243 (244) [AIR V 45 C 70] : I L R (1959) 
Bom 358 i 1958 Cri L Jour 758. (Delay in 
making an enquiry under S. 23 (2) cannot 
affect the question of limitation under this 
secdon.) 
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The proposed ameodmeot seeks to provide been extended for the performance of any act. 
tl»t, in the case of a continuing offence, a tlie period of Umitatloii shall l>e computed 
fresh period of limitation would begin to run from tl>e expiry of the extended pi*ri^." 
from every moment of the time during which — S, O* R, 

the offence continues and where time has 

80« Co^izance of offences. 

No Court inferior to that of a Presidency Magistrate or Magistrate of the 
first class shall try any offence under this Act which is alleged to have l>een 
committed by any owner, agent or manager of a mine or any offence which is 
by this Act made punishable w^ith imprisonment. 

•I80A. Special provision regarding fine. 

Notwithstanding anything contained in section 32 of the Code of Criminal 
Procedure, 1898, it shall be lawful for a Presidency Magistrate or a Magistrate 
of the first class to pass a sentence of fine exceeding two thousand rupees 
authorised by this Act on any person convicted of an offence thereunder.] 

[aj In^srted by the Mines { Amendment) Act, 1959 (LXll of 1959), S. 44 (w. o, f, 

16-14960]. 

81 * Reference to Mining Board or Committee in lieu of prosecution in 
certain cases. 

(1) If the Court trying any case instituted at the instance of tlie Chief 
Insj>ector or of the district Magistrate or of an Inspector under this Act is of 
opinion that the case is one which should, in lieu of a prosecution, l)e referred 
to a Minirig Board or a Committee it may stay the criminal proceedings, and 
report the matter to the Central Government with a view to such reference 
being made. 

('^) On receipt of a report under sub-section (l), the Central Ciovernment 
may refer the case to a Mining Board or a Committee, or may direct the Court 
to proceed with the trial. 

CHAPTER X 
MISCELLANEOUS 

82. II>eci8ion of question whether a mine is under this Act. 

If any question arises as to whether any excavation or working “[or premises 
in or adjacent to and belonging to a mine, on which any process ancillary to 
the getting, dressing or preparation for sale of minerals or of coke is being 
carried onj is a mine within the meaning of this Act, tlie Central Ciovernment 
may decide the question, and a certificate signed by a Secretary to the tamtral 
Government shall be conclusive on the point. 

[a] Inserted by the Mines (Amendment) Act, 1959 (LXII of 1959), S. 45 jw. c. f. 

1644960]. 

83. Power to exempt from operation of Act. 

^{(1)] The Central Government may, by notification** in the Official Gazette, 
exempt either absolutely or subject to any specified conditions any local area 
or any mine or group or class of mines or any part of a mine or any class of 
persons from the operation of all or any of the provisions of thi.s Act : 

Provided that no local area or mine or group or class of mines shall l>o 
exempted from the provisions of section 45 umess it is also exempted from the 
operation of all the other provisions of this Act 

The Central Government may, by general or special order and subject 
to such restrictions as it may think fit to impose, authorise^ the Chief Inspector 
or any other authority to exempt, subject to any specified conditions, any mine 
or part thereof from the operation of any of the provisions of the regulations 
or rules under this Act if the Chief Inspector or such authority is of opinion 
that the conditions in any mine or part thereof are such as to renaer compliance 
with such provision unnecessary or inipracticable.] 

[a] Section 83 was rs^numtsred as sub-section fl) tbereeff, by the Mines (Amendbiifli^} 

Act, 1959 (LXII of 1^9). S, 46 (w.e.f4a-1490O3. tbl S *0 Notifn No. S.R.O. 1395/0/. 

9^m2, in Gaz. of Ind., 1952, Pt. U-Sec. 3. p. ml. [cl Inmrtsd by Act UUl of 1959, 
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S. 48 [w.e.f. 18-1-1980]. fd] Sm Notifo. No. S.R.O. 2584 dated 13-10-1960 published in- 
G(W. of Ind., 1980, Pt. Il-Sec. 3 (ii), page 3145. 

84 . Power to alter or rescind orders. 

The Central Government may reverse or modify any order passed under 
this Act. 

S5. Application of Act to mines belonging to Government. 

This Act shall •[also] apply to mines belonging to the Government. 

[a] Inserted by the Mines (Amendment) Act, 1959 (LXII of 1959), S. 47 [w. e. f. 

16-1.1960]. 

•185A. Persons required to give notice, etc., legally bound to do so. 

Every person required to give any notice or to furnish any information to 
any authority under tiiis Act shall be legally bound to do so within the mean- 
ing of section 176 of the Indian Penal Code.] 

[a] Imeried by the Mines (Amendment) Act, 1959 (LXII of 1959), S. 48 [w. e. f. 

16-1-1960]. 

88 . Application of certain provisions of Act 63 of 1948 to mines. 

The Centra] Government may, by notification in the Official Ga/ette, direct 
that the provisions of Chapters III and IV' of the Factories Act, LJ4S shall, 
subject to such exceptions and restrictions as may be specified in the notifica- 
tion, apply to all mines and the precincts thereof. 

87 . Protection of action t iken in good faith. 

No suit, prosecution or other legal proceeding whatever shall lie against any 
person for anything which is in good faith done or intended to be done under 
this Act. 

88« Repeal of Act IV of 1923. [Bepeahd by the l\epealing and Amending Act, 
1967 (XXXVl of 1967), section and Sch. Lj 


ITHE] MINES AND MINERALS (REGULATION 
AND DEVELOPMENT) ACT. 1948 
(ACT LllI of 1948) 

Now see The Oilfields (Regulation and Development) 
Act, 194S (LIII of 194S). 


(THE) MINES AND MINERALS (REGULATION 
AND DEVELOPMENT) ACT, 1957 
(ACT LXVII of 1957) 

[The Act printed here is as on 3L8-1960.] 
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STATEMENT OF OBJECTS AND REASONS 


“Tlie differentiation made l>etween f>etro- 
leum and other minerals in Entries 53 and 54 
of the Union List has rendered separate enact- 
ments for the two necessary. 7'he present Bill 
deals only with minerals other than petro- 
leum. At present both are dealt with under 
the Mines and Minerals (Regulation and 
Development) Act, 1948 (LIll of 1948), 

Opportunity has been taken of putting for- 
ward this legislation to make some necessary 
changes in the provisions of the existing 
Act dictated by experience. These changes 
refer to — 

(i) the prescription of a maximum limit of 
50 square miles for a prospecting 
licence (Clause 6(1) (now S. 6)]; 

( ii) the grant of a second renewal to the 
holder of a mining lease for iron ore 
and bauxite under certain circumstan- 
ces [Clause 8 (2) (now S. 8 (2))]; 

(Hi) the authorisation of the Central Cov- 
emment to undertake prosptjcting and 
mining operations in any land after 
prior consultation with the State Gov- 
emmait (Clause 16 (now S. 17)}; 

(iv) the pronmlgAtion of rules for the bene- 


ficiation of low grade ores [Clause 17 
(2) {c)(now S. 18 (2) (c))]; 

(v) the recovery of royalty, dead rent and 
other sums due to Government in the 
same manner as arrears of land revenue 
[Clause 24 (now S. 25)J; and 

(vi) the delegation of certain powers to 
State Ciovernments and by State Gov- 
ernments to their subordinate authori- 
ties [Clause 25 (now S. 26)]. 

A number of provisions hitherto dealt with 
under the rule making powers of the Central 
Government have l>cen transferred to the Act 
in order to restrict the scope of subsidiary 
legislation. These provisions are : 

{ij no concession shall be granted to a per- 
lon not in possession of a certificate of 
approval [Clause 5 (1) (npw S. 5)J; 

(H) the maximum period for which a proa- 
pocting licence or a mining lease may 
M granted [Clauses 7 and 8 (now St. 7 
and 8)]; 

f%4i) the power to prescribe rates of royalty 
Idr various minerals (CUwie 9 (pow 
S, 9) and Schedule 111; 
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(iv) applications for prospecting licences 
mining leases to be made in pres- 
cribcd forms [Clause 10 (1) (now 
S. 10)]; 

(e) the priorities to be observed in the grant 
of prospecting licences and mining 


leases [Clause 11 (2) (now S. 11 (2)];^ 
and 

fvi) the power to make rules for regulat- 
ing the grant of mineral concessions 
[Qause 13 (now S. 13)].** 

— Gaz. of Ind. 1957, Extra., Pt. II, Sec. 2, 

p. 392. 


ACT HOW AFFECTED BY SUBSEQUENT LEGISLATION 


— Amended by Act XV of 1958. 

—Amended by G.S.R. 191 dated 15.2-1960. 


[THE] MINES AND MINERALS (REGULATION 
AND DEVELOPMENT) ACT, 1957 
(ACT LXVII OF 1957)*^ 

[28th December, 1957 J 

An Act to provide for the regulation of mines and the development of 
minerals under the control of the Union. 

Be it enacted by Parliament in the Eighth Year of the Republic of India as 
follows : 

[a] For Statement of Objects and Reasons, see Gaz. of Ind., 1957, Extra., Pt, II, Sec. 2. 
p. 392; and for Report of the Joint Committee, see ibid., p. 997. 

Preliminary, 

1* Short title, extent and commencement. 

(1) This Act may be called THE MINES AND MINERALS (REGULATION AND 
DEVELOPMENT) ACT. 1957. 

(2) It extends to the whole of India. 

(3) It shall come into force on such date^ as the Central Government may, 
by notification in the Official Gazette, appoint. 

[a] The Act came into force on 1-6-1958, Notfn. No. G. S. R. 432, D/- 29-5-1958 
published in Gaz. of Ind. 1958, Extra., Pt. Il-Sec. 3 (i), p. 225. 


2« Declaration aa to expediency of Union control. 

It is hereby declared that it is expedient in the public interest that the Union 
should take under its control the regulation of mines and the development of 
minerals to the extent hereinafter provided. 


3» Definitions. 

In this Act, unless the context otherwise requires, — 

(a) '^minerals*' includes all minerals except mineral oils; 

(b) "mineral oils*' includes natural gas and petroleum; 

(c) "mining lease*' means a lease granted for the purpose of undertaking 

mining operations, and includes a sub-lease grants for such purpose; 

(d) "mining operations’* means any operations undertaken for the purpose of 

winning any mineral; 

(e) "minor minerals** means building stones, gravel, ordinary clay, ordinary 

sand other than sand used for prescribed purposes, and any other mineral 
which the Central Government may, by notification^ in the OflBcial 
Gazette, declare to be a minor mineral; 

[al For such notification, m G. S. R. 436 dated 1-6-1958 published in Gaz. of Ind., 1958, 
kitii., Pt. U-Sec. 3 (i), page 229/L 

OBJECTS AND REASONS 

"The Coitoit^ f^l that sand used for kind of sand in technical and scientific terms, 
industrial purposes particularly in the onanu- The Committee therefore consider that rules 
facture of ^ss diould not be treated asia may describe such sand with reference to the 
minor mineral. It is not possible to define this purpose for which it may be used.** — ^J. C. R. 

(f) "prescribed" means prescribed by rules made under this Act; 

(y) "prospecting licence" means a licence granted for the purpose of under* 
taking proq^cting iterations; 
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(k) "pro^>ectine operations" means any operations undertaken for the pur- 

pose of ex{Moring, locating or proving mineral deposits; and 

fi^tbe expressions, "mine” and "owner”, have the meanings assigned to 
them in the Mines Act. 1952. 

General restrictions on undertaking prospecting and mining operations. 

4. Prospecting or mining operations to be under licence or lease. 

(2) No person shall undertake any prospecting or mining Gyrations in any 
area, except under and in accordance with the terms and conditions of a pros- 
pecting licence or, as the case may l>e. a mining lease, granted under this Act 
and the rules made thereunder : 

Provided that nothing in this sub-section shall affect any prospecting or 
mining operations undertaken in any area in accordance with the terms and 
conditions of a prospecting licence or mining lease granted before the com- 
mencement of this Act which is in force at such commencement. 

(2) No prospecting licence or mining lease shall be granted otherwi.se than 
in accordance with the provisions of this Act and the rules made thereunder. 

6. Restrictions on the grant of prospecting licences or mining leases. 

(l ) No prospecting licence or mining lease shall be granted by a State Gov- 
ernment to any person unless he — 

(a) holds a certificate of approval in the prescribed form from the State Gov- 

ernment; 

(b) produces from the Income-tax Officer concerned an income-tax clearanco 

certificate in the prescribed form; and 

(c) satisfies such other conditions as may be prescril)ed. 

Explanation. — For the purposes of this sub-section, a person shall l>e deemed 
to hold a certificate of approval notwithstanding that at the relevant time his 
certificate of approval has expired if an application for its renewal is pending 
at that time. 

(2) Except with the previous approval of the Central Government, no pro- 
specting licence or mining lease shall be granted — 

(a) as respects any mineral specified in the First Schedule, or 

(b) to any person who is not an Indian national. 

Explanation. — For the purposes of this sub-section, a person shall be deemed 
to be an Indian national — 

(a) in the case of a public company as defined in the Companies Act, 1956, 

only if a majority of the directors of the company are citizens of India 
anci not less tnan fifty -one per cent, of the share capital thereof is held 
by persons who are either citizens of India or companies as defined in 
tne said Act; 

(b) in the case of a private company as defined in the said Act, only if all the 

members of the company are citizens of India; 

fej in the case of a firm or other association of individuals, only if all the 
partners of the firm or members of the association are citizens of India; 
and 

(d) in the case of an individual, only if he is a citizen of India. 

OBJECTS AND HEASONS 

‘The Committee feci that in addition to obtain a prospacting licence oH minixig ImaBi - 
other cood it ioos provided in the oiiginal Sub-aection (1) hai been redrafted aoook^ 
5, a penwni 4iouid J^so possess an is^ ingiy/* 

oerti&ate before he can — J* C. It 
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Maximum area iot which a prospecting licence or mining lease may be 
granted. 

(2) No nerson shall acquire in any one State in respect of any mineral or 
prescribed group of associated minerals — 

(a) one or more prospecting licences covering a total area of more than fifty 

square miles; or 

(b) one or more mining leases covering a total area of more than ten square 

miles ; 

Provided that if the Central Government is of opinion that in the interests of 
mineral development it is necessary so to do, it may, for reasons to l>e record- 
ed, permit any person to acquire one or more prospecting licences or mining 
leases covering an area in excess of the aforesaid maximum. 

(2) For the purposes of this section, a person acquiring by, or in the name 
of, another person a prospecting licence or mining lease which is intended for 
himself shall be deemed to be acquiring it himself. 

V# Periods for which prospecting licences may be granted or renewed. 

(1) The period for which a prospecting licence may be granted shall not — 

(a) in the case of mica, exceed one year; and 

(b) in the case of any other mineral, exceed two years. 

(2) A prospecting licence may l>e renewed for one or more periods each not 
exceeding the period for which the prospecting licence was originally granted 
if the State Government is satisfied that a longer period is required to enable 
the licensee to complete prospecting operations : 

Provided that no prospecting licence granted in respect of a mineral speci- 
fied in the First vSchcdule shall be renewed except with the previous approval 
of the Gentral Government, 

OBJECTS AND REASONS 

“The Committee feel that provision should vious approval of the Central Government in 
be made for the renewal of prospecting the case of minerals specified in the First 
licences at the discretion of the State Ciovern- Schcxlulc. Clause 7 has been recast accord- 
ment if circumstances so require, hut such ingly.” 

power should l>e exercised only with the pre- — J. C. R, 

8* Periods for which mining leases may be granted or renewed. 

(1) The period for which a mining lease may be granted shall not — 

(a) in the case of coal, iron ore or bauxite, exceed tliirty years; and 

(b) in the case of any other mineral, exceed twenty years. 

(2) K mining lease may be renewed — 

(a) in the case of coal, iron ore or l>auxite, for one period not exceeding 
thirty years; and 

the case of any other mineral, for one period not exceeding twenty 
years : 

Provided that no mining lease granted in respect of a mineral specified in 
the First Schedule shall be renewed except with the previous approval of the 
Central Government. 

Notwithstanding anything contained in sub-section if the Central 
Government is of opinion that in the interests of mineral development it is 
necessary so to do, it may, for reasons to be recorded, authorise the renewal of 
a mining lease for a further period or periods not exceeding in each case the 
period for which the mining lease was originally granted. 

Royalties in respect of mining leases. 

(l) The hdider ol a mining lease granted before the commencement of this 
Act shall, notwithstonding anything contained in the instrument of lease or in 
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any law in force at such commencement^ pay royalty in respect of any mineral 
removed by him from the leased area after such commencement, at the rate for 
the time being sjxjcifi^ in the Second Schedule in respect of that mineral. 

(2) The holder of a mining lease granted on or after the commencement of 
this Act shall pay royalty in respect of any mineral removtxl by him from the 
leased area at the rate for the time being specified in the Second Schedule in 
respect of that mineral. 

(3) The Central Government may, by notification in the Official Gazette, 
amend the Second vSchedule so as to enhance or reduce the rate at which 
royalty shall be payable in resj>ect of any mineral with effect from such date 
as may he specified in the notification : 

Provided that the Central Government shall not — 

(a) fix the rate of royalty in respect of any mineral so as to exceetl twenty 
per cent, of the sale price of the mineral at the pit's head, or 

(b) enhance the rate of royalty in respect of any mineral more than once 
during any period of four years. 

Procedure for obtaininn prospectuig licences or mining leases in 
respect of laiid in n-Ittch the minerals x^cst tn the Government, 

10« Application for prospecting licences or mining leases. 

(1) An application for a prospecting licence or a mining lease in respect of 
any land in which the minerals vest in the Government shall l>e made to tho 
State Government concerned in the prescribed form and shall l>e accompanied 
by the prescribed fee. 

(2) Where an application is received undtT sub-section {"/J. th(?re shall be 
sent to the applicant an acknowledgment of its receipt within the prescn!>ed 
time and in the prescribed form. 

(3) On receipt of an application under this section, the State Government 
mav, having regard to the provisions of this Act and any rules made there- 
under, grant or refuse to grant the licence or lease. 

OBJECTS AND REASONS 

“The Committee feel that since the date of by rules. Suh-cl. (2) lias been ametuled ac- 
n^ceipt of application decides the order of cordingly. 

priority, an acTknowledcmerit of the rweipt of “The CommitttH; recommend that provision 
tlie application should he sent at once to the shouUl lx? made in the rules tor immediato 
applicant. However as it is not possible to acknowh^lgmcnt of applications on their 
provide for various types of cases of applica- receipt and where application is given in 
tions (e. g. application sent by post) in the person, acknowhxlgment may Ix^ given forth- 
statute itself tlie matter is left to 1x5 regulattxl with to the person presenting it." — J.C.U. 

1 1« Preferential right of certain persons, 

(1) Where a prospecting licence has been granted in respect of any land, the 
licensee shall have a preferential right for obtaining a mining lease in respect 
of that land over any other person : 

Provided that the State Government is satisfied that the licensee has not 
committed any breach of the terms and conditions of the prospecting licence 
and is otherwise a fit person for being granted the mining lease. 

(2) Subject to the provisions of sub-section (1), where two or more persons 
have applied for a prospecting licence or a mining lease in respect of the same 
land, tne applicant whose application was received earlier shall have a pre- 
ferential right for the grant of the licence or lease, as the ca.se may f>e, over an 
applicant whose application was received later : 

Provided that where any such applications are received on the same day, the 
State Government, after taking into consideration the matters specified In sub* 
section (3), may grant the prospecting licence or mining lease, as the case may 
be, to such one o? the applicants as it may deem fit. 

[Vol. 10,] 2 A. M. 23. 
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(3) The matters referred to in sub-section (2) are the following : — 

(a) any special knowledge of. or experience in. prospecting operations or 
mining operations, as. the case may In?, possessed by the applicant ; 

(b) the financial resources of the applicant ; 

(c) the nature and quality of the technical staff employed or to lx? employ ed 

by the applicant ; 

(d) such other matters as may be prescril>ed. 

(4) Notwithstanding anything contained in sub-scction (2) but subject lo the 
provisions of sub-section (]), the State Government may for any sjxcial reasons 
to be recorded and with the previous approval of the Central (government, 
grant a prospecting licence or a mining lease to an applicant whose application 
was received later in preference to an applicant whose application was 
received earlier. 

12. Registers of prospecting licences and mining leases. 

(1) The State (Government shall cause to be rnaintairied in the prescribed 

form — 

(a) a register of applications for prospecting licences ; 

(b) a register of prospecting licensees ; 

(c) a register of applications for mining leases ; and 

(d) ^ register of mining lessees ; 

in each of which shall be entered such particulars as may be prescribed. 

(2) Every such register shall be open to inspection by any person oi\ t>ay- 
ment of such fee as the State Government may fix. 

JUiJea for rec/ulating the grant of prospectiruf licence'^ and niniifig Ie,ases 

13 . Power of Central Government to make rules in respect of minerals. 

(j) The Central (Government may, by notification in the Official CGa/eU^*, 
make rules for regulating the grant of prospecting licences and mining leases in 
respect of minerals and for purposes conneeted therewith. 

(2) In particular, and without prejudice to the generality of the foregoiiiL! 
power, such rules may provide for all or any of the following matters, 
namely: — 

(a) the person by whom, and tlie manner in which, applications for pros|>ect- 

ing licences or mining leases in respect of land in which the minerals 
vest in the (Government may lx? made and the ftxxs to Ix^ paid therefor: 

(b) the time within which, and the form in which, acknowledgment of the 

receipt of any such application may be sent; 

(c) the matters which may be considered where applications in respect of the 

same land are received on the same day; 

(d) the persons to wliom certificates of approval may be granted, the form of 

such certificates and the fees payable for the grant, or renewal thereof; 

(e) the authority by which prospecting licences or mining leases in respect of 

land in which the minerals vest in the Government may be granted: 

(f) the procedure for obtaining a prospecting licence or a mining leaser in 

rifspect of any land in which the minerals vest in a person other than 
the Government and the terms on which, and the conditions subject to 
which, such a licence or lease may be granted or renewed; 

(g) the terms on which, and the conditions subject to which, any otlier pros- 

pecting licence or mining lease may be granted or renewed; 

(h) the facilities to be afforded by holders of mining leases to persons deputed 

by the Government for the purpose of undertaking research or training 
in matters relating to mining operations; 
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(i) the fixing ^nd collection of dead rent, fines, fees or other charges and the 

collection of royalties in resjxx't of — 

(i ) prospecting licences. 

(li) mining leases, 

(Hi) minerals mined, quarried, excavated or collected; 

(j) the manner in which rights of thinl parties may lx* protected (whether 

by payment of compensation or otherwise) in cases where any such 
party may he prejudicially affected by reason of any prosptx'ting or 
mining operations; 

(k) the grouping of associated minerals for the purposes of section (>; 

(l) the manner in which, and the conditions subject to which, u prospecting 

licence or a mining lease may Ih 3 transferred; 
fmj the construction, maintenance and use of roads, power transmission lines, 
tramways, railways, aerial ropeways, pipelines and the making of 
passages for water for mining purposes on any land comprised in a 
mining lease; 

(n) the form of registers to be maintained under this Act; 

(n) the disposal or discharge of any tailings, slime or other waste products 
arising from any mining or metallurgical operation^ carried out in a 
mine; 

(p) the reports and statements to be submitted by holders of prospecting 

licences or owners of mines and the authority to which such reports and 
statements shall be submitted; 

(q) \}\Q, period within which applications for revision of any order passed 

by a State Government or otlier authority in (‘\ereis(? of any power 
conferred by or under this Act, may be made and the manmu' in whicli 
such applications shall be disposed of; and 

(r) any other inattcT which is to be, or rn;»y be. prcscrilM‘d under this Act. 

14 # Sections 4 to 13 not to apply to minor minerals. 

The provisions of Ss. 1 to 13 (inclusive) sliall not aj)plv to prospecting 
licences and mining leases in respect of minor minerals. 

15. Power of State Governments to make rules in respect of minor 
minerals. 

(1) The State Government may, by notification in the Official Gazette, make 
niles for regulating the grant of prospecting licenc(rs and nnning leases in 
respect of minor minerals and for purposes connected therewith. 

(2) Until rules are made under sub-s(‘Ction (l), any rules made !>y a State 
Government regulating the grant of prospecting licences and mining leases 
in respect of minor minerals wliich arc in force immediately before the 
commencement of this .Act shall continue in force. 

lO. Power to modify mining leases granted before 25th October, 1949. 

(1) All mining leases granted before the 25th day of Octol)er, 1919, shall, as 
'^Oon as may l>e after the commencement of this Act, lye brought into confor- 
mity with the provisions of this Act and the rules made under sections 13 
and 18: 

Provided that if the Central Government is of opinion that in the interests o£^ 
mineral development it is expedient so to do, it may. for reasons to lye recorded, 
permit any person to liold one or more such mining leases covering in any QOe 
otate a total area in excess of that specified in clause (b) of section (i or for a 
period exceeding that specified in sub-section (l) of section 8. 

(2) The Central Government may, by notification in the Official Gazette, 
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make rules* for the purpose of giving effect to the provisions of sub-section (1) 
and in particular such rules shall provide — 

(a) for giving previous notice of the modification or alteration proposed to 
t>e made in any existing mining lease to the lessee and where the lessor 
is not the Central Government, also to the lessor and for affording him 
an opportunity of showing cause against the proix)saI; 

(b) for the payment of compensation to the lesseee in respect of the reduc- 
tion of any area covered by the existing mining lease; and 

(c) for tlie principles on which, the manner in which, and the authority by 

which, the said compensation shall be determined. 

[a j For the Mining Leases (Modification of Terms) Rules, 1956, see S. R. O. 2062 dated 
4-9-1956 puhlisheu in Gaz. of Inch, 1956, Pt. Il-sec. S, page 1548, as amended hy notifica- 
tion G. S. R. 437 dated 1-6-1958 issued under section 16 (2) of the present Act and pub- 
lisheii in Gaz. of ind., 1958, Extra., Pt. Il-sec, 3 (i). page 229/1. 


OBJECTS AND REASONS 


“The Committt^e liave given careful thought 
to tliis clause and feel that a mandatory pro- 
vision should be made to the effect that all 
mining leases granted prior to the 25th day of 
October, 1949, shall Im? brought into confor- 
mity with the provisions of this Act and the 
rules framed thereunder. 

“The Commillee, however, ftx*l that the 


Central Government should have power in 
exceptional cases in the public interest to per- 
mit the holder of a mining lease to hold the 
lea.se for an area in ‘excess of that specified in 
danse 6 (1) (h) or for a period exceeding lliat 
.spwifieil in clause 8 (1). 

“Tlie clause has been revised accordinglv.” 

-J. C. R. 


Special powers of Central Gor&rmtieni to undertake prospecting or mining 
operations in cer tain cases 

17m Special powers of Central Government to undertake prospecting or 
mining operations in certain lands. 

(1) The provisions of tins .section shall apply only in respect of land in which 
the minerals vest in the Government of a State. 

( 2 ) Notwithstanding anything contained in this Act, the Central Government, 
ajter consultation with the State Government, mav undertake prospecting or 
mining operations in any area not already held uiuier any prospecting licence 
or mining lease, and where it proposes to do so, it shall, by notification in the 
Official Gazette, — 

(a) specify the lx)iindaries of such area; 

(b) state whether prospecting or mining operations will be carried out in tlie 
area; and 

(c) specify the mineral or minerals in respect of which such operations will 

be carried out. 

(3) Where, in exercise of the powers conferred by sub-s. (2), the Central 
Government undertakes prospecting or mining operations in any area, the 
Central Government shalll>e liable to pay prospecting fee, royalty, surface rent 
or dead rent, as the case may be, at the same rate at which it would have been 
payable under this Act, if such prosj^ecting or mining operations had been 
undertaken by a private person under a prospecting licence or mining lease. 

(4) The Central Government, with a view to enabling it to exercise the 
powers conferred on it by sub-section (2) may, after consultation with the State 
Government, by notification in the official Gazette, declare that no prospecting 
licence, or mining lease shall be granted in respect of any land specified in the 
notification. 

Development of minerals 

l&m Mineral development. 

(I) It shall be the duty of the Central Government to take all such steps as 
may be necessary for the conservation and development of minerals in India, 
ana for that purpose the Central Government may, oy notification in the official 
Gazette, make such rules® as it thinks fit 
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(2) In particular, and without prejudice to the generally of the foregoing 
power, such rules may provide for all or any of the following matters, 
namely:— 

(a) the opening of new mines and the regulation of mining operations in any 
area; 

(b) the regulation of the excavation or collection of minerals from any mine; 

(c) the measures to be taken by owners of mines for the purpose of lieneficia- 

tion of ores, including the provision of suitable contrivances for such 
purpose; 

(d) the development of mineral resources in any area; 

(e) the notification of all new borings and shaft sinkings and the preservation 

of lx)re-hole records, and specimens of cores of all new l>ore. holes; 

(f) the regulation of the arrangements for the storage of minerals and tlie 

stocks thereof that may be kept by any person; 

(g) the submission of samples of minerals from any mine by the owner there- 

of and the manner in which and the authority to wnich such samples 
shall 1>€ submitted; and the taking of samples of any minerals from any 
mine by the State Government or any other authority specified by it in 
that l)elialf; and 

(h) the submission by owners of mines of such special or periodical returns 
and reports as may be si>ecified. and the form in winch and the autho- 
rity to which sucli returns and reports shall be submitted. 

(3) All rules made under this section shall be binding on the Government. 

[a] For the Minerals Conservation and Development Hules, 1958 made in ^uiwsession of 
the Minerals Conservation and Development Hules. 1955, see C. S. H. 441 datetl i-6-1958 
published in Gaz. of Ind., 1958, Extra., Pt. > (i\ page 229/2, 

Miscellamous 

19* Prospecting licences and mining leases to be void if in contravention of 
Act. 

Any prospecting licence or mining lease granted, renewed or acquircxl in 
contravention of the provisions of this Act or any rules or orders made there- 
under shall be void and of no effect. 

— Where a person has acquired more than one pro.specting licence 
or mining lease in any State and the aggregate area covered l)y sucli licences 
or leases, as the case may be, e.xcceds the maximum area permissible under 
section 6, only tiiat prosixicting licence or mining lease the acquisition of which 
has resulted in such maximum area being exceeued sliall be deemed to be void. 

20« Act and rules to apply to all renewals of prospecting licences and min- 
ing leases. 

The provisions of this Act and the rules made thereunder shall apply in rela- 
tion to the renewal after the commencement of this Act of any pro.specting 
licence or mining lease granted before such commencement as they apply in 
relation to the renewal of a prospecting licence or mining lease granted after 
such commencement. 

21* Penalties. 

Whoever contravenes the provisions of sub-section fij of section 4 shall 
he punishable with imprisonment which may extend to six months, or with fine 
which may extend to one thousand rupees, or with both. 

(2) Any rule made under any provision of this Act may provide that any con- 
travention thereof shall be punishable with imprisonment for a term which 
nmy extend to six months, or with fine which may extend to one thousand 
nip^, or with both, and in the case of a continuing C'ontraventfon, with an 
additional fine which may extend to one hundred rupees for every day during 
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which such contravention continues after conviction for the first such contra- 
vention. 

22* Cognizance of offences. 

No Court shall take cognizance of any offence punishable under this Act or 
any rules made thereunder except upon complaint in writing made by a person 
authorised in this behalf by the Ceiitral Government or the State Government. 

23# Offences by companies. 

(1) li the person committing an offence under this Act or any rules made 
thereunder is a company, every person who at the time the offence was com- 
mitted was in charge of, and was responsible to the company for the conduct 
of the business of the company, shall be deemed to be guilty of the offence and 
shall be liable to lx? proceedecl against and punished accordingly : 

Provided that nothing contained in this sub-section shall render any such 
|HT$on liable to any punishment, if he proves that the offence was committed 
without his knowledge or that he exercised all due diligence to prevent the 
commission of such offence. 

(2) Notwithstanding anything contained in sub-section (]), where an offence 
under this Act has l)een committed with thecorisent or connivance of any direx-- 
tor, manager, secretary or other officer of the company, such director, manager, 
secretary or other officer shall be deemed to guilt) of that offence and snail 
he liable to be proceeded against and punisheil accordingly. 

Kxplafiatim. For tlie purposes of this section, — 

(a) ^'company" means any body corporate and includes a firm or otlier as- 
sociation of iiidividuals; 

(h) “director"' in relation to a firm means a partner In the firm. 

24« Power of entry and inspection. 

(ijFor the purpose of ascertaining the position of the working, actual or 
prospective, of any mine or abandoned mine or for any other purpose connected 
with this Act or tlie rules made thereunder, any person authoristxl by the Cen- 
tral Government in this behalf, by general or special order, may — 

(a) enter and inspect an)’ mine; 

(b) survey and take measurements in any sucli mine; 

(cj weigh, measure or take measurements of the stocks of minerals lying at 
any mine; 

(d) examine any document, book, register or record in the iX)ssession or power 

of any person having the control of, or connected with, any mine ami 
place marks of identification thereon, and take extracts from or make 
copies of such document, book, register or record; 

(e) order the prixhiction of any such docniment, book, register, record, as is 

referred to in clause (d): and 

(f) examine any person liaving the control of, or connected with, any niine. 

(2) Every person a\ithorised l)y tlie Central Government under sub-section (l) 
shall be deemed to lx? a public servant within the meaning of section 21 of the 
Indian Penal Code, aiid every person to whom an order or summons is issued 
by virtue of the powers conferred by clause (e) or clause (f) of that sub-section 
shall be legally bound to comply with sncli order or summons, as the case 
may be. 

2S» Recovery of certain sums as arrears of land revenue. 

Any rent, royalty, tax, fee or other sum due to the Goveriunent under this 
Act or the rules made thereunder or under the terms and conditions of any 
prospecting licence or mining lease may, on a certificate of such officer as may 
oe specifira by the State Government in this behalf bv general or special order , 
be recovered in the same manner as an arrear of land revenue. 
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26* Delcgfation of powers. 

(1) The Central Government may, by notification in the Official Gazette, 
iliret't that any power exercisable by it uinler this Act may, in relation to such 
matters and subject to such conditions, if any, as may l>e sj>eci{ied in the noti- 
fication l>e exercisable also by — 

(a) such officer or authority sul)ordinate to the Central Government; or 

(M such State Government or such officer or authority sul>ordinate to a State 
Government; 

as may be specified in the notification. 

(2) The State Government may, by notification in tlie Official Gazette, direct 
that any f)Ower exercisable by it under this Act may, in relation to such matters 
and subjt^c t to such ohnditions, if any, as may In* S|>eeified in the notification, 
be e\erc!sal)le also by such officer or authority subordinate to the State Gov- 
ernment as may be specified in the notification. 

(:J) Any rules made by tlie Central Government nnder this Act may confer 
powers and impose duties or authorise the conferring of [xivvers and imposition 
of duties upon any State Co\ ermnent or any officer or authority subordinate 
thereto. 

27. Protection of action taken in good faith. 

No suit, prosecution or other legal procetxling shall lie against any person for 
anything which is in gocKl faith done or intended to be done under this Act. 

28. Rules and notifications to be laid before Parliament and certain rules to 

be approved by Parliament. 

{ 1) All rules made and fiotifications issued by the Central (Government under 
tliis Act shall \>c laid for not less than thirty days IxTore each House of Parlia- 
ment as soon as may be after they are made or issued and shall be subject to 
such mo<lilications as Parliament may make during the session in which they 
are so laid or the session immediately following. 

(2) Without j)re}utlic(‘ to the generality of the nilc inaking nower vested in 
the Ontral (Government, no rules made with ref<‘reuce to clause (c) of sub- 
section (2) of section lb shall come into force until they have been approved, 
whether with or without modifications, by each House of Parliament. 

20« Existing rules to continue. 

All rules made or purporting to liave been made under tlie Mines and 
Minerals (Regulation and Development) Act. 1948,'^ shall, in so far as they 
relate to matters for which provision is made in this Act and are not incon- 
sistent therewith, be deemed to have been made under this Act as if this Act 
had Ixen in force on the date on which such rules were made and shall con- 
tinue in force unless and until they are superseded by any rules made under 
this Act. 

Now s(’{* the (Hrgnlalion and Dcvflopiiient) At t, 1948. 

30* Power of revision of Central Government. 

The Central (Govtrrnment may, of its own motion or on application made 
within the prescribed time by an aggrieved party, revise any order made by a 
State Government or other authority in exercise of the ixnvers conferred on it 
by or under this Act. 

Section 29 — Note 1 Section .30 - Note 1 

Tj The validity of R. 62 made under the il] The Omtral CovcrnimMit in reviewing 
old Act and the order of the State Govern- an order of the State (iovernment under R. 59 
inent dated the 3rd January, 1951, under the acts merely as an a<lmini§tratlvc authority 
old Act refusing to grant a certificate of ap- and it is not bound to adopt any procoduro 
IHXJval to a CGorporation cannot l>e challenged analogous to judicial proceedings/ Hence Ua 
in view of the provision of S. 29 and S. of decision does not become void and invalid 
the new Act which replaced the old Act. (*59) liecause it did not give the partlet any 
3S Fat 1160 (1207). tuiUty to put tkir case before it when mak.. 

its order. 1959 Funj 54 (57, 58) [A I R V - 
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*(30A« Special provisions relating to mining leases (or coal granted before 
25th October, 1949. 

Notwithstanding anything contained in this Act, the provisions of sub-sec- 
tion (l) of section 9 and of sub- section (I) of section 16 shall not apply to or in 
relation to mining leases granted before the 25th day of October, 1949, in 
respect of coal, but the Central Government, if it is satisfied tliat it is expedient 
SO to do, may, by notification in the OflBcial Gazette, direct that all or any of the 
said provisions (including any rules made under sections 13 and 18) shall apply 
to or in relation to such leases subject to such exceptions and modifications, if 
any, as may be specified in that or in any subsequent notification.] 

[a] InserUd and deemed always to have been inserted, by the Mines and Minerals 
(Regulation and Development) Amendment Act, 1958 (XV of 1958), S. 2. 


OBJECTS AND REASONS 


“The Minos and Minerals (Regulation and 
DevelopmetU) Act, 1957, which replaces the 
Act of 1948, specifically extends the rate of 
royalty prescril>ed in the Second Schedule to 
mining leases granted l>efore the 25th October, 
1949, in respect of coal also and makes it 
obligatory for the other terms and conditions 
of such leases to Iw brought into conformity 
with the provisions of the Act and the rules 
made under sections 13 and 18. It is consider- 
ed that these changes will have numerous un- 
desirable consequences. The areas covered by 
these mining leases are principally in West 
Bengal and Bihar anti they account for as 
much as 80 per cent, of the total coal produc- 
tion in the country. The royalties paid on tins 
coal varv over a wide range but are generally 
much below the rate per ton prescrilxd in the 


Second Schedule. A sudden and uniform 
increase of these royalties is likely to have an 
unsettling effect on the industry and may 
retard the programme of coal proiluction 
under the Second Five Year Plan. The same 
adverse effect would he felt by a sudden modi- 
fication of the other terms and conditif>ns.” 
This section acxordinglv exempts “mining 
leases for coal granttxl before the 25th Octo- 
ber, 1949, from the operation of sub- sec- 
tion (1) of section 9 and sub-section (1) of 
seertion 10 of the Act, with powers to (Govern- 
ment to extend these provisions to such leases 
at a future date, subject to such exceptions 
and modifications as may be considered ncxe.s- 
sarv.*’ 

—S. O. R.. Caz. of Ind., 1958, Extra., 
Pt. ll-sec. 2, page 507. 


31 . Relaxation of rules in special cases. 

The Central Government may, if it is of opinion that in the interest.s of 
mineral development it is necessary so to do, by order in writing and for 
reasons to be recorded, authorise in any case the grant, renewal or transfer of 
any prospecting licence or mining lease, or the working of any mine for tlie 
purpose of searching for or winning any mineral, on terms and conditions 
aifferent from those laid down in the rules made under section 13. 


32 « Amendments to Act LIII of 1948. 

The Mines and Minerals (Regulation and Develooment) Act, 1948, shall be 
amended in the manner specified in the Third Schedule. 


33 . Validation of certain acts and indemnity. 

All acts of executive authority done, proceeding taken and sentences passed 
under the Mines and Minerals (Regulation and Development) Act, 1948, with 
respect to the regulation of mines and the development of minerals during the 
period commencing on the 26th day of January, 1950, and ending with the date 
of commencement*^ of this Act by the Government or by any officer of the 
Government or by any other authority, in the belief or purported belief that the 
acts, proceedings or sentences were being done, taken or passed under the said 


Section 30 — * Note 1 (oontdJ 
C 16]. (The procedure laid down by Rr. 57 to 
59 exclude® the right of a petitioner for re- 
view to be heard in person as it implies that 
the State Government is not to be so heard.) 

Section 33 — Note 1 

[11 Section 33 does not refer to executive 
acts out to “acts of executive authority**. The 
acts of executive authority need not be execu« 


tive in character because in the context of 
modern administration an act of executive 
authority may be quasi-judicial or quasi-legis- 
lative and delegation of judicial or legislative 
powers to the executive administration is per- 
missible within certain limits in the field of 
administrative law. Section 33 validates not 
purely executive acts but also quasi-judicial 
acts. (*59) 38 Pat 1100 (1207). 
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Act, shall be as valid and operative as if they had been done, taken or {>assed 
in accordance with law, and no suit or other legal proceeding shall \ye main- 
tained or continued against any person whatsoever, on the ground that any 
such acts, proceedings or sentences were not done, taken or passed in accordance 
with law. 

[a] That is 1st June 1958. 

THE FIRST SCHEDULE 
(See sections 5 (2) (a), 7 (2) and 8 (2)) 

SPECIFIED MIKERALS 


1. Apatite and phosphatic ores. 

2. Beryl. 

3. Chrome ore. 

4. Coal and lignite. 

5. Coliimbite, samarskite and other 

minerals of the **rare earths" 
group. 

6. Copper. 

7. Gold. 

8. Gypsum. 

9. Iron ore. 

10. Lead. 


11. Manganese ore. 

12. MolyMenum. 

13. Nickel ores. 


14. Platinum and other precio\is 
metals and their ores. 


15. Pitchblende and otlier uranium 

ores. 

16. Precious stones. 

17. Rutile. 

IS, Silver. 

19. Sulphur and its ores. 

20. Tin. 

21. Tungsten ores. 

22. Uraniferous allanite, monazile ant! 

other thorium minerals. 

23. Uranium bearing tailings left over 

from ores after extraction of 
cop[x?r and gold, ilmenite and 
other titanium ores. 

24. Vanadium ores. 

25. Zmc. 

20. Zircon. 


THE SECOND SCHEDULE 
(See section 9) 

RATES OF ROYALTY 


1. Coal— 

2. Mica — 

(a) Cnide mica. 


Five per cent, of f.o.r. price subject to a 
minimum of fifty nayc paise per ton. 

Either 

One rupee per maund. 


(b) Trimmed mica, all qua- Three rupees per maund. 

lities other than heavy 
stained, dense stained 
and s|X)tted. 

(c) Trimmed mica other One rupee and fifty nayc paise per maund. 

than that specified in 
item (b). 

(d) Waste and scrap mica. Twelve naye paise per maui^d. 

Or 

Six-and-a-quartmr per cent, of the sale price of mica at the pit's mouth, at 
the option of the lessor* 

3. Gold, silver, platinum Six-and-a-quarter cent, of the sale price 
and other precious meUls at the pit's mouth, 
and their ores, copper, 
lead and zinc eras. 
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4. Iron — 

Used for extraction of Five per cent, of the sale price at the pit's 
iron within the mouth subject to a minimum of fifty naye 

country. paise tier ton. 

(hj Used for other pur- Five per cent, of the side price at the pit's 
poses. mouth subject to a minimum of one rupee 

per ton. 

5. Precious stones. Twenty jx^r cent, of the sale price at the 

pit’s mouth. 

Explanation. — For the purpose of this item, ‘'price*' means the price of “raw, 
uncut stone", that is to say, stone from whicli adhering rock, soil, and mud 
liave lieen removed by washing or an\ other simjde means, but which has not 
l>een subjected to any other process. 

*‘[6, Manganese — 

(a) Manganese dioxide. Fifteen p<‘r cent, of the sale price at the 

pit's mouth subject to a minimum of three 
rupees per ton. 

Manganese ore — 

(i) High grade (Forty-five Seven-aiid-a-half per cent, of the sale price 
per cent. Mn. and at tl)e pit’s mouth subject to a minimum 

over.) of two mixes per ton. 

Low grade (Ixlow Five per cent, of the sale price at the pit’s 
Forty-fiNX‘ per cent. mouth sul)ject to a minimum of one rupee 

Mn.) per ton.) 

Clirornite — 

(a) Forty-five per cent. Ten per cent, of the sale price at the pit's 
(hv> On and al)Ove. mouth subject to a minimum of two 

rupees and twenty- five naye paise per 
ton. 

(Ij) Less tlian Forty- five Seven-and-a-half per cent, of the sale price 
per cent. On. at the pit's mouth subject to a minimum 

of one ni[xx and twelve naye paise per 

ton. 

S. Limestone. Five per cent, of the sale price at the pit's 

moutl) subject to a minimum of thirty- 
seven nav e paise per ton. 

9. Dolomite. Five per cent, of the .sale price at the pit’s 

moutli subject to a minimum of twenty- 
five naye paise per ton. 

10. Graphite. Ten cent, of the sale price at the pit's 

month. 

11. China Clay. ,Seven-and-a-lialf ^x?r cent, of the sale price 

at the pit's mouth. 

12. Kyanite. Ten per cent, of the sale price at the pit's 

mouth subject to a minimum of five rupees 
per ton. 

13. Gypsum. Twelve-and-a-half per cent, of the sale 

price at the pit’s mouth subject to a 
minimum of one rupee per ton. 

14. All other minerals not Five per cent* of the sale price at the pit's 

herein-before specified. mouth. 

[a] for the former item 6, by G. S. R. 191, X>E 15-2-1960 issued under 

tion 9 (S) and published in Gaz. of Ind., I960, Pt. ll-Sec. 3 (i), p. 30L 
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THE THIRD SCHEDULE 

{See section 32) 

AMENDMENTS TO THE MINES AND MlNEIiALS (REGULATION AND 

Development) act, 191s 

[Note. — Tlie title of the Mines and Minerals (Regulation and IVvelopment) Act, 1948 
IS f Jiangtxl into the Oilhcld.s (Regulation and Development) Ac t, 1948 and conscQueth- 
tial amendments an? made in sections 1, G. 5, h ancf M*i'tion 2 of that Act is omitted^ 
As these amcMidineiits will W found incorporated in that Act they are not printed 

licre.'. 


ITHE] MINES MATERNITY BENEFIT ACT, 1941 
(Act XIX of 1941) 

iThf Ac t |)iihtccl here is as ou 3]-S-19(i<).! 
c: O N T E N T S. 

Si*u:iioNs 


1. Sfiorl title, c .\tent and coinineiice- 

inent. 

2. Definitions. 

3. Prolnhition of employment of, and 

work \)y women during certain 
IHTiod. 

4. Right to obtain Km va' of absence* in 

pregiiciiiC N and alter delivery, 

5. Right to and liabilit\- for jxiyment 

<»f maternity benefit, 
b. Payment of bomis. 

7. Notice of deli\ery to be given to 
managcT. 

3. Payment of maternity benefit. 

9. Disposal of maternity benefit in 
ca.se of death of vv omen entitlcn:! 
to receive it. 

10. Prohibition of dismissal dtiring or 


on account of absence from work 
owing to confinement. 

11. !\>vver of Chief Inspector or In- 

spector to direct payments to l>e 
made. 

12. Penalty for contravention of Act 

by a woman. 

13. Penalty for contravention of Act 

by owner or maiiuger. 

1 1. Cognizancx? of erases . 

15. Power of Central Government to 
make rul(‘s. 

](). Abstract of tliis Act and the rule.s 
made theretmder to be exhibited 
in mines. 

17. PowxT of Central Government to 

exempt mines from o|>eration of 
Act. 

18. Act binding on Government. 


STATE.MENT OF OBJECTS AND REASONS 


‘Many Pru\in< t^s h gislation providing 

lor the payiaerU ol maternity Inmefits by 
iinployers to women workers employtnl in 
lactories. This Bill provides, on tiu* lines of 
the existing Provincial legislation covering 
factories, for prohibition from employment in 
mines of a wonian worker during the four 


weeks foilovving the <lay on which slie in 
<lclivered of u cfiild, and for tlw* payment to 
her of maternity fienefit at nnnas elght^^r 
flav up to four wec'ks of nbsence before 
delivery and four weeks after delivery.’* 
Gazette of India, 1941, Part V, 
page IG9. 


ACT HOW AFFECTED BY SUBSEQUENT LEGISLATION 


—Amendt^d by Acts, XVTII of 1943; X of 1945; III of 1951. 
— Extended by Acts IdX of 1949; XXX of 1950. 

COGNATE ACTS AND PROVISIONS 


1L4B60K Wr-LFABE Fo«p Aot. jj MiaEB hbou b Welpask Fukd Act, 
XXX1IOP194.. XXII OF 1946. 

2 . Coax. Miau pBOTimuiT Fund AMP BoKt !8 . «•«**« act XXXV of 1952 . 

Sc»*iit|» ACT. XLVl OF 1948. 
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[THE] MINES MATERNITY BENEFIT ACT, 1941 
(ACT XIX OF 194ir 

[26th November, 1941.] 

An Act to regulate the employment of women in mines for a certain period before and 
after childbirth and to provide for payment of maternity benefit to tlvem. 
WEEBBAS it is expedient to regulate the employment of women in mines for 
a certain period before and after childbirth ana to provide for payment of 
maternity benefit to them; 

It is hereby enacted as follows: — 

[a] For Statement of Objects and Reasons, $ce Gaz, of Ind., 1941, Pt, V, p. 139. 

This Act has been extended to the new Provinces and merged States by the Merge<i 
States (Laws) Act, 1949 (LIX of 1949), S. 3 [L1.1950] and to the States of Manipur, 
Tripura and Vindhya Pradesh by the Union Territories (Laws) Act, 1950 (XXX of 1950), 
S. 3 [16.4.1950]. 

!• Short title, extent and commencement. 

(1) This Act may he called THE MINES MATEUNITY BENEFIT ACT, 1941. 

(2) It e.vtends to the whole of India '^[except the State of Jammu and 
Kashmir], 

(3) It shall come into force on such Mate as the Central Government may, by 
notification in the Official Gazette, appoint. 

[ft] Substituted for “except Part H States”, by the Part B Slates (Laws) Act, 1951 (III of 
1951). S. 3 and Sell. [1-4-1951]. [l)J Tlie Act came into force on 28-12-1942, see Gaz. of 
Ind., 1943 Pt. 1, . 32. 

2* Definitions. 

In this Act, unless there is anything repugnant in the subject or context, — 

(a) “chikr' includes a still-born child; 

(b) '‘Chief Inspector"', ‘Tnspector", “employed"’, “mine” and “owner” have 

the meanings assigned, respectively, to these expressions in section 3 of 
the Indian Mines Act, 1923'; 

(c) “manager” means the manager of the mine appointed in accordance with 

the provisions of the Indian Mines Act,' 1923; 

(d) “maternity benefit” means the payment referred to in section 5; 

(e) “prescribed” means prescril>ed by rules made under this Act. 

[a] See now section 2 of the Mines Act, 1952 (XXXV of 1952). 


3 * Prohibition of employment of, and work by, women during certain period. 

^[(l)] No owner or manager of a mine shall knowingly employ a woman and 
no woman shall engage in employment in any mine during the four weeks 
following the day on which she is delivered of a child. 

^[(2) No owner or manager of a mine shall employ any woman below ground 
in the mine® — 

(a) if he has reason to believe or if she has informed him that she is likely to 

be delivered of a child within ten weeks ; 

(b) if she has to the knowledge of the management been delivered of a child 

within the preceding twenty-six weeks ; 

('cj during the period of ten weeks following the twenty-six weeks referred 
to in clause (b ) — 

(i) for more than four hours in a day unless a creche^ is provided at the 


mine ; 

(a) in any case, for more than four hours at any one time : 

Provided that where the woman informs the management that the child of 
which she was delivered has died, the provisions of clause (c) shall not apply 
tdter the management has with due diligence verified the correctness of her 


statement.] 


fal Srotiem 3 was reaumbered as sub-sectiem thereof, by the Mines Maternity Benefit 
(Ani^dmtmt) Act, 1945 (X of 1945), 8.2 116.4-1945]. W Added ibid, [c] Employ. 
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ment of a woman at any tinie of the day or night in any part of a mine which is below 
the adjacent ground level is now proliibited by section 46 of the Mines Act» 1952 (XXXV 
of 1952). [dj See section 4B of the Factories Act» 1948 (LXIU of 1^8). 

4* Right to obtain leave of absence in pregnancy and after delivery. 

(l) If any woman employed in a mine who is pregnant gives notice either 
orally or in writing in the prescril>ed form to the manager of the mine that she 
expects to be delivered of a child within one month from the date of such 
notice, tlie manager shall permit her if she so desires to al)seiit herself from 
work up to the day of her delivery and such absence shall l>e treated as a 
period of authorized absence on leave : 

Provided that ^[except in the case of a woman employinl Ixdow ground in the 
mine] the manager may. on undertaking to defray the cost of such examination, 
require the woman to be examined by a cpialified medical practitioner or 
midwife, and, if tlie woman rcfu.ses to submit to such examinatioji or is cerlifitxl 
on such examination as not pregnant or not likely to l>e delivered of a child 
within one month he may refuse stich ix^rmission. 

If any woman enjployed Ixdow ground in a mine gives notice either 
orally or in writing in the prescrilxxl form to the manager ot the mine that she 
expects to be delivered of a child witliin ten weeks from the date of such 
notice, the manager may, on undertaking to defray the cost of such examina- 
tion, reejuire tlu? woman to be examined within three days by a (jualifuxl 
medical practitioner or midvvife, and shall jx^rmit her if she so desires to absent 
lierself from work in any capacity in the mine prior to the said examination 
and unless he ol)tains a certificate that tlie woman is not pregnant or not 
likely to be delivered of a child within ten weeks or the woman refuses to 
submit to such examination, up to the day of her d(‘livery, and such absence 
shall Ix" treated as a period of authorized absence on leave. 

(3) The examination referred to in the proviso to sub-section or in sub- 
section (^), shall, if the woman so desires, be carried out by a woman. 

(4) The absence of a woman in the period during which she is entitled to 
maternity lx?nefit under this Act shall be treated as authorized ab.scnce on 
leave.] 

[a] Inserted by the Mines Maternity lienefit (Amendment) Act, 1945 (X of 1945). S. 3 
116-4-1945]. For the prohibition ot a woman being employcnl to w{>rk below ground in m 
mine, S, 46 of the Mines Act, 1952. [bj for the original sub-section 

ibid. 

Hole Wlieri' the wonmii gives notice referred (o in sub-section (1) and obtains permission 
to absent herself fron) work up to the date of her delivery, the manager must, cither at 
once or within three days, pay to licr maternity Ircncfit four weeks in advance. 

5. Right to and liability for payment of maternity benefit. 

^[(l)] Every woman •’[other tlian a woman to whom the provi.sion.s of .sub- 
section (2) apply] employed in a mine who has been continuously employed in 
that mine or in mines tjelonKinj; to the owner of that mine for a ireriod of not 
less than six months preceding the date of her delivery shall, it she complies 
with the conditions impo.se*d by this Act Ire entitled to receive, and the owner of 
the mine shall be liable to make to her, in accordance with the provisions of this 
Act, a payment at the rate of '(twelve annas] a day for every day '•[• * •] 

during the four weeks immediately preceding and including the day of her 
delivery and for each day of the four weeks following her delivery: 

•[Provided that no such payment shall be made for any day on which she 
attends work and receives payment therefor during the four weeks preceding 
her delivery.} 

Exjdanatitm . — Periods of casual absence as defined by rules made under sec- 
tion 15 or authorized al^nce on account of illness or leave shall count as 
employment in determining whether employment has been continuous. 

livery woman who has worked below ground in a mine or mines of the 
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same owner for not less than ninety days in all during a period not exceeding 
six months immediately preceding the date on w'hich clause fa j of sub-sec- 
tion (2) of section 3 becomes applicable to her case shall, if she complies with 
the other conditions imposed by this Act, lie entitled to receive, and the owner 
of the mine shall be lianJe to make to her, in accordance with the provisions 
of this Act, a payment at the rate of six rupees a week for the ten weeks 
immediately preceding her delivery and tor the six weeks following her 
delivery.] 

[a] Section 5 was re-nurnben*cl as sub-section (1) thereof by the Mines Maternity fWierit 
(Amenciment) Act, 1945 (X of 1945), S. 4. [16-4-1945;. ibj Ina^riiul ih}d. ^c] Suh^tUnJe l 
for “eight aniias^, ihitl. [d] The uords “on whicli she is absent from uork ovsing to 
her confinement' were otmttsd, %hid, 1045 fXVIlI of 1943\ S. 2. I >-8-194 >j. c[ Adde 
%Md. [f] Added by Act X of 1945, S. 4. 

6. Payment of bonus. 

(1) The Central Government may by rules made under seetinn 15 prov ide 
that a woman entitled to maternity f>enefit under this Act shall, if at the time 
of her delivery sht; utilized the services of a qualified midwife or other trained 
person, receive in addition to the maternity iKojefit due to lier a lionns not 
exceeding in amount three rupees : 

Provided that she shall not receive such bonus if at the plac(‘ c!if>s(ai l>> her 
for her confinement she would have been entitled fn^e of ( harge to the services 
of a qualified midwife or other trained jx^rson provided by the owner of the 
mine. 

(2) Such rules may further nrovide for the determination by tlie State 
Government of the amount of the bonus, and of the (jualifications which shall 
be possessed by qualified midwives and other trained persons for the purposes 
of tnis section. 

.section (-nables the Central CovernnK'nt to piocnlc, by nilr^v, for pa\ /iuMif ol 

bonus in addition to the maternity benefit'; under the Act. 

7m Notice of delivery to be given to manager. 

A woman entitled to maternity btmefit untler this .Act. unless she lias given 
the notice referred to in sub-section (]) ‘'lor sub-section (2), as the c ase may l)C,; 
of section 4, shall on being delivered of a child giv(^ notict' of her dtdivery in 
the p^escrib(^d manner to the manager before the expiry of seva n days from the* 
date of her delivery, and shall before the expiry ot six montlcs from such date 
furnish proof of the prescribed nature to the manager l)otli of her deliverv 
and of the date of her delivery : 

Provided that a woman givijig notice under sc'ction 4 ()r this section inav 
therein nominate a person for the purposes of sub-section (2j of section 9. 

1 a] Innerted bv the Mines Matenutv Benefit (Anjcndmcnt) Act, 1945 (X of 1945\ S. 5* 
16 - 4 - 1945 ]. 

8* Payment of maternity benefit, 

(l) Where a woman entitled to maternity benefit has given the notice refer- 
red to in sub-section {'i J of section 4 ancl has obtained permission to absent 
herself from work up to the date of her delivery, the manager shall either at 
once or within three days pay to her maternity lienefit for four weeks in 
advance. 

^l(JA) Where a woman entitletl to maternity l>enefit has given the notice 
referrm %o in sub-section (2) of section 4, the manager shall within three days 
pay to her maternity benefit for ten weeks in advance, unless, within the said 
three days as a result of the examination referred to in that sub-section, he 
obtains a certificate that she is not pregnant or not likely to lx? delivered of a 
child within ten weeks or the woman renises to submit to such examination.] 

(2) A woman entitled to maternity benefit who has been delivered of a chiM 
shall, on furnl^ing the proof referred to in section 7, — 

(a) if she has received an advance payment under sub-section (1) “^for sub- 
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section (lA)], be i>aid the balance of the maternity l)enefit due to her at 
the end of the fourth week from the date of lier delivery or within tlin^ 
days of tlie furnishing of proof, whichever date is later ; 

(b) if she has received no such adv^anee payment, — 

(t) if the proof is furnishexl Ixdore the end of the fourth week from tlic 
date of delivery, l>o paid at ouce or within three da) s so niucli of the 
maternity benefit as is.tlum due to her, and be paid the balance at the 
end of the said fourth week. 

(ii) if tlie proof is furnislied after the end of the fourth week from the 
date of deliver) , Ik^ paid at once or within three da) s tlie whole 
amount of tlio maternity benc'fit due to her. 

[a] In^ertei, hy the Ntines Mateniitv IVaiefit ( Anu'iKlincnt) Ail, 1945 \\ ol 1945\ S. 6. 
[ie-4-1945]. 

Disposal of maternity benefit in case of death of women entitled to 
receive it. 

(1) If a woman entitled to maternity Ixmefit who has received an advance 
under sub-section ( 1) '‘[or subsection f I A)] of section S dies before being deli- 
vered of the child, the advance sltall not be re^coverable. 

(2) If a woman entitled to maternitv benefit having been delis ered of a chilil 
dies before payment of the maternity iKUiefit, or. wdiere an advance under snl)- 
section (1) ‘^[or sub-.section (7 A)] of section 8 has iKMai made, of tlu‘ balance of 
the maternit)' benefit du(' to her is inadt*. the amount due to her up to the dale 
of her death shall, on the nn scrilx'd proof of the birth and date of the birth of 
the child and of the death and date of death of the woman Inu’iig furnished at 
any time Indore the expiry of six months from tlie date of delivery. Ik? paid if 
the child is living to the p(‘r.son who undertakes the care of the cliild, and if 
the child is not living to the per.son nominatc'd by her under tlu^ proviso to 
section 7 or if slu‘ has made no such nomination to the h^gal K'presentative oi 
the deceased woman. 

[a] J fs.vr/,*,/ I)v the Mines Mat(‘nntv Ik-neftl (Amemlm(‘nt) A(‘t, 1945 iX ol 1945), S. 7 
116.4.1945;. 

io« Prohibition of dismissal during or on account of absence from work 
owing to confinement. 

(1) When a woman al)sents herstdf from work in accordance with •[snl>.se< - 
tion (l) o{ section 3 or in circumstances under vvliich in accordance with tins 
Act the absence is to lx? treated as authori/Axi absence on leave), it shall lx; un- 
lawful for the manager to dismiss her during or on account of such absence, or 
to give notice of dismissal on such a dav that the notice will expire during sue h 
absence. 

(2) The dismissal of a woman at any time within six months before slie is 
delivered of a cliild, if the woman but for such dismissal would have been 
entitled to maternity Ixmefit under this Act, shall not have the effect of depri- 
ving her of that materni^ benefit if the Chief Inspector is satisfied that Tier 
dismissal was without sufficient cause. 

fa] SMbwtituted for “section 3, or obtained permission to .absent herself in acr orcl.ujce 
with section 4“, l)v the Mines Maternity itenefit (Amendment) Act, 1945 (X of 1945), S. 3 
[16-4-1945]. 

1 1« Power of Chief Inspector or Inspector to direct payments to be made. 

(l) Any woman claiming that maternity Ixjnefit to which she is entitled 
uiKler this Act and any per.son claiming that a payment due under .sub-section 
(2) of section 9 is improperly withheld may make a complaint to the Chief Ins* 

S ^r or any Inspector "'[or any other officer authorized in this l>ehalf by the 
atral Government]. 

(2) On receipt of such complaint or on hLs own motion without any such 
complaint being made, the Chief Inspector or Inspector *[or other officer] may 
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make inquiry or cause an inquiry to be made, and if satisfied that a payment 
has been wrongfully withheld may direct the payment to be made in accord- 
ance with his orders. 

fa] Jn* 0 ri 0 d by the Mines Maternity Benefit (Amendment) Act, 1945 (X of 1945), S. 9 
[ieu4.1945]. 

12« Penalty for contravention of Act by a woman. 

Any woman who does any work for which she receives payment in cash or 
kind after she has been permitted under sub-section (J) of section 4 to absent 
herself from work, or wiio engages in employment in any mine in contravention 
of •[sub-section ("i) of section 3], shall be punishable with fine which may ex- 
tend to ten rupees, and, if she is entitlecl to maternity benefit under this Act 
shall forfeit her right to any maternity benefit not already paid to her. 

[a] Sub/ftitutsd for "section T* by the Mines Maternity Benefit (Amendment) Act, 1945 
(Xof 1945), S. 10 [10-4-1945]. 

13« Penalty for contravention of Act by owner or manager. 

(l) Any owner or manager of a mine, who contravenes any provision of this 
Act for which no express penalty is provided, shall be punishable with fine 
which may extend to five hundred rupees. 

(jl^J The Court imposing the fine may, if the contravention has resulted in 
depriving a woman of any maternity benefit due to her, order the whole or any 
part of the fine when paid to be applied in payment of compensation to the 
woman for any loss caused to her oy the contravention of tne provision on 
account of which the fine has been imposed, and an Api^ellate Court or the High 
Court in exercise of its powers of revision may also make such order. 

14« Cognizance of cases. 

fl) No prosecution under this Act shall be instituted except by or with the 
sanction of the Chief Inspector ^*[or of an officer authorized in this behalf by 
the Central Government]. 

fj2j No Court inferior to that of a Magistrate of the first class shall try an 
offence punishable under this Act or any rule made thereunder. 

(3) No Court shall take cognizance of an offence punishable under this Act 
or any rule made thereunder, unless complaint thereof is made within six 
montns of the date on which the offence is alleged to have been committed : 

Provided that in computing the said period of six months any time spent in 
obtaining the sanction *] required by sub-section (l) shall be excluded. 

[a] Inserted by the Mines Maternity Benefit (Amendment) Act, 1945 (X of 1945), S. 11 
[16-4-1945]. [b] The words "of the Chief Inspector” were omitted, ibid. 

IS. Power of Central Government to make rules. 

(1) The Central Government may, subject to the condition of previous publi- 
cation, by notification in the Official Gazette, make ^rules to carry out the 
purposes of this Act. 

(^l) In particular and without prejudice to the generality of the foregoing 
power, such rules may — 

, fa/ require the maintenance of registers and records for the purposes of this 
Act and prescribe the form thereof j 

(b) ^ prescribe the form of the notices, referred to in section 4 and section 7, 

and require mines to supply copies thereof to women workers; 

(c) regulate the examination of women ''[referred to in] section 4, and the 

grant of the certificates therein referred to; 

(d) prescribe the nature of and the method of furnishing the proof referred to 
in se^on 7. section 8 and section 9; 

(e) regulate the manner of applying for and paying maternity ben^t; 

(f) assign duties to, and regulate the powers of, the Chief Inspector and los^ 

pectors. ‘[and the (Ulcers authorired by the Central Government rdferred 
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to in section 11 and sub-section fij of section 14], for the purposes of 
this Act. 

(3) Any rule made under this section may provide that a contravention 
thereof sliall be punishable with fine which may extend to fifty ru[3ees. 

[a] For the Mines NtvUernity IWaefit Uules» 1943, Car., of liu!., 1943, Pt. I, Si>c 1, p. 91* 
[bj Subsiitute i for ' onder tlie proviso to suh-section (I ) ot”, by the Minos Maternity 
Benefit (Amendment) Act, 1945 (X of 1945), S. 12 [16-4-1945]. [c] ibU, 

16 . Abstract of this Act and the rules made thereunder to be exhibited in 

mines. 

(I) The manager of every mine in which women are employed sltall cause 
an abstract in the local Indian language of the provisions of tliis Act and of the 
rules made thereunder to be exliibited in the mine in such manner that they 
may come to the notice of every woman employed in the mine. 

(:^) For any contravention of the provision.s of tliis section the manager shall 
be punishable with fine which may extend to oiie hundred rupees. 

17 . Power of Central Government to exempt mines from operation of Act. 
The Central Government may, by notification in the Oflicial Gazette, exempt 

any mine or class of mines from the operation of this Act* 

18 . Act binding on Government. 

The provisions of this Act shall l)e binding on the Government. 


(THE] MINIMUM WAGES ACT, 1948 
(ACT XI of 1948) 

[The Act printed here is a,s on 31-8-1900.) 
CONTE N T S 


Sections 

1. Short title and exteiit. 

2. Interpretation. 

3. Fixing of rniniinurn rates of W'ages. 

4. Minimum rate of wages. 

5. Procedure for fixing and revising 

minimum wages. 

6 . [ Rejyealed.] 

7. Advisory Board. 

8. Central Advisory Board.* 

9. Composition of committees, etc. 

10. Correction of errors. 

11. Wage.s in kind. 

12. Payment of minimum rates of 

wages. 

13. Fixing hours fora normal working 

day, etc. 

14. Overtime. 

15. Wages of worker who works for 

less than normal working day. 

16. Wages for two or more classes of 

work. 

17. Mimmum time rate wages for 

piece work. 

[VoL 10.] 2 A. M. 24. 


18. Maintenance of registers and 

records. 

19. Inspectors. 

20. Claims. 

21. Single application in respect of a 

number of employees. 

22. Penalties for certain offences. 
22A. General provision for punishment 

of otlier offences. 

22B. Cognizance of offences. 

22C. Offences by companies, 

22D. Payment of nndisbursed amounts 
due to employees. 

22E. Protection against attachment of 
assets of employer with Govern- 
rnent. 

22F. Application of Payment of Wages 
Act, 1930, to schedtded em- 
ployments. 

23. Exemption of employer from liabi- 

lity in certain cases. 

24. Bar of suits. 

25. Contracting out. 

26. Exemptions and exceptions. 
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Bbctionb 

27. Power of State Government to add 

to Schedule. 

28. Power of Central Government to 

give directions. 

29. Power of the Central Government 

to make rules. 


30. Power of appropriate Government 

to make rules. 

31. Validation of fixation of certain 

minimum rates of wages. 

THE SCHEDULE. 


STATEMENT OF OBJECTS AND REASONS 


“The justification for statutory fixation of 
minimum wagers is obvious. Such provisions 
which exist in more advanced countries are 
even more necessary in India, where workers’ 
organizations are yet poorly developed and 
the workers’ bargaining power is conscxj[ueiitly 
poor. 

The Bill provides for fixation, by the Pro- 
vincial Governments, of mininuim wages for 
employments covered by the Schedule to the 
Bill. The iteni.s in the Schedule are those 
where sweated labour is most prevalent or 
where there is a big chance of exploitation of 
labour. After a time, when some exp€*rience 
is gainwL more categories of employments 
can bi! acldtxl and the Bill provides for addi- 
tions to the Schedule. A higher pi^riod is 
allowed for fixation of minimum wages for 
Agricultural labour as administrative difficul- 
ties in this case will be more than in the other 
employments coveri^d by the Seheilule. The 
Bill also provides for periodical revision of 
the wages fixed. 

Provision has been made for appointment 
of Advisory Cornmittc^fs and Advisory Boards, 
the latter tor co-ordination of work of the 
Advisory Committees. The Committees and 


the Boards will have equal representation of 
employers and workmen. Except on initial 
fixation of minimum wages, consultation with 
the Advisory Committees will be obligatory 
on all occasions of revision. 

In cases where an employer pays less than 
the minimum wages fixed bv Provincial 
Governments, a summary procedure has l>et*ii 
provided for recovery of the balance with 
penalty and for subse<iuent prosecution of the 
offending party. 

It is not ordinarily propose<l to make any 
exemptions in regard to employes of under- 
takings lx?longing to the Central Government 
except that difficulties might arise where the 
sphere of duty of such an employix^ covers 
more than one Province and w hen the rates of 
minimum wages fixed by the different Pro- 
vinces may fx‘ different. For this purpose, a 
provision has fx^ui included that the mini- 
mum wages fixeii by a Provincial Government 
will not apply to employes in any under- 
taking owmcxl by the Central (Government or 
employees of a Federal railway, except with 
the consent of the Central Government.” 

— Gazette of India, 1946, Part p. 331. 


THE MINIMUM WAGES (AMENDMENT) ACT, 1957 (X.XX of 1957) 
STATEMENT OF OBJECTS AND REASONS 


“Section 3 (1) (a) of the Minimum Wages 
Act, 1948, requiretl minimum wages to be 
fixed Indore the 3Lst I>cemln»r 1954. It has 
not been possible to fix rates of wages before 
that date in rc'spcct of certain employments, 
articularly employments in agriculture. It 
as, therefore, l>ecome necessary to extend the 
time limit for fixing minimum rates of wages 
ill respect of such cmiployments. It is pro- 
posed that the time limit be extendcnl up to 
the 31st December, 1959. 

2. Under vsen tion 3 U) (b) of the Act, mini- 
mum rates of w ages fixed should be review^ed 
and revised, if necessary, at intervals not 
exceeding five years. In some cases it has not 
been possible to review the mininuim rates of 
Svages within that period. The Act, as it 
stands, does not authorise review or revision 
after the expirv of five years. The proposed 
amendment to the section removes this diffi- 
culty. 

3. Opportunity has been taken to make cer- 
tain other amen aments which are considered 
necessary in the light of the w^orking of the 
Act. The amendments either seek to clarify 
points of doubt or to remove difficulties 
experiencetl in the working of the Act. The 
objects of the more important of these amend- 
ments « 


(a) to stx'urc uniformity in the procedure 
followx*d for fixation and revision of 
wages (section 5) ; 

(h) to enable a Claims Authority to enter- 
tain claims not only in respect of pay- 
ment of w’ages which are less than the 
minimum wages hut also in respttct of 
payment of remuneration for days of 
rest and payment of overtime w'ages 
(section 20) ; 

(c) to provide for the application of the 
Payment of W’ages Act, 1936, to claims 
relating to delay in payment of wages 
or non-payment of wages (section 22F); 

(d) to specify the persons liable to punish- 
ment in the case of offences by com- 
panies (section 22C) and to make a 
general provision for punishment of 
oftences for which no penalty is pro- 
vided in the Act (section 22A) ; and 

(e) to ensure prompt disbursement of wages 
to labour employed by Government 
contractors by exempting from attach- 
ment certain assets of such contractors 
in the hands of the Government (sec- 
tion 22E).” 

— ^az. of Ind., 1958, Extra., 

Pt. U-S. 2, page 1018. 
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ACT HOW AFFECTED BT SUBSEQUENT LEGISLATION 


—Amended by Acts LVI of 1950 ; 111 of 1951: 
XVT of 1951 ; XXVT of 1954 ; XXX of 
1957. 

— Amended in Bombay by Bom. Act VIII of 
1954. 

— Amended in Kerala by Ker. Act XVllI of 
1900. 


— Amended in Uttar Pradesh by U. P. Act XX 
of 1960 

—Adapted l)y A. L. O., 1950. 

— Extendwi by Acts LIX of 1949 ; XXI of 1950. 
— Extended in Boinbuv bv Bom. Act IV of 
1950. 

— Extendesl in Punjub by Pnnj. Act V of 1950. 


COGNATE ACTS AND PROVISIONS 


1. INOUSTRIAL Disputes Act. XIV of 1947, S. 25J (1). Phoviso. 

2. Pavment OF Wages .Act, IV of 1936. 


[THE] MINI.MUM WAGES ACT. 1U18 
(ACT XI of 194Sr 

[irjth March, 1948:] 

i4n Act to provide for f 1X171(1 miniinuin raU^ of iva{fes in ceriatn employ inefiU, 
Whereas it is expedient to provide for fixing minimum rates of wages in 
certain employments; 

It is hereby enacted as follows : — 

[a] For StatcTnorU of Ohjects and Ucasons (aaz. of Ind., 1946, Pt. V, p. 331; for Select 
Commit tw Keport see Ciaz. of liul, 1948, Pi. V, p. 55. 

riiis Act lias hc'tm iwtciuled to tho now Provinces and Merged Slates )>v the Merged 
States (I.aws) Act. 1949 (MX of 1949), S. 3 ll-M950j and to the States of Manipur. 
Tripura and Vindhya Pradesh by the Union Territories (Law.s) Act, 1950 (XXX of 1950) 
S. 3 [16.4-1950], 

It has also Ix'en extended to the Stales merged in — 

The State of Bombay : See lk)m. Act IV' of 1050, S, 3 [30-3-19.50]. 

The State of Punjab : Punj. Act V of 1950. S. 3 [15-4-1950]. 

The* Act is applied to — 

(aj all the PZxelnded and Partially ExtliidtH.1 Areas in Assam — * fee Assan) Caz-. 
1949. Pt. n, pp. m) and 793; 

(b) Chota Nagpur Division and Santal Parganas District — see Bihar Gaz., 1948, 

Pt. II, p, 8<8; 

(c) partially excluded areas in Bombay Presidency — see Born. Ci.iz., 1048, Pt. IV- A. 

p. 399; 

(d) Darjeeling District — see Cal. Caz., 1948, Pt. I. p. 722; 

(e) partially exclndwl areas in C. P. and Bc?rar subject to certain modifications— 5 ^ 

C. P. and Berar Caz.. 1948, pt. I, p. 675; 

partially excluded areas in the Province of Orissa — Orissa (mIZ.. 1948. 
Pt. Ill, p. 740; 

(g) the excludcf] areas of Lahanl and Spiti— E. P. Ci\z , 1948. Pt. I, p. 955; 

the merge<l State of Banara.s, Tchri-Carhwal and Bampur — sm U. P. Caz., 
1951. Pt. I-A. p. 153; 

(i) the Jaunsar-Bawar Pargana of Debra Dun District and the portion of Mirzapur 
District, south of the Kainiur Range — see U. P. Caz., 1949, Pt. I, p. 126. 

Im Short title and extent. 

(1) This Act may he called THE MINIMUM WAGES ACT. 1948. 

(2) It extends to the whole of India ^[except the State of Jammu and 
Kashmir.] 

[a] Substituted for “except Part B States”, by the Part B Stales (Laws) Act, 1951 (III of 
_ 1951), S. 3 and Sch. [1-4-1951]. 


Preamble — Note 1 


[1] The provisions of the Act are intended 
^°^hieve the object of doing social justice to 
workmen employed in the scheduled employ- 
pents by prescribing minimum rates of wages 
1900 S C 1008 (1071) [AIR V 47 
C 192], (AIR 1958 Bom 332, afjirmed.) 



tory fixation of minimum wngeu with i view to 
obviate the clianc<*s of exploitation of laliour. 
The legislature intendctl to apply this Act not 
to all industries but to tfiose industries only 
where by reason of tlie unorganized lafx^r or 
want of proper arrangc*ments for elective 
regulation of wages or oilier cause® the wagei 
of labourers are very low. 1955 S C 5lt5 (32) 
l(S) A I R V 42 C 7] t 1955 SCR 735. (In 
view of this pronouncement the observations 
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2# Interpretation. 

In this Act, unless there is anything repugnant in the subject or context, — 

(a) **a(]ult", “adolescent" and “child" have the meanings resixjctively assign- 

ed to them in section 2 of the “[Factories Act, 194Sj; 

[a] Svfistift^ted for “Fac torif‘S Act, 19o4” by tlic Miniinuiii Wages (Amendment) Act. 
1954 (XXVI of 1954). S. 2 i20-5-1954j. 

(b) “appropriate Government" means, — 

(i) iri relation to any scheduled employment carried on by or under 
the autliority of the “[Central Government or a railway adminis- 
tration), or in relation to a mine, oilfield or major port, or any 
corporation establislied by ^[a Central Act], the Central Govern- 
ment, and 

(tt) in relation to any other scheduled employment, the ^[State Govern- 
ment]; 

[a] Suhxlituted for “Central (Government, l)y a railway administration” by the Minimum 
Wages (Amendment) Act, 1957 (XXX of 1957), S 2 [17-9-1957]. [bj :iuost\tuUd for “an 
Act of the Central Legislature”, by A. L. O.. 1050. 

(c) “competent authority" means the authority appointed by the appropriate 

Government l)y notification in its Official Gazette to ascertain from 
time to time the cost of living index number applicable to the employees 
employed in the scheduled employments specified in such notification; 

(d) “cost of living index immlK^r", in relation to employees in any scheduled 

employment in respect of which minimum rates of wages have l>een 
fixed, means the index number ascertained and declared by the com- 
petent autliority by notification in the Official Gazette to be the cost of 
living index number applicable to employees in such employment; 

(e) “employer" means any person who employs, whether directly or through 

another person, or whetlier on behalf of himself or any other person, one 
or more employees in any scheduled employment in respect of which 


Preamble — Note 1 ( cantd.) 
of the judicial coniinissioncr in the judgment 
under apj>t?al (AlH 1953 ^ Ajmer 65) that he did 
not with the contention that the inten- 

tion of the legislature was that the Act should 
apply only to industries in which the labour 
was not organized are not correct.) 

[3] The restrictions •^imposed by the Act, 
though tliey interfere to some extent with the 
freedom of trade or business guaranteed under 
Art. 19 (1) (g) of the Constitution, being 
reasonable ana imposed in the interest of the 
general public are protected by the terms of 
Cl. (6) of Art. 19. 1955 S C 33 (35, 30) [(S) 
AIR V 42 C 8] : 1955 S C H 752. (f lence the 
material provisions of the Act are not illegal 
and ultra vires.) 

[4] The Minimum Wages Act was not inten- 
ded eo oxtanti to repeal the Industrial Dis- 
putes Act of 1947 and to tike its place as a 
substitute. 1955 Mad 45 (48) !(S) A i R V 42 
C 10] : ILR (1954) Mad 10;i3 (Db). 

Section 2 (b) — Note 1 

[1] The Central Government is the appro- 
priate government under cl, (b) in the case of 
work done in pursuance of and under the 
authority deriv^ from a building contract 
entered into with that government. 1959 Madh 
Pra 298 (301) [A 1 R V 46 C iOlj : 1959 Cri L 
Jour 990. (Hence an inspector appointed by 
that Government is competent to file a com- 
plaint under the Act.) 


[2] Where an order issued by the Governor 
General under S. 94 (3) of the (Government of 
India Act of 1935 investing the Chief Com- 
missioner of a Province to function us the 
appropriate Government for the purpose ol this 
Act had been adapted by the President of 
India under Art. 372 (2) of the Constitution it 
was held that the Chief Commissioner became 
competent, even after the Constitution, to 
function as the appropriate (Government and 
liLMice a delegation of authority by the Presi- 
dent under .Art, 239 of the Constitution was 
unnecessary. 1955 S C 25 (31) [(S) A I H V' 42 
C 7] : 1955 S C R 735. 


Section 2 (e) — Note 1 

[1] Where the owner was not working his 
quarries himself hut was giving them on con- 
tract basis to contractors and the contractors 
employed the workmen to operate the quarries 
it is the contractors and not the owner who 
could be said to be the ‘employer* within the 
meaning of cl. (e). (’59) 1959-1 Lab L J 550 
(557) (Andh Pra), 

[2] Where minimum wages have been fixed 
not generally for oersons employed in the 
manufacture of bidis but only for the bidi 
makers a person employing workers in his 
establishment, where bidis made by con- 
tractors only are received, paid for “sorted 
and packed for market** cannot be considered 
to be an ‘employer* within the meaning ot 



rrHfi3 MxKnnT)! Wagbs Act, 1948 


tB 3 (f>-B 3 (h) N 1] 878 


minimum rates of wages have been fixed under this Act, and includes, 
except in sub-section (S) of section 26, — 

(i) in a factory where there is carried on any scheduled employment 

in res{>ect of wliich minimum rates of wages have Ixen lixtxl 
under this Act, any person Tiamed under '[clause (f) of sub- 
section (l) ol section 7 of the Factories Act, bJlS), as manager of 
the factory ; 

(ii) in any scheduled employment under the ccujtrol of any Govern- 
ment in India in respect of which minimum rates of wages luive 
been fixed under this Act, the persoi\ or a\ithoritv appointed by 
such Government for the supervision and control of employees or 
where no person or authority is so appointed, the head of the 
department ; 

(Hi) in any scheduled employment under any local authority in respect 
of which minimum rates of wages have been (ixeil under this 
Act, the person appointed by such authority for the supervision 
and control of employees or wIhtc no person is so a[)tH>inted, the 
chief executive oflicer of the local autliority ; 

(iv) in any other case where there is carried on any scheduled employ- 
ment in respt'ct of which minimum rat{‘s of wages have bt‘(*n lixtHl 
under this Act, any person r(‘Sj>onsible to the owner for the 
supervision and control of the employ(‘es or lor tlie payment of 
wages ; 

fa] for “( I.nis*' (e) of stil^-section (1) of section 9 of llj<* F.iC'tories Act, 

by the Minimum Waj^c's ( Arnetuhnent) A<a, 1954 (XW’l ot 1954), S. 2 [29.5.1954]. 

(/) **prescrih(ar' means prescribed by rules made under this Act ; 

(g) *‘sch(*clule(l (‘rnployrnent’' means an employment spc*cifiecl in the Schedule, 

or any process or liraiich of work forming part ol such employment; 

(h) ‘'wages” me<urs all remuneration, cajialde of being expressed in terms of 

money, whicli would, if the teritis of the contract of employmtml, express 
or implied, w'cre fnlltllecl, be payabh? to a p(*rson employed in res[)ect of 
Ins employment or of work done in such erri[)loyment ’'[and iiKrludcs 
house rent allow'ance] but does not include — 

(i) the value of - - 

(a) any honse-accomrnodation, supply of light, w’ater, medical 

attendance, or 

(b) any other ameiiity or any service excluded by general or 

si)ecial order of the appropriate Government ; 
any contribution paid l)y the employer to any Pension Fund or 
Provident Fund or under any .s< lieme of social insurance ; 

(iti) any travelling allowance or the value (A any travelling conces- 
sion ; 


Section 2 (c) — Note 1 (confdj 

cl. (e). 1900 Madh Pra 174 (175) [A I H V 47 

C 82] : 1960 Cn L Jour 852. 

Section 2 (g) — Note 1 
[1] The employees working in an establish- 
inent wfiere Piais arc not actually made but 
Bidis made by contractors arc received, sorted 
out, paid for, bakeil and packed for the 
market, must l>e regarded as employed in a 
scheduled employment’ namely inaniifacture 
oi Bidis. 1900 Madh Pra 174 (174) [AIR V 47 
C 82] : 1900 Cri L Jour 832. 

Section 2 (b) — Note 1 
U] Where It it clear from the award made 


in an indusf rj.d dispute, tliat th<’ bonus paid 
under it is iritemhvl to be an additiorj to the 
ac tuai wages paid and not as an ex gratia 
payrneut. it l>ecomes part of the 'w'agf-s'7 1959 
Mys 96 (98) [A I U V 46 C 58] : ILH (1958) 
Mys 152. 

12] ‘Batta’ payable to persons to cover a 
pr)rtion of ont.of-station ex[><‘i<se'i comes 
under S. 2 (h) (iv) of the Act and is ejfcludwi 
from ‘wages’ since it dws not form a compo* 
nent part of the rnimrnnni rate of wagen. 
1955 Trav.Co 97 (102) [iS) A I U V 42 C 37] 
(DB). (Hence inelusion of the Itead ‘batta’ by 
the State in the notification hnued under 
S. 5 Cl. (21 of the Act is ultra vires their 
powers ana void.) 
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(iv) any sum paid to the person employed to defray special expenses 
entailed on him by the nature of his employment ; or 

(v) any gratuity payable on discharge ; 

[a] JfimrUd by the Minimum Wages (Amendment) Act, 1957 (XXX of 1957), S. 2 
117-9-1957J. 

(i) ‘‘employee'' means any person who is employed for hire or reward to do 
any work, skilled or unskilled, manual or clerical, in a scheduled em- 
ployment in respect of which minimum rates of wages have been fixed ; 
ancl includes an out-worker to whom any articles or materials are given 
out by another person to be made up. cleaned, washed, altered, orna- 
mented, finished, repaired, adapted or otherwise processed for sale for 
the purposes of the trade or business of that other person where the 
process is to be carried out either in the home of the out-worker or in 
some other premises not being premises under the control and manage- 
ment of that other person ; and also includes an employee declared to be 
an employee by the appropriate Government ; but does not include any 
member of the Armecl Forces of the ^[UnionJ. 

3* Fixing of minimum rates of wages. 

‘'[('l^The appropriate Government shall, in the manner hereinafter 
provided, — 

(a) fix the minimum rates of wages payable to employees employed — 

(i) in an employment specified in Part 1 of the Schedule at the 
commencement of this Act, before the 31st day of December. 
‘’[1959.1 ; 

(li) in an employment specified in Part II of the Schedule at the 
commencement of this Act, before the 31st day of Decemlxjr, 
‘’[1959] : 

Provided that the appropriate Government may, instead of fixing 
minimum rates of wages under this sub-clause for the whole State, fix 


Section 2 (i) — Note 1 

[1] Tlie word ‘ciiiployoe’ defined in S, 2 (i) 
of the Act does not include p;ist eniplovees. 
(’59) ILH (1959) Mud 623 (629), (lienee inm- 
inary remedy provided by S. 20 of the Act 
cannot be availed l)y past employees,) 

[2] An out-worker preparing goods at his 
own house and supplying them to the em- 
ployer has to he treated .is an employee for 
the purposes of this Act. 1960 Madh Pr i 181 
(182) [AIK V 47 C 88] t 1960 Cri L Jour 915. 

[v3j A compotinder working in a tea planta- 
tion is a person holding an employment 
within the meaning of the expression ‘sche- 
duled employment’ occurring in tlu* defini- 
tion of the word ‘emplovee’ in S 2 (i) of the 
Act. 1960 Assam 22 t2’5) [A I H V 47 C 6] 
(DB), 

Section 3 — Note 1 

[1] The restrictions imposed hv the Act 
upon the rights of the emplover, though they 
ittterferei.to some extent with the freedom of 
trade or business guaranteed under Art, 19 (1) 
(g) of the Constitution, are reasonable and be- 
ing in the interest of the general public, are 
protected by4he terms of cl. (6) of Art. 19. 
1955 S C 33 (36) [(S) AIR V 42 C 8] : 1955 
SCR 752. (Hence the provisions of the Act 
are not illegal and ultra vires.) *!• 1958 Punj 
425 (429) [AIR V 45 C 124]. 

[2] Though S. 3 permits the Government to 


fix the inininnim wages cither for a State as a 
whole or for the locality, they would be under 
no legal liability or legal duty to fix minimum 
wage for each locality and the Ciovernment 
would not act in excess of its jurisdiction in 
deciding to fix the minimum wages for an 
industry for the State as a whole. (’59) 1959-2 
Mad L Jour 132 (134). (Hence the fact that 
the quantum of the unit appears ^to he less in 
one locality than in other localities cannot 
amount to a denial of tsqual protection of 
laws within the meaning of Art. 14 of the 
Constitution.) 

[3] Section 3, suh-s. (.3), cl. (a) sul>-cl. (iv) 
is not a discriminatory law. Upon a propcT 
examination of the seneme of the Act it is 
clear that under the Act no scope is left for 
the Slate Government to make arbitrary dis- 
crimination between different localities. 1960 
Bom 299 (304) [AIK V 47 C 86] : 1 L H 11959) 
Bom 1175 (DB). 

[4] Section 3 of the Act does not make it 
obligatory to prescril>e a time limit for fixing 
the minimum rates of wages in respect of 
new items of industries added to the sche- 
dule. Hence the fixation of the time limit by 
the State in the notification is a self imposed 
restriction and non-compliance with such a 
limitation cannot affect the validity of the 
notification published after the expiry of the 
said j^iod so long as the notification is in 
accoruance with the statutory requirements. 

1957 Trav^o 136(138) [AIR V 44 C 42] (OT). 
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such rates for a part of the State or for any specified class or classes 
of such employment in the whole State or part thereof; and 
(Hi) in an employment added to Part I or Part II of the Schedule by 
notification under section 27, l^efore t!ie expiry of one year from 
the date of the notification; 

(b) review at such intervals as it may think fit, such intervals not exct^eding 
five years, the minimum rates ot wages so fixeil and revise the minimum 
rates, if necessary. 

^(Providt'd that where for any reason the appropriate Government has not 
reviewed the minimum rates of wages fixed by it in res|XK't of any scheduled 
emnloyment within any interval of five years, nothing contained in this clause 
shall l>e deemed to prevent it from reviewing the minimum rates after the e\|)iry 
of the said pericxl of five years and revising them, if necessary, and until they 
are so revised the minimum rates in force imnuxliately before the expiry of 
the said period of five years shall continue in force.] 

(lA) Notwithstanding anything contained in sub section (l), the appropriate 
Government may refrain from fixing minimum rates of wages in resjK*ct of any 
scheduk^d employment in wdiich there are in the whole State less than one 
thousand employee's engaged in such employment, but if at any time, whether 
l^efore or after the expiry of any time limit specifitxl in sub-section f /j. the 
appropriate Government comes to a finding after such iiujuiry as it may make 
or cause to be made in this Ix'half that the numlx'r of employees in any 
scheduled employment in respect of which it Inis refrained from fixing minimum 

Sections — Note (lOj Where the rat<*s fixed in certain 

[5] The Miiiiinuin Wa^cs Act dws not con- employments wen* not unreasonably high and 
ter any [Knver on the Government to insist were not higher than those fonnd in other 
that an employer employing workers on time employments involving similar kinds of work, 
rates should pay them on picMLO-rates, 1957 it c annot he held that the fixation of inini- 
Ker 95 (95) [AIH V 44 C 551. mum rat(*s without considering tfu? paying 

(6j A retrospi*! tive notification could not he capacity of small employments is invalid, and 
issuetl, hut the offending portion could he that emnloyiiHMits simuld have divldtxl 

sevc'red ami effect gi\'cn to the riotification as into dilh.Tcnt categories and their minimum 
from a suhseejuent date. 1955 Ajmer 65 (74) ratc‘s should have heen fixt*d separately for 
[AIH V 40 C 70], each category and that the fixation of nni- 

17 j The tixation of minimum wages under form ratrs for all types is unjust and contrary 
tfu* provisions of this Act does not in any to the intention of the legislature. 195H Punf 
way deprive tfie Government to refer a dis- 425 (429) 1 AIH V 45 C 124^ 
pute to the Tribunal for adjudication under illj The fixation of minimum wages wit! > 
the provisions of Industrial Disputes Aet. out atfec ting the existing tasks and liours of 
1955 Mad 45 (48) [A 1 H V' 42 C lOj : I 1. U work of the labourers cannot warrant the 
(1954) Mad 1035 (Dl^). (The Act does not, management to deprive thi? lalmurers of extra 
‘eo evtanti' rcp<‘al the Industrial Disputes Ac t wages for extra work which were hitherto 
1947 )+1958 Kcr 271 (272) [AIK V 45 C 96jt l>eing paid to them. The intention heliiml the 
ILU |1958) Ker 747 (DH). fixation of the wages in such a case is to in- 

[8j 7'he wages of an industrial worker must crease the basic wag(?s. 1957 S C 227 (250) 
he such as would enaf>]e f.im to have not I(S) A 1 H V 44 C 51 ] : 1957 S C H 5.59*f' 1958 
merely tfie means for hare suiisistence rif life Ass.im 1 (5) [A I ll V 45 C 1] r I L H (1957) W 
hut also for preservation of his effici''*ney as a Assam 554. 

worker and the minimum means which he [12] Where the C»ovcrnment has fixed by 
must have, irrespt*c live of thr capacity of the notification under S. 5 read with S. 5 (2) of 
industry or of his employer to pay, is to pro- the Act. a minimum wage for an artisan 
vide for measure ot eciucation, medical re- wmrkfng in a tea garden, the authority must 
quircmients and amenities. 1958 S C 578 (602) confine itself to the Government Notiiicatiou 
[AIR V 45 C 83] : 1959 S C U 12 ♦ (*55) 1955 prescribing the minimum wa^s and it can- 
Lab A C 252 (257) (LATI). extend its operation to the categorii:?* of 

[9] The Act doc^ not cast a statutory obli- labourers not named or mentioned dierein. 
gation upon the State Goveriimtmt to fix or 1960 Assam 97 (99) [A I H V 47 C 27] (DR) ♦ 
revise the rales of minimum w'ag^e* strictly 1960 Assam 123 (125, 126) [A I U V 47 C 34} 
according to the cost of Living Index. There- (DB). (A carp^niter although he is utilised for 
jete. if the cost of living index in a particular making chest.s and not for making chairs 
locality is not strictly followred while fixing and tables is an artisan and hence is ^titlod 
or revising the rates of minimum wages, there to the benefit of minimum wages fixed. But a 
is no breach of a statutory duty committcnl. pharmacist designated as a dreaser la th« tea 
1960 Boro {302, 3C^) [A I R V 47 C 86] : gardens cannot claim the benefit a$ an artiiaa^ 
1 L R (1959) Bom 1175 (DB), 
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rates of wages has risen to one thousand or more, it shall fix minimum rates of 
wages payable to employees in such employment within one year from the date 
on which it comes to such finding.] 

(Q) The appropriate Government may fix, — 

faj a minimum rate of wages for time work (hereinafter referred to as 
minimum time rate"); 

(h) a minimum rate of wages for piece work (hereinafter referred to as "a 
minimum piece rate"); 

(c) minimum rate of remuneration to apply in the case of employees 
employed on piece work for the purpose of securing to such employees 
a minimum rate of wages on a time work basis (hereinafter referred to as 
''a guaranteed time rate"); 

{d) a minimum rate (whether a time rate or a piece rate) to apply in 
substitution for the minimum rate which would otherwise \ye applicable, 
in respect of overtime work done by employees (hereinafter, jeferred to 
as "overtime rate"), 

( 3 ) In fixing or revising minimum rates of wages under this section, — 

(a) different minimum rates of wages may Ix^ fixed for — 

(i) different scheduled employments; 

(it) different classes of work in the same scheduled employment; 

(til) adults, adolescents, children and apprentices; 

(tv) different localities; 

‘*[('6^ minimum rates of wages maybe fixed by any one or more of the following 
wage periods, namely : — 

(i) by the hour, 

(ti) by the day, 

(in) by the month, or 

(iv) by such other larger wage period as may be prescrilx'd; 

and where such rates are fixed by the day or by the month, the manner of 
calculating wages for a month or for a day, as the case may be, may be 
indicated :] 

Provided that where any wage-periods have been fixed under section 4 of 
the Payment of Wages Act, 1936, minimum wages shall he fixed in accordance 
therewith. 

fa] Suhstiti/ted for sub-section (1), by the Minimum Wages (Amendment) Act, 1954 
(XXV! of 1954), S. 3 [20-5-19541. [hi Substituted for “1954”, ibid 1957 (XXX of 1957), 
S. 3 [17-9-1957]. [c] Proviso was added, ibid, [dj Sub.dituied for the former clause (b) 

excluding the proviso, ibid. 


OBJECTS AND REASONS 


Amsndm^nt made by Act XXVI of J9b4 . — 
**Under suh-cl. (t) of cl. (a) of siib-section (1) 
of section 3 of the Minimum W ages Act, 1948, 
the appropriate Governments were rt^quired to 
fix minimum rates of wages in the employ- 
ments listed in Part I of the Schedide bvdore 
the 31st March, 1952. Since the Act was exten- 
ded to Part B States only with efk^ct from 1st 
April, 1951, they had to complete all formali- 
ties' required for fixing minimum wages within a 
TOriodof less than one year with the result 
that it has not been possible for them to fix 
minimum wages in all cases. Moreover, the 
rates fixed after the Slst March, 1952, have no 
validity in law. In order to remove these legal 
difiiculties and to give some more time to tiie 
States for enforcing the provisions of the Act 
it is proposed to extena the time-limit for 
fixing minimum rates of wages in «nployments 


mentioned in Part I of the Schedule to the Slst 
December, 1953. 

‘‘It IS also proposeil to provide for the fixa- 
tion of rates in respect of those scheduled 
employments for which no minimum rates of 
wages were initially fixed — In view of (he 
Proviso to cl. (b)o{ sub-section (1) of section 3 
— within one year from the date on which the 
appropriate Government is satisfied that no 
less than one thousand employees are engaged 
in the employment in the whole State. 

‘‘Similarly, when new items are added under 
the powders conferred under section 27 of the 
Act. the amending Bill provides minimum 
wages in respect of those items should be fixed 
within one year from the date of issue of the 
notification under section 27 of the Act.*' 

O. It, Caz. of Ind., 1953, Extra., Ft II- 
sec, 2, page li7. 
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AmsndfMnt m/ide bp Aoi XXX of 19^7 — See Objects and Reasonsi rei>rotiucod at the 

the first two paragraphs of the Statement of begiaiiing of the text of this Act.. 


KERALA 


STATE AMENDMENTS 


Sf^ction 3, in its application to the fixation of nunimntn rates of wages in res^X'ct of 
employments six*cified in ihirt 1 and Part II of the Schtxlule to the Ai t. in relation to which 
the appropriate (Jovernment is the State Cov^ernmeut, shall have eilecl in tlie State of Kerala 
subject to tlic amendments six^cided below — 

In sub-section (J) of S. 3 — 

(\J ill the optming words, for tlu* words “The appropriate Government” nibstitut4 the 
words “ riie Stale Covernment“; 


(i\) in clause (a ), — 

(aj in suh-clauses (i) and ^vii, for the figures, letters anil w'Ords “31st day of DtH-enilx'r 
1959“ siihstitute the figures, letters and words “31st day of Marcli. 1961, or such 
other date, not being later than the 3lst day of March, U)62, as tlie State 
(Government may, from time to tune, fix hy uotdication in the Gtt/oUe“; 

(b) after the existing Proviso in.s«rt the follow ing further Proviso, namely ; — 

Provided further tli at w here, in fixing the minirnnni rates of W'ages of any employment 
under suh-clause iij or suh-eLiuse any class of employees is left out, Ine State 

Governmeiil may, at any tune, fix the minimum rates of wMges payable to ^sucll class of 
employees. 

Ka-pianatirm. — For tlie purposes of this Proviso, the expression “employees left out** w'ith 
reference to an enpiloyrnent shall include — ' 

(i) employet s employ<‘d in a p.irtieular locality in the employment, the minimum rate* 

of wages payable to whom have not heen fixed; 

(ii) ernployi‘<*s employed in any process or branch of work w'hieh was not in existence in 
the euiplovment at the time when the niiniinum rates of wages were fixed”. 

— Kerala Act Will of 19t}9, S. 2 l22-9-10«0j. 

UTTAR PRAOFSH 


In sub-clausvs ftj and /"iij of clause of snb-st^c'tion (7^ of S. 3, of the Minimum Wages 
Act, 1948, in its application to Uttar Pradesh, tor the figures “195!)” wherever oci urring 
substitute the figures “I960”. — U. P. Act XX of 1960, S. 2 [wu r. e. f. l-UlOfKJj. 


4* Minimum rate of wages. 

(1) Any rniniiniini rate of wages fixed or revised hy the appropriate Govern- 
ment in respect of scheduled employments under section 3 may consi.sl of — 

(i) n basic rate of wages and a special allowance at a rale to he adjusted, 
at such intervals and in such manner as tlie ai>j)r(jpriale (Government 
may direct, to accord as nearly as practicable with the variation in the 
cost of living irulex miml)er applicable to sneli workers (hcreinalter 
referred to as the “cost of living allowance’'), or 
(tj) a basic rate of wages with or w itlioul tlie cost of living allowance, and 
tl»e casfi value of the concessions in respect of supplies of es.sential 
commodities at concession rates, wdiere so authorized, or 
(tit) an all-inclusive rate allov^dng for the basic rate, the cost of living allow- 
ance and the cash value of the concessions, if any. 


Section 4 — Note 1 

[1^ The Government are entitled to revise 
the dearness allow nice* under S. 4(1) of the 
Act, and w here they have done so and the 
employer fads to comply w'ith the directions 
given in the notification he can be corn(x?ned 
to pay tlie 001010 x 1 * 0 $ concerned at the rates 
indicated in the notification. 1958 Assam 39 
(4,3) [A 1 R V 45 C 14] : I L R (1956) 8 Assam 
145 (DB). 

i2j it is true that the Act makes no specific 
naention of the term ‘dearness allowance’, but 
U refers to an allowance paid on rise of cost 
w living. VVliere an inclusive rate has been 
fixed including a basic rate of wages and cost 
pi living allowance, this is in accordance with 
lew. Whether the rate is fixed under S. 4 (I Kit) 
or S. 4 (1) (iii) the fixation of an alLinciusive 


rate of minimum wages is valid. Under S, 4(1) 
(ii) a direi tion of adjtistincnt at certain inter- 
vals is not necessary. 1958 Pim| 425 (428) iAlH 
V 45 C 124 j. 

i3l The (Government can take info its con- 
.sideration the cash value of the concessions 
enjoyed l)y tlie workers in respect of supply 
of foodstuffs, essential commoditjt‘s anci other 
amenities only where it proc<s*ds to fix the 
minimum wage under cl. (i ) or cl. (ni) of 
S. 4 (I) and not when it fixes the wage under 
ci. ii). Hem e where tlie wage is purported to 
have been fix(*d under cl. ii) tlie authority has 
no jurisdiction to order the employer to pay 
any sum of money in resoecl of tlwis© coace*. 
tiotts. 1958 Assam 39 (42) [A 1 R V 45 C 14] t 
1 L R (1956) 8 Assam 145 (DB). 

[4] The Mininrnin Wages Committee in 
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(2) The cost of living allowance and the cash value of the concessions in 
respect of supplies of essential commodities at concession rates shall be com- 
puted by the competent authority at such intervals and in accordance with 
such directions as may be specified or given by the appropriate Government. 

Procedure for fixing and revising minimum wages. 

(1) In fixing minimum rates of wages in respect of any scheduled employment 
for the first time under this Act or in revising minimum rates of wages so 
fixed, the appropriate Government shall either — 

(a) appoint as many committees and sub committees as it considers necessary 

to hold enquiries and advise it in res|>ect of such fixation or revision, as 
the case may be, or 

(b) by notification in the Official Gazette, publish its proposals for the informa- 

tion of persons likely to be affected thereby and specify a date, not less 
than two months from the date of the notification, on which the pro- 
posals will be taken into consideration. 

(2) After considering the advice of the committee or committees appointed 
under clause fa j of sun-section (l),or as the case may be, all representations 
received by it before the date specified in the notification under clause (b) oi 
that sub-section, the appropriate Government shall, by notification in the Oificial 
Gazette, fix, or, as the case may be, revise the minimum rates of wages in res- 
pect of each scheduled employment, and unless such notification otherwise 
provides, it shall come jnto force on the expiry of three months from the date 
of its issue : 

Provided that where the appropriate Government proposes to revise the 
minimum rates of wages by the mode specified in clause (b) of sub-section (1), 
the appropriate Government shall consult the Advisory Board also.] 

fa] StihstituUd for S. 5, by the Minimum Wages (Amendment) Act, 1957 (XXX of 1957), 
S. 4 [17-9-1957]. 


Section 4 — Note 1 (contd.) 
fixing wage might have included in its calcu- 
lation the cash comi>cnsatioii paid to the 
workmen against the cut in the food rations 
but still the Government may order the pay- 
ment of such comptnisation in addition to tne 
ininimum wage fixtrd by^he committee. Hence 
where the order of the Government is clear to 
^ that effect it would he unnecesSiiry to con- 
sider what was at the hack of the mind of the 
committee when they fixed the minimum 
wage. 1957 5 C 206 (208, 211) US) A I H V 44 
C 28]. 

[5] Though payment of “batta" may be a 
common feature it cannot lx* added to tne pay 
as allowances and concessions in fixing a 
minimum wage under the Act. Batta in its 
ordinary sense* is only an extra payment over 
and above the pay and not a part of it. 1955 
Trav-Co 97 (101, 102) [(S) A I H V 42 C 37] 
(OB). 

[6] Merely fixing a rate of living allowance 
varying with the living index number with- 
out at the same time specifying the manner 
of adinstxnfnt or the intervals at which the 
adjustment has to be made is not a sufficient 
compliance with the terms of S. 4 (1) of the 
Act. 1957 Andh-Pra 565 (5&7) [A I R V ^ 
C 191] IDE). 

[7] The Government has no statutory autho- 
rity under S. 4 to alter the contractual w^age 
structure and fix different enforceable minima 
for the component parts of the wages pay- 
able to an employee. Henoe when a minimum 


rate of wages is prescribed as payable to an 
employet* what he is entitled to get is wages, 
tiie totality thereof, at a rate not less {(kiii 
the minimum rate prescrilied, the rate itself 
being unitary, whatever may be its com- 
ponent parts under the permissive provisions 
of S. 4 (1) of the Act. 1957 Mad 69 (73) [A 1 H 
V 44 C 24] (DB). 


Section 5 — Note 1 

[1] The Government’s power to fix mitiimuni 
wages is not in contravention of Art. 19 (1) {g) 
of the Constitution and is protected by Art. 19 
(6). 1958 Punj 425 (429) [AIK V 45 C 124j. 

[2] The power conferred under S. 5 of the 
Act can be exercised only if the employment 
in question is specifieil in tlie Schedule. 1960 
SC 1068 a071) [AIR V 47 C 192]. 

[3] Where the provision of S. 5 (1) has not 
been followed at all, it is not op<m to the 
State Government to fix minimum wages, and 
any order fixing minimum rates of wages 
without following the provisions of S. 5 (1) is 
of no force and effect. 1957 Raj 35 (38) [AIR 
V 44 C 15] : ILR (1957) 7 Raf 74 (DB). (Com- 
mittee not appointed accoraing to require- 
ments of S. 9-^ovemment notification fixing 
minimum wage on its report is of no force ana 
effect.) 

[4] Procedural irre^larities, such as order- 
ing the extension of the time of the committee 
after the period originally fixed had already 
expired, ao not vitiate the report submitted 
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Sm Advisory committees and sub -committees. [ Omitird by tha Mimmum Wagsi 
( Amendmeni) Ad, 1957 (XXX of 1957), S. 5 [l7JJ^1957]J 

V* Advisory Board. 

For the purpose of co-ordinating the work of ^(comniittees and siib-com- 
niittees. appointed under section 5] and advising the appropriate Government 
generally in the matter of fixing and revising minimum rates of wages, the 
appropriate Government shall appoint an Advisory Boartl. 

[a] SulKstitutfd ior “committtx^s, suh-committix^s, advisory comnuttvH's and advisory sub- 
committal uppointinl under s(‘ctions 5 and 6’* by the Minimum Wavt'^ (Amendment) Act. 
1957 (XXX ot 1957), S. 6 [17-9-1957). 


S« Central Advisory Board. 

(I) For the purpose of advising the Central and ^[State] Governments in the 
matters of the fixation and revision of minimum rate.s of wages and other 


Section 5 — Note 1 (cmxtd.) 

hv the commitUv. 1955 S C 25 ('^5) US) AUl V 

42 C 7] : 1955 SCH 7S5. 

[5] A notification under this section which 
iaiis to specify the date on which tlie propo- 
sals would be taken into consideration is not 
in consonance with siih-s. (1) (h). 1960 Kcr 67 
(68) [Aia V 47 C 25] : ILii (1959) Kcr 941 
(DB). 

[6] Although the State Government has 
power to fix different minimum rates of wages 
lor diflerent scheduled employments as well as 
for the different classes ot workers under tfie 
same schcHluled employment it cannot direct 
by its notification the proccHlurt* to he adopted 
for dwiding the particuhir category to which 
an employee belongs. 1938 Assam 12 (14) [AlU 

V 4j> C 4' (DB). 

17] The inclusion of hatta as a component 
part of the minimum rate of wages fixeil 
renders the notification under this section void 
as being ultra vires the powers of the (aivern- 
inent. 1955 Trav-Co 97 (102) ((S) AIR V 42 
C :>7 j (DB). 

jSj The right to make a represent ilion under 
sut)-s. (2) extends to the date which is fixed 
under sub-s. (1) (b) for the consider itiori of 
th<' proposals and th.it right c innot be confm- 
to any anterior date. Hence a notification 
wliich states tliat the representations will be 
received only up to a particular date but the 
proposals would be considerwl at a later date 
IS not a propen notici*. 1960 Ker 67 (68) [AIB 

V 47 C 25] : ILH (1959) Ker 941 (DH). 

[9j A retrosp<*ctive notification under S. 5 
(2) of the Act cannot be issuetl, but the 
offending portion can be severetl and effect 
^iven to the notification as from the sub.se- 
qtient date. 19S3 Ajmer 65 (74) [AIB V 40 
€ 70]. 

[lO] The fixation of minimum rates* of wages 
in respect of any .scheduU?<] employment by 
the appropriate Government is an administra- 
tive act whicfi is final, and is not subject to 
iudicial review on the question of the quantum 
of the wages fixed. If, however, the fixation by 
the Government is ultra vires tfieir powers 
under the Act, it admits of being so declared 
And corrected by the Court under Art. 226 and/ 
or Art, 227 of trie Constitution. 1955 Trav-Co 

<i02) [(S) AIR V 42 C 37i (DB) ♦ 1990 Ker 
^(99) [AIR V 47 C 25] ! ILR (1959) Ker 941 
(OTH1953 Ajmer 65 (67) [AIR V 40 C 70l. 

Ulj A committee appointed under S. 5 ot the 


Act is an a<lvisory hmfy and hence the Ciovern- 
ment is not bound to acix^pt anv of its ri*conw 
mendations. 1955 S C 25 (2 >) [{S) AIK V 42 
C 7): 1955 SCR 7d5*H958 Punj 425 (428. 429) 
[ AIR V' 45 C 124]. (The only object of this 
provision is to cnalile ihi' Government to 
collect tiata rixpurtnl for fixing the mlnimimi 
wage.) 

[12] The authority cannot extend a notifica- 
tion fixing minimum wages to categorii^ of 
bihoiirers not named or mentiomxi therein. 
1960 Assam 97 (99) [AIR V 47 C 27) (DB). 
Ajriyointmsnt of W Hoarda and regulation 
of their pracruiure, 

[Id] A VV'age Board relating to a particular 
trade or industry «'onstitute<l of ecjual nunilK»r 
of repr<*sent.iti ves of employers and employ{H*ji 
with an indt‘peiident memher or nieinliers one 
ot whom is appoiute<i as a chairman is best cal- 
culated to arrive at a projk^r fixation of wages 
in that industry. 1958 S C 578 (607, mH) [AIK 
V 45 Cv HI]: 1959 SCOi 12, (Case decidtMl under 
the Working Journalists (Conditions of Service) 
and Misc'cllaneous Brovisioiis Act ot 1958.) 

114) The authority appointing a wage bo,ird 
.should also lay down tlie principles for its 
guid incc in wage fixation leaving at th<^ same 
time a wide disen'tion to it in the fixation of 
wages. 1958 S C .578 (608) [AIR V 45 C 83] : 
1959 SCR 12. (C'as^‘ dtM’id(*(l undt*r the Work- 
ing Journalists (Conditions ot Service) and 
Miscellaneous Provisions Act, 1958.) 

[151 Wage Boards w4ien constitutwl should 
l)c left to regulate their owui procixlure in such 
manner as tnev think fit. It is not necessary 
that any regulation should be m a<l(? in regard 
to the prex^edure to be a<lopted liy them in tlio 
conduct of th«8r (vpiiry. 195H S C 578 (608) 
[AIR V 45 C 85] : 1959 SCR 12, (Case deeidiKJ 
under tlie Working Journalist-^ {(Jonditions of 
Service) and Miscellanefuis Provisions Act of 
1958). 


Section 7 — Note 1 

[1] Section 7 of the Act drKts not require 
that the State Advisory B«>ard slukild l>e con- 
stituted of the employers and ismployoet 
fieloriging to a particular industry. The Bourd 
can consist of independent m<ni bdlon0ng to 
different industries and different places. 1960 
Bom 299 (305) (AIR V 47 C 80] : i L R ( 1959 ) 
Bom 1175 (DB). 
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matters under this Act and for co-ordinating the work of the Advisory Boards, 
the Central Government shall appoint a Central Advisory Board. 

( 2 ) The Central Advisory Board shall consist of persons to be nominated by 
the Central Government representing employers and employees in the scheduled 
employments, who shall be equal in number, and independent persons not 
exceeding one-third of its total number of meipl:)ers; one of such independent 
persons snail be appointed the Chairman of the Board by the Central Govern- 
ment. 

O. Composition of committees, etc. 

Each of the committees, sub-committees, * ♦] and the Advisory Board 

shall consist of persons to be nominated by the appropriate Government repre- 
senting employers and employees in the scheduled employments, who shall he 
(Kpial in number, and iridependent persons not exceeding one-third of its total 
number of members; one of such independent persons shall be appointed tlie 
.Chairman by the appropriate Government. 

[a] Thr words “advisory committees, advisory siih-cornmitte<^s” were omitted by the 

Minimum Wages {Amendment) Act, 1957 (XXX of 1957), S. 7 [17-9-1957]. 

*(10. Correction of errors. 

(1) The appropriate Government may. at any time, by notification in the 
Official Gazette, correct clerical or arithmetical mistakes in any order fixing or 
revising minimum rates of wages under this Act, or errors arising therein from 
any accidental slip or omission. 

(2) Every such notification shall, as soon as may be after it is issued, be 
placed before the Advisory Board for information.] 

[a] Substituted for S. 10, by the Minimum Wages;(Amendment) Act, 1957 (XXX of 957). 

S. 8 [17-9.1957J. 

1 1« Wages in kind. 

(1) Minimum wages payable under this Act shall be paid in cash. 

(2) Where it has been the custom to pay w'ages wholly or partly in kind, the 
appropriate Government Ijeing of the opinion tnat it is necessary in the circum- 
stances of the case may, by notification in the Official Gazette, authorize the 
payment of minimum wages either wholly or partly in kind. 

Section 9 — Note 1 ployer himself, can be validly apptiinted as 

[1] It would l>e sufficient compliance with die employers' representative on the advisory 

S. 9 if there is only one independent member committee, providc^d there is no objectinii to 

and he is appointtnl chairman. 1953 Ajmer 65 his appointment on tint ground 1958 runj 

(73) [Alb V 40 C 70]. 425 (427) [AlH V 45 C I24j. (Editor thongli 

[2] An advisory committee appointed by he does not own the press can be appointed.) 
the Government without any representative 

of employer or employee is not a committtx} 

within the meaning of S. 9 of the Act and Section 10 Note 1 

hence the notification, fixing the minimnni [1] Per Vyas J., (Tambe J. contra) : The 
rates of wages, issued on the advice of such a notification issued by Government under S. 10 

a cominiUtH^ has no force or efbM.'t. 1957 Raj (2) is not a piece of legislation of anv kind, 

35 (38) [AIR V 44 C 15] : ILU (1957) 7 Ruj 74 neither delegated legislation nor subordinate 

(DB). legislation nor conditional legislation. The 

[3] It is not laid down anywhere in the Act l^islature in enacting S. 10 (2) had no interi- 
or elsewhere that an official of the Govern- tion to assign to the appopriate Government 

ment cannot be nominated as a Diomlier of the anything more than a mere accessory power 

comrfiittee or that only a non-official can be of taking an executive action of issuing netifi- 

considered to be an independent person. An cations which w'ere necessary to carry out 

‘independent* person in this section means a the policy of the Act. I960 Bom 299 {dOH) 

person who is neither an employer nor an [AIR V 47 C 86] : ILR (1959) Bom 1175 (DB). 

employee in the employment for which mint- (Article 13 (3) of the Constitution does not 

mum wages are to be fixed. 1958 Punj 425 confer the character of an Act on the notifica- 

(427) [AIR V 45 C 124]. (Appointment of tion although under that provision it would 

Labour (Commissioner as chairman is not have the same force as if it were the law ol 

invalid.) (he land.) 

[4] Any person, although he is not an cm- 
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(3) If the appropriate Government is of the opinion that provision should be 
made for the supply of essential commodities at concession rates, the appro- 
priate Government mav. by notification in the Oflicial Gazette, authorize the 
provision of siu li supplies at concession rates. 

(4) The cash value of vvages in kind and of concessions in res'pect of supplies 
of essential comm(xlities at concession rates authorized under sub-sections (2) 
and (3) shall be estimated in the prescribed manner. 

12. Payment of minimum rates of wages. 

(]) Where in respect of any scheduled employmeut a notification under 
section 5 '*] is in force, the employer shall pay to every einployea engaged 

in a scheduled employment under him wages at a rate not less than the mini- 
mum rate of wages fixei! by such notification for that class of ernployet's in that 
employment witnoiit any deductions except as may be authorized within .such 
time and subject to such conditions as may f>e prescrilxxl. 

(2) Nothing contained in this section shall affect the provisions of the 
Payment of Wages Act, 1936. 

[a] The words “or section 10" were omxtUd by the Miuinuini (Amendnumt) Act, 

1957 uVXX of 1957), S. 9 [17-9-1957.] 


13* Fixing hours for a normal working day, etc. 

In regard to any scheduled employmeiit minimum rates of wages in 
resjx'ct of which have been fixed under this Act, the appropriate Government 
may — 

(a) fix the n\iml)er of hours of work which shall constitute a normal working 
day, inclusive of one or more specified intervals ; 

(b) provide for a day of rest in every period of seven days which shall l>e 

allowed to all employees or to any specilie?d class of employees and for 
the payment of remuneration in respect of such days of rest ; 

(c) provide for payment for work on a day of rest at a rate not less than the 

overtime rate. 


^\(2) The provisions of sub.section f/j shall, in redation to the following 
classes of employees, apply only to such extent and subject to such conditions 
as may be prescribed : — 

(a) employees engaged on urgent work, or in any emergency which could 
not have been foreseen or prevented ; 

employees engaged in work in the nature of jireparatory or comple. 
mentary work which must necessarily be carried on outside the limits 
laid down for the general working in the employment concerned ; 

(c) employees wdiose employment is essentially intermittent ; 

(d) employee's engaged in any w’ork which for technical reasons has to be 

completed before the duty is over ; 

(e) employees engage<i in a work which could not be carried on except at 

times dependent on the irregular action of natural forces. 


Section 12 — Note 1 

[1] The Act provides for paynK^nt of mini- 
mum wages and so lon^ as minimum w;u?e 
is paid, the contractual wage structure is lett 
unaffected and the component parts of the 
wages can still l>e regulated by contract 
loetween the employer and employee. 1957 
Madeg v72) [AIH V 44 C 24] (DB), (Where 
the wages paid at the contract rate is higlicr 
than the niinimuin wages fixed the statutory 
right and obligation do not corne into play.) 

Section 13 — Note 1 

(1] Under S. 13 read with Rule 23 of the 


U, P. Minnnum Wage's Buies (1952), every 
employee whetlier on daily wages or on 
monthly wag^JS in a scheduled employrnent is 
crititk'd to a w'cekly holiday with wages. It 
makes no differemx* whether the actual 
holiday haprw?ns to Ik? a Sunday or any other 
day. lOflO All 72-1 (72«) [.AlU V 47 C 204]. 

[2] It is not unlawful to r(*«rpiire a person to 
work more than .six days a week. Tlie only 
thing is that if lie is n?*:juifed to work on the 
seventh day also, he must be putid extra on 
the overtime scale. ('59) 1959-1 Lab L J SfiO 
(389) (Mad). 
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(3) For the purposes of cl. (c) of sub-section (2), employment of an employee 
is essentially intermittent when it is declared to 1^ so by the appropriate Gov. 
ernment on the ground that the daily hours of duty of the employee, or if there 
be no daily hours of duty as such for the employee, the hours of duty, normally 
include periods of inaction during which the employee may be on duty but is 
not called upon to display either pnysical activity or sustained attention.] 

[a] Section 13 was renumbered as sub-section (1) thereto, by the Minimum Wages 
(Amendment) Act, 1957 {XXX of 1957), S. 10 [17-9-1957], [b] Added, Und, 


14. Overtime. 

(1) Where an employee, whose minimum rate of wages is fixed under this 
Act by the hour, by the day or by such a longer wage.period as may be pre. 
scribed, works on any day in excess of the number of hours constituting a 
normal working day, the employer shall pay him for every hour or for part of 
an hour so worked in excess at tne overtime rate fixed under this Act or under 
any law of the appropriate Government for the time being in force, whichever 
is Higher. 

(2) Nothing in this Act shall prejudice the operation of the provisions of 
•[section 59 of the Factories Act, 1948] in any case where those provisions are 
applicable. 

fa] Substituted for “section 47 of the Factories Act, 19S4“, by tlie Minimum Wages 
f Amendment) Act, 1954 (XXVI of 1954), S. 4 [20-5-1 954J. 

15« Wages of worker who works for less than normal working day. 

If an employee whose minimum rate of wages has been fixed under this Act 
by the day works on any day on which he was employed for a period less than 
the retjuisite imml>er of hours constituting a normal working day, he shall, save 
as otherwise hereinafter provided, be entitled to receive wages in respect of 
work done by him on tnat day as if he had worked for a full normal 
working day : 

Provided, however, that he shall not be entitled to receive wages for a full 
normal working day — 

(i) in any case where his failure to work is caused by his unwillingness to 
work and not by the omission of the employer to provide him with 
work, and 

(a) in such other cases and circumstances as may be prescribed. 

16« Wages for two or more classes of work. 

Where an employee does two or more classes of work to each of which a 
different minimum rate of wages is applicable, the employer shall pay to such 
employee in respect of the time res^>ective]y occupied in each such class of 
work, wages at not less than the minimum rate in force in respect of each 
such class. 


17* Minimum time rate wages for piece work. 

Where an employee is employed on piece work for which minimum time 
rate and not a minimum piece rate has been fixed under this Act, the employer 
shall pay to such employee wages at not less than the minimum time rate. 

18. Maintenance of registers and records. 

(I) Every employer shall maintain such registers and records giving such 


Section 14 — Note 1 

[1] This section read with R. 26 of the 
Rules framed by the Madras Government 
under S. IS makes it plain that it is not illegal 
to require an employee to work overtime on 


payment of extra wages. (*59) 1959-1 Lab L 
Jour 380 (389) (Mad). 

Section 18 — Note 1 

[1] An employer who employs for reward 
or wages out- workers to prepare goods at their 
own residence to supply them to him must 
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particulars of employees employed by him, the work performed by them, the 
wages paid to them, the receipts given by them and such other particulars and 
in such form as may be prescribed, 

(2) Every employer shall keep exhibited, in such manner as may lx‘ pres- 
cril>^, in the factory, workshop or place where the employees in the scheciuled 
employment may he employed, or in the case of out-workers, in such factory, 
w’orksnop or place as may Ix^ used for giving out- work to them, notices in the 
prescril>^ form containing prescrilnxl particulars, 

(3) The appropriate Government may, by rules made under this Act, provide 
for the issue of wage books or wage slips to employees employtHi in any 
scheduled employment in respect of which minimum rates of wages have Ix^ni 
fixed and prescrilx the manner in wdiich entries shall he made and authenti- 
cated in such wage l>ooks or wage slips by the employer or his agent. 

lO. Inspectors. 

(l) The appropriate Government may. by notification in the Official Gazette, 
appoint such persons as it thinks fit to l>e lns{x*ctors for the purposes of this 
Act, and define the local limits within which they shall exercise their 
functions. 

Subject to any rules made in this Ivehalf, an Inspector may, within the 
local limit.s for which he is appointed - 

(a) enter, at all reasonable hours, witli such assistants (if any), l>eing person.s 

in the service of the ^ [Government | or any local or other pul)lic autho- 
rity, as he thiiiks fit, any premises or place where employees arc 
employed or w^ork is given out to out- workers in any scheduled employ- 
ment in respect of wdiich minimum rates of wages have fxen fixed under 
this Act, for the purpose of examining any register, record of w'ages or 
notices re(|uired to\>e kept or exhibited ny or under this Act or rules 
made thereunder, and require the production thereof for in.s|xction; 

(b) examine any {x^rson w'hom he finds in any such premises or place and 

who, he has reasonable cause to Ixdieve, is an (‘mployee employed 
therein or an employee to whom work is given ont therein; 

(c) require any person giving out work and any out-workers, to give any 

information, which is in his power to give, with respect to the names 
and addresses of the persons to, for ancl from whom the work i.s given 
out or received, ancl with resjxxt to the payments to lx* made for the 
work; 

^[(d) serz.e or take copies of such register, record of wages or notices or 
portions thereof as he may consider relevant in respcfct of an olfenco 
under this Act which he has reason to Ixlieve has Ixen committed by 
an employer; and] 

(e) exercise such other pow-ers as may lx* prescrilxd. 

(3) Every Inspector shall be deemed to lx a public servant within the mean- 
ing of the Indian Penal Code. 

^[(4) Any person required to prcxhice any document or thing or to give any 
information by an Inspector under sub-section (2) shall lx* deemed to lx legally 
bound to do so within the meaning of section 175 and .section 176 of the Indian 
Penal Code.] 

[a] Sftbsiiiui^d for clause (d) by the Miniinurn Wages (Amendment) Act, 1957 (XXX of 
^1957), S. 11 [17-9-1957]. [b] ImerUd, ibid. 

Smkrn IS — Note 1 iconid.) ” 181 (1S3) [AIR V 47 C 88 j : I960 Cri L Jour 

with the requiremeiits of S. 18 and 915. 
the niiet made theiWkder, 190D Madh Pra 
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StOm Claims. 

(1) The appropriate Government may, by notification in the Official Gazette, 
appoint '‘(any Commissioner for Workmen's Compensation or any officer of the 
Central Government exercising functions as a Labour Commissioner for any 
region, or any officer of the State Government not below the rank of Lalx>ur 
Commissioner or any] other officer with experience as a Judge of a Civil Court 
or as a stipendiary Magistrate to be the Authority to hear and decide for any 
specified area all claims arising out of payment of less than the minimum rates 
of wages ^[or in respect of the payment of remuneration for days of rest or for 
work done on such days under clause (b) or clause (c) of sub-section (l) of 
section 13 or of wages at the overtime rate under section 14,] to employees em- 
ployed or paid in that area. 

(^) cfwhere an employee has any claim of the nature referred to in sub- 
section (1)\, the employee himself, or any legal practitioner or any official of a 
registered trade union authorized in writing to act on his l)ehalf, or any 
Inspector, or any person acting with the permission of the Authority appointed 
under sub section (1), may apply to such Authority for a direction under sub. 
secUon (3) : 

Provided that every such application shall be presented within six months 
from the date on which the minimum wages "^[or other amount] became 
payable : 

Provided further that any application may be admitted after the said period 
of six months when the applicant satisfies tne Authority that he had suflicient 
cause for not making the application within such period. 


Section 20 — Note 1 

[1] The section does not provide (he ma- 
chinery for recovery of arrears of wages inde- 
pendently of any dispute arising from contro- 
versy as regards the minimiim wage payaj)le. 
Proceedings under this section can com- 
menced vsmere a dispute exists as regards the 
rate of wages payable. 1960 All 541 (543) 
[AlU V 47 C 148] : 1960 Cri L Jour 1173. 

[2] Appointment of the authority under 
S. 20 n<n?a not be by name. It may be by 
othce. The words 'other oltlcer witli experience 
as a judge of a civil Court’ in S. 20 only mean 
that the officer should be working or should 
have workt^i as a presiding judge of a civil 
•Court. 1959 Tripura 16 (18) [AIR V 46 C 7). 

[3] The inspector appointed under the law 
is under a duty to move the autliority under 
the section to direct the defaulting employers 

P«y die diflerence between the wages faxed 
by tne Government notification and that 
which had been actuallv paid by them. 19.58 
Assam 39 (40) [AIR V 45 C 14] : I L H (1956) 
8 Assam 145 (DB). 

14] Application on behalf of the labourers 
by tlie legal practitioner duly authorised in 
writing by them need not be signed by all of 
them. 1959 Tripura 16 (18) [AIR V 46 C 71. 

[5] An employee in his application under 
S. 20 bas only to ask for the payment of the 
difference. It is not necessary for him to men- 
tion any specific amount as constituting such 
difference because it is for the authonty to 
determine what that amount is, 1959 Tripura 
16 (19) [AIR V 40 C 71. 

[6] The cause of action under the Act is a 
continuous one; but the claim can be allowed 
for a period of six months only next before 
the date of application. 1960 Assam 22 (22) 
[AIR V 47 C 6J. 


[7] To give effect to an argument that the 
application for claim under the Minimum 
Wages Act, filed more than six months after 
tlie passing of the order by tlie Government 
fixing the minirnnm wages, is barred can never 
find acceptance, liecanse it will have the effect 
of giving the order a life of six months only, 
ana an argument that becaus(‘ tlie claim under 
the Act covered a peria<.l of more th in six 
months next before the institution of the ap- 
plication the whole claim is barred by time, 
is also without force, as there is nothing in 
tfie Act or Rules to support it. 1959 Tripura 
16(18, 19) [AIR V 46 C 7]. 

[8] The date on which the w'ages Iiecome 
payable is determined from time to time by 
the contract between the parties while the 
rates at which such scales are payable are 
regulated by the Act and the notification 
issued thereunder. 1955 Mad 569 (570) [ (8) 
AIR V 42 C 165]. 

[9] The proper procedure in a case, where 
an application is filed beyond the period of 
six months mentioned in S. 20 of the Act, 
should l>e not to admit the application, but to 
keep it pending, and to merely issue a notice 
upon tne other side to show cause why the 
delay, if there was any good reason for it, 
should not bit condoned. It is only after the 
application is admitted that the employer 
should be called upon to meet the case on 
merits. 1958 Assam 1 (4) [A I R V 45 C 1] : 
ILR (1957) 9 Assam 334 (DB). 

[10] Where at the time of admitting the ap- 
plication of the employee, the tribunal was 
not called upon to satisfy itself nor did it 
satisfy itself then that there were sufficient 
causes to condone the delay in makti^ the ap- 
pUcatioa as required by the secona |>rovisa 
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*[(3) When any application under sub-section ( 2 ) is entertained, the Autho- 
rity shall hear the applicant and the employer, or give them an op|K>rtunity of 
being heard, and after such further inauiry, if any, us it may consider neces- 
sary, may, without prejudice to any otner penalty to which the employer may 
be liable under this Act, direct — 

(i) in the case of a claim arising out of payment of less than the minimum 
rates of wages, the payment to me employee of the amount by which 
the minimum wages payable to him exceed the amount actually paid, 
together with the payment of such comi>ensation as the Authority may 
think fit, not exceeding ten timers the amount of such excess ; 

(ti) in any other case, the payment of the amount due to the employee, 
together with the payment of such compensation as the Authority may 
think fit, not exceeding ten rui>ees, 

and the Authority may direct payment of such compensation in cases where 
the excess or the amount due is paid by tlie employer to the employee before 
the disposal of the application.] 


(4) II the Authority hearing any application under this section is .satisfied 
that it was either malicious or vexatious, it may direct that a penalty not 
exceeding fifty ru^xies be paid to the employer by the person presenting the 
application. 


Section 20 — Note 1 (contd.) 
to S. 20 (2) of tin* Act hot wav satisfietl only 
on the date of enquiry when the explanation 
for the (.lelay was offered f)y tlie employee, 
and the employer himself did not raise the 
question that tl»e application was lK*latt*d and 
time harr(xi till after the enquiry was over, 
and even at that staj^e, he uid not seek to 
inake it the subject matter of an issue anil on 
the merits of the employee's claim it could 
not be said that anytluny^ other than sul)stan- 
tial justici? was done as between the parties by 
the tribunal granting the claim to the em- 
ployee. it was held that tlic apparent def(*i t 
in determining the question of fact on which 
depended the jurisdiction of the tribunal to 
invc^stig ite the claim for the period anterior 
to the six months referreil to by the first pro- 
viso in S. 20 (2) of the Act was not sucfi as 
to give tlie employer cx ilehito justitiae the 
writ of certior<iri to set aside tlie order grant- 
ing the claim. 1955 Mad 569 (571) [ (S) AIH 
V 42 C 165j. 

[11] A wTitten application to the authority 
to condone the delay under the second pro- 
viso to sul>-^^‘<:tion (2) is not necessary. 1955 
Mad 569 (571) f (S) AIR V 42 C 165 

[12] The authority appointixl by the Cov- 
eniment has to decide whether the employee 
is or is not entithxl to any payment under the 
notification issueil by the Cj^overnment under 
S. 5 which has fixeil the minimum wages. This 
power, therefore, implies power to determine 
whether a particular employee falls within tl»e 
category of the employment whose rates have 
been fixed under tlie notification and this po- 
wer cannot be taken away by the State Gov- 
ernment. 1958 Assam 12 U4) [AIR V 45 C 41 
(OB) * 1960 Assam 97 (99) [A I R V 47 C 27} 
(DB). 

[13] An authority appointed to hear and 
dacidie the claim under S. of the Minimum 
Wages Act has Jurisdiction to determine the 

tV<^. 10.] 2 A. M. 25. 


class to vvhicli thecinployw belongs. Where 
such authority fails to apply his mind at all 
to thij’ question in spile of the employee’s 
petition in that respect, tlie order passed 
uMcier S. 20 is manifestly errone'ous ami lialde 
to Ik* set asid(‘. 1960 A.ssam 123 (120) I A I H 

V 47 C 54] (DR). 

[14] Where the unit for whicli minimum 
rate of w ages lias bivn nreM'ril)(*d is a day 
and tlu? mininnun wages which had lH^*n pres- 
ciil>etl for each day is divided into two parts, 
one for the normal working day of nine 
hours, and the other for the overtime, the 
question whether an emnlnyce liad worked 
overtime on any partic ular date rnlcrf into 
the determination of the question whetlu^r he 
lias bt*t*n paid the minim urn rate of wagt*«. 
JleiKt* the autliority cmnstitutcHl under the 
section is entitled to deedde whether tlie ap- 
plicant had workcHi overtime and if he had, 
to aw^ard him the higher rate as fixtKl under 
the Act or under any other law for the time 
being in force. 1950 Iknn 95 (96, 97) [A I U 

V 43 C 25] (DH). 

[15] Wliere the employer has failed to give 
weekly holidays to the emplove<,*s working on 
monthly wage basis tlie authority can drr(*ct 
the employer to give the workers such lioli- 
diiys and not any mlditional remuneration for 
the work done during tliesf holid ays, 1960 
All 724 (727, 728) (A 1 H V 47 C 294], (But 
they can Ikj allowed compensation under 
cl. (ti) of sub-s. (2) of the stxti^n.) * (‘60) 
1960-1 Mad L Jour 221 (223). 

[16] Section 20 relates to past and not to 
future claims anil lienee tirere can be no 
direction under S, 20 (3) of the Act to pay 
minimum wages for a priod sub»^uent to 
the presentation of a claim under S] 20 (2)* 
1957 Mad 69 (71) [AIR V 44 C 24] (DB). 

[17] An employer not with an 

order made under this section cannot contest 
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{^) Any amount directed to be paid under this section may be recovered — 
{a) if the Authority is a Magistrate, by the Authority as if it were a fine 
imposed by the Authority as a Magistrate, or 
{h) if the Authority is not a Magistrate, by any Magistrate to whom the 
Authority makes application in this l^ehalt, as if it were a fine imposed 
l)y such Magistrate. 

{(j) Every direction of the Authority under this section shall l>e final. 

(7) Every Authority appointed under sub-section (1) shall have all the 
powers of a Civil Court under the Code of Civil Procedure, 1908, for the 
purpose of taking evidence and of enforcing the attendance of witnesses and 
compelling the production of documents, and every such Authority shall 
be aeemed to be a Civil Court for all the purposes of section 195 and 
Chapter XXXV of the Ccxle of Criminal Procedure, 1898. 

[a] Substituted for the words “any Commissioner for Workmen’s Compensation or”, by 
the Minimum Wages (Amendment) Act, 1957 (XXX of 1957), S. 12 [17-9-1957]. l b] in- 
serted, tb\d. [cj Substituted for the words “Where an employee is paid less than the 
minimum rates of wages fixed for his class of work under this Act”, ibid, [dj lyiserted, 
ibid, [ej Substituted for sub-section (d), ibid. 


STATE AMENDMENT 

MAHARASHTRA 

In its application to the State of Bombay, in sub-section (l)y for the word “Magistrate” 
substitute “Judicial Magistrate”. 

— Bom. Acts V9II of 1954, S. 2 and Sch. [10-2-1954] and XCVII of 1958. 

21* Single application in respect of a number of employees. 

(1) ‘[Subject to such rules as may l)e prescribed, a single application] may be 
presented under section on Ix^half or in respect of any number of employees 
employed in the scheduled employment in respect of which minimum rates of 
wages have been fi.xed and in such cases the maximum compensation which 
may be awarded under sub-.section (3) of section ^0 shall not exceed ten times 
the aggregate amount of such excess ‘^[or ten rupees per head, as tlie case may 
be.] 

(2) The Authority may deal with any number of separate pending applic a- 
tions presented under section 20 in respect of employees in the scheduk^l 
employments in respect of which minimum rates of wages have been fixed, 
as a single application presented under sub-section (1) of this section and the 
provisions of that sub-section shall apply accordingly. 

[rt] Substituted for “A .single application”, by the Mininuun Wages (Amendment) .Act, 
1957 (XXX of 1957), S. Id [17-9-1957]. [b] Added, ibid. 

n22L Penalties for certain offences. 

Any employer who — 

(a) pays to any employee less than the minimum rates of wages fixed for that 


Sectian 20 — Note 1 (coutd.) 
bis liability to pay under the order by a suit. 
The proper remedy for him would he to move 
the High Court under Art. 226 of the Consti- 
tution against the order. 1957 Raj 55 (36) 
[AIR V -A C 15] : ILR (1057) 7 Raj 74 (DB). 


[16j Apart from the powers vested in the 
High under Arts. 226 and 227 of the 

Constitution, the order of the authority ap- 
pointed under the Minimum Wages Act is 
subject to the revisional jurisdiction of the 
High Court under S. 115, Civil P. C. 1960 
Assam 123 (125) [A I R V47C34](DB)^ 
1058 Assam 1 (5) [AIR V 45 C 1] : ILR (1957) 
9 Assam 334 (DB). 

[19] The High Court cannot, at the ins- 
tance of a rival concern exercise its powers 
under Art. 2^ of the Constitution to issue a 


writ of mandamus calling upon the Govern- 
ment to enforce the provisions of the Act by 
starting a prosecution against a concern 
which is not paying the minimum wages. The 
rival concern cannot maintain the petition 
under that Article on the ground that the 
enforcement of the provision.s of tl^e Act 
against it amounts to a denial of equality 
before law in violation of Art. 14 and of the 
right of free occupation and trade under 
Art. 19 (1) (g) of the Constitution. 1955 Nag 
33 (35) l(S) AIR V 42 C 8] : I L R (1954) Nag 
839 : 1955 Cri L Jour 262 (DB). 


Section 22 — Note 1 

[1] On the application of a rival employer 
the High Court will not issue a writ of man- 
damus calling upon the Government to cn- 
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" employee's class of work, or less than the amount due to him under the 
provisions of this Act, or 

(b) contravenes any rule or order made under S. 13, 
shall l>e punishable with imprisonment for a term which may extend to six 
months* or with fine which may extend to five hundred rupees, or witli lK)th: 

Provided that in imposing any fine for an oHence under this section, the 
Court ^all take into consideration the amount of any compensation already 
awarded against the accused in any proceedings taken under S. 20. 

[a] Sections 22. 22A anil 22B were substitntt^d for former S. 22 .-hhI sections 22C to 22F 
were added by the Miuiiiunn Wages (Ainemlmenl) Act. 1957 iXXX of 1957^, S. 1*1 i 17-9- 
1957]. 

22A. General provision for punishment of other offences. 

Any employer who contravenes any provision of this Act or of any rule or 
order made thereunder shall, if no other j>enalty is providtfd for such contra- 
vention by this Act* be punishable with fine which may extend to five huudreii 
rupees. 

22B« Cognizance of offences. 

(1) No Court shall take cogni/.auco of a complaint against any iK'rson for an 
offence — 

(a) under clau.se (a) of section 22 unle.ss an application in respect of the facts 
constituting such offence has been presented under section 20 ami has 
been granted vvliolly or in part, and the appropriate Government or an 
officer authorised by it in this behalf has sanctioned tiic making of the 
complaint; 

(b) under clau.se (b) of section 22 or under section 22A, except on a complaint 

made by* or with the sanction of* an Inspector. 

(ti) No Court shall take cogni/atice of an offence — 

(a) under clause (a) or chmse (b) of section 22, unless complaint tliereof is 
made within one mo*ith of the grant of sanction under tfiis section; 

(b) under section 22A* unless complaint thereof is n)ade within six months of 
the date on which the offence is alleged to have been comrnitttHl. 

22C. Offences by companies. 

(1) the jierson committing any offence under this Act is a company, every 
person who at the time the offence was committed, was in charge of, and was 
responsible to* the comjiany for the conduct of the business of the company as 
well as the company shall l)e deemed to l)e guilty of the offence and shall l>c 
liable to be proceecled again.st and punished accordingly; 

Provided that nothing contained in this sub-section shall render any such 
person liable to any punishment provided in this Act if he proves that 
the oHence was committed without hi.s knowledge or that he exercised all due 
diligence to prevent the commission of such offence. 

(2) Notvvith.standing anything contained in sub- section where an offence 
under this Act has f>een committed by a company and it is proved that the 
offence has been committed with the consent or connivance of* or is attribu- 
table to any neglect on the part of* any director* manager, secretary or other 

Section 22 — Note 1 J ply with S. IS in rekilioa to building 

force the Act against another inriployer by oi>eratioiis carried on by him and in respect 
prosecuting him for his failure to pay wages to those ofK;rations tfw; Omtral Ckivernmcnt is 
according to the rates fixed in the notification the appropriate (mvernment tlien H is the 
issued by the Government. 1955 Nag 3^3 (35) Inspector who has l)et‘n appointed by that 
1(5} AIR V 42 C 8] : ILR (1954) Nag 839 ; Ckwemment under S. 19 that can file a com- 
1955 Cri L Jour 262 (DB). plaint against the employer. 1959 Madh Pra 

298 (301) I AIK V 46 C 101] t 1959 Crl L Jour 
990. 


Section 22B —• Note 1 
[1] Where the employer has failed to com- 
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officer of the company, such director, manager, secretary or other officer of 
the company shall also be deemed to be guiltv of that offence and shall be liable 
to be preceded against and punished accordingly. 

Explanation. — For the purposes of this section, — 

(a) ‘'company*' means any txxly corporate and includes a firm or other asso- 
ciation of individuals, and 

(b) “director" in relation to a firm means a partner in the firm. 

22D« Payment of undisbursed amounts due to employees. 

All amounts payable by an employer to an employee as the amount of mini- 
mum wages of the employee under this Act or otherwise due to the employee 
under this Act or any rule or order made thereunder shall, if such amounts 
could not or cannot be paid to the employee on account of his death before 
payment or on account of his whereabouts not l)eing known, l)e deposited with 
the prescribed authority who shall deal with the money so deposited in such 
manner as may f>e prescribed. 

22E. Protection against attachment of assets of employer with Govern- 
ment. 

Any amount deposited with the appropriate Government l)y an employer to 
secure the due performance of a contract with that Government and any other 
amount due to such employer from that Government in respect of such 
contract shall not \ie liable to attachment under any decree or order of any 
Court in respect of any debt or liability incurred by the employer other than 
any debt or liability incurred by the employer towards any employee employed 
in connection with the contract aforesaid. 

22F* Application of Payment of Wages Act, 1936, to scheduled employ- 
ments. 

(1) Notwithstanding anything contained in the Payment of Wages Act, 1936, 
the appropriate Government may, by notification in the Official Gazette, direct 
that, subject to the provisions ot sub-section (2), all or any of the provisions of 
the said Act shall with such modifications, if any, as may be specified in the 
notification, apply to wages payable to employees in such scheduled employ- 
ments as may be s{>ecified in the notification, 

(2) Where all or any of the provisions of the said Act are applied to wages 

{ layable to employees in anv scheduled employment under sub-section (1), the 
nspector appointed under tnis Act shall be deemed to be the Inspector for the 
purpose of enforcement of the provisions so applied within the local limits of 
nis jurisdiction.] 

23* Exemption of employer from liability in certain cases. 

Where an employer is charged with an offence against this Act, he shall be 
entitled, upon complaint duly made by him, to have any other person whom 
he charges as the actual offender, brought l)efore the Court at the time 
appointed for hearing the charge; and if, after the commis,sion of the offence 
has been proved, the employer proves to the satisfaction of the Court — 

(a) that he has used due diligence to enforce the execution of this Act, and 

(b) that the said other person committed the offence in question without his 
^knowledge, consent or connivance, 

that other person shall be convicted of the offence and shall be liable to the 
like punisnment as if he were the employer and the employer shall be 
discharged : 

Provided that in seeking to prove, as aforesaid, the employer may be 
examined on oath, and the evidence of the employer or his witness, if any, 
shall be subject to cross-examination by or on behalf of the person whom 
the employer charges as the actual offender and by the prosecution. 
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24 . Bar of suits. 

No Court shall entertain any suit for the recovery of wages in so far as the 
sum so claimed — 

(a) forms the subject of an application under section 20 which has been 

presented by or on behalf of the plaintiff, or 

(b) has formed the subject of u direction under that section in favour of the 

plaintiff, or 

(c) has been adjudged in any proceeding under tliat section not to be due to 

the plaintiff, or 

(d) could have teen recovered by an application under that section. 

2S* Contracting out. 

Any contract or agreement, whether made Ix^fore or after the commencement 
of this Act, whereby an employee either relin([uishes or reduces his right to a 
minimum rate of wages or any privilege or concession accrtiing to him under 
this Act shall te null and void in so far as it purix>rts to reduce the minimum 
rate of wages fixed under this Act. 


2S« Exemptions and exceptions. 

(1) The appropriate Government may. subject to such conditions if any as it 
may think fit to impose, direct that the provisions of this Act shall not apply in 
relation to the wages payable to disabled employees. 

( 2 ) The appropriate Government may. if for special reasons it thinks so fit, 
by notification in the Official Gazette, direct that ‘‘(subject to such conditions 
and] for such period as it may specify the nrovisions of this Act or any of themi 
shall not apply to all or any class of employees employcnl in any schtxluJed 
employment or to any locality where there is carried on a schedule<l employ- 
ment. 


The appropriate Government may, if it is of oniuion that, having 
regard to the terms and conditions of service applicable to any class of 
employees in a scheiluled employment generally or in a scheduled employment 
in a local area *‘[or to any establishment or a part of any establishment in a 
scheduled employment] it is not necessary to fix minimum wages in respect of 
such employees of that class *[or in respect of employees in such establishment 
or such part of any establishment] as are in receipt of wages exceedir^ such 
limit as may te prescribed in this Indialf, dircxrt, by notification in the Official 
Gazette and subject to sucli conditions, if any, as it may think fit to impose. 


Section 24 — Note 1 

Jl] Section 24, though it does not expressly 
refer to an employer, bars a suit by nim to 
agitate his liability to pay wages in accord- 
ance with the order made under S. 20. 1957 
Raj 35 (36) [A I H V 44 C 15] : ILH (1957) 7 
Raj 74 (DB). (Hence there is no obstacle to 
his obtaining re<iress in an application under 
Art. 220 of tlKJ CxMistitution against the order.) 


Section 20 — Note 1 

[1] TIjc granting of an exemption to certain 
areas from the operation of the Act by issuing 
a notification is not, and cannot te, eriuiva- 
lent to a repeal of the Act. It amounts only to 
a suspensiem of its operation. 1960 Bom 299 
(310) (AIR V 47 C 86] : ILR (1959) Bom 1175 
(DB). (Hence on the withdrawal of the exemp- 
tion the Act would validly apply to that 
area.) 

[2] A notificaiion, granting the exemption 


from the am)hcation of the Act, issued under 
sub s. (2) or S. 26 by the appropriate Ciovern- 
ment and the sul)}i<x]uent witndraw'al of the 
said exemption by a notification are adminis- 
trative acts and not ouasi-judicia! acts. 1959 
Bom 538 (541) [AIR V 46 C 166] i ILR (1959) 
Bom 462 (DB). (Hence it is not for 

the State Ciovernrnent to conform to the 
principl(*s of natural justice teforo issuing the 
notification withdrawing tire exemption al- 
ready granted.) 

[3J TIioijgh tte witlnlrawal of the cxcanp- 
tkm already grantcj*! is an administrative act 
the notification of tte Owernmenl withdraw- 
ing the exemption must fail on the grmind of 
it being arbitrary, invalid and illegal where 
tte Government which heard the employees 
before making the order failed to give an 
opportunity to the employers also to put for- 
waVd thdf cam 1959 Bom 538(542) fA I R 
V 40 C 100j : ILR (1950) Bom 402 DB)- 
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that the provisions of this Act or any of them shall not apply in relation to 
such employees.] 

(3) Nothing in this Act shall apply to the wages payable by an employer to a 
memljer of his family who is living with him and is dependent on him. 

Explanalion.— In this sub-section a member of the employer’s family shall be 
de.jmed to include his or her spouse or child or parent or brother or sister. 

fa] Inserted by the Minimum VVagt^ (Amendment) Act, 1937 (XXX of 1957), S. 13 
[17-9-1957]. fb] JnserUi, xtnd, 1954 (XXVi of 1954), S. 5 [20-5-1954]. 

27 . Power of State Government to add to Schedule. 

The appropriate Government, after giving by notification in the Official 
Gazette not less than three months' notice of its intention so to do, may, by like 
notification, add to either Part of the Schedule any employment in respect of 
which it is of opinion that minimum rates of wages should fixed under this 
Act, and thereupon the Schedule shall in its application to the ^[State] l>e 
deemed to be amended accordingly. 

28 . Power of Central Government to give directions. 

The Central Government may give directions to a ^[.State Government] as to 
the carrying into execution of this Act in the ^[State]. 

29 « Power of the Central Government to make rules. 

The Central Government may, subject to the condition of previous pub- 
lication. by notification in the Official Gazette, make rules^ prescribing the 
term of office of tlie members, the procedure to be followed in the conduct 
of business, the method of voting, the manner of filling up casual vacancies in 
mernljership and the ciuoruni necessary for the transaction of business of the 
Central Advisory Board. 

[a] For the Minimum Wages (Central) Rules, 1950, see Gaz. of Ind., 1950, Pt. II, S. 3, 
page 781. 

30 . Power of appropriate Government to make rules. 

(l) The appropriate Government may, subject to the condition of previous 
publication, ny notification in the Official Gazette, make rules^ for carrying out 
the purposes of this Act. 

Section 27 — Note 1 is already a scheduled employment. If not the 

[1] Under S. 27 there is no illegal or un- notification is one in excess ot its powers.) 
constitutional delegation of legislative powers [3] A notification issued under S. 27 need 
by the legislature. By that sec^tion the legis- not prescrilx? any time limit for the introduc- 
latnre has not stripped itself of its essential tion of tlw? minimum rates of wages in the 
powers and assigmxl to the administrative newly added industry. If any such time-limit 
authority anything more than an accessory or has ()een prescribed by the notification tint 
subordinate power which was deemed nec'es- cannot acquire the status of a statutory duty 
sary to carry out the purpose and the policy or obligation and render an act invalid for the 
of the Act. lienee the s^x-tion is neither illegal non-observance ot its requirements. Hence 
nor unconstitutional. 1955 S C 25 (33) [A 1 R the notification ot the Government fixing the 
V 42 C 7] : 1955 S C R 735. t AlR 1953 Ajmer minimum wages for that industry is valid even 
65f Affirmed.) though it has been issued only after the expiry 

[21 The State Government can add a new of the self-imposed time-limit. 1957 Trav-Co 
employment to the schedule onlv in exercise 136 (138) [AIR V 44 C 42; (DB). 
of its powers under S. 27 and not under [4] Where the Chief Commissioner of the 
S. 5 (2). The contents of the power confernxl Province, after applying his mind to the ques- 
by S. 27 being wider than those by S. 5 (2) it tion, oixlered the Secretary to the Government 
cannot do under the latter provision Jail that it to issue a notification under S. 27. it was held 
can do under the former, i960 S C 1068(1072) that the notification issued by the Secretary 
[AIR V' 47 C 192]. (Under S. 5 (2) the State could not l>ecome vitiated on the ground that 
Government can extend the Act only to an the Secretary did not obtain tlie approval of 
employment which is already in the Schedule, the Chief Commissioner for the draft noti- 
Hence where the question is whether a noti- fication before it w’as actually issued. 1953 
fication issued under that section is within its Ajmer 65 (72) [AIR V 40 C 70]. 
power what is to be seen is wbetlier the 
employment to which the Act has been applied 
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(^) Without prejudice to the generality of the foregoing iX)\ver. such rules 
may — 

(a) prescril>e the term of office of the members, the procedure to be followed 

in the conduct of Imsiness, the method of voting, the manner of filling 
up casual vacancies in meinlxirship and the quoriim necessary for the 
transaction of business of the committees, suh-cominittees, and 

the Advisory Board; 

(b) prescril>e the method of summoning witnesses* production of documents 

relevant to the subject-matter of the enquiry Innore the committees, sub- 
committees, and the Advisory Board; 

(c) prescribe the mcxle of computation of the cash value of wiiges in kind and 

of concessions in respect of supplies of essential commodities at conces- 
sion rates; 

prescril>e the time and conditions of payment of, and the deductions 
{>ermissible from, wages; 

(c) provide for giving ade(juate publicity to the minimvun rates of wages fixed 
under this Act ; 

(f) provide for a day of rest in every period of seven days and for the 
payment of remuneration in respect or such day ; 
prescribe the number of liours of work which sindt constitute a normal 
working day; 

(//; prescril)e the cases and circumstances in wliich an employee employed 
for a period of less than the reejnisite number of hours constituting a 
normal working day shall not lx? entitled to receive; wages for a full 
normal working day; 

(i) prescribe the form of registers and records to lx; maintair»ed and the 
particulars to lx; entered in such registers and records; 
provide for the issue of wage books and wage slips and prescrilx5 the 
manner of making and authenticating entries in wage books and wage 
slips; 

(k) |)rcsci ibe the powers of Inspectors for pur[)Oses of this Act; 

(/^regulate the scale of costs that may l>e allow'ed in proceedings unde?r 
sec tion 20; 

(m) prescribe the amount of court-fees payalrle in respect of proceedings 
under section 20; and 

(n) provide for any other matter which is to be or may lx* preserilnxl. 

ai Rules have hcvii framed hy the Governments of the States of Andhra Pradesh 
1954), Bihar (1951), Bombay (!95l). Kerala (1951), Madhya Pradesh (1951). Mysore 
1951), Orissa (1954), Punjab tl95(». Hajasthan (1951) and Uttar Pradesh (1952). [I)f TImj 
words ‘ advisory commiUet:*s. advisory sidr-coinmittei's” were omitted fjy the Miiilnniin 
Wages (Amendment) Act, 1957 (XXX of 1957), S. 16 [17.9.1957j. 

'|31. Validation of fixation of certain minimum rates of wages- 

^'(1)] W^herc during the pericxl commencing on the 1st day of April, 1952, 
and ending wath the date of commencement*''' of the Minirniim Wages (Amend, 
inent) Act* 1954, minimum rates of wages have l)een fixed by ati appropriate 
Government as Ixnng payable to employees employed in any employment 
specified in Part 1 of the Schedule in the belief or purported belief that such 
rates were being fixexl under subxdause (i) of clause (a) of sub-section (1) of 
section 3* such rates shall l)c deemed to fiave teen fixed in accordance with 
law, and shall not be called in ciuestion in any Court on the ground Uh rely that 
the date s[x;cified in that sub-clause had expired at the time the rates were 
fixed : 

Providetl that nothing contained in this section shall extend* or te construed 
to extend, to affect any person with any punishment or oenaity whatsoever by 
reason of the payment by him by way of wages to any of his employees during 
^he period specified in this section an amount which is less than the minimum 
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rates of wages referred to in this section or by reason of non-compliance 
during the period aforesaid with any order or rule issued under section 13.] 

^[(2) The provisions of sub-section (1) shall apply in relation to minimum 
rates of wages fixed by an appropriate Government during the period 
commencing on the 31st day of December 1954, and ending with the date of 
commencement'* of the Minimum Wages (Amendment) Act, 1957, as they apply 
in relation to minimum rates of wages fixed by an appropriate Government 
during the period commencing on the 1st day of April 1952, and ending with 
the date of commencement*" of the Minimum Wages (Amendment) Act, 1954, 
subject to the modification that for the words, figures, brackets and letter 
‘employment specified in Part I of the Schedule in the belief or purported 
belief that such rates were being fixed under sub-clause ft j of clause (a) of 
Sub-section (1) of section 3', the words, figures, brackets and letter 'employment 
specified in Part I or Part II of the Schedule in the belief or purported l>elief 
that such rates were being fixed under sub-clause (%) or sub-clause (ii) of 
clause (a) of sub-section (1) oi section 3' shall be substituted.] 

[a] Section 31 was added hv the Minimum Wages Act, 1954 (XXVI of 1954), S. 0 [20- 
5-1954J. [aa] That is, 20th May 1954. [h] Section 31 was renumbered as sub-section (1) 
thereof, iUd 1957 (XXX of 1957), S. 17 [17-9-1957]. [c] In.^erted, tbuL [d] That is. 17th 
September 1957. 

THE SCHEDULE 
[See sections 2(g) and 27] 

PART D 

1. Employment in any woollen carpet making or sliawl weaving establish- 

ment. 

2. Employment in any rice mill, flour mill or dal mill. 

3. Employment in any tobacco (including bidi making) manufactory. 

4. Employment in any plantation, that is to say, any estate which is main- 

tained for the purpose of growing cinchona, rubber, tea or coffee. 

5. Employment in any oil mill. 

6. Employment under any local authority. 

^[7. Employment on the construction or maintenance of roads or in building 
operations.] 

8. Employment in stone breaking or stone crushing. 

9. Employment in any lac manufactory. 

10. Employment in any mica works. 


Schedule, Part I, Item 3 — Note 1 

[1] The word 'manufactory* used in the 
scnedule has for the purposes of the Act to he 
construed in such a manner as to include 
within its scope process of Bidi making carried 
on by the employet^s at their residences. 1960 
Madh-Pra 181 (183) [A I R V 47 C 88] : 1960 
Cri L Jour 915. 

[2] Employment in an establishment where 
bi dis are not actually made but hidis made 
by Qjntractors are receiveil, sorte<l out, paid 
for and packed for market cannot be regarded 
as employment in the manufacture of bidis 
within the meaning of Item 3. 1960 Madh-Pra 
174 (174) [A I R V 47 C 82] : 1960 Cri L 
Jour 832. 


Schedule, Part I, Item 4 — Note 1 
[1] A plantation maintained for the purpose 
of growing tea whether for collecting leaves or 
for collecting seeds will fall within the ambit 
of Item 4 of Part 1 of the schedule. 1958 
Assam 155 (156) {AIR V 45 C 39] : ILR (1958) 
10 Assam 104 (OB).. 


[2] The schedule does not indicate that the 
employee must l)e concerned in the matter of 
either growing tea or plucking or manufactur- 
ing it. Hence a compounder working in a tea 
estate is entitled to get his wages at the rates 
prescril>ed by the C^vernment. 1900 Assam 
22 (24) [AIK V 47 C 6] (DB). 


Schedule, Part I, Item 8 — Note 1 
[1] The stone breaking or stone crushing 
operations carried on in mines are not covered 
by item 8 of the schedule. 1900 S C 1008 
(1072) [AIR V 47 C 192]. (AIR 1958 Bom 332, 
Merer aed.) 


Schedule, Part I, Item 10 — Note 1 
[1] *Mica works* is a general term of widest 
possible import, and includes all kinds of 
works in relation to mica including mining. 
Mines are also worked, and must be included 
in the general term ‘Mica works*. 1957 Raj 3S 
(36) [A I R V 44 C 15] : I L R (1957) 7 Raj 74 
(DB). 
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11, Employment in public motor transport. 

12. Employment in tanneries and leather manufactory, 

[a] Part I of this Schedule has l>eefi amendetl by notifications pubUshtHl from time to 
time in the Olficial Gazettes of the States of Assam. Kerala, Madhya Pradesh, Ortssa 
and Punjab, [b] SubsiUuti^d and dccmetl always to have l>e<m substituted for item 7, by 
the Minimum Wages (Amendment) Act, 1957 (XXX of 1957), S. 18, 

PART II 

1. Employment in agriculture, that is to say, in any form of farming, including 
the cultivation and tillage of the soil, dairy farming, the production, cultivation, 
growing and harvesting of any agricultural or horticultural commodity, the 
raising of live-stock, l>ees or poultry, and any practice performed l)y a farmer 
or on a farm as incidental to or in conjunction with farm operations {iricluding 
any forestry or timl>ering operations and the preparation for market and 
delivery to storage or to market or to carriage for transportation to market o£ 
farm produce). 


ITHEI MOTOR VEHICLES ACT, 1939 
(ACT IV of 1939) 

[The Act printed here is as on 31 -12-19(>().] 
CONTENTS 
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4. Age limit in connection with 

driving of motor vehicles. 

5. Responsibility of owners of motor 
' vehicles for contraventions of 

sections 3 aqd 4. 

6. Restrictions on the holding of 

driving licences. 

7. Grant of driving licence. 

8. Form and contents of driving 

licence. 

8A. Additions to driving licence. 

9. Extent of validity of driving 

licence. 

10. Currency of driving licence. 

11. Renewal of driving licences. 

12. Revocation of driving licence on 

grounds of disease or disability. 

13. Orders refusing or revoking 

driving licences and appeal s 
therefrom. 


11. Licences to drive motor vehicles, 
the property of the Central 
Government. 

15. Power of licensing authority to 
disqualify for lioTding a driving 
licence. 

lf>. Power of Regional Transport 
Authority to disqualify. 

17. Power of Court to disqualify- 

18. Effect of di.sqiiulification order. 

19. Endorsement. 

20. Transfer of erulorsernent and 

issue of driving licence free 
from endorsement. 

21 Power to make rules. 

CHAPTER IIA 

LICENSING OF CONDUCTOIiS 
OF stage CAUIilAGFiJ 

21 A. Necessity for c o n d u c t o r's 
licence. 

21B. Grant of conductor'.s licence, 

21C. Disqualifications for the grant 
of conductor's licence. 

21D. Revocation of a conductor's 
licence on grounds of disease 
or disability. 

21E. Orders refusing, etc.^ conduc- 
tor's licences and appeals 
therefrom* 



[The] Motor Vehicles Act, 1989 


^04 

flaCTIONS 

21F. Power of licensing authority and 
Uegioiial Transport Authority 
to disqualify. 

21G. Power of Court to disqualify. 
21H. Certain provisions of Chapter II 
to apply to conductor's 
licence. 

211. Savings. 

21J. Power to make rules. 

CHAPTER HI 
Registration of motor 
Vehicles 

22. Necessity for registration. 

2-3. Registration, where to he made. 

24. Registration, how to be made. 

25. Temporary registration. 

26. Production of vehicle at time of 

registration. 

27. Refusal of registration. 

28. Elfectiveiu'ss in India of regis- 

tration. 

29. Assignment of fresh registration 

mark on removal to another 
State. 

29.A. Transitional provision regarding 
assignment of fresh registra- 
tion mark on account of State’s 
reorganization. 

Change of residence or place of 
laisiness. 

31. Transfer of ownership. 

32. Alteration in motor vehicle. 

32A. Power of State Government to 

ref|uirc the production of certi- 
ficates of registration in cer- 
tain eases. 

33. Suspension of registration. 

34. Cancellation of registration. 

35. Appeals. 

36. Special requirement for registra- 

tion of transport vehicle. 

37. Special particulars to be recorded 

on registration of transport 
vehicle. 

3S, Certificate of fitness of transport 
vehicles. 

439, Registration of vehicles, the pro- 
perty of the Central Govern- 
meat. 


40. Application of Chapter III to 

trailers, 

41. Power to make rules. 


CHAPTER IV 
Control of Transport 
Vehicles 

42. Nece.ssity for permits, 

43. Power to State Government to 

control road transport. 

44. Transport authorities. 

45. General provision as to applica- 

tions for permits. 

46. Application for stage carriage 

permit. 

47. Procedure of Regional Transport 

Authority in considering appli- 
cation for stage carriage permit. 

48. Grant of stage carriage permits. 

49. Application for contract carriage 

permit. 

v50. Procedure of Regional Transport 
Authority in considering appli- 
cation tor contract carriage 
permit. 

51. Grant of contract carriage 

j)erinits. 

52. Application for prixate carrier's 

permit. 

53. Procedure of Regional Transport 

Authority in considering appli- 
cation for a private carrier’s 
permit. 

54. Application for public carrier’s 

permit. 

55. Procedure in considering appli- 

cation for public carrier's 
[permit. 

56. Grant of public carrier's permits. 

57. Procedure in applying for and 

granting permits. 

58. Duration and renewal of permits. 

59. General conditions attaching to 

all permits. 

59 A. General form of permits. 

60. Cancellation and suspension of 

permits, 

61. Transfer of permit on death of 

holder. 

62. Temporary permits. 

63. Validation of permits for use out- 

side region in which granted. 



[The] MoTon Vshiclbs Act, 1939 


895 


Sections 

C>3A. Inter-State Transport Commis- 
sion. 

63B. Delegation of |X)wers, etc. 
f>3C. Power of Central Government 
to make rules. 

04. Appeals. 

04A. Revision. 

05. Restriction of hours of work of 

cl rivers. 

00. \'oidance of contracts restrictive 
of liability. 

07. Power to make rules as to stage 
carriages and contract carriages. 
OS. Power to make rules for the pur- 
poses of this Cdiapter. 

CHAPTER 1\ A 

SPECIAL PROVISIONS RELATING 
TO STATE Transport 
Undertakings 

OS.V. Definitions. 

OSB. Cdiapter I\’.\ to override Cdiap- 
ter IV and other laws. 

OSC’. Preparation and [)nblication of 
scheme of road transport ser- 
vice of a State transport 
undertaking, 

OSD. 01)jection to the sc heme, 

OSE. Cancellation or modification of 

sc lie me. 

OSF. Issue of permits to State trans- 

port undertakings. 

OSCi. Principles and metluxl of deter- 
mining compensation. 

OSH. Payment of compensation. 

OSI. Power to make rules. 

CHAPTER 

Construction. Equipment and 
Maintenance of motor 

VEHICLES 

09. General provision regarding 
construction and maintenance. 

70. Power to make rules. 

CHAPTER VT 
Control of traffic 

71. Limits of speed. 

72. Limits of weight and limitations 

on use. 


73. Power to have vehicle weighed. 

74. Power to restrict the use of 

vehicles. 

75. Power to erect traffic signs. 

76. Parking places and halting 

stations. 

77. Main roads. 

78. Duty to obey traffic signs. 

79. Signals and signalling dev ices, 

80. \*ehicles with left IiiukI control. 

81. Leaving vehicle in dangerous 

position. 

82. Riding on running board. 

83. Obstruction of drivau . 

84. Stationary vehicle.s. 

85. Pillion riding, 

86. Duty to produce licenea and 

certificate of registration. 

87. Duty of driver to stop in certain 

case.s. 

88. Duty of owner of motor vehicle 

to give information. 

89. Duty of driver in case of acci- 

dent and injury to a person. 

90. Insjxjctioii of vehicle involved in 

accident. 

91. Pow er to make rules. 

CHAPTER VH 

MOTOR VKHICLKB TEMPORARILY 
LEAVING OR VlBlTING INDIA 

92. Power of Central Government to 

make rules. 

CHAITEH VHI 

INSURANCE OF MOTOR VEHICLE 
AGAINST THIRD PARTY RISKS 

93. Definitions 

91, Necessity for insurance ag;nnst 
third party risk. 

95. U(^(|uirern(‘nts of |)o]ici(*s and 

limits of !ial>ility. 

95A. Validitv of policies of insurance 
issued in reciprocating couii- 
tries. 

96. Duty of insurers to satisfy judg- 

ments against persons insure 
in respect of third party risks. 



[The] Motob Vehicles Act, 1989 


Bbctions 

97. Rights of third parties against in- 

surers on insolvency of the 
insured. 

98. Duty to give information as to 

Insurance. 

99. Settlement between insurers and 

insured persons. 

100. Saving in respect of sections 97, 

98 and 99. 

101. Insolvency of insured persons not 

to affect liability of insured or 
claims by third parties. 

102. Effect of death on certain causes 

of action. 

103. Effect of certificate of insurance. 

104. Duty to surrender certificate on 

cancellation of policy. 

105. Duty of insurer to notifv regis- 

tering authority cancellation or 
suspension of tne policy. 

106. Production of certificate of insu- 

rance. 

107. Production of certificates of insu- 

rance on application for autho- 
rity to use vehicle. 

108. Co-operative insurance. 

109. Duty to furnish particulars of 

venicle involved in accident. 

110. Claims Tribunals. 

IIOA. Application for compensation. 

IIOB. Award of the Claims Tribunal. 

HOC. Procedure and powers of Claims 
Tribunals. 

HOD. Appeals. 

HOE. Recovery of money from insurer 
as arrear of land revenue, 

HOF. Bar of jurisdiction of Civil 
Courts. 

111. Power to make rules. 

IIIA. Power of State Government to 
make rules. 

CHAPTER IX 
Offences, penalties and 

PROCEDURE 

112. General provision for punish- 

ment of off ences. 

113. Disobediences of orders, obstruc- 

tion and refusal of information. 

114. Offences relating to licences. 


115. Driving at excessive speed. 

116. Driving recklessly or danger- 

ously. 

117. Driving while under the influ- 

ence of drink or drugs. 

118. Driving when mentally or physi- 

cally unfit to drive. 

118 A. Punishment for offences relating 
to accident. 

119. Punishment for abetment of cer- 

tain offences. 

120. Racing and trials of speed. 

121. Using vehicle in unsafe condition. 

122. Sale of vehicle in or alteration of 

vehicle to condition contraven- 
ing this Act. 

123. Using vehicle without registra- 

tion or permit. 

124. Driving vehicle exceeding per- 

missible weight. 

125. Driving uninsured vehicle. 

126. Taking vehicle without autho- 

rity. 

127. Unauthorised interference with 

vehicle. 

127A. Offences by Companies. 

128. Power of arrest without warrant. 

129. Power of police officer to im- 

pound document- 

129A. Power to detain vehicles used 
without certificate of registra- 
tion or permit. 

130. Summary disposal of cases. 

131. Restriction on conviction. 

132. Jurisdiction of Courts. 

CHAPTER X 
Miscellaneous 

133. Publication of and commence- 

ment of rules. 

133A. Appointment of motor vehicles 
officer. 

134. Effect of appeal and revision on 

orders passed by original autho- 
rity. 

THE SCHEDULES 
THE FIRST SCHEDULE.— FORMS. 
THE SECOND SCHEDULE.— I. DIS- 
EASES AND DISABILITIES ABSO- 
LUTELY DISQUALIFYINQ A PEB- 
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SON FOR OBTAINING k LICENCE 
TO DRIVE A MOTOR VEHICLE. 

IL diseases AND DISABILI- 
TIES ABSOLUTELY DISQUALIFY- 
ING A PERSON FOB OBTAINING A 
LICENCE TO DRIVE A PUBLIC 
SERVICE VEHICLE. 

THE THIRD SCHEDULE.--TE8T OF 
COMPETENCE TO DRIVE. 

THE FOURTH SCHEDULE.-^AU- 
THOBITIES ENTITLED TO GRANT 
LICENCES TO DRIVE. AND TO 
REGISTER MOTOR X'EHICLES, 
THE PROPERTY OR FOR THE TIME 
BEING UNDER THE EXCLUSIVE 
CONTROL OF THE CENTRAL C-OV- 
ERNMENT, AND REGISTRATION 
MARKS FOR SUCH VEHICLES. 


THE FIFTH SCHEDULE. — OF^ 
FENCES ON CONVICTION OF 
WHICH AN ENDORSEMENT SHALL 
BE MADE ON THE LICENCE OF 
THE PERSON AFFECTED, 

THE SIXTH SCHEDULE. — REGIS- 

TRATION MARKS. 

THE SEVENTH SCHEDULE, — 
MAXIMUM AXLE WEIGHTS PER* 
MISSIBLE FOR TRANSPORT VEIH- 
CLES. 

THE EIGHTH SCHEDULE.—LlMITS 

OF SPEED FOR MOTOR VEHICLES. 

THE NINTH SCHEDULE.— TiiAFFIC 
SIGNS. 

THE TENTH SCHEDULE. ~ DRIV- 

ING REGULATIONS. 

THE ELEVENTH SCHEDULE. ™ 

SIGNALS. 


STATEMENT OF OBJECTS AND REASONS 


“It has }x?en recognist*tl now for soino yoars 
past that the huiian Motor Whicles Act, 1914, 
which was framed to suit conditions at an 
early stage of development of motor transport, 
is no longer adtxpiate to deal will) conditions 
brought about by the rapid growth of motor 
transport in the past two dec.ules. In the in- 
terests alike of the safety and convenience of 
the public an<l of (he development of a co- 
ordinated sy stein of transport, much closer 
control is recpiinxl than the present Act |X»r- 
rnits, anti it is necessary to take powers to 
regulate transport. 

TJie oui'stion of the co-ordination of road 
and railway and the methods by \\ inch the 
object can In? stx'ured consistently with the 
punlic interest has engagi^d the attention of 
the Government of India tor some years past. 
As early as 1933, Messrs. .Mitchell and kirk- 
ness carried out, at the instance of the Ciovern- 
inent of India, an enquiry into these problems 
and submitte<i a report in which they eiiipha- 
sisetl the importance of early action. The 
Koad-Hail Conference convened l)y the Gov- 
envment of India in the same year passed a 
resolution, inter aim rt*C'Ofnmending control of 
public service and gocxls motor transport. In 
January 1935 the first Transport Advisory 
Council made definite rifcornmendatioiis to the 
same effect. In the following year, a Bill was 
framed to give effect to these recommenda- 
tions which was approved by the second 


Transport Advisory Council who also ret'om- 
inended a complete overlmnl of the Act of 
1914 at an early ilate and the appointment of 
a cominittcH' to enquire into and report on the 
subiect of compulsory insurance of motor 
vehicle.s. 

A Hill was intrcHhiceil in August 1936 to 
amend the Act of 1014 on certain points. It 
was, liowever. ri*cogiiiscHi then that a more 
c’Ompreheiisive measure would have to follow, 
rhe Lcrgislatuie d(*cidijd that tlie Bill should 
be circidated and this was done, hut before 
further action could be taken on it, the re- 
ports of the Motor Vehicles In.Hiirance Corn- 
mittw and of the Wedgwoixl Commlllee were 
received. (Government decidi^l that in the 
circumstances it was preferable to drop the 
partial measure and to present a more com- 
prehensive Bill. The present Bill incorporates 
the main recommendations of both these 
(Jominitte<'S and is the out-come of conHiilta- 
tions with Provincial (Governments and the 
third Transport Advisory Council wduch deli- 
!xfrate<l on it in December last. Tlie principle 
of compulsory insurance has be<!*n approvtHi 
by almost all the Provincial Government:’, 
thouffli there are diflt»rences of opinion as to 
whetner its adoption should Ik? entirely op- 
tional or whether, in the interests of unifor- 
mity, its adoption within a certain period of 
time should be obligatory.** 

—(Gazette of India, 1938, Part V, p. 114* 


AMENDING ACT C OF 1956 

STATEMENT OF OBJECTS AND REASONS 


‘The Motor Vehicles Act, 1939, save for 
Chapter VIII relating to the insurance of 
nKXor vehicles against third party risks 
(which came into force on 1st July, 1946) has 
been in force since July, 1039, in Part A and 
C States and since 1st April, 1^1, in Part B 
States. As war broke out soon after the pro- 
muifation of the Act, it could not be given a 


trial under normal cwiditions. Nevertheless, 
it did succeed in bringfng iil>out improvea 
standards of driving and road safely and 
greater co-ordination among the cooij^itlve 
^small-ow ners'* of transport vehicles. Shortly 
after the concl«i»ion of the war, the ixeei was 
felt for amending the Act generally with a 
view to removing the defects revealed in 
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practice and ensuring better co-ordination of 
road and rail transport. An amending Bill 
was accordingly introduced in the Central 
Legislative Assembly in 1946 and it reached 
the stage of a report bv a Stdect Committee. 
Its further progress was halted for a time by 
the constitutional changes leading to indepen- 
dence. Siibsefpiently, other developments like 
the nationalisation of road transport in many 
States necessitated reconsideration of the pro- 
posed amendments. In the meantime, the 
Motor Vehicles (Amendment) Act. 1947, was 
passetl in order to establish reciprocity be- 
tween the Provinces of British India anti the 
Indian States in the matter of third party 
insurance of motor vehicles. This Act was, 
however, not brought into force on account 
of the constitutional changes that had taken 
place and it was rejrK'aled under the Repealing 
and Ainending Act, 1950. 

With the finalisation of the First Five Year 
Plan and discussion on the draft schemes for 
inclusion in the Second Five Year Plan, the 
trend of road transport development has be- 
come more clearly known and the time is 
now opportune to introduce legislation to 
amend the Motor Vehicles Act, 1939. This 
Bill includes most of the provisions of the 
Motor Vehicles (Amendment) Rill, 1946, as 
reportc^d on by the Select Committee, as also 
various new amendments. 

Some of the more important amendments 
are as follows ; 

fi./The existing classification of motor 
vehicles basal on the use to which they 
are put is being replaced by a classifi- 
cation based on the type of construc- 
tion of the vehicles. 

t2) It has lieen found necessary to provide 
for the licensing of conductors and a 
new Chapter II-A is being introduced 
for the purpose. 

(S) The Central Government will have per- 
missive powers to regulate inter-State 
operation of transport vehicles. At pre- 
sent, there is no proper regulation of 
inter-State traffic with the result that 
on many inter-State routes, passengers 
and goods have to be transferreil to 
other vehicles at inter-State Irorders. 

A stage has reached when it is neces- 

ACT WOW AFFECTED BY 

—Amended by Acts XL of 1939; XXVI of 
1940; XX of 1942; I of 1943; VT of 1945; 
XXVUofl94T; III of 1951; XLVHI of 
1952; C of 1956; V of 1960; 11 of 1960; 
LVllI of 1900. 

—Amended in Bihar by Bihar Acts XXV 11 of 
1950; I of 1954, 

—Amended in Bombay by Bom. Acts VTI of 
1947; XXI of 1954; XXXI of 1954; XV of 
1956. 

— Amended in Hyderabad by Hyd. Act XLV 
of 1956. 

— Amended in Madhya Pradesh by C. P. & 
^rar Act III of 1948. 


sary, in the public interest, to take suit- 
able measures to regulate the inter- 
state operation of transport vehicles. 

necessity to amend the Motor Vehi- 
cles Act, 1939, is most urgent in regard 
to the operation of road transport ser- 
vices by ‘nationalised’ agencies. Tlje 
Act, in its present form, contains no 
provisions relating to the introthiction 
or expansion of nationalised transport 
.service:^. Some States have either 
amended the Act with local effect onlv, 
or promoted separate legislation, to im- 
plement their schemes of nationalisa- 
tion of road transport. It is considered 
de.sirable to have a uniform law relat- 
ing to the nationalisation of road trans- 
port services. With this end in view, a 
new Chapter IV'-A ha.s been inserted 
and provision has been made therein 
for payment of compensation to any 
holder of a permit, if his permit is can- 
celled or the terms thereof are nuHii- 
fied. 

f'5jThc State Covernnients are lH*ing em- 
powered to .set up trii)unals to deter- 
mine and award damages in eases vi 
acc'idents involving the death of, or 
bodily injury to, persons arising out of 
the use of motor veliicles and also to 
adjudicate on the liability of the in- 
surer in resjyect of payment of damages 
awardal. At present a (.^onrt de^cree fia^ 
to be* obtained before the obligation of 
an insurance company to mevt c laims 
can be enforced. The amenelment is 
dcsigne‘d to remove the existing diffi- 
culty e.xpericnccd by persons of liniiteii 
means in preferring claims on aecount 
of injury or death c.iused by motor 
vehic^t^s. 

(0) Several State (Governments IkuI pointed 
Out that the ofiences relating to motor 
vehicles were on the increase mainly 
becan.se the penalties provided in 
Chapter IX were inadequate. Provision 
has, tlierefore, been made to enhance 
the penalties of fine and also to intro- 
duce the punishment of imprisonment 
for more serious offences.” 

— Gaz. of Ind., 1955, Extra., Pt. Il-Sec. 

2, page 624. 

SUBSEQUENT LEGISLATION 

— Amended in Madras by Mad. Acts XX of 
1948; XLIV of 1949; XXXIX of 1954; 
XIX of 1957. 

— Amended in Mysore bv Mys. Act XIV of 
1953. 

— .Amended in Orissa by Ori. Act I of 1949. 

— Amended in Punjab by E. P. Act XXVTII of 
1948; Punj. Act XXXI of 1955. 

— Amended in Uttar Pradesh by U, P. Acts 
XI of 1948; X of 1951; XXV HI of 1953; 
Xn of 1957; XLII of 1958. 

— ^Amended in West Bengal by W. B. Act XlX 
of I95L 
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-EximuM hy Bom. Act IV oi 1950. 
■-E3rteniU*<l by lU^. I\ ol 1951. 


— Adapteti bv A.C.A.O., 1948; A. L. O., 1950; 

3 A. L /O , 1956; An. P. A. L O., 1956; 

Cuj. A. L. O., 1960; Ker, A. L. 0„ 1956. 

•—Extended by Acts LIX ol 1949; XXX oC 
1950. 

COGNATE ACTS AND PROVISIONS 

1. Central Excises ani> Salt Act, 1 or 

1944, Sell. 1, Items 4, 10. 27, 4. Hoao THANSiN>icr CoRrojunoNs 

2. Hackney Carriages Act, XIV or 1879. LXl\ or 1950. 

3. National Highways Act, XIA’UI of 5. Stage-Carriages Ac't, X\ 1 or 1861 

1956. 

[THE] MOTOR \*EH1CLES ACT. 1939 

(ACT IV OF 1939r p; 

I iiith rebruary, lOHU. 


Extended bv Pondicherry (Appbc.Oiou of 
M. V. Art) Ordei , 1959. 


ACT. 


^4n Act to consolidate and amend the law relating to inoior vehicles. 
WHEREAS it is expedient to consolidate and amend the law relatinu; to 
motor vehicles ^1* *1; It is hereby enacted as follows: 

[a] For the Statement of Objorts and Ileasotis. Gazette oMnvlia, 19 >8. Pi. \'. p. 114; inr 
Report of tlie Select (Committee, .‘<y p. 187. For the Stal<*inen( ol {ibjec'ls and 

Reasons of the VIotor X’ehirle.N i Amendment) .^ct. 1956 (C ol 1956\ f.'az. of liub, 1955, 
Extra., Pt. ll-sertion 2, pa^e 624; and tor Report ot Joint CommitU*e, .w ilnd, 19.56, 
Extra, Pt. ll-sc*ction 2, page 855/24. This Art has l>t.vn applied to -All excluded areas in 
Assam by Assam Covernment Notifu ation No 2606-Ci. S., dated I4tb August 1959; The 
Darjetdiug District .s<Y Notification Nos. 1771-Pb, <lat(*<l 15th Augu.st, 1949. Calcutta 
Gazette, dat(*<l 24th August, 19.49 and Rtmgal (Government Notificatioti N(l 2 >94.Pr<. tlateil 
Isl December 1949. 

The Act as applied to Railway Lands in Rajpntana came into iorce on 1 111) janijary, 
1944, see Notification No. P/1-46, tlattnl 14tli Jainnirv, 1944. (Gaznltc of iiulia, 1944, 
Pt. LA. p. 10. 

4'liis .‘\ct has bt*(*n extended to new proviruM's and meregml .St.Ocs by tlie Ntergcnl 
States ^Laws^ ,'\('t. 1949 dd.X of 1949). S 4 !l-!-195()j .nid to th* States ol M)t}i(>nt, 
7'ripura .»nd X’indhva Pradesh bv the Gniou I'eniloiies U>aws; Act, 1950 (X.\\ of 
1950), S. 4 i; 16-4-1950]. 

The .Act has Ikhmi e\t(‘nded to the Statics merged if) the former State of Roinb iv — S^e 
Bom. Act IV of 1950. 

All th(' provisions of the Motor A’ehicies Act , 1949, as amended from time to lime 
and all rules, orders, notiHcatious and forms therenmlei, Mi}>ject to anv aineiitlineuls to 
which for the time being they arc subit*ct in the rest of Assam, have Ihhmi applied to. and 
deemcxl to be in force in. the Cinted Khasi Jaintia Hills Districts as were* known as the 
Khasi States before* the commencement ot the (Constitution anil in u hit h tlie NJotor 
Velhcles Act, 1949, was not in loiia*. .See the Assam Regulation IX ot 1951, S. 2 
18-8-1951]. 

The Motor X’ehicles Act, 1949, as in force in the Union territory of Delhi irrine^iiate- 
ly before the i9th June, 1959, is applied to, and shall l)e in force in. Pondicherry subject 
to certain mo<hfica lions, llu' Motor Vehicles liUernalional (Clrcnlation Rules, 1944, lh(’ 
Motor Velhcles iThird Party Insurance) Rules. 1946 and any other rultw, notifications 
and orders made or issued under the said Act and similarly In force, in solar as their 
application is reciuired for the purpose of t4fe< lively applying the nrovisions ot the s.n 1 
Act, are also applieti to. and sliall l>e in force in, PomlicheiTy.—The Pondicherrv (Apph- 
lication of Motor Vehicles Act) Order, 1959. Para. 2.19.fll9.59. (G.S.R. 715, D/-i'r.5. 
1959, publi.shed in Gaz. Ind . 1959, Pt. II-scH'tion 3 (i). page 880). 

[b] The w^ords ‘4n (he provinces of India*’ were omitted hy A.L.O., 1950. 

CHAPTR I 
PRELIMINARY 

!• Short title, extent and commencement. 

(1) This Act may be called THE MOTOR VEHICLES ACT, 1939. 

^[f2) It extends to the whole of India except the State of Janimu and 
Kashmir: 


Preambie — Note I 

fl] Although Motor traffic also falls within 
the expression “Commerce** in Article 401 ot 
the Omstitutlon and therefore the Motor Vehi- 
clef Act which imposes restrictions on Motor 


traffic is repugnant to that Article (lie Act 
has not lwY;ome uficcnftltutionai On the 
ground of that repugnancy because as an 
“listing law” it has f)oen saved by Arti* 
cle 305 of the (Constitution from ttws operation 
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Provided that Chapter VIII shall take effect in the State of Kerala only from 
such date as the Central Government may, by notification in the Official 
Gazette, appoint; and until that Chapter so takes effect in that State. Chap- 
ter VII of the Travancore- Cochin Motor V^ehicles Act, 1125, shall have effect 
in that State as if enacted in this Act] 

[a] Substituted for former sub-sections (2) and (3) by the Motor Vehicles (Amendment) 
Act, 1980 (V of 1900), S. 2 [w. e. f. 1-0-1900]. 

2 . Definitions. 

In this Act, unless there is anything repugnant in the subject or context, — 

(1) '"axle weight*' means in relation to an axle of a vehicle the total weight 

transmitted by the several wheels attached to that axle to the surface 
whereon the vehicle rests; 

(2) "certificate of registration" means the certificate issued by a competent 

authority to the effect that a motor vehicle has been duly registered in 
accordance with the provisions of Chapter III: 

\(2A) "Commission" means the Inter-State Transport Commission constitu- 
ed under section 63 A;] 

I* [a] Clauses (2A), (2B) and (2C) were by the Motor Vehicles (Amendment) Act, 

1950 (C of 1956), S. 2 (a) [w. e. f. 16-2.1957]. 

^[(2B) "conductor," in relation to a stage carriage, means a person engaged 
in collecting fares from passengers, regulating their entrance into, or 
exit from, the stage carriage and performing such other functions as may 
be prescribed;] 

[a] See Foot-note (a) under Cl. (2A). 

^[(2C) "conductor’s licence" means the document issued by a competent 
authority under Chapter IIA authorizing the person specified therein to 
act as a conductor;] 

[a] See Foot-note (a) under Cl. (2- A). 

(3) "contract carriage" means a motor vehicle which carries a passenger or 
passengers for hire or reward under a contract expressed or implied for 
the use of the vehicle as a whole at or for a fixed or agreed rate or sum 
and from one point to another without stopping to pick up or set down 
along the line of route passengers not included in the contract; and 
includes a motor cab notwithstanding tliat the passengers may pay 
separate fares; 

fal Explanation to cl. (3), was omit led bv the Motor Vehicles (Amendment) Act 
1950 (C of 1956), S. 2. (b) [w. e. f. 16-2-1957]. 

^[( 4 ) ^ * ^ * * ^] 

[a] Clause (4) was omitted by the Motor Vehicles (Amendment) Act, 1956 (C of 1956), 
S. 2. (c) [w, e, f. 16-2-1957], 

(6) "driver" includes, where a separate person acts as steersman of a motor 
vehicle, that person as well as any other person engaged in the driving 
of the vehicle ; 

^[(6A) "driving licence" means the document issued by a competent autho- 
rity under Chapter II authorising the [person specified therein to drive a 
motor vehicle or a motor vehicle of any specified class or description;] 
fa] Inserted by the Motor Vehicles (Amendment) Act, 1956 (C of 1956), S. 2. (d) [w. e. f- 
16-2-1957]. 

Preamble — Note 1 fcontdj commencement of the Constitution. 1956 Pat 

of Article 301. 1953 Mad 279 (294) [AIR V 40 73(76) [(S) AIR V 43 C 20]. (Held, further that 

€ 102 ] : ILR (1953) Mad 304. ^ even if it had become ultra vires the effect ot 

[2] There is no provision in the Act which the first amendment to the Constitution relat- 
has provided for the confiscation of property ing to Art. 19 in view of its retrospwtive 
by the State or ^ves it a monopoly in motor operation is that the Act must be treated as 
business and ther^rei the Act cannot be da- not having become ultra vires at alL) 
claied to have bec^e ultra vires after the 
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(6) ^'fares’* includes sums payable for a season ticket or in respect of the hire 
of a contract cart-iage; 

(7) “goods” includes live-stwk, and anything (other than e<|uipment ordina- 
rily used with the vehicle) carritxl by a vehicle except living jH^rsons, 
but does not include luggage or ix^rsonal eflccts carried in a motorcar or 
in a trailer attached a motor car or the personal luggage of passengers 
travelling in the vehicle; 

(8) “goods vehicle” meairs any motor vehicle constructed or adapted for use 
for the carriage of gocxls, or any motor vehicle not so constructeil or 
adapted when used for tl^e carriage of g(K)ds solely or in addition to pas- 
sengers; 

^[(9) “heavy motor vehicle” means a transport vehicle or omnibus the regis- 
tered laden weight of which, or a motor car or tractor the unladen 
weight of wliich, exceeds ^1H.2(X) kilograms];] 

[a] Suhxtitnfed for the original by the Motor Vehicles (Amemlirumt) Act, 1956 

(C of 1956), S. 2 (e) [w. c. f. 16-2-1957], ih] Substtfut^d for the figures tirul words “18, (XK) 
pounds avoirdupois*' hy the Motor Veliicles (Second Amendment) Act, I960 (LI of I960), 
S. 2 [w, e. f. 1-1-19611. 

^[(9A} “India” means the territories to wliich this Act extends;] 

[a] Insif ried hy t]\e Part B States (Laws) Act, 1951 (HI of 1951), S. 3 and Sch. [1-4-1951]. 

(10) “invalid carriage” means a motor vehicle the unladen weight of which 
does not exceed ‘^[300 kilograms], specially designed and constructed, and 
not merely adapted, for the use of a person suHeritig from some physical 
defect or disability, and used solely by or for such a person; 

[a] Hubf^tituted for the words “five hundrcMj weight s’’ hy the Motor W'hicles (Second 
Amendment) Act. 1960 (LI of 1900), S. 2 [w. c. f. 1-1.1961]. 

-irii; " • * ^ 

[a] Clause (11) was omitted hy the Motor Vehicles (Amendment) Act, 1950 (C of 1956), 
S. 2. (f) [w. e. f. 16-2-1957]. 

(12) “licensing authority” means an anthority em|X)wered to grant licences 
appointed by the .State Government by rule made under section 21 •(or 
section 21 J]; 

[a] Added hy the Motor Vehicles (Amendment) Act, 1956 (C of 1956), S. 2. (g) [w. e. f. 
16-2-1957]. 

^[(13) “light motor vehicle” means a transport vehicle or omnibus the 


Section 2 (8) — Note 1 

[1] A private carrier which is adaplwl for 
the use of the carriage of goods is a grxMls 
vehicle within the definition of S. 2 (8). 1959 
All 373 (374) [AIB V 40 C 87]. 

[2] A motor vehicle const ructwl or adaptetl 
for use for the carriage of g(x>ds is at all times 
a goods vehicle whether or not it is actually 
carrying goods. 1958 Ker 249 (250) [AIH V 45 
C 88] * ILR (1958) Ker 372 : 1958 Cri L Jour 
1031. 

L3] A goorls truck is not a puldic service 
vehicle falling within the definition cont(iine<l 
in S. 2 (25) hut is only a gootls vehicle as 
de6ned in S. 2 (8). 1953 Pat 130 (130) [AIH 
V 40 C 39] : 1953 Cri L Jour 914. (Hence the 
conditions contained in R 4 (b) of the Bihar 
Motor Vehicles Rules of 1940 need not lx? 
complied with for driving a goods truck.) 

[4] A motor car wdiich is usetl only on two 
exxafiems to carry newspaper bundles to rail- 
way station comes witnin the definition of 
a goods vehicle contained in the second part 
of S. 2 (8) even though it cannot l>e said in 
relation to that car that it is used solely for 

[Vol. lOj 2 A. M. 2a 


the carriage of good.s or solely for the carriage 
of goods ill addition to passengers. The word 
“solely” in the section is used only in contra- 
distinction to the words which follow namely 
“in addition to passengers.” 1945 Mad 440 
(440, 441) [AIR V 32] : ILR (1946) Mad 222 : 
47 Cri L Jour 2^13. 

Section 2 (9) — Note 1 
[1] A bus or a taxi whatever may be its 
weight is not a heavy transport vehicle within 
the meaning of S. 2 (9). 1955 Mud 627 (628) 
(AIRV42 C 194] : 1955 Cri L Jour 1506]. 
(Hence a charge against tlie owner of 'a hui 
weighing 15,900 for pcrmiUing a driver hold- 
ing a licence for a light lraru#port vehicle to 
drive that bus cannot stand.) 

Section 2 (13) — Note 1 

fll A bus or a taxi irrespoctivo of its weight 
would come within tlie uefinitioii of a light 
tranaport vehicle contained in S. 2 (13). 1955 
Mad 627 (628) [AIR V 42 C 194] r 1955 Cri L 
Jour 1506. 
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registered laden weight of which, or a motor car or tractor the unladen 
weight of which, does not exceed ‘*[3,000 kilogrifms];] 

Ta] SubMuied for cl. (1‘0 by ithe Motor V'ehicles (Amendment) Act, 1956 (C of 1956), 
S. 2 (li) [w. c. f. 16-2-1957 ;. [1)] Substituted for the figures and words “6,000 pounds 

avoirdupois’* by the Motor Vehicles (Second Amendment) Act, 1960 (LI of 19^}, S. 2 
[w. e. f. 1-1.1961]. 

^[(14) '^medium motor vehicle*' means any motor vehicle other than a motor 
cycle, invalid carriage, light motor vehicle, heavy motor vehicle or road- 
roller;] 

[a] Srihstituted for cl. (14) l>y tlie .Motor Vehicles (Amendment) Act, 1956 (C of 1956', 
S. 2(h) [w. e. f. 16-2-1957]. 

‘'motor cab" means any motor vehicle constructed, adapted or used to 
carry not more than six passengers excluding the driver, for hire or 
reward; 


“motor car" means any motor vehicle other than a transport % chicle, 
*"(oriinibus], road roller, tractor, motor cycle or invalid carriage; 

la] Suh'ititnfed for “loc omotive”, by the Motor V'ehicles (Amendment) Act, 1956 {C of 
1956), S. 2 (i) [w. e. f. 16-2-1957]. 


“motor cycle" means a motor vehicle, other than an invalid carriage, 
with less than four wheels tlio unladen weight of w hich, inclusive of 
any side-car attached to the vehicle, does not exceed *[500 kilograms]; 

(a! Substituted for the figures and words “900 pounds avoirdupois” by the Motor V'ehicles 
(Second Amendment) Act, 1960 (LI of 1960), S. 2 [w. e. f. 1-1-1961], 

(J>i) “motor vehicle*" means any mechanically propelled vehicle adapted for 
use upon roads whether the power of propulsion is transmitlecf thereto 
from an external or internal source and includes a chassis to which a 
body has not been attaelied and a trailer; but does not include a vehicle 
running upon fixed rails or •ja vehicle of a special type adapted for use' 
only in a factory or in any other enclosed jiremises]; 

[a] Substituted for “used solely upon the premises of the owner” by the Motor Nadiicles 
(Amendment) Act, 1956 (C of 1956), S. 2 u) Iw. c. f. 16-2-1957]. 

^[(IS-A) “omnibus" means any motor vehicle constructed or adapted to carry 
more than six persons excluding the driver ;] 

[a] Inserted by the Motor Vehicles (Amendment) Act, 1956 (C of 1956), S. 2 (k) [w. e. f 
16-2-1957]. 

OBJECTS AND REASONS 


“Under section 2 (15) a “motor cab” has 
been defined to mean a motor vehicle which 
may carry not more than -six passengers ex- 
cluding the driver. In the proposed clause 
(18- A), ‘omnibus* has been defined to mean 
any motor vehicle which may carry more 
than seven persons exchiding the driver. 
When a motor vehicle is construett^d for car- 


rying seven persons only excluding the driver, 
it comes neither within the definition of ‘motor 
cab’ nor within the definition of ‘omnibus’. 
To remove this defect, the Committee have in 
the definition of ‘omnibus’ substituted the 
words “six persons” for “sever, persons”.” 

— }. C. R. of Amending Act C of 1956 


(19) “owner" means, where the person in possession of a motor vehicle is a 
minor, the guardian of such minor, and in relation to a motor vehicle 
which is the subject of a hire purchase agreement, the person in posses- 
sion of the vehicle under that agreement ; 


Section 2 (19) — Note 1 
[1] The definition of “owner” in the Motor 
Vehicles Act is not exhaustive and so the woixl 
must be taken to mean, what it ordinarily 
means, namely a person in whom the proprie- 
tary title vests. Hence a manager of a limited 
company who is only an agent of the company 
and who cannot be described to be an owner 
of the things vesting in the company cannot 
be regarded as the owner of a motor vehicle 
belonging to the company for the purposes of 


the Act, 1950 All 234 (237) [AIR V 37 C 89] : 
51 Cri L Jour 734. 

[2] A person who is not the guardian of a 
minor in possession of a motor vehicle and 
who is in possession as the purchaser under an 
outright sale and not under hire purchase con- 
tract cannot claim the benefit of the definitimj 
of an “owner** contained in S. 2 (19). (’60) 
1900-1 Andh W R 293 (295). 
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(20) "permit'' means the document issueil by ‘‘ithe Commission or] a State or 
Regiomil Traus[>ort Authority authori/ing the use of a transport vehicle 
as a contract carriage, or stage carriage, or authorijcing the owner as a 
private carrier or public carrier to use such vehicle ; 

{aj Inserted Vv the Motor Vehicles (Amendment^ Act, U)56 vC' oi 1956\ S. 2 d) lv^ e. f. 

16 - 2 . 1957 ]. 

( 21 ) “prescribecr’ means prescribed by rules made under this Act; 

( 22 ) "private carrier" means an owner of a transpor t vehicle other than a 
public carrier \\ ho uses tliat vadiit le solely for the carriage of goods 
which arc his properly or the carriage of which is necessary for the 
purposes of his business not being a business of providing transport, or 
who uses the vehicle for any of tlie purposes specilied in sub-sec'tion 

of section 42; 

('eViJ "public carrier" means an owner of a transport vehicle who tjainsports 
or undertakes to transi^urt goods, or anv c lass of goods, for anotlier 
person at any time and in any pnblu' i)lace for hire or rc'ward, whether 
in pursuance* of the* torins of a contract or agrc‘einenl or otherwise, and 
includes any person, body, associaticui or c'omjiany engagCTl in tlie 
business of carrying the goods of persons associat(‘d with that person, 
body, assoeiati(»j or comi)any for the j')ur))ose of having their gotuls 
transported ; 

"public place" means a rovid. street. wa>' or other i^lace, wheth(*r a 
tlioioughfare or not, to which tlu* public* have* a rigid of access, and 
includes any [)lac‘e or stand at which passengc‘rs are picked up or set 
down by a stage carriage; 

"public se rvice vc'hicle" means any motor vehiele used or adaptcal to lu^ 
used f<^r the c arriage of passengers for hire or re ward, and includes a 
motor cal), contract carriage, and stage carriage; 

^[( 26 ) "regisl(‘r(‘d axle wcught" means, in rc'spect of the axle of any vehicle, 
the axle weight certified and rc\gislc*red by the registering authority as 
permissible for that axle*;] 

[a] Substituted for the original claMs<\ hy the MotJ)r Veliit les 0\rncii(lmna) At t, 1058 

(C oi 1956), S. 2 {la^ (w. e. f. 18-2-10571, 

"registered laden weiglU" means in respect of anvr'vchicle the total 
weight of the vehiele and load certified and registered by the registering 
authority as permissible for that vehicle; 


Section 2 (20) — Note 1 
[1} 1 he fact that the p<*rniits granted Iw 
the Regional Transport Authority under S 62 
are to be efic'ctive only for a period 

does not ext'hide them front the definition 
given in S. 2 (20). 1959 Punj 1 (7) [AIR V 46 
C I j : ILR (1958) Pnnj i5(K) (FR). 

[2j A renewed permit is nothing a 

continuation of the original permit. 1957 
S C 489 (492) [(S) AIR V 44 C 74] : 1957 S C R 
66:5. (Hence cancellation of the original permit 
auloniatically puts an end to the rencrvval 
also) 

!3] A permit as defined in S. 2 (20) relates 
only to a specified vehicle and not lt> any 
other vehicle possessed or owned by tlie permit 
holder. 1960 All 247 ( 250) lAIR V 47 C 56]. 

Section 2 (24) — Note 1 
[1] The mere fact that a place would be 
styled as a public place for tlic purposes oi 
toe Gambling Act and the Penaf Co<ie, does 
not necessarily mean that it is a public place 
as defined In this Act. To make it a public 


place nndiT the Act. it rmist he a road, street, 
way or a place over wliicli the public have 
a rigiit to pass or to which tlie public are 
granted acce.ss. A.s the riglits of private citi- 
zens are conf:erne<l, the expression has to be 
construed strictly. 19>H I>an 817 (818) lAIR 

V 25]: 40 On !. Jour 284. (Ifou!ME*?i sitnatwl 
on two sides of motor stand of petitioner — 

V .'ity wall running along third side Fourth 
.side ojK’n and looking toward!! public street — 
— Land privately owind and leased out to 
petitioner — Deep city drain passing through 
portion leasixl — Bridge const nictr'<l to cro.ss 
city drain — I^rricrs of petitioner parke<I over 
liridge — Held that the place W'as not public 
place.) 

Section 2 (25) — Note I 
[i] A goods truck is not a public ^rvico 
vehicle. 1958 Madh Fra 29 (29) (AIK V 45 
C 10] : 1958 Cri L Jour 51 ♦ 1953 Pat 130 
(130. 131) (AIR V 40 C 39] t 1953 tri L Jour 
914, (It is a goods vehicle within S, 2 (8).) 
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(iiS) '"registering authority'" means an authority empowered to register motor 
vehicles under Chapter III; 

(20) "'singe carriage” means a motor vehicle carrying or adapted to carry 
more than six persons excluding the driver which carries passengers for 
hire or reward at separate fares paid by or for individual passengers, 
either for the whole journey or for stages of the journey; 

^l(29^A) * ^ * ^ * * ^], 

[a] Clause (29-A). inserted by A. L. O., 1950, was omitted by the Part B States (Laws) 
Act, 1951 (111 of 1951), S. 3 and Sch. tl-4-1951]. 

CLAUSE (29.B) STATE AMENDMENT 

ORISSA 

After clause (29.A) insert the following, namely, — 

“(29-H) ‘State Transport Service* means a service in which the State Government have 
entire or partial financial interest and winch the State Government may, by notification, 
declare to be a State Transport Service for the purposes of this Act.** 

— Orissa Act I of 1949,^ S. 2. 

[a] The remaining provisions of this Orissa Act I of 1949, except section 1 which applies 
to the whole of the State of Orissa, are, by notifications published in the State Gazette, 
brought into force in the districts of Angul and Sarnbalpur on 1-5-1949; Cuttack, 
Balasore and Mayurbhanj on 7-3-1950; Dhenakanal on 1-11-1950; and Bolangir and 
Sundargarh on 4-6-1951. And from the date of the notification the provisions of Orissa 
Act XXaVI of 1947, arc repealed in respect of the said districts. However, when the 
provisio!is so brought into force are withdrawn from the said districts the said Orissa 
Act XXXVI of 1947, shall be deemed to be revived in the said districts from the date of 
the publication of the notification of withdrawal (see section 1 (4) and (5) of Orissa Act 
I of 1949). 

The Orissa Act I of 1949 is extended to the States merged in the State of Orissa from 
30-9-1950-see Orissa Acts IV of 1950, S. 4 and XVI of 1950, S. 2 (vii). 

(30) "tractor"" means a motor vehicle which is not itself constructed to carry 

any load (other than equipment used for the purpose of propulsion) 
»[♦ ♦ *]; but excludes a road-roller; 

[a] The w'ords and figures “the unladen weight of which docs not exceed 16,000 pounds 
avoirdupois’* were onntted by the Motor Vehicles (Amendment) Act, 1956 (C of 1956), 
S. 2 (n) [w. e. f, 16-2-1957]. 

(31) ""traffic signs"" includes all signals, warning sign posts, direction posts, or 
other devices for the information, guidance or direction of drivers of 
motor vehicles; 

(32) "trailer"" means any vehicle other than a side-car drawn or intended to 
be drawn by a motor vehicle; 

^[(33) "‘transport vehicle"" means a public service vehicle or a goods vehicle;] 
[a] Substituted for the original clause, by the Motor Vehicles (Amendment) Act, 1956 
(C of 1956), S. (2) (o) [w.e.f. 16-2-1957]. 

(34) "unladen weight"' means the weight of a vehicle or trailer including all 
equipment ordinarily used with the vehicle or trailer when working, 
but excluding the weight of a driver or attendant; and where alternative 
parts or bodies are used the unladen weight of the vehicle means the 
weight of the vehicle with the heaviest such alternative part or body; 

(35) "weight"" means the total weight transmitted for the time being by the 
wheels of a vehicle to the surface on which the vehicle rests. 

Section 2 (33) — Note 1 

[1] A private carrier which is a vehicle trailer combination vehicle is not a transport 

adopted tor the use of the carriage of goods vehicle. (*60) 1960-1 Andh W R 194 (195). 
is a transport vehicle. 1959 All 373 (374) (Hence no fitness certificate is required under 
[AIR V 48 C 87]. S. 38 to enable the use of the tractor.) 

[2] A goods truck is a transport vehicle [4] A tractor used for carrying manure for 

because it is a goods vehicle within the mean- agricultural purposes is not a transport vehicle 
ing of S. 2 (8). 1953 Pat 130 (130, 131) [AIR within the meaning of S. 2 (33). 1954 Mad 
V ^ C 39] : 1953 Cri L Jour 914. 1021 (1023) [AIR V 41 C 355] : 1954 Cri L 

[3] Under S. 2 (33) as it stands after the Jour 1578. 
amendment of 1958 a tractor or tractor cum 
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CHAPTER II 

Licensing of Drivers of motor vehicles 

3* Necessity for driving licence. 

(1) No person sliall drive a motor vehicle in any public place unless he holds 
an effective ‘[driving licence] issued to himseff authorizing him to drive the 
vehicle; and no person shall so drive a motor vehicle us a j>aid employee or 
shall so drive a ‘’[transport vehicle] unless his ‘(driving licence] specifically 
entitles him so to do. 

(2) A ^ (State Government] may prescribe the conditions subject to which 
sub-section (1) shall not apply to a person receiving instrtiction in driving a 
motor vehicle. 

^[(S) * ^ ^ . I 

fa] Huhsixtuted for “Hccnce” liy iho Motor Voliicles {Amendment'* Art. 1956 (C of 1956), 
S. 3 [w.e.f. 16.il.l957]. [h] Suhstitutfi I for '’public servic e vehic le", xhtd, (c) Siib- 

swtion (3) was onuitfd by the Motor Vehicles (Amendment) Act, 1942 (XX of 1942), S. 2 
[3-4-1942]. 

4* Age limit in connection with driving of motor vehicles. 

(1) No person under the age of eighteen years shall drive a motor vehicle in 
any public place. 

(2) Subject to the provisions of section 14, no person under the age of twenty 
years shall drive a transport vehicle in any public place. 

hi] Suh-sf^ction f >) was mnifted by the Motor Vehicles (Amendment) Act. 1942 {XX of 
1942), S. 3 [3-4-1942]. 

S« Responsibility of owners of motor vehicles for contraventions of sec- 
tions 3 and 4. 

No owner or person in charge of a motor vehicle shall cause or j)ermit any 


Section 3 — Note 1 

[1] To constitute an oflence under S. 3 the 
offenders must have driven a motor vehicle 
not only without an effective licence hut also 
in any public place. Mence he cannot lx? con. 
victea under S. 3 where there is no evidence 
to show that he drove the vehicle in any public 
place. (’55) 1955 Raj L W 503 (503). 

[2] The plea of an accuse<l that he drove a 
motor vehicle without a licence in the absence 
of any admis.sion that he drove the vehicle in 
a pu lie place is not .siilhcient to convict him 
of an offence under S. 3. (’55) 1955 Kaj L W 
258 (258). 

[3j The non- possession of vali<l licence 
while driving the car is not an oHence uwier 
S. 3. All that the .section re^^uires is that the 
persons driving the car must have obtained 
the licence, and not that he should carry it 
whenever he is on the road w ith his car. it is 
only when the licence is not produced as re- 
uired by sub-s. (3) of S. 88 that the person 
riving tne car can l>e prosecuted for a con- 
travention of S. 3, (’57) 1957 Cri L Jour 86 
(88) (Pat). 

[4] A person driving a motor vehicle after 
the expiry of the term of hisS licence without 
renewing the same contravenes the provisions 
of S. S U) and Is guilty under S. 112. The 
stthacqoent renewal of the licence does not 
date back to the date of the expiry of the old 
liceoceso as to have the effect of cancrlllng 
the offence committed before he obtained the 
xenewal. 1942 Mad 196 (197) [A I R V 29j : 
43 Cri L Jour 524. 


(5] When* a iXTSon, having applitnl lor the 
renewal of his licence before its expiry, con- 
tinued to drive hi.s car after the date of ex- 

f )iry, bona fide fadieving that the licence would 
renewed retrosiwtivciy from the data of 
expiry, and the licence was alsr> in fvict so rc- 
newini, it was held that he ronld not l>e con- 
victed of an ofh’iice under S. 3 on the ground 
that during the p**riod from the expiry of the 
original licence to the date of his rtx:etpt of the 
rciiewc<l licence he had no efft'ctive licence 
with liim 1950 Mad 479 (479) [A I R V 37 C 
205] ILR (1951) Mad 241; 51 Cri L Jour 824, 

Section 4 Note 1 

[1] In the alisence of any evidence contra- 
<licting the statement of the accused that he 
is above twenty years of age he cannot he 
convicted (A an offence under S. 4. (’55) 1955 
Raj L W 503 ( 503). 

[2j A person Inflow twenty years of age 
driving a transport vehicle contravenes the 
provisions of S. 4 (2) notwithstanding the fact 
that he holds a driving licence iKXMUse that 
licence granted by the authority under a mis- 
taken belief of law- does not amount u> a valid 
licence. The mistake of tlic authority may 
renrler it imiiroiM-r to impose any punishment 
on the accuwxl hut it cannot rcmdeT tfwe con- 
travention anytlung less than an tfffcncc. 1954 
Vindh-Pra 17 (19, 20) (AIR V 41 C 8]. 

Section 5 — Note I 

fl] A contravention under S. 5 arlfea In 
very act of the owner permitting a periiott 
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person who does not satisfy the provisions of section 3 or section 4 to drive 
the vehicle- 


6 . Restrictions on the holding of driving liccnces- 

(1) No person shall, while he holds any ‘[driving licence] for the time being 
in force, nold any other ‘[driving licence] except a ‘[driving licence] issued in 
accordance with the provij^ions of section 14, or a document authorizing, in 
accordance with the rules made under section 92, the person specified therein 
to drive a motor veliicle. 

(2) No holder of a ‘[driving licence] shall permit it to lx* used l)y aiiV other 
person. 

(3) Nothing in this section shall prevent a licensing authority having the 
jurisdiction referred to in sub-section (l)oi section 7 from adding to the 
classes of vehicle which the ‘[driving licence] authorizes the holder to drive. 

[a] Substituted for “licence” by the Motor V'elncles (-\rnendment) Act, 1956 {C of 1956), 
S. 4 (w.e.f. 18-2-1957]. 


T# Grant of driving licence. 

(1) Any person who is not disqualified under section 4 for driving a motor 
vehicle and who is not for the time being disqualified for holding or obtaining 
a ‘[driving licence] may apply to the licensing authority having jurisdiction in 
the area in which he ordinarily resides or carries on business or, if the applica- 
tion is for a ‘[driving licence] to drive as a paid employee, in wliich the 
employer resides or carries on business, for the issue to him of a ‘[driving 
licence]. 

(2) Every application under sub-section (l) shall be in Form A as set forth 
in the First Scliedule, shall l>e signed by, or bear the thumb impression of, the 
applicant in tu'o places, and shall contain the information required by the 
form. 


(3) Wliere the application is for a 

Section 5 — Note 1 (contd.) 
without driving licence to drive his vehicle. 
The owner's knowledge as to that person not 
osscssing a licencf? is not a necessary ingre- 
ient of tho offence. 1951 Bom S08 (308) 
[AIR V 38 C 68] : ILR (1951) Bom 200 (DB). 

[2] A motor bus owner allowing his driver 
to drive his omnibus without a licence cannot 
plead in defence to his prosecution that the 
expiry of tho driver's license was not known 
to him. 1927 Mad 1080 (1080) [A I R V 14] : 
51 Mad 187 : 28 Cri L Jour 982. 

[3] Where a motor bus is driven by a person 
who has no licence without the knowledge of 
the owner, tho owner cannot be convicted. 
Nor can he bo convicted on the ground that his 
licensed driver had given the unlicensed driver 
permission to drive. 1928 Cal 410 (411, 412) 
LAIR V 15] : 29 Cri L Jour 694. 

f4] Wdiere the driver of a motor car drove 
it D^ond the limits of his licence, held that 
the owher of the car was not liable unless 
there was evidence to show that he knew that 
his driver was going to take the car beyond the 
limits of licence or that he in any way autho- 
rised that act. 1932 Bom 474 (475) [A 1 R V 
191: 33 Cri L Jour 746 (DB). , 

[51 Absent master is not criminally liable 
for fast driving where he had cautioned the 
driver not to exceed the regulation speed and to 
drive with doe care and caution. 1924 Cal 
985 (988) [AIR V 11] : 51 Cal 948 : 25 Cri L 


‘[driving lic'cnce] to drive as a paid 

[0] The owner of a bus permitting his driver 
who has authority to drive only a light trans- 
port vehicle to drive his bus, cannot be said to 
contravene the provisions of S. 5 of the Act 
because a bus or a taxi whatever its weight 
may be is only a light vehicle within the 
meaning of S. 2 (9) read with S. 2 (13). 1955 
Mad 627 (628) [AIR V 42 C 194j : 1955 Cri I> 
Jour 1506. 

[7] T'he person who w^as in charge of the 
car at the time of the accident or immediately 
thereafter and to whose orders the driver w'as 
in fact submitting at that time is amenable to 
this section even though he may not himself 
be the owuier of the car. 1928 All 261 (262) 
[AIR V 15] : 29 Cri L Jour 357 (DB). 

L8j Where the licenced driver while driving 
a vehicle on the owner’s business permitted 
another who had no licence to drive the vehi- 
cle and a person on the road was run over and 
killed it w^as held that the owner was vicari- 
ously liable for payment of damages on a claim 
made by the next>of>kia of the d^eased. 1953 
Assam 157 (161) [ (S) AIR V 42 C 36] (DB). 

Section 7 — Note 1 

[1] A licence granted by mistake to person 
who is disQualified to hold a licence under 
S. 4 is no licence at all. Hence driving a 
vehicle under such licence amounts to an 
offence. 1954 Vindh-Pra 17 (19) [A I R V 41 
C8]. 
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employee or to drive a transport vehicle, or where in any" other case the liccns- 
ing authority for reasons to be stated in writing so requires, the application 
shall be accompanied by a meiliciil certificate in Form C, as set forth in the 
First Schedule, signed by a registered medical practitioner. 

(4) Every application for a ‘[driving licence) to drive as a paid employee 
and every application for a ‘[driving licence] to ilrive a transport vehicle shall 
be accompanied by three clear copies of a recent photograj)h of the aj)pl!cant. 

(5) If. from the application or from the medical certilicale referrtxl to in sub- 
section it appears that the applicant is suffering from any disease or dis- 
ability specified in the Second Scheuule or any other disease* or disvibility which 
is likely to cause the driving by him of a motor vehicle of the class which lie 
would be authorised by the ‘[driving licence] applied for to drivi* to lie a source 
of danger to the public or to the passengers, the licensing authority sliall refuse 
to issue the ‘[driving licence] . 

Provided that - 

(a) a ‘[driving licence] limited to driving an invalid carriage mav be issued 

to the applicant, if the licensing authority is satisfied that lie is fit to 
drive such a carriage; 

(b) the applicant may, except where he sutlers from a disease or disability 

specified in the Second Schedule, claim to he subjectexl to a test of his 
fitness or ability to drive a motor vehicle of a particular construction or 
design, and, if he passes such test to the satisfaction of the licensing 
authority and is not otherwise disqualified, the licensing authority shall 
grant him a ‘[driving licence] to drive such motor \ clucle as the licens- 
ing authority may specify in the ‘(driving licence.! 

( 6) No ‘[driving licence] shall be issued to any applicant unless — 

b(* ♦ ♦j passes to the sati.sfaction of the licensing authority the test of 

competence to drive specified in the Third Schedule, 

* ♦] 

•[Provided that, where the application is for a lic(*ncc to drive a motor cwcle 
or a light motor vehicle, the licensing authority sliall exempt the applicant from 
Part I of the test specified in the Third Schedule, if the licensing authority is 
satisfied — 

(a) that the applicant has previously held a licence to drive and that the 

period between the date of expiry of that licence and the date of such 
application does not exceed five years; or 

(h) that the applicant holds a driving licence issued by a competent authority 
of any country outside India :] 

Provided further that where the application is for a ‘[driving licence] to 
drive a motor vehicle (not being a transport vehicle) otherwise than as a paid 
employee, the licensing authority may exempt the applicant from ^[^ ‘ the 
test specified in the Third Schedule if the applicant possesses a driving certi- 
ficate issued by an automobile association recognised in this Iwhalf by the State 
Government. 

^[(^) The test of competence to drive shall be carried out in a vehicle of the 
type to which the application refers, and. for the purposes of Part I of the 
test, — 

fa) a person who passes the test in driving a heavy motor vehicle «?hall be 
darned also to have passed the test in driving any medium motor vehicle 
or light motor vehicle; 

(b) a person who passes the test in driving a medium motor vehicle 1^ 

deemed also to have passed the test in driving any light motor vehicle.] 

(S) When an application has been duly made to the appropriate lic^sing 
authority and the applicant has satisfied such authority of his physical fitness 
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and of his competence to drive and has paid to the authority a fee of **[eleven 
ruTOes] the licensing authority shall grant the applicant a ‘[driving licence} 
unless the applicant is disqualified under section 4 for driving a motor vehicle 
or is for the time being disqualified for holding or obtaining a ‘[driving licence]; 

Provided, — 

![■ * ♦ ♦ ♦ ♦ »j 

![♦ ♦ ♦] a licensing authority may issue a ‘[driving licence] to drive a 

motor cycle or a ‘'[light* motor vehicle] notwithstanding that it is not 
the appropriate licensing authority, if the licensing authority is satisfied 
that tnere is good reason for the applicant's inability to apply to the 
appropriate licensing authority: 

^Provided further that the licensing authority shall not issue a new driving 
licence to the applicant, if he had previously held a driving licence issued 
under this Act, unless it is satisfied that there is good reason for his inability to 
obtain a duplicate copy of his former licence.] 

[a] Suhstituteii for “licence” by the Motor Vehicles (Amendment) Act, 1950 (C of 1956) 
S. 5 (a) [w. e. f. 16-2-1957]. (hj The brackets and letter “(a)” were omitted, ibid, 1942, 
(XX of 1942), S. 4 [3-4-1942]. fc] The word “or” was omitted, ibid. [d\ Clause (b) was 
omitted, ibid, [e] Substituted for the first Proviso, by the Motor Vehicles (Amendment) 
Act, 1956 (C of 1956), S. 5 (b) fw. e. f. 16-2-1957]. [(] The words “Part I of” wereonutUsf 
by Act XX of 1942, S. 4 [3-4-1942]. [gj Substituted for the original sub-sec (7), by Ac t 
(C of 1956), S. 5 (c) [w. e. f. 16-2-1957]. [h] Substituted for “five rupees”, ibid, S. 5 (d) 
!w. e. f. 16-2-1957]. [i] Clau.se (a) was om tted l)y Act XX of 1942, S. 4 [3-4-1942]. 
[f] The brackets and letter “(b)” were omitted, ibid, [k] Substituted for “motor car” by 
Act C of 1950, S. 5 (d) [w. e. f. 16-2-1957]. [1] Inserted, ibid. 

OBJECTS AND REASONS 

/ ((}) — “Sub-.set?tion (0) of section 7 “The committee feel that an applicant for a 
of the Act provides for the exemption of ex- licence to drive a motor cycle or a light motor 
perienced clrivers from Part 1 of the driving vehicle who has previously held a licence 
test. The amendment of sub-section (6) seeks should be exempted from Part I of the driving 
to provide exemption of persons who hold a test, in case the period between the date or 
driving licence issued by a competent autho- expiry of that licence and the date of his 
rity in a foreign country also,” — S. O. R. of application does not exceed five years.” — 
Amending Act C of 1956, J. C. R. of Amending Act C of 1950, 

8 . Form and contents of driving licence. 

(1) Every ‘[driving licence], except a ‘[driving licence] issued under section 
14, shall be in Form D as set forth in the First Schedule and shall have affixed 
thereto one of the signatures or thumb impressions given on the form of appli- 
cation for the ^[driving licence] and, in the case of a ‘[driving licence] to arive 
as a paid employee or to drive a transport vehicle, one of the photographs 
referred to in sub-section (4-) o[ section 7. 

(2) A ‘[driving licence] shall specify whether the holder is entitled to drive 
as a paid employee and whether he is entitled to drive a ‘’[transport vehicle] 
and shall further l>e expressed as entitling the holder to drive a motor vehicle 
of one or more of the following classes, namely: — 

(a) nx motor cycle, 

^[(b) invalid carriage, 

(c) light motor vehicle, 

(d) medium motor vehicle, 

(e) heavy motor vehicle, 

(f) toad-roller, 

(g) motor vehicle of a specified description.] 

[a] Substituted for '‘licence”, by the Motor Vehicles (Amendment) Act, 1956 (C of 1956)r 
S, 0 Fw. e, f, ie..^l957]. [b] Substituted for “public service vehicle”, ibid, [c] SubstiiuUd 
for clauses (b) to (k), ibid. 

•[8A. Additions to driving licence. 

(1) Any person holding a driving licence issued under this Chapter who is 
not for the time being disqualified for holding or obtaining a driving licence 
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may apply in Form AA as set forth in the First Schedule, to the licensing 
autnority having jurisdiction in the area in which he ordinarily resides or 
carries on business or, if the application relates to a licence to drive as a ptiid 
employee, in which the employer resides or carries on business, for the addition 
of another class of motor vehicle to the licence, 

^^)The provisions of section 7 shall apply to an application under this 
section as if the application were for the grant of a licence under that section 
to drive the class ot motor vehicle which the applicant desires to be added to 
his licence : 

Provided that the provisions of sub*sections (S) and ^4) of that section shall 
not apply where the applicant is the holder of a licence to drive as a paid 
employee or to drive a transport vehicle. 

(3) No fee other than a fee for the test of conn>etence to drivH* shall be 
charged for an addition to a driving licence under this section.] 

[a] In<erteJ hv the Motor X’ehicles (Ameiulriieul) .-Kct, 1956 (C of 1956), S. 7 [w. e. f. 
16-2.1957]. 

9. Extent of validity of driving licence. 

(1) Subject to any rules made by a ^[State Government] under sul)-section ^7), 
a “(driving licence] issued under the foregoing sections shall be eUective 
throughout ‘‘[India]. 

(2) Snl)ject, in the case of international driving permits issued in pursuance 

of ' [any International Convention relative to motor traffic to which the (AUitral 
Government is for the time lK?ing a party], to any rules made by the C>entral 
Government under section 92 and subject in any other case to the provisions of 
sub-section (4), a “(driving licence] to drive a motor vehicle issucHl hy a 
competent authority ‘‘[in tlie State of Jammu and Kashmir] ^ ] shall, if 

the holder is ordinarily resident *[111 that State], l>e valid throughout ‘^[Iiidia] as 
if it were a •[driving licence] issued under this Act : 

Provided that such holder is not di.scjualified under any of the j)rovisions of 
this Act for holding or obtaining a “[driving licence] in ‘‘[India]. 

(3) A ^[State Government] may, hy rules made under section 21, — 

(a) provide that a specification entitling the holder of a “[driving licemee] to 
drive a “(transport vehicle] shall be made in the “(driving licence] only 
by or under the authority of the Regional Transport Authority con.stitutod 
under Cliapter IV, 

(b) regulate the suV)mission of applications for such licences to the said 

authority, 

i( ♦ • • * • • ] 

(4^ If the Central Government is satisfied that licences issued in *>!lndia 
under this Act are not effective in ^{the State of Jammu and Kashmir) “ 

or are effective suf)ject to unreasonable conditions or that like condition.s anc 
requirements to those imposed by this Act are not imposed in a reasonable 
degree upon the issue of licences ‘(in the State) “ • ], the Central Govern- 
ment shall, hy notification in the Official Gazette, declare that licences 
generally or any particular class of “(driving licence) issued in ‘"[that .State] 
shall not f>e valicl in ^[India]. 

[a] Subglituted for *‘hcetice” by the Motor Vehicles (Amendment) Act, 1956 (C of 1956)^ 
S. 8 [w. e. f. 10-2.1957]. [b] Suhntituted for ’’the States”, by the Part B State? (LawM> 

Act, 1951 (111 of 1951), S. S and Sch. [1-4.1951], [c] tiuhstUuUd for “the International 
Convention relative to motor trufBc concluded at Parir^ rm the 24th day of April, 1926, or 
of any Convention modifying the same”, by Act C of 1956. S. 8 [w. e. f- 
SabUituted for ‘*in any Part B State”, i>y Act II! of 1951, S. 3 and Sch. [1-4.19SIJ, 
tel The words “or in the French or Portuguese Settlements bounded by wijro 

omUted by Act C of 1956, S. 8 [w. c f 16.2-1957]. [f] SuUtituUd for the wfirdt In the 
State or ^tlement in which the licence was issuer!”, [gj Sx^iiuM for public 

service vehicle”, iind. tb] The word *or” was omillM tfnd, [Q Clause (c) was omitUfd, 
Md. [|] SubUiiuUd for ^‘any Part B State or”, by Act III of 1951, 8. 3 md Sch. 



410 Is lO-B 11 N 1] 


[The] Motob Vehicles Act, 1939 


[1-4*1951], [k] Subatituted for “in any State’’, ibid. [Ij The words “or Settlement as 

aforesaid’^ were by Act C of 1956, S. 8 [w. c. f. 16-2*1957]. [m] Substituted for 

“the State or Settlement”, ibid. 

*110^ Currency of driving licence. 

A driving licence issued or renewed under this Act shall, subject to the pro. 
visions contained in this Act as to the cancellation of driving licences and the 
d^iualification of holders of driving licences for holding or obtaining driving 
licences, be effective without renewal for a period of three years only, from 
the date of the issue of the licence or, as the case may be, from the date with 
effect from which the licence is renewed under section 11; and the driving 
licence shall be deemed to continue to l)e effective for a period of thirty days 
after the date of its expiry.] 

fa] Substituted for the former section hv the Motor V^ehicles (Amendment) Act. 1956 
(C of 195e\ S. 9 [w. e. f. 16-2-1957]. 

OBJECTS AND REASONS 

“It is proposed to raise the period of cur- provide for the continuity of old licences, 
rency of driving licences from one to tlirce rather than the issue of a new one in every 

years and to provide that a driving licence such case, in order to preserve the previous 

shall be renewe<l from the date of its expiry record of the holder. If the perioef durine 

in the case of applications made within the which a driving licence has not been renewed 

IKjriod of grace and with effect from the date is as long as five years, clause 10 [now sc*e 
of renewal in the case of applications made S. 11 (3A)] provides that the licensing autho- 
after the expiry of that period. The existing rity may compel the applicant to undergo a 
sections 10 and 11 make no provision for the driving test. The period of grace is also being 
renewal of a driving licence which has lapsed increased from 15 to 30 days.” 
for a considerable period of time, e.g., owing — S. O. R. of Amending Act C of 1956. 

to illness or absence abroad. It is desirable to 

1 1. Renewal of driving licences. 

^l(l) Any licensing authority may, on application made to it, renew a licence 
issued under the provisions of this Act with effect from the date of its expiry : 

Provided that in any case where the application for the renewal of a licence 
is made more than thirty days after the date of its expiry, the , driving licence 
shall be renewed with effect from the date of its renewal.] 

(2) An application for the renewal of a ^[driving licence] shall be made in 
Form B as set forth in the First Schedule and shall contain the declaration 
required by that form; provided that where the applicant does not or is unable 
to subscribe to the said declaration the provisions of sub-section (5) of section 7 
shall apply. 

Where an application for the renewal of a driving licence is made pre- 
vious to, or not more than thirty days after, the date of its expiry, the fee pay- 
able for such renewal shall be nine rupees. 

(8A) Where an application for the renewal of a driving licence is made more 
than thirty days after the date of its expiry, the fee payable for such renewal 
shall be eleven rupees : 

Provided that the fee referred to in sub-section (3) may be accepted by the 
licensing authority, if it is satisfied that the applicant was prevented by good 
cause from applying within the time specified in that sub-section : 

Provided further that if the application is made more than five years after 
the .driving licence has ceased to be effective, the licensing authority may 
refuse to renew the driving licence, unless the applicant undergoes and passes 

Section 11 — Note 1 

[1] Section 11 (3) de^ls only w'ith the Therefore it is not correct to say that S. f f 
jmaoimt to be paid for a renewal of a licence gives 15 days of grace within which period it 
and merely states that the fee for the renewal is unnecessary to apply for a licence. 1942 
of a licence, if the application is made previ. Mad 190 (197) [AIR V 29] ; 43 Cri L Jour 524 
ous to or within 15 days subsequent to the 1942 Bom 210 (217) [A I R V 29] : 43 Cri L 
date of the eexpiration of the licence shall be Jour 778 (DB). 
three rupees; if after that date, five rupees. 
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to its satisfaction the test of competence to drive sixjcifiod in the Third 
Schedule.] 

(4) When the authority renewing the ‘’[driving licence] is not the authority 
which issued the '’[driving licenc-e], it shall intimate the fact of renewal to the 
authority which issued the ''[driving licence]. 

faj Substituted for the former .suh-s. (1). by the Motor Vehiele.s (.^mendnxsiit) Act, 195® 

(C of 1956), S. 10 [\v. v. f. 16-2-19571. [b] Suhf^tituitd for “1 icxMtcc’*, li'j Suhst%* 

iuted for the fomicT sub-.s. (5), itnJ. 

IZ. Revocation of driving licence on grounds of disease-or disability. 

Notwithstanding anything contained in the foregoing sections, ''(any licens- 
ing authority] may at any time revoke a ^[driving lic'cncc] • •), or may 

require, as a condition of continuing to hold suen ‘^[driving licence], the holder 
thereof to furnish a fresh medical certificate in Form C as set forth in the 
First Schedule signed as re(|uired by sub-section (3) of section 7, if the licens- 
ing authority has reasonable grounds to iKdieve that the holder of the *^ldriving 
licence] is, W virtue of any disease or disability, unfit to drive a motor vehicle 
<*[and where the authority n^voking a driving licence is not the authority winch 
issued the same, it shall intimate the fact of revocation to the authority which 
issued that licence j. 

[a] Substituted ior ** A lireiisiiig authority”, hy the Motor Vi'hiclcs (Aineiulnieut) Act, 
1956 (C of 1956). S. 11 f\v. e. i. 16-2-1957 , [h] Substtlutsd for “licence”, itnd, [c] 'I'he 

words “issifcd h>' it” were omitted, ifnd. [d] Inserted^ tbui. 

OBJECTS AND REASONS 

Amendfnerits made in 1966 , — “Under section to examine liie case and to hi^ar any ropre- 

12. a licensing authority m ay revoke a licence seutations llie holder may like to maKo. This 
on grounds of disease or disability oidy it the clause provides for sucli powers, «nd further 
licence was issuer! by it; hut if the liceiue- provides that the licensing authority, which 
holder has moved from the place where lu* revokes any beence not issued by it, shall 
ol)taiiu*d the licenc<‘, the lieeusiug authority iidonn the licensing authority which origi. 
of the area to winch lu‘ h<i.s removed has no nally issued the licence.” 

such powers. The latter is in (iu' best position — S, O. B. 

13. Orders refusing or revoking driving licences and appeals therefrom, 

(1) Where ‘"[a licensing authority refuses to issue or renew, or revokes, any 
driving licence, or refuses to add a class of motor vehicle .to any driving 
licence], it shall do so by an order communicated to the applicant or the 
holder, as tlie ca.se may be, giving the reasons in writing for such refusal or 
revocation. 

Any person aggrieved by an order made under sub-section may. 
within thirty days of the service on him of the order, appeal to the preseril>ed 
authority which shall decide the appeal after giving such person and tb© 
authority making the order an opportunity of being heard and the decision of 
the appellate authority shall be binding on the authority making the order.] 

^{( 3 ) ♦ ♦ ' ♦ ^ 

[a] Substtluled for “the licensiug authority refuses to issue or revoke# or refuses to renew 
any licence”, by the Motor V’ chicles (Amendment) Act, 1956 (C of 1956), S, 12 (w. e. f. 
16-2-19571. [b] SubstUnUd for the original sub-section (2), [c] Sub-«<ictian (5) was 

* omitted, *hid. 

OBJECTS AND REASONS 

Amendment made in 2966.--The existing of being heard. The amendment In sub-t 
section 13 (2) gives the licensing autliority, tion (2) is designed to clarify the position— 
but not the aggrieved person, an opportunity S. O. R. 

14. Licences to drive motor vehicles, the property of the Central Oovern* 

ment. 

(1) The authority specified in Part A of the Fourth Schedule may crant 
•[driving licences], valia throughout ^[India], to persons who have commeted 
their eighteenth year to drive motor vehicles which are the property •[or for 
the time being under the exclusive control] of the Central Covemment ^[and 
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are used for Government purposes unconnected with any commercial enter- 
prise.] 

A •[driving licence] issued under this section shall SMcify the class or 
classes of vehicle which the holder is entitled to drive ana the period for 
which he is so entitled. 

(,3) A •[driving licence] issued under this section shall not entitle the holder 
to drive any motor vehicle except a motor vehicle which is the property ®[or 
for the time being under the exclusive control] of the Central Government. 

(4) The authority issuing any •[driving licence] under this section shall at 
the request of any State Government furnish such information respecting any 
person to whom a •[driving licence] is issued as that Government may at any 
time require. 

[aj Substituted for ‘‘licences**, by the Motor Vehicles (Amendment) Act, 1956 (C of 1956) 
S. 13 [w. e. f. 16-2-1957]. [b] Substituted for “the States”, by the Part B States (Laws) 

Act, 1951 (III of 1951), S. 3 and Sch. [1-4-1951]. [c] Inserted by the Motor Vehicles 
(Amendment) Act, 1942 {XX of 1942), S. 5 [3-4-1942] [d] Inserted by Act C of 1956, 
S. 13 [w. c. f. 16-2-1957]. [ej Substituted for “licence”, ibid. 

OBJECTS AND REASONS 

Amendment made in lidjb . — The amendment purposes and not to vehicles used for a coin- 
made in section 14 (1) “is designed to make it inercial purpose or in connection with any 
clear that the provisions of section 14 apply commercial department of the Central Cov- 
only to motor vehicles used for Government ernment.*’ — S. O. H. 

IS. Power of licensing authority to disqualify for holding a driving licence. 

If a licensing authority is satisfied after giving him an opportunity of 
being heard that any person — 

is a habitual criminal or a habitual drunkard, or 

(h) is using or has used a motor vehicle in the commission of a cognizable 
offence, or 

(c) has by his previous conduct as driver of a motor vehicle shown that his 
driving is likely to he attended with danger to the public, 
it may, for reasons to 1^ recorded in writing, make an order disqualifying that 
person for a specified period for holding or obtaining a ^[driving licence]. 

(2) Upon the issue of any such order a person affected, if he is the holder of 
a “(driving licence], shall forthwith stirrender his "[driving licence] to the 
licensing authority making the order, if the "[driving licence] has not already 
been surrendered, and the licensing authority shall— 

(a) if the "(driving licence] is a licence issued under this Act, keep it until 

the disqualification has expired or has been removed, or 

(b) if it is not a "[driving licence] issued under this Act, endorse the disquali- 

fication upon it and send it to the licensing authority by which it was 
issued. 

(3) Any person aggrieved by an order made by a licensing authority under 
this section may, within thirty days of the receipt of the order, appeal to the 

[ )rescribed authority, and such appellate authority shall give notice to the 
icensing authority and hear either party if so required by that party and may 
make such inquiry into the matter as it thinks fit. An order made by any suen 
appe^llate authority shall be final. 

[a] Stibstiiuted for “licence**, by the Motor Vehicles (Amendment) Act, 1956 (C of 1956), 
S. 14 [w. e. f. 16-2-1957.] 

16 . Power of Regional Transport Authority to disqualify. 

(1) A Regional Transport Authority constituted under Chapter IV may for 
reasons to be recorded in writing and subject to any prescribed conditions 

Section 16 — Note 1 the overloading of the bus where the duty of 

[1] The Road Traffic Board cannot suspend preventing the overload is placed only on the 
the comp^ency ceatificate of the driver for conductor by Rules fram^ under the Act. 
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ileclare any person disqualified, for a specifieil [period, for holding or obtaining 
a licence to drive ^[a transjKirt vehicle) in the provitice. 

(i^) Anv {lerson a^rieved l>y an order of a Regional Transport Atithority 
made unaer sub section (1) may within thirty days of the receipt of intimation 
of such order ap{>eal against the order to the prescrilx'd authority. 

[al Suhstitut^ii for “a public stervice vehicle”, by the Motor VelucU »5 (Aimmdment) Act, 
1956 (C of 1956), S. 15 Iw.e.f. ia.ii-1957i. 


17 . Power of Court to disqualify. 

(2) Where a person is convicted of an offence under this Act, or of an 
offence in the commission of w hicli a motor vehicle was uscxl the Court l)y 
which such jx^rson is convicted may, subject to the provisions of this sectioiu 
in addition to imposing any other punishment avithori/.ed l>y law, declare the 
person so convicted to lx* disqualified, for such jx^riotl as the C'onrt may 
specify, for holding any '^(driving licence] or for holding a ‘(driving licence] to 
drive a particular class or description of vehicle. 

(2) A Court shall not order the disqualification of an offender convicted for 
the first or second time of an offence punishable under section 115. 

(3) A Court shall order the discpialification of an offender convicted of an 
offence nunishable under section 117, and such dis(]uaIilication shall 1x3 for a 
period or not less than six months. 

(4) A Court shall order the disqualification of an offender convicttnl of an 
offence against the provisions of clause (c) of sub-section f of section 87 or of 
section 89. and such disciualification shall lx* for a peritxl of not les.s than one 
month. 


(5) A Court shall, unless for sjxcial reasons to lx* recorded in writing it 
thinks fit to order otherwise, order tne discjualification of an oHender — 

(a) who having been convicted of an offence punishalile under section 116 is 

again convicted of an offence punishable under that .section ; 

(b) who is convicted of an offence punishable under section 120 ; or 

fc) w ho is convicted of an offence punishable under section 123 : 

Provided that the period of disqualification shall not excetHl, in the cases 

referred to in clauses faj and (/jj. two years, or, in the case referred to in 
clause (c), one year. 

(6) A Court ordering the disqualification of an offender convicted of an 
offence punishable under section 110 may direct that the offender shall, whe- 
ther he nas previously passed the test of competence to drive sjx'jcified in the 


Section 16 — Note 1 Icnntd.) 

1957 Trav-O) 141 (14i, 144) [AIR V 44 C 44]: 
ILR (1956) Trav-Co 1295 (DB). 


Section 17 — Note 1 

[1] Tlx l>est way to stop clanfleroiis driving 
by persons wfio earn their livelinood by driv- 
ing motor vehicles is for the Court, on the 
conviction of the offender, to cause narticu- 
lars of the conviction to be endorscu on the 
licence held by the accused and cancel or 
suspend that licence or to declare tfx accus^Kl 
disqualified for obtaining a licence either per- 
manently or for such period as it thinks fit. 
1925 Bom 526 (526) [AIR V 121: 26 Cri L Jour 
1536 (DB). 

[2] Where the accused had been driving 
cars regularly for about 13 yejirs and had 
obtained a large number of good certificateK 
from a variety of masters, and where he had 
never l>efore had a conviction for bad driving 
orfd tluit the veriUct that be was unfit to I 


a licence bc<:aiise he was not a good driver 
was ridiculous in view of his ret:ora and must 
be cancelled. 1925 All 798 (800) [AIR V 12] : 
26 Cri L four 1254. 

f3] Although S. 17 does not expressly pro 
vide so a driver can lx disrpialified under tlu? 
section for holding a licence even where he is 
convicted for an infraction of tfie statutory 
Motor Vehicii??i Rules. 1955 Cal 567 (569) 
(S) AIR V 42 C 176] : 1955 Cri C Jour 1477. 
(Person con vie twl under S. 112 for violation 
of R. 90 (h) of Bc»ngal Motor Vehicles Rules.) 

[4] Tlx punishmemt which has to Ik? 
fied under S. 367 (2). Criminal F. C.. cannot 
incliK^ an order of dis<ju«lification for hold- 
ing a driving licence. Hence no appeal lies 
from a conviction under Ss, 78, 86 and 116, 
Motor Vehicles Act, when the sentence is of 
fine of Rs. 45 and disqualification to hold 
licence for threx months. 1945 Mad 27 (28) 
[AIR V 321 : 1 L R (1945) Mad 315 1 46 Cri h 
Jour 300. 
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Third Schedule or not, remain disqualified until he has subsequent to the 
making of the order of disqualification passed that test to the satisfaction of the 
licensing authority. 

(7) The Court to which an appeal lies from any conviction of an offence of 
the nature specified in sub-section flj may set aside or vary any order of 
disqualification made by the Court Ixdow, and the Court to which appeals 
ordinarily lie from any Court may set aside or vary any order of disquali- 
fication made by that Court, notwithstanding that no appeal lies against the 
conviction in connection with which such oraer was made. 

[a] Huhdituted for “licence”, by the Motor Vehicles / Airienfhnent'! Act, 1956 'C of 1956\ 
S. le Lw.e.f. ie-2-1957J. 

18 . Effect of disqualification order. 

(1) A person in respect of whom any disqualification order is made sliall \ye 
debarrecl to the extent and for the period specified in such order from holding 
or obtaining a ^‘[driving licence] and the ‘^[driving licence], if any, held by such 
person at the date or the order shall cease to be effective during such period. 

(2) The operation of a disqualification order made under section 17 shall not 
be suspended or postponecf while an appeal is pending against such order or 
against the conviction as a result of which such order is made, unless the 
appellate Court so directs. 

(S) Any person in respect of whom any disqualification order has been rnaclc^ 
may at any time after the expiry of six months from tlie date of the order 
apply to tne Court or other autnority by which the order was made, to remove 
the disqualification; and the Court or authority, as the case may be, may, 
having regard to all the circumstances, either remove or vary the order of 
disqualification : 

Provided that where an application has been made under this section a 
second application thereunder sliall not be entertained before the expiry of a 
further period of three months. 

fa] Subsiituted for “licence,” hv the Motor Vehicles (AnicnJmenl) Act, J956 (C of 1956;, 

S. 16 lw.e.f. 16-2-1957]. 

19 . Endorsement. 

(1) The Court or authority making an order of disqualification shall endorse 
or cause to be endorsed upon the ‘^[driving licence], if any, held by the person 
disqualified particulars of the order of disqualification ana of any conviction 
of an offence in respect of which an order of disqualification is made; and 
particulars of any removal or variation of an order of disqualification made 
under sub-section (3) of section 18 shall be similarly so endorsed. 

(2) A C^oiirt by which any person is convicted of an offence specified in the 
Fifth Schedule shall, whether or not an order of disqualification is made in 
respect of such conviction, endorse or cause to be endorsed particulars of such 
conviction on any ^[driving licence] held by the person convicted. 

(8) Any person accused of an offence specified in the Fifth Schedule shall 
when attending the Court bring with nim his *^[driving licence] if it is in his 
possession. 

fal Substituted for “licence,” by the Motor Vehicles (Amendment) Act, 1956 (C of 1956], 
k 16 [w.e.f. 16.24957]. 

20 . Transfer of endorsement and issue of driving licence free from 
endorsement. 

(1) An endorsement on any •[driving licence] shall be transferred to any new 
or duplicate ^{driving licence] obtained by the holder thereof until the holder 
becomes entitled unwr the provisions of this section to have a [driving licence] 
issued to him free from endorsement. 

(2) Where a •[driving licence] is required to be endorsed and the •[driving 
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licence] is at the time not in the possession of tlie Court or authority by which 
the endorsement is to be made then — 

(a) if the jx;rson in respect of whom the endorsement is to l)e made is at the 
time the holder of a *!driviug licenceK he shall prcxfuce the ^[driving 
licencei to the Court or autliority within five days, or such longer time 
as the Court or authority may fix. or 

(/)j if, not Ixing tl\en the holder of a ^(driving lictaKe!. he subseciuently 
obtains a •[driving licence], he shall witlnn h\es da\s after obtaining 
the •[driving licence] produce it to the Court or authoi ity; 
and if the •[driving licence] is not produced witlhn the tiint^ sjx'cified it shall 
on the expiration oi such time be of no elfect until it is i^rcxiuctHl lor the pur- 
pose of endorsement. 

("5^ A |X3rson whose •[ilriving licence] lias been eiKlorsetl shall, if during a 
continuous period of three years since the last endorsi'inent was made no 
further order of endorsemei»t has bet n made against him, 1 h‘ <*ntitled. on sur- 
rendering his •[driving lieiaice; and o\\ {las nu iit of a fee of five rujices, to 
receive a new •[driving hceneej free ironi all endorsements. If the endorsement 
was only in respect of exceeding a sptxal limit, he shall be entitled to hava^ a 
clean •[driving licence] issued on tlu' expiration of one year from the date of 
the order: 

Provided that in reckoning the s.iid period of three y{*ars and one year. 
res|)ec'ti\ ely, any period durine wliich the: said person was distpialified for 
holding or obtaining a '‘’[driving lieenee] sliall Ik‘ excluded. 

(4) When a •[dri\ iiig licence] is enilorsed by or an order of endorsement is 
made* bv anv Court, tlie (amrt shall send particulars of tlie endorsement or 
order, as the case may lie, to the licensing anthoritv by which the ‘[driving 
liccneej was last renewed and to the licensing aulnority whieli grante<l the 
•[driving licence]. 

( j) Where llie holder of a ‘[driving licence ] is dis(|uahfied l>y the order of 
any Court for holding or obtaining a •[driving licence], the Court shall take 
[K)ssession of the ‘[driving licence] and forward it to the licensing authoritv by 
which it was granted or last rtaiewed and that authority shall keep the ‘[driv- 
ing licence] until the discjualification has expired or has been removed and the 
person entitled to the ‘[driving licence] has made a demand in writing for its 
return to him; 

Provided that, if the disqualification is limited to the driving of a motor 
vehicle of a particular class or description, the Court shall endorse the ‘[driv- 
ing licence] to this effec t and shall send a copy of the order of dis(|iiaIification 
to the licensing authority by wdiich the ‘[driving licence] was granted and shall 
return the ‘[driving licence] to the holder. 

(0) Where on an appeal against anv conviction or order of a Court w^hieh has 
been endorsed on a licence, the appellate Court varies or sets aside the convic- 
tion or order, the appellate Court shall inform the licensing authority by which 
the ‘[driving licence] was last renewed and the licensing authority wliich 
granted the‘[clnving licence], and shall amend or cause to be amended the* 
endorsement of such conviction or order. 

[a] iSii/is/t/u/e-i for ‘‘licence’^ by the Motor Vc*hiclcs ( Amend men t) Act. l9o6 of 1956), 
S. 16 [16-2-1957]. 

21« Power to make rules. 

(1) A ‘[Slate Government] may make rules for the purpose of carrying into 
effect the provisions of this Chapter. 

(2) Without prejudice to the generality of the foregoing power, such rulc^ 
may provide for — 

(a) the appointment, jurisdiction, control and functions of licensing authori* 
ties and other prescribed authorities^ 
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\{aa) the conduct of persons to whom licences to drive transport vehicles or 
contract carriages are issued;] 

^[(b) the conduct and hearing of appeals that may be preferred under this 
Chapter, the fees to l>e paid in respect of such appeals and the refund of 
such fees: 

Provided that no fee so fixed shall exceed two rupees;) 

(c) the issue of duplicate licences to replace licences lost, destroyed or 

mutilated, the replacement of photographs which have become obsolete, 
and the issue of temporary licences to persons receiving instruction in 
driving ' [or to persons whose driving licences have been surrendered], 
and the fees to be charged therefor; 

(d) the conditions subject to which a Regional Transport Authority may dis- 
qualify a person for holding a ‘^[driving licence] to drive a '’[transport 
vehicle]; 

^[(dd) the badges and uniform to be worn by drivers of stage carriages or 
contract carriages and the fees to be paid in respect of badges;] 

(e) the medical examination and testing of applicants for licences and of 

drivers and the fees to be charged therefor; 

^[(/) the exemption of prescribed persons, or prescribed classes of persons 
from payment of all or any or any portion of the fees payable under this 
Chapter;] 

(g) the granting by registered medical practitioners of the certificates refer- 
red to in sub-section (3) of section 7; 

(h) the communication of particulars of licences granted by one licensing 
authority to other licensing authorities; 

(i) the control of schools or establishments for the instruction of drivers of 

motor vehicles and the acceptance of driving certificates issued by such 
schools or establishments as Qualifying the holder for exemption from 
Part I of the test specified in tne Third Schedule; 

(j) the exemptions of drivers of road-rollers from all or any of the provisions 

of this Chapter or of the rules made thereunder ; and 
i(k) any other matter which is .to be or may be prescrited. 

[a] Jfifierted by the Motor Vehicles (Amendment) Act, 1950 (C of 1956), S. 17 [w. e. f. 
1-8-1957]. [h] Substituted for the^original clause, ibid, 1942 (XX of 1942), S. 6 [3-4-1942]. 
[c] Inserted by Act C of 1956, S. 17 [w. e. f. 10-2-1957]. [d] Substituted for “licence”, 
by Act C of 1956, S. 17 [w. e. f. 16-2-1957]. [e] Substituted for “public service vehicle” 
Ibid, [f] Inserted, ibid, S, 17 [w. e. f. 1-8-1957]. [g] Substituted for the original clause, 
by Act XX of 1942, S. 6 [3-4-1942]. 

CHAPTER IIA^ 

'fNoTK. — “At present, ‘the grant of conductor’s licence is governed by the rule-making power 
of the State Governments under sub-section (1) of section 67. With the latest develop- 
ment.s in the 6eld of public passenger transport, the role of conductors has l>ecoine as 
important as that of drivers. It has, therefore, been found necessary to make substan- 
tive provisions for the licencing of conductors of stage carriages in order to exercise 
certain measure of control over their employment and work. With this end in view , a 
new Chapter IIA, consisting of ten sections, is proposed to be introduced. Only the 
minimum necessary provisions are included in this Chapter, the details being left to 
the rule-making power of the State Governments. The provisions are generally based 
on the corresponding provisions in Chapter II relating to licensing of drivers.'* 

-~-S. O. Rd 

Licensing of Conductors of Stage Carriages 

2 1 Am Necessity for conductor’s licence. 

fij No perkm shall act as a conductor of a stage carriage unless he holds an 
effective conductor's licence issued to him authorizing him to act as such con- 
ductor; and no person sliall employ or permit any person who is not so licensed 
to act as a conductor of a stage carriage. 
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(2) A State Government may prescrilie the conditions subject to which sob- 
section (1) shall not apply to a driver of a sta>;e carriage pt^rfonning the 
functions of a conductor or to a i)erson employtH.1 to act us a conductor for a 
period not excee<ling one month. 

[a] Clwptor Il,\, containing sections 21A to 21J. \v.>s inso ttst by the Motor Vehicle* 
(Aincnchncnt) Act, 1956 tC of 1956\ S. 18 [w.c.f. 1-8-19.57'.: 

2 IB. Grant of conductor’s licence. 

(l) Any {Person who is not distj^ialificxl under suh seelion ( i) of section 21C 
and who is not for the time lK‘ing disqualifk^l for holdinj^ or obtaining a con- 
ductor’s licence may apply to the licensing authoriry having jurisdiction in the 
area in which he ordinarily resides or carries on business for the issue to him 
of a conductor’s licence. 

(:3) Every application under sul>. section (l) shall be in such form as may 1x3 
prescribed ana shall l>e signe^d by, or Ix^ur the thumb impression of, the appli- 
cant in two places, and sliall contain the information recjuirtHl by the form. 

(3) Every application for a conductor’s licence shall accompanied by a 
^medical certificate in such form as may Ix' prescrilxul, signed by a registertxl 
medical practitioner and shall also lx? accompanied by two clear copie.s of a 
recent photograph of the applicant. 

( 4 ) A conductor’s licence issued uiul(‘r this Chapter shall lx? in such form 
and contain such particulars as may be presc ribed. 

(/}) The fee for a conductor’s licence and for each renewal thereof .shall ho 
Dne-half of that for a (lri\’ing Iicenc(‘. 

2 1C* Disqualifications for the grant of conductor’s licence. 

(l) No person under tht‘ ag(‘ of eighteen years shall hold, or be granted, a 
conductor's licence. 

(^) The licensing authority may refuse to grant a conductor’s licence — 

(a) if the applicant does not possess the prescribed (juulifications ; 

(b) if the medical certificate produced by the applicant discloses that he is 

physically unfit to act as a conductor ; and 

(c) a any prev ious conductor’s licence held by the applicant was revoked. 

21D. Revocation of a conductor’s licence on grounds of disease or dis* 
ability. 

A conductor’s licence may at any lime lx? revoked by any licensing autho- 
rity or any Regional Transport Authority constit\ited under Chapter IV, if the 
authority has reasonable grounds to lx?neve that the holder of the licence is 
suffering from any disease or disability which is likely to render him perma- 
nently unfit to hold such a licence and where the authority revoking a con- 
ductor’s licence is not the authority which issued the same, it shall intimate 
the fact of revocation to the authority whic h is.sued that licence. 

2 IE* Orders refusing, etc., conductor’s licences and appeals therefrom* 

(1) Where a licensing authority refuses to is.sue or nmew, or revokes any 

conductor’s licence, it shall do so by an order communicated to the applicjuat 
'Or the holder, as the case may lx*, giving the reasons in writing for such refusal 
or revocation. ^ 

( 2 ) Any person aggrievcxl by an order made under sub section (l) may, with- 
in thirty days of the service on him of the order, appeal to the prescribed 
authority which shall decide the appeal after givitig such jwsori and the 
authority making the order an opportunity of l>eing h<?aid and the decision of 
the apf>ellate authority shall be mmling on the authority making the osger* 

[Vol. 10,] 2 A. M. 2T. 
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21F. Power of licensing authority and Regional Transport Authority ta 
disqualify. 

fl) If any licensing authority or any Regional Transport Authority consti* 
tuted under Chapter IV is of opinion tliat it is necessary to disqualify the 
holder of a conductor’s licence for holding or obtaining such a licence on 
account of his previous conduct as a conductor, it may, for reasons to he 
recorded, make an order disqualifying that person for a specified period, not 
exceeding one year, for holding or obtaining a conductor’s licence. 

(3) Upon the issue of any such order, the holder of the conductor's licence 
shall forthwith surrender the licence to the authority making the order, if the 
licence has not already been surrendered, and the authority shall keep the 
licence until the disqualification has expired or has been removed. 

(3) Where the authority disqualifying the holder of a conductor's licence 
under this section is not the authority which issued the licence, it shall inti- 
mate the fact of such disqualification to the authority which issued the same. 

(4) Any person aggrieved by an order made under sub-section inav\ 
within thirty days of the service on him of the order, appeal to the prescribed 
authority wnich shall decide the appeal after giving such person and the 
authority making the order an opportunity of being heard and the decision of 
the appellate authority shall be binding on the authority making the order. 

21G« Power of Court to disqualify. 

(1) Where any person holding a conductor’s licence is convicted of an offence 
under this Act, tlic Court by which such per.son is convicted may, in addition 
to imposing any other punishment authorised by law, declare the person so 
convicted to be disqualified for such period as the Court may specify for hold- 
ing a conductor’s licence. 

(2) The Court to which an appeal lies from any conviction of an of)enc(^ of 
the nature specified in sub-section may .set aside or vary any order of 
disqualification made l)y the Court below, and the Court to which appeals 
ordinarily lie from the Court below, may set aside or vary any order of dis- 
qualification made by that Court, notwithstanding that no appeal lies against 
tne conviction in connection with which such order was made. 

21H. Certain provisions of Chapter II to apply to conductor’s licence. 

The provisions of sub-section of section 6, sub-section (]) of section 9, 
sections 10, 11 and 18, sub-section (1) of section 19 and section 20 shall, so far 
as may l)e, apply in relation to a conductor's licence, as they apply in relatioii 
to a driving licence. 

211* Savings. 

If aiiv licence to act as a conductor of a stage carriage (by whate\er name 
called) has been i.ssued by any State Goveriiment and is effective immediately 
before the commencement of this Chapter in that State, it shall continue to be 
effective, notwithstanding such commencement, for the period for which it 
would have been effective, if the Motor Vehicles (Amendment) Act, 1956, had 
not been passed, and every such licence shall be deemed to l>e a licence issued 
under this Chapter as if this Chapter had been in force on the date on which 
that licence was granted. 

21rJ« Power to make rules. 

(1) A State Government may make rules for the purpose of carrying into 
effect the provisions of this Chapter. 

(2) Without prejudice to the generality of the foregoing power, such rules 
may provid^for— 

(a) the aj^intment, jurisdiction, control and functions of licensing anthori- 
' .ties and other prescribed authorities under this Chapter; 

(b) |hc conditions subject to which drivers of stage carriages and persons 
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temporarily employed may \ye exemj>ttHl from tlie provisions of this 
Chapter; 

(c) the form of application for conductor’s licences or for renewal of such 

licences and the particulars it may contain, 

(d) the form in which conductor’s licences may he issual or rtmewal and the 
particulars it may contain; 

(e) the minimum ciualifications of conductors; their duties and functions and 

the conduct ol persons to wliom conductor's licences art‘ issued; 

(f) the issue of duplicate licences to replace licences lost, dt‘strovt'd or muti- 

lated, the replacement of photograpns which have heennx* obsolete and the 
fees to be charged therefor; 

(g) the conduct and hearing of appeals that may be [)r('ferred under this 

Chapter, the fees to be j)aid in respect of such appeals and the refund to 
such fees: 

Provided that no fee so fixed shall exceed two rupees; 

(h) the badges and uniform to be worn by conductors of stagt' carriages and 
the fees to be [)aid in respect of such badge's; 

(i) the granting by registered medical practitioners of the certificate's refer- 

red to in sub-section (d) of section 21 B and the form of such certificate's; 

(j) the comminiication of particulars of conehictor's licences from one autho- 

rity to other aeitliorities; aiiel 

(k) any other matter which is to be, or may be, prcscribcel 

CHAPTER III 

REGISTRATION OF MOTOR \’EH1CL1']S 

22 * Necessity for registration. 

(l) No person sliall elri\ e an\' motor ve'hicle and fh) owm*r of a motor v<*lu- 
cle shall cause* or permit the vehicle to he driv(*n in any public j)lac(* or in any 
otlier place for the purpose of carrying passt*ng(*rs or goexls jiidess the veliicle* 
is re'gistered in accordance* \\ith this C'hapter and the ce'rtificate of re'gistration 
of the ve'hicle' has not beer) suspended or caneelh'el and the vehicle carries a 
registration mark displayed in tne prescribeel manner. 

^[(2) ^ • • • • •■] 

I a ’ Suh-st‘<’tion ^2 * was orrn//f*(/ I>v lh(' Motor Vehiclfs (AnK'inlntrnt) Af t, U)5fi (C of 
1956), S. 19 'w. o. f. 16-2-1957!. 

Section 22 — Note 1 

[E Section 22 of tlic .Ad read with Huh* 26 
of tht‘ U. P. Moteu V'clnclcs Rules iiiakc's it 
clear that a trailer whieh is a motor vefiicle 
w ithin tlu' definition in S. 2(18) has to bear 
the registration mark. Wljcn it is at' ached to 
a drawing motor vehicle*, then the» registration 
mark of tlie* drawing motor vehicle sliould 
also ho affixed to it as in tlie case of the motor 
vehicle itself. S. 40 (2^ dtx*s not warrant tlie 
conclusion that an exception from there<edm- 
rmmts of S. 22 is made in the case of those 
trailers which are attaclied to a driving vehi- 
cle. C58) ILR (1958) 2 All 631 (633, 634. 635). 

[21 A motor vehicle shall not l>e deemesl to 
Ih' duly registered as reejnired !)y the provi- 
sions of S. 22 unless it has a rerttfic.'ite of fit- 
ness also granted under S. 38 which is current 
at tl>e moment. 1959 All 489 (491) [AIR V 46 
C 123]. 

i9] An owner w ho carries in his private car 
go^s or luggage for his own use doi?*^ not 
contravene the provisions of S. 22 on tJie 


ground tli.it tin* tar has no certificate of fitness 
i(*<pjired niuler S. 38. Section 38 has no an- 
nhc.i'*on to private* ( irs. 1959 Mys 221 (222) 
[AIR V 46 C 88! : 1959 Cri 1. /om 1095. 

14! Tlie transferee who dfK*s not get tjie 
transfer recorded on the registration certifi- 
cate within the lime prescrilwd l>y S. 31 but 
continues to <b ive (lie vehicle or causes 3 to 
1)0 <!riven after the* expiry of (he grace* p(*rio<i 
will 1)0 liahlo to prosecution and punisliment 
undi‘r 8.22(1) road with S. 112. J9.59 Raj 
175 (177) lA I R V 46 C 66’ : 1 L H (1959) 9 
Raj 419. 

[5j If a lorry is to he driven on a 

particular day without registratioi andner- 
init contrary to the provisions of Ss. £2 (1) 
and 42 H ), Motor Vehicles Act, tlie owner 
cannot lx* cliargixl for a immlxrr of separate 
offences, although il is seen different place'i 
on the .same day T he oflcsiioe i§ using tW 
lorry on the particular day arw! it i* only'Ofi# 
offence. 1942 Uh 125 (128) [A I R V 29] : 43 
Cri L Jour 673 ILR (1943) Lah lOe^DB}. 



420 [88 23-24A] 


[The] Motob Vehicles Act. 1989 


St30 Registration, where to be made* 

*[• • •] Subject to the provisions of ^[section 24 A,] section 25 and section 

39, every owner of a motor vehicle shall cause the vehicle to be registered by 
a registering authority in the ^[State] in which he has the residence or place of 
business where the vehicle is normally kept. 

of* 0 O • • 

(a] The brackets aiui figure “(1)” were omitted by the Motor V’ehicles (Amendment) Act. 

1942 (XX of 1942), S. 7 [■^-4-19421. [b] Inserted, iUd, 1956 (C of 1956), S. 20 [w. e. f. 16-2- 

1957]. [c] Sub-sections (2) and (3) were omitted by Act XX*of 1942, S, 7 [3-4-1942]. 

24« Registration how to be made. 

(l) An application by or on behalf of the owner of a motor vehicle for regis- 
tration shall be in Form E as set forth in the First Schedule, shall contain the 
information required by that form, and shall be accompanied by the prescril>ed 
fee: 

^[Provided that where a motor vehicle is jointly owned by more persons than 
one, the application shall be made by one of them on behalf of all the owners 
and such applicant shall be deemed to be the owner of the motor vehicle for 
the purposes of this Act.] 

(i!) The registering authority shall issue to the owner of a motor vehicle 
registered by it a certificate of registration in Form G as set forth in the First 
Schedule and shall enter in a record to be kept by it particulars of such certifi- 
cate, 

(3) The registering authority shall assign to the vehicle, for display thereon 
in the prescribed manner, a distinguished mark (in this Act referred to as the 
registration mark) consisting of one of the groups of letters allotted to the State 
by the Sixth Schedule followed by a number containing not more than four 
figures. 

[a] Added by (be Motor Velucles (Amendment) Act, 1956 (C of 1956), S. 21 [w. e. f. 

16-2-19571. 

OBJECTS AND REASONS 

Sub-sedion (1), I'roviso. — “Experience has nnrecordtHl 'partnersliip. This clause [of tlie 
shown that complications arise when owners Bill by which the Proviso is added] amends 
register vehicles in the name of several indivi- section 24 of the Act so as to prevent this 
duals who may he Ix^und together by a loose practice.” — S. O. R. 

'[24A« Special provision for registration of motor vehicles of diplomatic 
officers, etc, 

(l) Where an application for registration of a motor vehicle is made under 
sul)-section (]) of section 24 by or on behalf of any diplomatic officer or con- 
sular officer, then, notwithstanding anything contained in sub-section 
sub-section (3) of that section, tne registering authority shall register the 
vehicle in such manner and in accordance with such procedure as may l>e 
provided l)y rules made in tins l)ehalf by the Central Government under sul)- 
section (3) and shall assign to the vehicle for display thereon a special regis- 
tration mark in accordance with the provisions contained in those rules and 
shall issue a certificate that the vehicle has l)een registered under this section; 

Section 22 — Note 1 (enntd.) of a car a mere statement made in answer to a 

[6] The conductor of a l)iis which is plied letter written oy the plaintiff, without the 
without being registeretl cannot lx* convicted ix*rson who maae the statement l>eing calle<i 
for tke infraction of S. 22 l>ecause he does not or a certified copy of the official Registe^of 
hi m.self drive the vehicle but simply collects Motor Vehicles produced. 1933 Cal E 8 (179) 
the fares and distributes the tickets. (*51)4 [AIR V 20]. 

San L R 243 (244) (DB). [8] The exemption granted by sub-s. (2) 

[7] The right way of proving an'entry in before it was omitted by the amending Act 
the Register of Motor Vehicles would be 100 of 1956 was in respect of offences under 
either that the Register itself should be pro- this Act only. It did not exempt the vehicle 
duced by a proper official or a duly authentU from liability to tax under the Provincial 
cat<^ copy of tne material part of the Rems- Acts. 1956 Trav-Co 85 (86) [AIR V 43 C 29] : 
ter placed h^ore t^ Court. It is irregular tor ILR (1955) Trav-Co 889 (DB). 

the Coui4 to accept in proof of the ownership 
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and any vehicle so registered shall not, so long as it remains the proix'rty of 
any diplomatic officer or consular officer, re<|uirc to t)e registered other wise 
under this Act. 

^oy vehicle registered under this section ceases to the j>ropcrty of 
any diplomatic officer or consular officer, the certificate of registration issueil 
under this section shall aLso ccasc to be eliectixe, and the provisions of 
section 23 shall thereupon apply. 

(3) The Central Government may make rnles^ for t!u‘ registration of motor 
vehicles Ijelonging to diplomatic officers and consular oliicers regarding the 
procedure to be followed by the registering authority for registering such 
vehicles, the form in which certificates of registration of such vehicles are to 
be issued, the manner in which certificates of^ regislratiou are to Ic s(‘ut t(» the 
owners of the vehicles and the special registration marks to assigned to such 
vehicles. 

(4) For the purposes of tliis section. Yliplomatic officer’ or ‘consular officer’ 
means any person who is recogni/txl as such by the Central (iovernment 
and if any question arises as to whether a [X?rsou is or is not such an olficcT. the 
decLsion of the Central Government thereon shall 1 h‘ final ] 

[al Inu>rted by tlu* Motor (Amomlnuait) Act. I95e (C of moH'. S. tZ i c. t, 

1-6-1960]. [\)\ 1 he Moloi \ oluclfs (nij)loinatie and (!oji\ular OtHiaas Veluch’s) 

tration Rides, 1960 ■ l.6.1f)60]. S. (). 1047 dates.! 26-4-1960 ptddislied io Cuz of Ind . 1V)60, 
Ft. ll-Sec. 3 (ii\ 1358. 

OBJECTS AND REASONS 

“The present nraetiee in regard to rej^istra- (liem. This is in confonnily witli tlu* nractue 

tion of motor vefiicdes helon^inji to diplomatic o!)laini»ig in some other countries.” f ths sec- 

stalf is not wfiolly satisfac tory. In order to lion “is inttMidcMi to provide for u .stx'Cial 

avoid inconvenience to sneh staff, it is pro- series of n'Kistration mindH*rs (or such vein- 

jKised to lay <lo\vii a special proc(*dure for the ( les and also to I’xercise (‘ontrol over their 

registration of motor vcdiicies l>elonging to transfer tr> non-diplomatj(' ix*rsoiuu4.” S (),R, 

2S« Temporary registration. 

(l) Notwithstanding anything coiitained in .section 23. tlie owner of a motor 
vehicle may apoly to any registering autliority '"[or other prescribed atithorityj 
to have the v(3hicle temporarily registered in the |)rescribed manner and for 
the issue in the prescribed manner of a tem|>orary eertificatt* of registration and 
a temporary registration mark. 

(i^) A registration made nnder this section shall lx‘ vatlitl only for a [)crioil 
not exceeding one month, and shall not be rencwal)l(\ 

J^a ] In'crted hv the Motor \ chicles (ArnendmcMit ) Ai t, 1956 ((3 of 1956\ S. 23 
iw. e. f, 16-2-1957;!. 

26. Production of vehicle at time of registration. 

'"[(i)] The registering ^[authority slrall before) proceeding to register a motoj 
vehicle require tfie person applying for registration of the vehicle to protlnct 
the vehicle either l>efore itself or such authority as tlie State (iovaun- 
ment may by order appoint in order that the registering authority may satisfy 
itself that the particulars contained in the apj)Iication are tru(^ and that the 
vehicle complies with the re( |ui remen ts of Cha[)ter arul of the rules made 
thereunder. 

"^[(2)] Nothing in sub section ('2) shall apply to any motor vehicle owned by 
or on f>ehalf of the Government.] 

fa] Section 26 was renumlxTCil as suh-secliori (1) of that set tiou hy th**JMot()r V54iicles 
(Amendment) Act. 1956 (C of 1956). S. 24 [w. e f 16-2-1957;. [h\ HuhntUuUd for 

“authority may before”, iUd,, [w.e.f. 16-2-1957]. [c] Jn/^rted, ibid. [w^c. f. 16-2-1957]. 

OBJECTS AND REASONS 

AmsndmmiU made in 2956 — “At present, it regifter it. It has noticed that uiidti4» 

is discYetionary with the registering authonty advantage is licing t;iken of this provision and 
toreauirc the physical prMuetiofi of motor dealers in motor vehicles situated in other 
vehicles for inspection, brfore it proceeds to States are evading paytnent of sales-tar on 
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motor vf'hicles purchased in a particular 
State. It is, tlierefore, proposed to make physi- 
cal procluctiori of motor vehicles compulsory 
before registration. Provision lias, however, 


been made ^in sub-section (‘J)] for the exemp- 
tion of motor vehicles owned i>y or on txdialf 
of Government from the requirement relating 
to compulsory physical production.” — S.O.ll 


27 * Refusal of registration. 

The registering authority may refuse to register any motor vehicle if the 
vehicle is mechanically defective or fails to comply with the requirements of 
Chapter V or of the rules made thereunder, or if the applicant fails to furnish 
particulars of any previous registration of the vehicle, and it shall furnish the 
applicant whose vehicle is refused registration with the reasons in writing for 
such refusal. 


28 * Effectiveness in India of registration. 

(I) Subject to the provisions of section 29, a motor vehicle registered in 
accordance with this Chapter in any ^[State] ‘‘p shall not reejuire to 1 h‘ 

register(‘d ^[elsewlierc in India] and a certificate of registration issued or in 
force under this Act in respect of such vehicle shall he effective throughout 
^[India!. 

dj-.- ^ 

(iO Subject in the case of international motor velucle certificates issued in 
pursuance of ^[any international convention relative to motor traffic to which 
the CJentral Ciovernment is for the time being a party], to any rules made by 
tlie Central Government under .section 92, and subject in any other case to tlu^ 
provisions of *1 *[ * "] sub-section ('i) and sub-section (-1) of this 

sectiorj, a motor vehicle registered b)' a competent authority in **[the State of 
Jaiiunu and Kashmir] *] shall not re(iuire to be registered in ^[Indiai ; 

^[Provided tliat there is in force in respect of the vehicle a certificate iss\ic‘d 
by the competent authority conforming to and containing substantially tlie 
same particidars as a certificate of registration in Form G as set fortii in the 
First Schedule and that such certificate does not assign to the vehicle a 
standard of performance in any respect materially greater than that assignable 
or nermissil)le under this Act or the rules made thereunder for a motor v chick* 
of like make and model in tlie State in which the vehicle is to l>e driven.) 

(3) A certificate complying with the reejuirements of tlie proviso to sub- 
section ('^0 shall be effective throughout ^[India] ^[aiid tlie provisions of tliis 
Act shall be applicalile thereto] as if it were a certificate of registration issued 
under this Act. 


(4) Sub-sectioii ( shall not apply to any motor vehicle previously regis- 
tered in '[Iridial, if the certificate of registration of the vehicle in '[India; is 
for the time Ixnng suspended or cancelled for any reason other than that of 
permanent removal of the vehicle from '^[Iiidia]. 

(5) If at any time the Central Government is satisfied that motor vehic les 

registered in '[India] under this Act are not permitted to lie driven in *itlic 
State of Jammu and Kashmiri without fresh "[registration in the 

State] or are [)erniitted to be driven only subject to unreasonable 

conditions or that like conditions and requirements to those imposed under 
this Act (including the specification of the particulars required by Form G as 
set forth in the First Schedule) are not imposed in a reasonable degree ui')on 
the issue and for the continued efiectiveness of certificates of ^ [registration in 
the State] as aforesaid, the Central Government shall, by notification 

in the Official Gazette, declare that certificates of registration generally or in 


Section 27 — Note 1 

[1] An order refusing to record the transfer 
of ownership on a registration certificate as 
required by S. 31 should be deemed to be an 


order passed under S. 27 of the Act which b 
appealable under S. 35. 1959 Raj 175 (1‘ 
[AIR V 46 C 66] : ILR (1959) 9 Ra] 419. 
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respect of any particular class of motor vehicle ‘liissued in the Slate] 
shall not l>e ellective in “llndia]. 

[ai Tlie wards *’or dmmsl to l>e registertHl undor this Act” nv*w omitted by \\w Motor 
Vehicles (Ainendtuent) Act, 1942 (XX oC 1942). S, H, 1-41942 ] (bj Suhstiiufd for 
“in any other Province”, bv A. L. O.. 1950. Ic] SubtitUnftd for “tite States”^ by 
Part H States (Laws') Act, 1951 (HI of 1951). S. S and SclK^hde 1 1.4-1951.1 [d] Proviso 

w as omideii by Act XX of 1V)42. S, S. i3-4-H>42 ] '.<‘1 Suhstttutt*<^ lor “iIk* International 

Convention relative to motor trathc concbuled at Pans on the 24lh day of April, 1928, 
or of any convention nKHlifyiii>; the same”, by the Motor \“elm les (Anmidmcnt) Act, 
1956 iC of 1956\ S. 25, ' w . e f. lH-2-l957d [\] I'he words, bi u kets and figure ”snl>- 

sr*t tion (1) of” were omitu^d by the Uepealinu and AmendinjJt At t 1945 vVl of 1945), S. 3 
ami Scljednle H. '16-4-1945.] igj 'The w’Oials ami figures “seetu'n 2 i and” wen* 
by Ac t C' (^f 1956. S. 25. [W. e i. 16-2-1957.1 li) Sui^'sHintiui ior “any Part B StatV*, 
!)y Act 111 of 1951. S. 5 .md St la dule. (1-4-1951 ] [ij Ibe woitK “or in tlie French 
(ir Portuguese SetllemiMits lK)U!uled l>y India” were by Act C ot 1956, S. 25. 

iw'.e. f. 16-2-1957.1 Sai^titutt'd toi original Pnn'iso, ihuL (k ] tind* 

J j Suh^iiiuled for “any Part B State or”, by Art 111 of 1951, S ] and Seh. 11-4-1951.] 
in, l1ie wortls “or any Fninb or PorlugvieM* Settleim-nt” were omitted by Act Col 
1956, S. 25. :w. i. 16-2-1957.] ;n‘ Sub'ditufed for “registration in such St.ite”, by 

Act III of 1951, S. 5 and St he<lide. 11-4-1951.1 (oi rbe worth ”or Setth inent” W'eio 
aontted by Act Cot 1956, S 25. Iw e. I. 16-2-19.57.] Ipl Sttbsitfufed for “it^gislr.ition 
in any .State”, by Act 111 of 1951, S. 5 and St htHlitle. 11-4-1951 j nj] Suh^tituli^d tor “ni 
.iny .sue it State”, ibid. 

29* Assignment of fresh registration mark on removal to another State. 

(l) ^^[Wheu a motor vehicle - 

(d) registered in one State ha.s been kopt in another State, or 
(h) rc'gistered in ttu* State of Jainmn and Kashmir has In en kept in India, 
for a period excet'ding twelve months.] the owner of tlte vehicle shall apply to 
the registe ring anthetritv. uithiti w ho.ve jnrisdielion the* v ehu lc' tlien is, lor tho 
assiunnuait of a new registratioit mark and shall present the c’ertifieatt* of regis* 
tration to that registering authority. 

("^//Thc' registering authoiitv, to whicdi afiplieation is made under Rtib- 
section (/), shall assign the veliic h* a rc‘gistiation mark in aeeordanc’c with the 
Sixth Seln dole to l?e carricHl thenceforth on ll)e vednele and shall enter the 
mark n|K)n tlie certificate of rc'gistration before rcdnrning it to the applicant 
and shall, in Aornrnnnication with the registering antliority by whom the 
veliicle was previously registered, arrange for the transfer of the registration of 
the \ ehiclc* from the records of that rt^gistcring authority to its own records. 

(o) A State C^)vernrnent may make rules under .section 41 re(piiring the 
owner of a motor vehicle not registered within the .State, w'hi( li is brought into 
or is for the time being in tho State, to furnish to a iireseribed authority in the 
State such information with respect to the motor vehicle and its registration as 
ma\ i)e prescribed. 

I; SuhsUhited tor the words ”w ben a motor vehicle ri‘gi-stere<l in one SCite baJ< lx'<*n kept 
in another State for a [xtukI exiaiMling twelve* months” bv tlie .Vfotor \5'lm les lAmeui- 
tiient) Act, 1956 C of 19565 seelioii 26. [w. e. f. 16-2-195*?]. 

OBJECTS AND REASONS 

Jme^:dTf!er!if \ eia'V in lUdb in '■ertion^ tiH and so rts toenalib* siicli a vehicle to be governed 
— “I nder stH tion 2H of the Act. a motor l>y sec lion 29, that is. altbongb registration 
vehicle registerwi in tie* Stati* of Jammu and will not be rtir|nire<i. tn*sli reglstr ition mark 
Kashmir, which is transferu^l fMTinaneiitly to will lx* .dlnttiMl. Suitalile s.ift gn irds ire IxHng 
liuli.i, r*‘q«nres fiesli registr.rtinn in ictordam c pifw iilixl so as to ensure that < orliHratf!*i of 
witli the provisions of section 25 It is pro- registration issued in J nnnei and Kashmir arc 
posenj to fdxralise the existing provi,sion in ferognis4;*<I only if tfiey c onform siiusUintialiy 
the case of a vehicle iegistere<l in that State, to the lt‘ga! rrsfunemeiils in Indi O. R, 

‘(20A. Transitional provision regarding assignment of fresh registration 
mark on account of States’ reorganisation. 

Where a motor vehicle registered in a State iK’fnre the 1st November, 1956, 
ijas l)eeii a.ssigned a registration in.irk, which, l)y reason of the transfer of the 
whole or any part of that State to another State, has cea.se<l on that day to be 
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in accordance with the Sixth Schedule, then, notwithstanding anything con- 
tained in sub-section (1) of section 29, the owner of the vehicle shall, within a 
period of twelve months from that day, apply to the registering authority 
within whose jurisdiction the vehicle then is, for the assignment of a new 
registration mark and shall present the certificate of registration to that regis- 
tering authority ; and thereupon, the other provisions of section 29 shall 
apply to the vehicle as they apply to a motor vehicle on removal from one 
State to another State.] 

[a] Inserted by 3 A. L.O., 1956. 

STATE AMENDMENT 

SECTION 29.B 
GUJARAT 

After section 29- A, in'^ert the following section, namely, — 

“29B. Trayisitionnl vrovisinjis regarding annignment of new registration narks on account 
of State of Oujarat. — Wnere a motor vehicle registered — 

(a) in the State of Bombay before 1st May 1960, or 

(h) in the State of Gujarat on or after 1st May 1960 but before the commencement of the 
Motor Vehicles Act and Rules (Guiarat (First) Adaptation) Order, 1960, (hereinaftei 
referred to as “the Adaptation Order”) has been assigned a registration mark — 

(i) which, in the case of (a), by reason of the place of registration being in the terri- 

tories forming part of the State of Ciu jurat on 1st May 1960, or 

(ii) which, in the case of (b), by reason of the fact that the Adaptation Order was not 
then made, had ceaseil on the commencement of the Adaptation Order to be in 
accordance with the Sixth Scheilule, 

then notwithstanding anything containeil in sub-section (J) of section 29, the owner of the 
vehicle shall, before the end of 31st March, 1961, apply to the registering autiiority within 
whoso jurisdiction the vehicle then is, for the assignment of a new registration mark and 
shall present the certificate of registration to that registering authority ; and thereupon the 
other provisions of section 29 shall, so far as may be, apply to the assignment of a new 
registration mark.” 

~Guj. A. O., 1960, [28-7-1960] : Guj. Govt. Gaz., 1960, Pt. IVA, page 38. 

30m Change of residence or place of business. 

(1) ll the owner of a motor vehicle cea.ses to reside or have his place of 
business at the address recorded in the certificate of registration of the vehicle, 
he shall, within thirty days of any such change of address, intimate his new 
address to the registering authority by which the certificate of registration was 
issued, or, if the new address is within the jurisdiction of another registering 
authority, to that other registering authority, and shall at the same time 
forward the certificate of registration to the registering authority in order that 
the new address may be entered therein. 

(2) A registering authority other than the original registering authority' 
making any such entry shall communicate the altered address to the original 
registering authority.*' 

Nothing in sub- section (1) shall apply where the change of the address 
recorded in the certificate of registration is due to a temporary absence not 
intended to exceed six months in cluration or.where the motor vehicle is neither 
used nor removed from the address recorded in the certificate of registration, 
[a] For meaning of the expression “original registering authority” see S. 34 (7). 

31. Transfer of ownership. 

Where the ownership of any motor vehicle registered under this 
Chapter is transferred, — 

(a) the transferor shall, within fourteen days of the transfer, report the trans- 
fer to the registering authority within whose jurisdiction the transfer is 

Section 31 — Note 1 favour. The certificate of registration has to 

[I] Under S. 31, Motor Vehicles Act, it is the be submitted to the registering authority along 

duty of the tran^eree within 30 days of the with the prescribed fee etc. Where, therefore 

transfer of ownership of a vehicle to notify the transferee fails to make any such appUca- 

the registering authority of the fact of transfer tion the transferor cannot be blamed if tl^ 

and request him to effect the transfer in his registration is not transferred in favour of the 
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eiFected and shall simultaneously send a copy of the said report to the 
transferee; 

(b) the transferee shall, within thirty days of the transfer. Report tlie transfer 
to the registering authority within whose jurisdiction lie resides, and 
shall forward the certificate of registration to that registering authority 
together with the prescrilxxl fee and a copy of the report receivcnl by 
him from the transferor in order that paiticnlars of the transfer of 
ownership may l>e entered in the certificate of registration, j 

(q) a registering authority other than the original registering authority*' 
making any such entry shall communicate the transfer of ownership to the 
original registering authority^ 

[a] Sulstitufc-i for the original snh-stn; by tho Moloi W’liiolos ( Atnenthnnil) Aot, 
1956 (C of 1956), S. 27 l\v. o, f. 16-2-1957]. ]b] For tin* inoaimig ot the o^;l>n•^sunl 

'‘original rcgisloring autiionly” my section ;>I i7). 


‘132. Alteration in motor vehicle. 

(I) No owner of a motor vehicle shall so alter the vehicle that the parti- 
culars contained in the certificate of registration arc no longer accurate, 
unless — 

(a) he has given notice to the registering authority within whose jurisdiction 

he resides of the alteration he proposes to inaLe; and 

(b) he has obtained the approval of the registering authority to make such 

alteration : 

Provided that it shall not lie necessary to obtain such anproval for 
making any change in the unladen weight of the motor vciiicle conse- 
(iiicnt on tlic addition or removal of fittings or assessories. if sncli change 
does not exceed two per cent, of tlie weight entered in the certificate of 


registration. 

Section 31 — Note 1 (rrntd.) 
transferee. 1956 llirr.-Pra 28 (32) [A I H V 4 > 
C 13] C57) 1957 M.id W N -129 (‘130). 

(After tr.ni^fer the tr. uisleror c.uinot be lu*ld 
liable for p.ivinent of tax under the Madras 
Motor Vehicles Taxation A(’t merely be< ause 
his name continues to be on the register as the 
owner due to the default of tlic transferee to 
apply for tlie transfer ot tlie registration ) 

i2j The application of a traresteree* made 
after thirty Jays of transfer for recording ot the 
transfer on registration certificate lainnot h(‘ 
held tiine-l)arred Irecause the iXTiod <j»f thuty 
days is not the period i>f limitation but is die 
Period of grace within wliicli jXTiod the trans- 
lerce can drive the veiiii le or cause it to hr 
driven without getting tlie transfi r rc*corded. 
1959 Haj 175 (177) A I H V 46 C 6fb : I L II 
(1959) 9 Kaj 419. 

[3] Section >1 doi^s not contempl ate any 
inquiry into tlie qlle^tio^ of the genuineness or 
tile validity of a transfer by the Hegistering 
authority U‘fore recording the transfer. If the 
registration certificate of the vehicle is pro- 
duceti by a person who alleges to f>e tfie trans- 
feree the registering authority has no option but 
to record the transier even tliougl) tlw transfer 
is disputed. 1959 Haj 175 (177) [A I H V 46 
C 66] : ILR (1959) 9 Kaf 419. 

14] Tlie question of transferring the regis- 
Initkm unoer this sectiou in favour of a 
purchaser can arise onlv wliiere there is a com- 
Pioted sate of the venicle and therefore the 
tramfer of the regit;tration cannot constitute 


a condition prec'ccliait to the completion of 
the .sale. 1956 linn Pr i 28 (;)2) ! A I H V 43 
C 131. 

.5j All Older refusing to the lrjiu.s(cr 

of ownership on the registration tcitificate 
under (his section amounts to an order under 
S. 27 which i.s ;q>pealable under S. 75 1959 
Uaj 175 (177) Ain V 46 C 06i : 1 L H (1959) 
9 Haj 419. 

Section 32 — Note 1 

111 7'he accused was pr<isr*cut<Yl umler 
S. 32 (1) and also under Ss. 38 (1) and 42 ( I 
for having uwd Ins car as a transport vehieh” 
for carrying gtiotls without tin- necessary fit- 
iie.s-s certificate and jx*rmi( but he \s ,is accpid- 
ted on the* c hargt* under S, 32 (1). 'I'liert upou 
he contended that as a result of that a< c|uitt d 
the case under tlic latter sections also In-c aine 
unsustainable. It was held that the contention 
wa.s not correct. Ilie accpiittal only uidic ited 
that tlicre was no structural altertion alter 
the is?<ue of the rcertifieate of registration and 
not that there was no strut tural alteration in 
the car at any time idler it came out of the 
manufacturer’s sljop. Furlix'r as there was in 
addition a finding (hat the accuwxl had act- 
ually used tfic car for transporting goods tfio 
convictions under 38 and 42 in spito of 
his acquittal under 8- 32 (1) canntA be said ti> 
he uniustiBcil 1943 Vlad 720 (721) lA I R V 
30] : 45 Cri L /onr 94. 
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(2) Where a registering authority has received notice under sub section (1), 
it shall, within seven days of the receipt thereof, communicate, by post, to the 
owner of the vehicle its approval to the proposed alteration or otherwise : 

Provided that where the owner of the motor vehicle has not received any 
such communication withiji the said period of seven days, the approval of sucn 
autfiority to the proposed alteration snail be deemed to have l>een given. 

(3) Notwithstanding anything contained in sub-section (1), a State Govern- 
ment may, by notificatiorj in the Official Gazette, authorise, sul)ject to such 
conditions as may l)e specified in the notification, the owners of not less than 
ten transport vehicles to alter any vehicle owned by tliem so as to change its 
engine number by replacing the engine thereof without the approval of the 
registering authority. 

(dr) Wliere any alteration has been made in a motor vehicle eitlier with the 
approval of the registering authority given or deemed to have been given 
under sub-section (•.^) or by reason of any change in its engine miinber witliout 
such approval under sub section (:i), the owner of the vehicle shall, within 
fourteen days of the making of tlie alteration, report tlie alteration to the regis- 
tering authority within whoso jurisdiction he' resides anti shall forward the 
certificate of registration to tliat authority together with the [prescribed fee in 
order that particulars of the alteration may be entered therein. 

(/j) A registering autliority otlier than tin' original la’gistering autliority** 
making any such entry shall communicate tlie details of the entry to the 
original registering aiitliority.^d 

l;ii Scc'tidiis 32 ainl 32A won* suh^tif n(vd ior the oriianal S. 32. hy the Motor W'liiclcs 
( AiiKMulincnt ) Act, 1956 (C ot 1050), S. 2S i*. f. I6.2'1957). dh bor tlio of 

the ovpressioii “original registering authority” tee section 34 (7). 

OBJECTS AND REASONS 


Sectioji.s 3:J and — ‘'Section 32 of tlie Act 
rt'qnires the ()vvner of vehicle to rei)ort to 
the registering authority any alteration lu.nle 
in a vehicle which v^’aciers the particulars 
entered in tlie certificate ot registration in- 
accurate. It ylias heeu noticed that owners of 
Tiiotor vehicles rlo not generally comply with 
tins requirement. It is, therefore, proposed to 
provide that prior approval of the registering 
authority concerned should he obtained be- 
fore any alterations are made in a motor 
vehicle. relaxation has, liowever, been pro- 
posed in the case of owners of not less than 
ten vel ides, who will he authorised to re- 
place the engines whenever a major overh.inl 


is necessary. This relax. ition is necessary in 
order to avoid unnecessary corrc^sp^aulenec 
regarding tlu‘ cliinge of engine assemidies. 
Ihjt even siu ii owncus will liave to report to 
the registering autliority the alterations made 
in their vehicles within fourteen days of 
making tlicm. 

As certificates of registration do not re- 
(piire renewal, it is necessary to empower the 
State Ciovernments to call them up for the 
entry of new particulars regarding colours, 
etc. Idle proposed .section 32A gives tlic 
State (Government tlie necessary powers.” 

~S. O. H. 


‘^[32A* Power of State Government to require the production of certificates 
of registration in certain cases. 

Where a State Government is of opinion tliat particulars relating to the 
colour or colours of the body, wings aud front end of any class of motor vehi- 
cles registered before the commencement of the Motor Vehicles (Amendment) 
Act, 1956, should be entered in the certificates of registration relating to such 
vehicles the State Government may, by notification in the Official Gazette. 
re(.|Hire the owners ot such class of motor vehicles to produce their certificates 
of registration before the registering authority witliiu such time as may he 
speci/icxl in the notification.] 

[aj Si'C E'oot-iiote fa) umicr S. 32. 


33* Suspension of registration. 

If any registering authority or other prescribed authority has reason to 
believe that any motor vehicle within its jurisdiction— 

(a) is in such a condition that its use in a public place would constitute a 
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danger to the public, or that it fails to comi>J\‘ with the requirements of 
Chapter or of the rules made thereunder, or 

(i)) lias been, or is lieing. useil for hire or reward without u valid permit for 
being usetl as such, 

the authority may, after gi\ iug tlie owner an opportunity of making any repre- 
sentation he may \\ ish to make (by sending to tlie ou nor a notice !)y ri^gisteriHl 
post acknowledgment due at his address entered in the eertifieate of registra- 
tion), for reasons to be recorded in writing, suspend the certilKute of registra- 
tion of the vehicle — 

(t) in any ease falling uirUt clause (a), until tlu' dt fiT'ts are renuxlied to 
its satisfaction; and 

(ii ) in any cas(‘ falling nmU r clause' (/.j. for a period not exetxxling four 
months. 1 

('/) An authority other tlian a rc'gistering anthoritv shall, u'hen making a 
suspension order ujuier snb-section (]), intimate' in writing the fact of suspen- 
sie3n and the' re asons therefor to the rc'gisti'ring anthoritv within whose juris- 
diction tlu‘ ve'liiele is at the limt' of the sus|)ension. 

(’JJ \\ here' the legistralicm of a motor vt'hiele' has been snspi'iuled nnde'r sub. 
section (1) for a eontimious period of not less than one' month, the ix'gisiering 
anthoritv , within w lu)S(' j\irisdic'tion tin' veliieh' was whi'ii tin' registration was 
siisneudecl, shall, ii it is not the original re'gistering autliority**, inform tluit 
antnontv of the suspe'usion; and when tin' sus[)ension has eontimu'd without 
interruption lor a period ot not less than six months, tin* registe'ring authorit) . 
w ithin w hos(' jnr isdiction the vehicle* was when tin* re'gistration was snsjiended, 
may, if it is the original re'gistering authority**, eance'l the* registratie)n. and, if 
it is not the* original registe'ring aulliorit v**, shall foi vv.ml the etatilieale of 
registration to tlnit authority which may eance’l it forthwith. 

( h The ow ner of a motor v t'hieh* slnill, on the di'inarnl of a r(*gistering 
anthoritv or other j)r(*scribed authority which has susp(*nded the* certificate of 
re'gistration of the ve hicle under this S(*ction, snrre neh'r tin* eertifit'ate of r<*gis- 
tration and any token eir card issued to authorise tin* use of tin* velhe le in a 
public placte 

f y) A certificate' of registration and any token or card surrendered under sub- 
section (4) sluill be returned to the ownt*r w hen the order suspending registra- 
tion has [)een rcscineled and not before*. 

, 1 ' .Sr/A f(ir t lx* enitou.il suh-sce tjf>n (1), by tlx* Mofnr Vrlne ( Arat'rHlme'nt ) Acl, 
1956 C of 105^' , S 29 u, »•. {. 16-2-1957;. Lor tlio ot tlx* cvpoossioii 

“<'rijlin.ll ini; anthonty * rx Ma tiou 5-4 iTl. 

OBJECTS AND REASONS 

S./'.t' O/.T,. f J) ny it lilt'd in ' .At sus{>i*f}'l the' ra! son lilit alo <9 a vrliu lo 

preM’ttt. tho pou-er to ^nspo^l(l (bo fe’rUtic ate oft^.nt:e‘d in »9on torhin'orrow ieluajjj- 

ot n mstiation can tie t*\ort isod enily wIk'h a out a vaiiil perniit loi a ixaniii not (eo ('C ling 
veliitit* in siicli a condition that its n>.r lour ruoutlis. 

in a pulilic jd ua* would constitute a danger to “lunier the existou; prejvnaons ot wa tiori 15, 

the public, or. if tlx- vehicle fads to ceimply a registiuing auttiority has to give tfm owner 

witli the- rfs|uir'*ri)‘ants of ('hapl<T V" of the Act of a uiotevr vcht< Ic an opportututy ta. make a 

and rules tberr<inele'r rel itiug tei the reprc*sentation !»elore lie suspends the certiH- 

construction, cquipui nt and niainUuiafu e of c ate of t atiou m restx c t of the yehi( u*. 

motor vehicles. Tliere is an increasing In practice, tlie owner is olten uutraceabk* and 

tendenev' on the part of owners of vehicles many umu'ccss iry form dities have to )>e oh- 

fp irticui irly private cars) to use them without ?»crv^. This c lause that is, S 29 of the 

a valid permit for the carriage of passengers AriMnding Ac t UK) of 19561 provitto that the 

for hire or reward. In ortfer to cht^k tins regUtenng authority shall take only such 
growing abuse, it is proposed to empow-er the action as is icmsou ably possihle to trace the 
registering or otlier prescribed authorities to owner. . . S. O. it. 
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STATE AMENDMENTS 

MAHARASHTRA 

In its application to the State of Bombay, in section .S3 — : 

(1) for sub-section (1) substitute the following, namely, — 

*'(!) If a registering authority or other prescribed authority bas reason to believe that 
any motor vehicle within its jurisdiction — 

(ij is in such a condition that its use in a public place would constitute a danger to 
tile public, 

(it) fails to comply with the rc^rjuirenients of Chapter V or of the rules made there- 
under, or 

is lx,*ing used as a public service vehicle without a valid permit authorising its 
use as such vehicle, 

such authority may, 'after giving the owner an opportunity of making any repres<‘n- 
tation he may wish to make, for reasons to be recorded in writing, suspend the certifi- 
cate of registration of the vehicle, — 

(a) in cases falling under clause (i) or clause (ii), until the defects are remedied to its 
satisfaction; 

(b) in cases falling under clause (iii), for such period not cxcecding’four months as it 

may deem fit.’' 

in sub-section for the words “and when the suspension has continued” substitute 

the words, brackets and figures “and in cases falling under clause (i) or clause (ii) of 

sub-section (1) when tlie suspension has continued”. 

Bom. Act XXXI of 1954, S. 2 [3-5-1954]. 

Note. — This amendment was made before the substitution of sub-section (1) by the Central 
Act C of 1956. 

UTTAR PRADESH 

In its application to the wliole of Uttar Pradesh, in sub-section (1) — 

(a) after the words “rules made thercMinder” the words “or that any motor vehicle is 
being used as a public service veliiele without u valid permit for being used as 
such*' shall be inserted, and 

(b) at the end of the said suli-section, the w'ords “or, in the case of a motor vehicle bi*- 
ing used without a valid permit as a public service vehicle for a period not exceed- 
ing four months” shall be added. 

U. P. Act XXVIII of 1953, S. 2 [23-10-1953]. 

Note. — Tliis amendment was made before the substitution of suli-section (1) by the 

Central Act C of 1^56. 

34« Cancellation of registration. 

(1) If a motor vehicle has been destroyed or has been rendered permanently 
incapable of use, the owner shall, witnin fourteen days or as soon as may be, 
report the fact to the registering authority within whose jurisdiction he resides 
and shall forward to that authority the certificate of registration of the vehicle 
together with any token or card issued to authorise the use of the vehicle in a 
pul)lic place. 

(:2) The registering authority shall, if it is the original registering anthorit\ , 
cancel the registration and the certificate of registration, or, if it is not, shall 
forward the report and the certificate of registration to the original registering 
authority and that authority shall cancel the registration and the certificate of 
registration. 

(3) Any registering authority may order the examination of a motor vehicle 
within its jurisdiction by such authority as the ^ [State Government i may by 
order appoint and, if upon such examination and after giving the owner an 
opportunity to make any representation he may wish to make ^[(by sending to 
the owner a notice by registered post acknowledgment due at his address 
entered in the certificate of registration)] it is satisfied that the vehicle is in 
such a condition that *^[it is incapable of beinc used or] its use in a public place 
would constitute a danger to the public and tnat it is beyond reasonable repair, 
may cancel the registration of the vehicle. 

(4) If a registering authority is satisfied that a motor vehicle has been per- 
manently removed out of ‘»[India], the registering authority shall cancel the 
registration. 
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(5) A registering authority cancelling the registration of a motor vehicle 
under section 33 or under this section .snail communicate the fact in writing to 
the owner of the vehicle aiui tlie owner of the vehicle shall forthwith surrender 
to that authority the certilieate of registration of the vehicle and anv token or 
card issuei! to authorise the use of the veliicle in a puhlie place, 

(^0 ^ registerir^g authority making an order of caneellation under this sec- 
tion shall, if it is the original registering uutliority. cancel the certificate of 
registration and the entry relating to the vehicle in its reeonls, and, if it is not 
the original registering authority, forward the certificate of registration to that 
authority, and that authority' shall cancel the certificatt‘ of registration and the 
entry relating to the motor vehicle in its records. 

(7) The expression ‘"original registering authority” in this section and in sec- 
tions 30. 31, 32 and 33 means the registering ant lioritv” in whose records the 
registration of the vehicle is recorded. 

[a] Inserted hy thi- Motor Volm lrs (.\men(lnu‘nt1 Act, 1056 t^C of 1956\ S, SO [w c. f. 
1^2-1957). (1)1 Substituted for ‘‘the States” hv tlic Part U States (Laws) Art. 1951 (111 
of 1951), S. ) and Sch. :i..l.l95r;. 

35* Appeals. 

(]) Any owner of a motor vehicle aggrieved b) an order of refu.sal under 
section 27 to register a motor vehicle or utider sub-station (1) of section 38 tt) 
issue a certificate of fitness or by an order of susnension or cancellation made 
under section 33 or 31 or by an order of eancellation under sub. section (d) of 
section 38 may, witliin thirty days of the date on which he has nx'cived notice 
of such order, appeal against the order to the preserilH‘d authority. 

(^0 The apnellate authority shall give notice of tlu‘ apneal to the original 
authority and after giving oj)portnnity to the original autliority and the a{)pel- 
lant to be heard either personally or by pleader in the aiux^al pass .such oruers 
as it thinks fit : 

• o • • *1 

a] Proviso to sol), section (2) was omitted hv the Motor V'chiclcs ( AnioiKlmcul) Act, 1950 
(C of 1956). S. 31 Iw. e. f. 16.2.1957j. 

^[36« Special provisions in regard to transport vehicle. 

(1) Having regard to the numlwr, nature and si/.e of the tyres attached to 
the wheels of a transport vehicle, other than a motor cab. and its make and 
model and other relevant considerations, a State Government may, with the 
approval of the Central (k)vernmcnt, hy notification in the Official Ca/ette, 
specify in relation to each make and model of a transport vehicle the maximum 
safe laden weight of such vehicle and the maximum safe axle weight of each 
axle of such veliicle. 

(2) A registering authority, when registering a transport vehicle other than 
a motor cab. sliall enter in the record of registration and shall also enter in the 
certificate of registration of the vehicle the following particulars, namely : 

(a) the unladen weight of the vehicle ; 

(h) the number, nature and size of the tyres attached to each wheel; 

(c) the registered laden weight of the vehicle a»i<l the registered axle 

weights pertaining to the several axles thereof; and 

(d) if the vehicle is used or adapted to lx? used for the carriage of pa.ssengers 

solely or in addition to goods, the number of passengers for wnom 
accommodation is provided ; 

and the owner of the vehicle shall have the same particulars exhibited in the 
prescribed manner on the vehicle. 


Section 35 — Note 1 

[1] An order refusing to record the transfer 
^“fTshtp on a registration certi6cate as 
rwjtftrad by S, 31 sWtId be deemed to be an 


order passed under S. 27 of the Act which is 
appeatole under S. 35. 1959 ^ 175 (177) 
(AIR V 46 C 06] : ILR (1959) 9 Raj 419, 
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(S) There shall not be entered in the certificate of registration of any such 
vehicle any laden weight of the vehicle or a registered axle weight of any of 
its axles in excess of tnat specified in the notification under sub-section (1) in 
relation to the make and model of the vehicle and to the number, nature and 
size of the tyres attached to its wheels 

Provided that where it appears to a State Government that heavier weiglits 
than those specified in the notification under sub-section (1) may he permitted 
in a particular locality for vehicles of a particular type, the State Goverrunent 
may, by order in the Official Gazette, direct that the provisions of this sub- 
section shall apply with such modifications as may l>e specified in the order. 

(4) When by reason of any alteration in such vehicle, incl«ding an altera- 
tion in the number, nature or size of its tyres, the registered laden weight of 
the vehicle or the registered axle weight of any of its axles no longer accords 
with the provisions of sub section (3), the provisions of section 32 shall apply 
and the registering authority shall enter in the certificate of registration of the 
vehicle revised registered weights which accord with the said sub section. 

(5) In order that the registered weight entered in the certificate of registra- 
tion of a vehicle may I)(‘ revised in accordance with the provisions of sul)- 
section ( 3 ), the registering authority may require the owners of transport 
vehicles in accordance with such procedure as may be prescribed to protluce 
the certificates of registration within such time as may be specified 1)\ the 
registering authority.] 

fa] Section 36 was mhdituied for the former sections 36 and 37 by the Motor \'(‘hi( les 

(Amendment) Act, 1956 (C of 1956), S. 32. [This section is to he brought into tore e on a 

date to be notified in the Gazette; up to 5-10-1960 no such notification iuis been issued. 

The former sections 36 and 37 were as follows : 

“36. Siccial requirevicnt for requtration of tranfij^ort vehicle. — (2) A rc'Kisterin^^ antho. 
rity .shall refuse to register any transport vehicle cither than a motor cal), miles'' tlic 
application for registration is acoempanied by a document in Form F as set forth in the 
First Schedule signed by the maker of tlie vehicle or an assembler duly authorised hy tli*^ 
maker in this behalf stating tlie greatest laden weight and greiitest axle weights for w liit !i 
the vehicle is and the several axles are designed : 

( 2 ) Wliere a transport vehicle or chassis, as the case may be. has alfived to it a nu I 1 ! 
plate, bearing the stamp of the maker or assembler and identiliecl as appertaining to the 
particular vehicle or cliassis to which it is attached, which contains the particulars 
snocified in sub-section { I}, that plate may at the discretion of a registering authority he 
cieemed to be the document referred to in sub-section (2). 

“37. Hjwcial ’particulars to be recorded on reqistration of trans}X)rl vehicle. — (2) A regis- 
tering authority, when registering a transport vehicle other tlian a motor cab, shall enter iii 
the reeoril of registration and slndl also enter in the certificate of registration of tlic 
vehicle the following particulars, namely : — 

(a) the unladen weight of the vehicle ; 

(b) the numi)er. nature and size of the tyres attacherl to each wheel ; 

(c) tlie rt^gislered latlen weight of the vehicle and tlie registered axle weights pertainiiii: 
to the several axles thereof, fixed in accordance with sub- sect ion AV v'ith reference 
to the particulars of tlie tyres entered in the certificate of registration ; and 

(d) if the vehicle is used or adapteil to be useii for the carriage of passengers solely or in 
addition to goods, the number of passengers for whom accommodation is provideti, ; 

and the owner of the vehicle shall liave the said particulars exhibited in the prescrilxd 
manner on the vehicle. 

(3) Notwithstanding any statement contained in the document referred to in sub- 
section ^7) of section v36 as supplied by the maker or assembler of a transport vehicle, the 
registered weight to be recorded bv the registering authority for any axle shall not evcet*<^l 
the pernns.sible weight for that axle calculated in accordance with the Seventh Scliedulc. 
nor shall the registered laden weight of the veliicle exceed the sum of the several axle 
weights as so determined : 

Providetl that where it aopears to a State Government that heavier weights than those 
specified in the Seventh Schedule may l>e permitted in a particular locality for vehicles of 
a particular type, the State Government may by notification in the Official Gazette direct 
that the provisions of this sub-section snail apply with such modifications as may l>e 
specified in the notification. 

fS) When by reason of an alteration in the number, nature or size of tyres attacl^l to 
the vehicle the registereil laden weight or any registered axle weight recorded in tl>e 
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^rtificate of rejsistration no longer accords with tho !jth*n vveight oi avUMVrijjht as 
detennine<l in ac cordance with suli-section L-*). the nian t^sons <>( HCtion dZ ''liall apnlv, 
and the registering authority shall entei in the certincate ot registration a vcvivvxl regis- 

tere<1 laden weight ami register txl axle weights.** 

OBJECTS AND REASONS 


“Under the provisions of sections ">6 and ST"" 
of the Act, a registering authontv h is to rely 
upon a document signe<l hy the maker or 
assemhler of the vetucle for dfgonnmmg the 
inaxiimitn laden weight and axle w eights tor 
which the vehicle and axles are designed. It 
is thus possible for a manufacturer to iiivl up 
as a “selling poiirt^h tlie certified weiglits to 
the limit of the capacity of the tyres, as senm - 
what lil>erallv allowed in the vSeventh Scluv 
dule. Misnnderstanding and confusion has’c 
also been c,aused owing to technical didects in 
tiicse st'ctions in respt'^'t of the loa<l distribn- 
tioii. It is, tlierefore. now proposiKi tliat State* 
Covermmaits should be empowered to siHvily 
the maxinmrn sale laden weight .md axle 
weight in relation to any make or model of 
transport vehicle and that the registering au- 
thorities sh.ill enter in registration <'ertdicates 
the laden weight, etc., as spec ified by tlu* 
State ( iovernment. It is proposed that the 
Ccrntral (jovi'rnment diall obtain r«*( (»mmen- 
dations regarvling laden wi'ights, etc., from 
motor vehit le manufacturers in India, and 


work them out within the limits of weight 
peeifietl bv the m anufacturcrs on the basis of 
a fonnnla approved hv tfie Ttvhniral ( 'om- 

rniltrv of the I lansjxa t Advisory Cornual. A 
consolidatixl list will tluai Ik* fmnish( d to the 
Stiite ( .overnment s foi then guidaiu e in noti- 
fying spra ificatious 3 he Seventli Scfuxhile 
Will be ileletial. Tiie iimemiments i>rt»i>osiHl 
are (‘xpfvttxi to serve as a i liei k on the grow- 
ing tendency to l ertdy ex iggerated weiglits 
ignoring safety margin, and also to safegnaiil 
against the possifiibtv of fixation of mavnnum 
permissible weights ut an mnvarr.intaVde lignrt* 
by im relv fixing tyres of large sizes. In conse- 
(pieiu e, some velneles on the road will li.ive a 
registensi laden and axh* weight in evi css ot 
that allouetl in ri^speet of vehii les registereil 
alter the date on w inch tins provision becomt's 
law ; the t lause 1 vT sub-sec'tion therefore, 
provides that tlu* registering antlioritit^ may 
nsiniie et'itiheates of legist ration to be revistni 
in .iceoriiauec' with th se new provisions. ’’ 

- S. O U. 


37 . [Se4\f(X)t~note \i {liven under sd'hon 3(j.j 


38 . Certificate of fitness of transp>ort vehicles. 

(l) Subject to tlu* firovisious of sec'litMi W. a transport v(*liiel(* shall luit lx* 
deemed to lie validly registt'red for the ptirfX)ses of setdion 22. \inh*s.s it earrit^s 
a certificate of fitiK\ss in Form li as set f(»rth in the First Scdu^chih*. issued bv 
the prc^scrilud authority, to the efitu t iliat the vehicle complies for the lime 
with all the rt*tpnr(‘ments of (.'hapter \' and the rul(*<? math* ther<*nncler. 
Where the preserilrecl authority refuses to issue such (rrtific ate. it sluill sujiply 
the owner of the vehich* with its reasons in writing for such refusal. 

'^[(2) Subject to tlu* provisions of sub-section (:i). a certifi(*ate of fitnes.s shall 
remain effective for sneli period, not being in any ease more than two years or 
less than six montlis, as nia>' be speeific*d in the certificate by the firescribed 
authority under sul)-sec‘tion (J).] 


Section 38 

[1] The absence of a fitness certificate grant- 
ed under S. 38, current at the moment, has 
the result of rendering the vi*)ii< !c one not 
rMCistered in accordance with S. 22. 1959 
AU 489 (491) [AIK V 46 C 123]. 

[23 Driving a taxi cab for tlie purpose of 
carrying pasfwmgers would he illegal in eaw^ it 
is not fiirnislM*<l with a certificate of fitncjis, 
as dealt with in S. 38, whicli is current at the 
relevant time. Hence an owner plying the 
vehicle after expiry of the tcrfus of trie fitness 
c'lTtificate without obtaining a fr(*sh one 
violates the provisions of the sc^ction, 19.54 
Assam 155 (156) [A 1 K V 41 C 47] : 1954 Cri 
L |oxir 1180. 

[3] Accused radio dealer owning car— Car 
registered as motor car but having appeal ance 
of van — Finding hy Magistrate that car was 
used for carrying goods — JJeUi, that ?dagfs- 
^te was not WTong in finding acc\m?<l guilty 
of c€ence under Ss. 38(1) and 42 (1), a,s ac- 


— Note 1 

cused; had not obtained certificale ^\■^ i(M|uired 
l>vS. 38(1) or permit nntler ‘S, 42 il). 1943 
Mad 720 (721 ) ! AIK V 30) : 45 Cri 1. Jour 94 

[4i St'ction .38 makes it oWigatory on tfic 
part of a p<‘rsfm to obtain a certificate of fit- 
ness in resnc^ct of transport velilclcs only It 
is not applicable to private cars. Therefore 
an owner of a motor car who carries his 
luggage or other goo<l * for hi.s own use cannot 
f)C prfHccute<I and convicted for infringing 
S. 38 read with S, 22 1959 Mys 221(^22) 
[AIH V 46 C 88j : 1959 Cn I, Jour 109.5. 

[5] A tractor fanploycd m ( arryK\^ manure 
for solely agricultuml purposes is exmipted 
from po«sessi!ig a < erliflcatc of fitness undt*T 
S. 38 l>ccause it does not fall within the cate- 
gory of transport vehicle a» defined in S. 2 (33) 
of the Act as if stoo<i Irefore fh<f ainendmentc 
1954 Mad 1021 (1023) [A 1 1\ V 41 C 355] . 
1954 Cri L Jmir 1578, 
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{3) The issuing authority or other prescribed authority may for reasons to be 
recorded in writing cancel a certificate of fitness at any time, if satisfied that 
the vehicle to which it relates no longer complies with all the requirements of 
this Act and the rules made thereunder; and on such cancellation the certificate 
of registration of the vehicle and any permit granted in respect of the vehicle 
under Chapter IV shall l>e deemed to be suspended until a new certificate of 
fitness has wen obtained. 

^[(4) A certificate of fitness issued under this Act shall, while it remains 
effective, be valid throughout India, and a State Government may, by notifica- 
tion in the Official Gazette, declare that subject to such conditions #s may l)e 
specified in the notification, certificates of fitness issued l)y a competent 
authority in the State of Jammu and Kashmir shall, while they remain eff ective, 
I>e valid in the State as it they were issued under this Act.] 

[a] Substituted for the former sub-section (2), by the Motor Vehicles (Amendment) Act. 
1956 (C of 1956), S. 33 [w. e. f. 16-2-1957]. [h] Inserted, ibid. The original sub-section 
(4) was omitted, ibid, 1942 (XX of 1942). S. 10 [3-4-1942]. 


OBJECTS AND REASONS 


Sub-section (2) as substituted in 19!tC. — “Sec- 
tion 38 (2) of the Act has proved to be defec- 
tive. Under its provisions, a certificate of 
fitness must remain effective for three years 
unless a shorter period, in no case less than 
six months, is specified. Even in a period of 
six months, a transport vehicle may run 
20,000 miles and develop a number of serious 
defects, while in a period of three years it is 
not unlikely to outrun its useful life altoge- 
ther. In order to ensure that transport vehi- 
cles, especially public service vehicles, are 
maintained and Kept in a fit mechanical con- 
dition, it is essential to provide for inspection 
at shorter intervals. It is, therefore, proposed 
to reduce the maximum and minimum limits 
to one year and three months [raised by the 
Joint Committee to two years and six months] 


respectively, and to place in the hands of a 
responsible authority, the power to fix the 
period of validity, subject to prescribed con- 
ditions, In practice the minimum period will 
probably be specifietl only when vehicles are 
very old or have a bad accident record, or 
when it is intended to give an owner time to 
replace a vehicle.” — S. O. U, 

Subsection (4) as added i7i 19of ). — This sub- 
.section provides for reciprocity in resjx'ct of 
the validity of certificate of ntness between 
States inter se and between States in India 
and the State of Jammu and Kashmir; reci- 
procity will be obligatory as between the 
States and permissive as t)etween the States 
in India and Jammu and Kashmir. 

— S. O. R. 


39 * Registration of vehicles, the property of the Central Government. 

(1) The authority specified in Part B of the Fourth Schedule may register 
any motor vehicle which is the property *"[or for the time being under the 
exclusive control] of the Gentral Government; and any vehicle so registered 
shall not, so long as it remains the property ‘^(or under the exclusive control] of 
the Gentral Government, require to be registered otherwise under this Act. 

(2) A transport vehicle registered under this .section shall carry a certificate 
'^[to the eflect that the vehicle complies for the time being with all the require- 
ments of Chapter V and the rules made thereunder] issued by the authority 
referred to in sub-section (l). 

(3) An authority registering a vehicle under sub-section (1) shall assign a 
registration mark in accordance with the provisions contained in the Fourth 
Schedule and shall issue a certificate in respect of the vehicle that the vehicle 
has been registered under this section, 

('4^ If a vehicle registered under this section ceases to be the property ^[or 
under the exclusive control] of the Central Government, the provisions of 
section 23 shall thereupon apply, 

{5) The authority registering a vehicle under sub- section (l) shall furnish to 
any State Government all such information regarding the general nature, overall 
dimensions, and axle weights of the vehicle as the State Government may at 
any time require. 

[a] InsetUtd by the Motor Vehicles (Amendment) Act. 1942 {XX of 1942), S. 11 
IW#]. [b] for “of fitness in Form H as set forth in the First Schedule” ^bidf 

1956 (C of 1956)» S. 34 [w. e. f. 16-2-1957], 
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40* Application of Chapter III to trailem* 

(1) The registation mark assigned to a trailer shall l>e displayed in the 
prescribed manner on the side oi the vehicle. 

(:2) No person shall drive a motor vehicle to which a trailer is or trailers are 
attached unless the registratiou mark o( the motor vehicle so driven isdisplayevl 
in the prescril>eil manner on the trailer or on the last trailer in the train, as the 
case may be. 


41- Power to make rules. 

(1) A ^[State Government] may make rules for the pur[K»se of carrying into 
eflect the provisions of this Chapter. 

(:^) Without prejudice to the generality of the foregoing power, such rules may 
provide for — 

(a) the conduct and hearing of appeals that may preferred under this 
Chapter, '‘(the fees to be paid in respect of such appeals ami the refund 
of such fees]; 

(b) the appointment, functions and jurisdiction of registering and other pres- 
cribed authorities; 

^[(c) the issue of certificates of registration and fitness and duplicates of such 
certificates to rejilace the certificates lost, destroyed or mutilated; 

(cc) the production of certificates of registration before the rc'gistering aulho* 
rity for the revision of entries therein of particulars rc’l.iting to the regis- 
tered wc'ight or the colour or colours of the body, wings and front end 
of vehicles;] 

(d) the temporary registration of motor veliich'S. and the issue of temi>orury 
certificates of registration and marks; 

(e) the manner in which registration marks and the [)articulars referred to 

in ^^[snb section (:i) of section 3tj\, and other prescribed particulars shall 
be exhibited; 

(f) the fees to be charged for the issue or alteration of certificates of regis- 

tration, for certifjcalt's of fitness, for registration murks, and for the 
examination or insj)ection of motor vehicles, and the refund of such fees; 

the exemption of prescril>ed persons or prescribed classes of persons 
from payment of all or any or any portion ot the fees payable under this 
Chapter;] 

(g) the forms, other than those set forth in the First Schedule, to \Hi used for 

the purposes of this Chapter; 

Section 40 — Note 1 

[1] Siih-sectioii (2) of tins sc^ction does not 
aV)ridge or ^?ver^ide the rt^finirenienCs' of S. 22 
read with Rule 26 of the U. P. Motor Vehicles 
Rules ot 1940 in the c ise of the trailer attach- 
’Cd to a drawing vehicle and exempt it from 
the nect^ssity for separate registration. It only 
creates an additional obligation to display on 
the trailer tl>e registration numtx*r of the 
driving vehicle besides its own registration 
number. (’58) ILK (1958) 2 All 031 (835). 

Section 41 — Note 1 

[1] Rule 32 (h) of the Orissa Motor V'ehi- 
cles Rules framed under S. 41 (f) of the Act 
<Jonteinplates the examinatiou or inspc-ction 
which is undertaken as a part of and inciden- 
tal to the grant of a certificate of fitness. 

Under that Rule, irrestxjctive of the numl>er 
of times the inspector of motor vehicles may 
vehicle before be is satisfied about 
one fee only can be charged. <'55) 



21 Cut L Tim 50 (56) (DB). {Vvr Pantyrahi 
C. J.) 

(2; In a rase under the Motor 

Vehicles Act of 1914 it was held that S. 11 of 
that Act did not cofifer tK>wer on tlwt bx al 
Govermnfrnt to make rnhrs for the purpose of 
fixing a time limit in the re‘gi 5 tration certifi- 
cate ami for making a correspotiding change 
in the schedule ami therefore Hide 6 of tfia 
liornbay Motor Vehich'^ Rules of 1915 uft 
amend<*d by the Rules of 1918 w^as ultra vires 
th<‘ powers of the Government- J922 Born 42 
(43) f AIR V 9] : 40 Bom 040 : 23 Cri L Jour 
109 (DB). 

(3l Rule7frame<l by the Bombay i overn- 
ment undt?T S. 11, Motor V’ehich'^ Act of i014« 
which provided for payment of annual fees 
for rrmewal of certificate of registration was 
held to be not ultra vires as the words ”lncU 
dental to registration” in S. 11 wi^ 

enough to cover nmewal of certifiotttos. 1939 
Bom 400 (401) [AIR V 20] (FB). 


10] 2 A. M. 28. 
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(h) the communication between registering authorities of particulars of certi- 
ficates of registration and by owners of vehicles registered outside the 
State of particulars of such vehicles and their registration; 

^[(i) ♦ ^ ^ 

(j) the extension of the \'alidity of certificates of fitness pending consideration 

of applications for their renewal; 

(k) the exemption from the provisions of this Chapter, and the conditions and 
fees for exemption, of motor vehicles in the possession of dealers; 

(l) the exemption of road-rollers, ^[graders and other vehicles designed and 

used solely for the construction, repair and cleansing of roads] from all or 
any of the pros isions of this Chapter and the rules made thereunder, anti 
the conditions governing such exemption; and the exemption of ® [goods 
vehicles, being light motor vehicles] from the provisions of section 3« and 
the conditions governing such exemption; ancf 

(m) any other matter which is to be or may be prescribed. 

[a] Added by the Motor Vehicles (Amendment) Act, ] 942 (XX ot 1942,?, S. 12 13-4-1942 
pd Subslitiited for the original clause (c), ibid, 1956 (C of 1956), S, 35 [vv. e. f. 16-2-1957 
fbbj Substituted for “sab-section (1) of section 37” by the Repealing and Amending Ac t 
1960 (LVIII of 1960), S. 3 & Sch. 11 [26-12-19601. [cj Inserted by Act XX of 1942, S. 12 
[3-4-1942]- [d] Clause (i) was omitted by Act C of 1956, S. 35 [vv. e. £. 16-2-1957 
[e] Sutstituied for “delivery vans”, ibid. 


CHArXER IV 

Control of I'ranspobt vehicles 

42 * Necessity for permits. 

f/J No owner ot a transport vehicle shall use or permit the use of the 
vehicle in any public place, save in accordance with the conditions of a permit 
granted or countersigned by a Regional or ^ [State] Transport Authority ' oi 
the Commission) authorising the use of the vehicle in that place in the mannei 
in which the vehicle is being used : 


SECTION 42 - SYNOPSIS 

1. Scope. 

2. Use of vehicle without a valid permit. 

3. Infringement of conditions of permit. 

4. “Permit the use.” 

5. Contravention of the section by persons 

other than the owner. 

6. Exemption of Goverum€,nt vehicles, 

1. Scope. -- [1] Tlie language of S. 42 (1) 
employs prohibitive or negative words and 
therefore its legislative intent is that the sta- 
tute is mandatory, 1959 S C 79 (81) [AlK 46 
C 14]: (1959) Supp (1) SCR 153 ; ILR (1958) 
2 All 973 : 1959 Cri L Jour 248. 

[2] Section 42 does not contravene Art, 19 
(1) (g) on the ground of imposing any previ- 
ous restraint on the exercise of tlie constitu- 
tional right guaranteed by that Article. The 
theory of previous restraint evolved with 
reference to freedom of person or speech can- 
not Apply wdth the same force to freedom of 
trade or profession and reasonable conditions 
forming part of licensing regulations cannot 
be held to be repugnant to Art. 19 (1) (g) of the 
Constitution. 19^ Mad 279 (289. 290) [A I R 
V 40 C 102] : ILR (1953) Mad 304 (DB). (AL 
though what is Insisted upon under the Act is 
described as a permit it is in substance only a 
licence.) , , - , . 

[3] The permit-holder get« no vested right 


in or over the road by virtue of the a\ithoiis;i- 
tion given to him under siib-s. (1). Theauthc^- 
risation does not entitle him to use the road M'- 
a matter of right. 1951 Orissa 1 (7) [AIR 3S 
C 1] : 52 Cri L Jour 45 (SB) * 1958 Punj 3JS 
(320) [AIR V 45 C 88^; : 1 L R (1958) Punj 1 II 
(DB) 

4: Section 42 vl.) applies only to tliO". 
vehicles which aiV transport veiiiclcs accoo!- 
iug to the definition contained in S. 2 v3 V 
Hence a tractor used for carrying manur 
does not come within the mischief of the sc*c - 
tion because being a vehicle solely used foi 
agricultural purposes it is not a transport 
vehicle as defined bv S. 2 (33). 1954 Mad 1021 
(1023) [A I R V 41 'C 355] : 1954 Cri L Jour 
1578. (Case decided before S. 2 (33) vva> 
amended in 1956.) 

[5] Where the owner of a motor car useti 
the car on two occasions for carrying bun- 
dles of newspapers to the railway station 
without a permit under S. 42 (1), held tha' 
the car came within the definition of a “good" 
vehicle” in S. 2 (8) and therefore permit 
under S. 42 (1) was necessary and as (Ik 
owner had no permit under S. 42 (1) he w as 
guilty of an offence punishable under S. 127 
1945 Mad 440 (440) [A I R V 32] : 47 Cn L 
Jour 233 : ILR (1946) Mad 222. 

[6] Though Chap, IV which contains S. 42, 
Motor Vehicles Act deals wdth the control ot 
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Provided that a stage carriage permit shall* subject to any conditions that 
may be specified in the permit, authorise the use of tlir \ ehiele as u contract 
carriage : 

Provided further that a stage carriage ix'rmil nia\ . subjec t to any conditions 
that may be specified in tlie ptMmit, authorise the use of the vehicle as a gcxals 
vehicle either when cai r \ ing passengers or not : 

Provided further that a public carrier s peimil shall, subject to any condi 
tions that may lx* specified in the permit, authorise the holder to use tin 
vehicle for the carriage of goods for or in connec tion v\ ith a trade or business 
carried on by him. 

(j9) In determining, for the purpo.ses of this (:ha|)tei, wlicthcr a transport 
vehicle is or is not used for the carriage of goods for liire or reward, 

faj the delivery or collection by or on behalf of the* owner of goods sold . 
used or let on hire or hirtopurchasc* in tlie course ot an\' trade ur luisiness 
carried on by him other tlian the trade or l)nsin( ss of pro\ idiug trans[x>i t. 
fl/J the deliver\- or collection by or on behalf of tlu' owmer of goods whicli 
ha\’c been or u Irich arc to be subjected to a proce ss or treatment in tin* 
course of a trade or laisine.ss carried on by him. or 
fc) the carriage of goods in a transport vehicle b)' a manulacturcr of or agent 
or dealer in such goods whilst the vchiclt is bt ing used for demonslratt(m 
purposes. 


Section 42 — Note 1 (envAd.) 
transport vehicles and contemplates prirtniiily 
the control of the carriage of j^oods for hire or 
for reward. S. 42 '1 is more general and pro- 
hibits tlie use of a transport N'ehicle for any 
purpose in a niibiic place sas'e in accordance 
w ilfi the coiiailions ol a permit as providwl in 
that section. 194S Mad U (41) i AHl V 30] t 
44Cri L Jour 180. 

[7j This section has not repealed S. 166 of 
the Madras l>fK\a] Bo.irds Aet of 1920. 1931 
Oris.sa 1 (3. 4) ( AIB \' 38 C 1 ! : 52 Cri L Jour 
43 (SB). 

2. Use of vehicle without a valid per- 
mit. — [1{ The use of a motor vehicle without 
a permit is also an infrinRcnient of S. 42 (1). 
1955 All 618 (619) ((S) AIK V 42 0 179]: 
1955 Cri L Jour 1443 (DB). (AIK 1950 All 
234, Approved.) 

f2] Section 42 (1) rerjuires oiil> tiiat thv 
vehicle which is being run should be covered 
by a permit and not also that tin? pcrsoii vvlio 
IS running it should be him self the permit 
holder, l^erelorc the vendee of a bus docs 
not contravene its provisions by continuing 
to run the bus under the permit already 
granted in the name of his vendor and with 
out getting the endorsement of file transfer 
made on the permit. 1953 I lav-Co 551 (552 ) 
lAIR V40C210]. 

[3] The first proviso to S. 42 i>ermits and 
authorises the use of a stage carriage a.s a 
contract carriage; only it must be subject to 
the condition mentioned in the permit namely 
that intimation is io be given of the parti- 
culars menUotied in the conditions. No special 
penult is required to such cases. 1956 Mad 
582 (58S) ym V 4S C 180] : 1956 Cri L Jour 
1207(1). 

3. Infringenient of conditfons of per- 
mit* — (11 Any and every matte stated on 
the permit, but not under the column ear- 


marked for writing down (he <:onditious snl' 
jecl to whu h if is l>cing i .sutnl, caniiof 
oix'rulo us .1 icvtrictjou (ho bn?iioh of which 
vs'Ould rtinonnt (o thr \ iolation of a oomlition 
of the permiJ 1950 Mud 837 (838) ; AIK V 37 
C 350] : 51 Cri 1. four 1567. (Lorry descrilw'd 
as intended for can yiug building materials 
No entry lu the column headed ('oiuUtions 
restricting its use to carriage of building 
materials only I heir is no bread) ol any 
condition it the lonv carries tunntuie.t 

[2] Hult! 179 oi the Ikngal Motor \ eliich’s 
Knlcs docs not make the charging ot tlu' 
mimiaurn tatifi prcscrilxxl by it compubor>' 
and hence ataxi driver dm*ji not contravene 
the condition in his ix*rniit which tnenfions 
that tariff if he < barges a lower rate. 1954 S ( ' 
190 (192) A I K V 41 C 401 : 1954 SCK 
37 1 

33] 1 ie* revinf tiOi) in a fXimit dial (he loi i \ 
enn be used loidhe carnage of certain spf< s- 
fied tfomis onlv for tlie muilury does not I )a; 
the owj|f?r using it tor carrying other goods 
for his purposes. Such use does not 

amount to a breach oi the condition in vieu 
of th(3 provisions of the third proviso to sub 
s. (I>. 1949 Mad 565 (566,567) (AIK V 3tt 
<:249l:50 Cri L Jour 876. (Although (h-* 
private us^'r must also be trubject fo aiiv 
conditions which mny be prescribed the 
(ions cannot abj?olutely bar the user by tlie 
owner and render the proviso itself nuga- 
tory) 

[41 In order to constitute a brea' lfci of S. 42 
(1) of the Act, tire vehirde, whether dationary 
or moving, sliould be found in the t enrrse of 
iis user foi the purpose for which it fs In- 
tended at a place which is ndt aiithoris<?cl by 
the permit The mere fact that gooda vehicle 
l 5 found going empty in a route pot oovetetl 
by lt$ pemiit svill n<»t Ixs a breach of S. 42 (I) 
of the Act tmiesfi it in proved that ft was going 
by that anatithoiised roote fo tho cOur«e ot 
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shall not be deemed to constitute a carrying of the goods for hire or reward; 
but the carriage in a transport vehicle of goods by a person not being a dealer 
in such goods who has acquired temporary ownersnip of the goods for the 
purpose of transporting them to another place and there relinquishing owner- 
ship shall l>e deemed to constitute a carrying of the goods for hire or reward. 

(3) Sub-section (1) shall not apply — 

*^[(a) to any transport vehicle owned by the Central Government or a State 
Government and used for Government purposes unconnected with any 
commercial enterprise ;] 

(b) to any transport vehicle owned by a local authority or by a person acting 
under contract with a local authority and used solely for road cleansing, 
road watering or conservancy purposes ; 
to any transport vehicles used solely for police, fire brigade or ambulance 
purposes ; 

(d) to any transport vehicle used solely for the conveyance of corpses; 

(e) to any transport vehicle used for towing a disabled vehicle or for 

removing goods from a disabled vehicle to a place of safety ; 

^l(ee) to any transport vehicle owned by a manufacturer of automobiles and 
used solely for such purposes as may be approved by the Central 
Government ;] 

(f) to any transport vehicle used for any other public purpose prescribed in 

this behalf ; 


Section 42 — Note 3 (cnntd.) 
its usor as a goods transport vehicle. 1900 
Mad 205 (267) [AIR V 47 C 87] : 1960 Cri L 
Jour 923. 

4. “Permit the use.” — [1] The owner 
of a car cannot be said to have permitted his 
driver to use his car within the meaning of 
this section merely because he had been negli- 
gent in not keeping the car locked up and 
tViat negligence helped the driver to use the 
car without his knowledge. 1943 Mad 41 (41) 
LAIH V 30] : 44 Cri L Jour 180. 

[2] The owner cannot be punished for the 
over-loading of the bus by the driver and the 
conductor unless it is proved that the over- 
loading was at his instance or with his ap- 
proval. 1960 MadhPra 151 (152) [AIR V 47 
C71J : 1960 Cri L Jour 611. 

5. Contravention of the section by 

persons other than the owner. — [1] Section 42 
(1) contemplates not only prohibition against 
the user by the owner of the vehicle or his 
permitting its user in a manner contrary to 
the conditions of the permit but it also con- 
templates that the venicle itself shall be used 
in the manner prescribed by the permit. The 
prohibition therefore is not merely against the 
use by the owner but against the use by any 
one contrary to the conditions of the permit 
of the vehicle itself. Hence even a person 
oth^ than the owner becomes liable to 
punishment under S. 123 for his transgressing 
the provisions of S. 42 (1). 1959 S C 79 (81) 
[AIR V 40 C 14] : (1959) Supp (1) S C R 153 : 
I L R (1958) 2 All 973 : 1959 Cri L Jour 248. 
(AIR 1956 All 27, Note: In view 

of this decision the following case also should 
be taken to be impliedly overruled— AIR 1958 
All 733.) ♦ 1959 Ker 248 (248) [AIR V 40 
C 87]: 1959 Cri L Jour 1074 (DB). (Any person 
driving a v^cle without a permit or in 


contravention of the conditions of a permit 
commits an offence, thougli he is not hiins if 
the owner.) + 1959 K(t 161 (162, 163) (AIK 

V 46 C 55] : I L R (1939) Ker 37 ; 1959 Cri L 
Jour 594 (DB) + 1959 Mad 453 (456) i AIR 

V 46 C 145] : 1959 Cri L Jour 1192. (Person 
taking loan of car using it in contravention 
of S. 42.)4' 1959 Orissa 50 (51) [AIR V 46 
C 15] : 1 L U (1958) Cut 572 t 1959 Cn L 
Jour 358. (Driver taking bus through a cir- 
cuitous route and not bv the route fixed in the 
permit.) + 1958 Orissa 118 (122) [AIK V 45 
C 32] : I L R (1958) Cut 113 : 1958 Cri L Jour 
789 (DB). (Both driver and conductor can l>e 
punished for a contravention of S. 42 even 
though they are not the owners.) 4- 1958 Punj 
316 (317) [AIR V 45 C 86] : 1958 Cri L Jour 
1094. (Driver contravening condition of per- 
niit by driving into territory not covered bv 
the permit.) + 1957 Bom 243 (243,244) |'S^ 
AIR V 44 C 84] : I L R (1957) Bom 291 : 1957 
Cri L Jour 1236 (DB) + 1957 Raj 83 (64) [AIK 

V 44 C 25] : I L R (1956) 6 Raj 846 : 1957 
Cri L Jour 230 (DB). (Driving without a 
permit.)^ (’55) 59 Cal W N 787 (790). (Driver 
taking vehicle into a route not covered by the 
permit.) + 1954 Raj 250 (251) [AIR V 41 
C 78] : I L R (1953) 3 Raj 701 : 1954 Cri L 
Jour 1643. (Drivers other than owners can be 
punished under S. 123 for contravention of 
S. 42.) ♦ 19.52 Punj 45 (40) [AIR V 39] ; ILR 
(1952) Punj 308 ; 1952 Cri L Jour 131. priver 
contravening the conditions of permit con- 
travenes S. 42 and can be punished under 
S. 123.) + (*51) 4 Sau L R 243 ( 245) (DBf 
(Driving without a permit.) + 19^ All 234 
(230) [AIR V37 C 891: 51 Cri L lour 734. 
(Car wnich has no valid {^rmit used on roads 
— Driver is liable to conviction under S. 12^^ / 
«• 1943 Mad 41 (41) [AIR V 30]: 44 Cri L Jour 
180. (Driver using the car for his own 
poses contravening S. 42.) 



[The] Motoe Vehicles Act, 1989 


[b 43 K 8} 487 


(g) to any transport vehicle owned by, and used solely for the purposes of, 

any educational institution which is recognised by the State Govern- 
ment or whose managing committee is a society registered under the 
Societies Registration Act, ISW), 

(h) subject to any prescribtxi conditions to any transport vehicle owikhI by 

the Government of State of Jammu and Kashmir] ^[aiul] uschI for 

Government pur[)oses unconnectexl with any commercial enterprise, or 
except as may otherwise Ik* prescrilxxl, to any goixls vehicle which is a 
light motor vehicle and does not nly for hire or reward, or to any two 
wheeled trailer with a registere<l laaen weight not excec^ling Kilo- 
grams] drawn l)y a motor cur ] 

(4) Subject to the provisions of sub section sub.section f /) shall, if the 
State Government by rule iiaule under section 08 so prescrilu's, apply to any 
motor vehicle adapted to carry more than nine '[persons] excluding tlie driver, 
[a] ln‘'er(ed l>y tlio Mcitor V’ehicles (Anirnilinont) Act, 1956 (C of 1956). S. 56 [w. c. f. 
1612-19561- [li] tiuird tor the fonucr dative, tMd. |c] Sulsiif for (he words 

“any Part B State or” Iw tin* Part B Stales (Laws) Act, 1951 till of 1951). S- 5 h Sch. 
[1-4-1951 j. [dj Suf-,dituU' i t(»r thf woids “or anv Fumk h oi PfM( uj^nese Settlenicrit houn- 
d(Ml by India” by Act (I of 1956, S. 56 [w. v. f. 16-2-P)57|. ;t'l Suti!ft\f utn^t lor ”17(M1 
pounds avoirdvipois” by the Motor Vehicles (S^h'oiuI Aiuendinent) Act, I960 (LI of I960), 
S. 3 [w. V f. 1-1-1961 j. If ] Subitilutrd lor “passengers’h bv Act C of 1956, S. 36 [w. e. 1. 
16 - 2 . 1057 ]. 

OBJECTS AND REASONS 


Clau'^e (a) of su^^^^ection (3) as std ^ tituted -in 
2966. — “At prt*sent, the v(4nrh‘s ou ninl by or 
on behalt of tin* C.oviTiiinent, exi ept (liose 
use<l in t onnection ith the hiisine.ss <)f rail- 
wvivs, are ufjt reunired to take out pt'rfints. The 
exemption in rcsn<‘ct of the railways was 
intended to providr tliat cnnnnercially operat- 
ed vehicles should come under tlu* px*mnt 
law. Some of the State Ciovernnu'nts who have 
emharked upon conunercial road transrK»rt 
oix*ration are not takiuji out permits for their 
vehick*s and it is doubtful whetlier such a 

Section 42 — Note 5 (coiUd.) 

[2J Carrying a complement of passengers in 
excess of the limit fixevl fw tin' permit amounts 
to a contravention of the conditions of the 
permit for which l)oth the driver and tl»e 
comhictor c an Ik* punislu'd under S. 123. (958) 
24 Cut Tim 235 (237). (Over-loading tlie 
bus.) * 1958 Orissa 118 (122. 123) [AIK V 45 
C 32j • I L R (1958) Cut 113 ; 1958 Cri L Jour 
789 (DB). (Rule 86 of the Orissa Motor 
Vk'hif l(*s Rulc*s also makes it the foint n-s- 
ponsibdity of both the coruiuctor and tlnr 
driver to s(^‘ that the compIrmerP of pas- 
sengers in the bus does not excaxnl its jx'r- 
mtttcxl seating capacity ) 4- ('.55) 1935 Raj 
L VV 38 (39). (Tlie driver is liable for driving 
the vehicle in contravention and the con- 
ductor IS liable as tlie olliccr in charge of the 
vehicle w^ho aUowc*d the contravc*ntion.) 

[But *ee 1957 Nag 94 (95) [AIR V 44 C 32]: 

I L K (1956) Nag 817 : 1957 Cri L Jonr 13(X) 
(1). (Driver and conductor cannot lx? puoish<*ci 
tinder S. 123 for carrying passengers in exci*ss 
of the authorised seating accommodation — 
They can be convictexi only under S. 112 for 
the brieach of a rule made under the Motor 
Vehicles Act.)] 

[3] Where under the Motor Vehicles Rules 
the supervirion over the entry and exit 
of passengers and the loading or the vehicle 
with luggage or goods is wholly the responsL 


procedure is in c onformity with (he Con.stitu- 
tion of India. It is. thm loic, proposed tolmng 
commercial vehicles of (ioverniTi(*nts also 
within the jx'rmit control. 

(Inusi? fdj, i/'h!. "Ihider the* existing pro- 
visions, tr.uh'is used for any puri>ose other 
th ill theearriage of goods for hire or r»»war<l 
are cxeniptmi from taking out a permit. Under 
the proposed anK'odmtuit, heavy trailers w4ll 
be removcxl from the si ojx* of exemption, witli 
the* result that it will Ix' mx essary to lake 
out permits in their case.”- SO. R. 

l>ility of tlie conductor the driver cannot 
be punished under Ss. 42 and 123 for an 
offence of over loading the* velncle. 1943 Mat! 
347 (348) [AIR V 30] : 44 Cri L Jour 526. 

[4] The conductor of a bus cannot be* puni- 
shed under S. 123 read with S. 42 on tlui 
ground that the bus was driven in a pidilic 
place without a valid registration. (’51) 4 
Sau L R 243 (244) (DB). 

[5] There is no provision in the Ac:t or in 
the Rules which makes it incumbent upon a 
driver and a conductor to ixsiie tickets to 
pavstnigcrs. Hence the driver mid the conduc- 
tor cannot Ihj convictixl umler S. 42 read 
with S. 123 (or not issuing tickets ton isseo- 
gc'rs. 1952 All 276 (277) [AIR V 39] : ILR 
(1950) All 441 ! 1952 Cri L Jour 5HH * 1951 
All 403 (404) [AIR V 38 C 73] -f* 1945 Nag 
2m (264) [AIR V 32] : IIJI (1945) Nag 742 : 
47 Cri L Jour 189. 

[6] In the case of a vehicle v\ hie * is owned 
by a limited companv the manager of the 
company cannot m* nedd liafde for a Ufw; 
made of that vehicle in contra vifotion of tiro 
provisions of S. 42 iinfess it is sliowii that it 
was be who was in charge of that vehicle and 
he had caused or allowed the vehicle to be 
used in that manner. 1957 Raj 83 (64) t tAlR 
V 44 C 25] r ILB (1956) 6 Raj S40 : 1957 Cri 
L Jour 230 (DR). 
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STATE AMENDMENTS 

ANDHBA PHADESH 

Hydkr\ba.d area — In its application to the :Hyderabad area fof the :State of Andhra 
Pradesh, cl. (a) of sub-section (3) of section 42 was substituted by a new cl. (a) which was 
similar to cl. (a) now substituted by the Central Act C of 1956. 

—Hyd. Act XLV of 1956, S. 2 -10-1956]. 

BIHAR 

In section 42, for cl, (a) oi sub-section (3) sidJbstiiuie the following clause, namely, — 

"'fa) to any transport vehicle owned by or on behalf of the Central Government other 
than a public service vehicle or a goods vehicle u.sed for the purposes of hire or 
reward.” Act XXVJI of 1950, S. 2 [21-7-1950]. 

Note. — This aniendinenl was inade^pnor to the substitution of cl. (a) of sub-sccticfti (3) 
by Central Act C- oi 1956. 

MADHYA PRADESH 

Mahakobhal Region. - In cl. (a) of stib- section (3) of;section 42, for the words “in connec- 
tion with the bu.sines.s of an Indian State Railway” substitute the words “for a commercial 
purpose.” ^ — C. P. & Berar Act HI of 1948, S. 2 [16-1-1948]. 

Notr. -'J’his aineruluKMit was niade prior to the substitution of cl. (a) of sub-scctiori (3) 
l>y Central Act (. ot 1956. 


MAHARASHTRA 

Jn its application to Bombay area of the State of Maharastra, in section 42, for clause (a) 
ql sub-section (3) the following shall be substiluled, namely : — 

‘Yaj to any transport vehicle owned by or on behalf of the Central Government or a 
State Government other than a vehicle used for a commercial purpose or for the 
purposes of a commercial department;” 

-Bom. Act Vll of 1947, S. 2, [23-3-1947]. 

Ko//!. " Thi.s amendment wav mad(* prior to (a) the States rc-organisations in 1956 
and J960, and (h) the substituliou of cl. (a) of sub-section (3) by the Central 
Act C of 1956. 


Section 42 — Note 5 (conUiJ 

[But sec 1943 Nag 22 (23) [MR V 30] : 43 
Cri L Jour 917 : ILR (1943) Nag 64. (Agent of 
a partncTsliip firm, wdiich is the owner of the 
vehicle, cannot lie convicted for a contraven- 
tion of S. 42 even though lie is in possession 
and control ot the vcdncle under a power of 
Httornev. The word “owner” in S. 42 does 
not include an agent.) ) 

[7] A person in whose junno a vehicle is 
registereef may not be its owner and theiefoie 
iiot under an obligation to lake out a permit. 
But still he cannot escape liability lor punisli- 
inent when the vehicle, which is solely con- 
trolled by him. is used without a permit 
luHiauNC under the circumstances he must he 
held to have allowed that user. 1955 All 618 
(619) [(S) AIR V 42 C 179] : 1955 Cri L Jour 
144S (DB). (Vehicle Irclonging to Central Ciov- 
vemment registered in the name of the Divi- 
sional Superintendent of Railway and entirely 
controlled by him — AIR 1950 All 234, over- 
niled on this point.) 

[8] Where tne Regional Transport Authority 
has sanctioned a tare table and made it a 
oandition of the permit that the table should 
be exhibited in the bus and observed it is a 
contravention of the provisions of S. 42(1) 
to revise those fares without the approval of 
the Regional Transnort Authority. The person 
responsible for making such a change and 
charging the increased tares commits an 
offence for wliich he can be punished even 
though he is not the owner of the vehicle, 
1944 Nag 89 (00) f AIR V 31] i ILR (1944) 
Nag 178 : 45 Cri L Jour 489 (DB). 

6. Exmption ot Government vehicles.— 

[1] In a case under this ^tion before 

the Co 


Constitution it has been hmd that sub- 


section (3) (a) was wide enough to entitle the 
government to own ^ind run buses without 
obtaining permits for tliem as required hv 
sub-s. (Ih 1948 Mad 400 [406^ lAIR V 3.j 
CI97.(DB.h 

[2] Section 42 i'3^ la) in so lar as it purports 
to exempt the Stale trausport buses horn the 
application ot sub-s. vPi^' in conflict with 
Art. 14 of the C>onslitution and therefore void 
under Art. 13 tlicreof. 1951 All 257 (282' 
[AIR V 38 C 511 : ILR i J95C 1 All 269 (FB)*i* 
1955 Raj 14 (16) [AIR \ 42 C 6] : ILR 11955) 
5 Raj 127 (DB). 

[6V<? 1954 Assam 212 (216) [AIR V 41 C 61] : 
ILR (1955) 7 Assam 7 (DB). (See observations 
relating to the right of the government to run 
its buses without ‘a permit. In this case the 
validity of sub-s. (3) (a) from the point of view 
of Art. 14 of the Constitution has not been 
considered.)] 

[But see 1956 Pepsu 3 (7) [(S) AIR V 43 
C 2].] 

[3] The State no doubt is entitled botii 
under the Constitution and under S. 42. 
Motor Vehicles Act to engage in transport 
business in competition with the citizens of 
State but it has no power to create a mono- 
poly in that business in its own favour through 
executive orders and thereby interfere with 
the constitutional rights of the citizens under 
Art, 19 (1) (g) to practise any profession or 
to carry on any occupation, trade or business. 
1954 Assam 212 (216) [AIR V 41 C 61] : ILR 
(1955) 7 Assam 7 (DB) ^ 1951 All 257 (267. 
283) [AIR V 88 C 51] : ILR (1951) 1 All 269 
(DB). 

[4] The mere fact that the Government 
s'f&cles are being run from the bus stand 
used by all Govemraent or publio motor vwii- 
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Hydoabad — In Us appUcaeion to the Hyiicrabiul area of *the State of Bombay 
Cl. Ui ol sub-s. 42 was substituted by a new cl. 0 which was simibu to the 

cl. (a) WOW’ siihstitutnl by the Central Act C of 1956. 

- Hvd. Act \CV ol S. 2, i5 10-1956]. 

- aineiKlinent nude by C, P. A: IVr.u Act lU ol 1948 and given under 

Madhya I radesh applies to the \ ul.ubha area of the State of Muliarashtra. 

ORISSA 

For power of the State ('.overuiucut to grant permits to stage rarnage and nuhlie carrier’* 
services notwithstanding anything contaiiu^l in Chapter 1\' of the Xhitor \ eludes Act, 1919, 
the Orissa Motor Vehicles iH<^ulation of Stage Oarriage and Public Canitn’s Services) Aid] 

V 5. 4. St't* also the Oiissa Motor Vchu Icn . Amendment) Act» 
1948 (On. Act I of 1949\ S. 1 <4^ and ^5' 

AVEST BExNGAL 

In its application West Bengal, in voclion 42, lor cl. (a) of sub-S(vtum ( 1 ) subUduh tho 
following, — 

(a) to any transport veluclc owned by or on behalf of the Central Coveinment or a 
State Covernment other than a vehicle used for a commercial purpose or lor the 
purposes ot a conmien lal di'partmcnt — \V. B. Ai t MX ol 1951, S. 3 1 11-7-19511. 
Xo/<.- Mhis .amendment was made prior to thi' substitution ot < I ( i^ of snb-s<H’tlon (3) by 
Central Ac! i( : of 1956), 

43 . Power to State Government to control road transport. 

(1) A [State Co\ eminent i , having regard to 

(a) the advantages offered to the piihlic. trade and industry Iry the develop- 

ment of motor transport, and 

(b) tlie desirabilitv of eo-ordinating road and rail transport, and 

(c) the desirability of jircventing the deterioration of the road system, and 
(cl) the dcsiraf)ilit\' of preventing nneeonomif* competition among motor 

vehicles. 

' may, from time to time, by notification in the Official G,v/jd\(\ issue directions 
to the State Transport Authority — 

fO regarding the fixing of fares and freights for stage t arnages, c'ontraet 
carriages and public carriers; 

Sf‘Ction 42 • " Note f> (contd.) 

Ics wlncli is clnsc tc tht H.iilway Station 
md the timings of those vehicles arc adjusted 
to agree with ihc time of arrival of railwciv 
trains so that the passengers alighting hom 
oaius have tlie facility of catching vehicles 
that would take tlieni to their destination, c.jn 
be no prcsnrnptis'c c\'ifh>n< c of the hit t that 
tile State is carrying on its transport hnMiiC''s 
m coiim ction with the i)iiviness of the Hall- 
way. 1956 Pepui .1 (5^ iS) AIH V 4;U: 2 . 
v/ase decided under snb-s. ( V^ (a) as it rrati 
Ixidore its amendment in 1950.) 

[5] A Government vehicle used by a Hail- 
way for conveying tlie collixtioas irorn a 
Haihvay station to tlie bank and trom the, 
bank to places where the money i* re^juiird 
the Hail way for disbursement is not 
under sub-s. (3) {a) from the ncccsify 
m taking a permit as required by sub-s, (1 ♦. 

1955 All 618 (620) [(S) AIU V 42 C 1791 : 

1955;*Cri L Jonr 1443 (DB). (Case dcoidc*<l 
under snb-s. (.3) (a) as it read Iwfore its 
iiiMmdment by Act 109 of 1956.? ♦ 1960 S C 
(804) Alt! V 47 C 131 ; ♦ 1960 Bom 88 
v90} tAIH V 47 C 24]. 

Section ^ — Note 1 

[1] Under S. 4S read with Ss. 58 and 58-A 
of trie Motor Vehicles Act, it is open t * the 
8tAte Government to place restrictions on tli#* 
plying of public buses, to ot^iine the use of 
4>ubli€ highways for running public buses to 


only ‘‘Ui h jxnsons is h«\<‘ been giant<'<i pci* 
nuts under tlic \rt ami to r am cl oi jclnsc to 
loncvv piTnuts licid liy an npcratoi <n a < lass 
ol opcr.ators '1 hesr provisions hasr Ixhmi 
clc.iilv vaved bv Ait. 19 i.6) oi the ( onstiln- 
lion. Ihficlotn, a n>bn,il ol thr Hc'giomd 
liansport Anthonty to icncvv the permits helil 
h\ < crtain operators drK’s not \ lohitc their 
fundamental nght in.ismiicli ns the right 
given by Alt. 19 (1) (g) is clearly subject to 
Art. 19l6)ol tlie Constitution. Nag s35> 

1 h54M AIU V 19] : ILH (1951) Nag 110. 

[2j The siibjef't ol fixing of permit h'cs is 
not irif liidM in S. 43 and so the local Govern*- 
inenl has nothing to do wqth the fixation 
the pci tint Ices. That falls within the funs 
didion of tlic Piovincidl Transport Authonty. 
1945 Cal 260 (264) fAlU V 32] : ILK (1944) I 
Cal ail (DB). 

fl] The Hegional autlionty lias no power 
tntlicr express or implied to fix the hires of 
the stage carriages under the Act or rules. 
Such power has expressly given to (ho 

Slate Government alone by S, 43 of the Act. 
1955Cal59(e])L^S) AIH V42C IC, : ILH 
(1956) 2 Cal 879, 

[4] Rule 179 of Bengal .Motor V'ehicleit Ru]e<f 
which aiitliorised the introduction of baby 
taxis on tlie roads and prescribed lower rates 
of tariff for flusni w i« field not to offend tlwi 
provUionsof Article 34 or Article 19 (1) (g). 
1954 S C 190 (192) ( A I R V 41 C 401 ; 1984 
SCR 371. 
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(ii) regATding the prohibition or restriction, subject to such conditions as 
may \ye specifieu in the directions, of the conveying of long distance 
goods traffic generally, or of specified classes of goods, by private or 
public carriers; 

(iii) regarding the grant of permits for alternative routes or areas, to persons 
in whose cases the existing permits are cancelled or the terms thereof 
are modified in exercise of the powers conferred by clause (b) or clause 
(c) of sub.section ( 2 ) of section 68F; 

disregarding any other matter which may appear to the State Government 
necessary or expedient for giving effect to any* agreement entered into 
with the Central Government or any other State Government or the 
Government of any other country relating to the regulation of motor 
transport generally, and in particular to its co-ordination with other 
means of transport and the conveying of long distance goods traffic : 

Provided that no such notification shall be issued unless a draft of the 
proposed directions is published in the Official Gazette specifying therein a 
date bei?ig not less than one month after such puldication, on or after whicli 
the draft will be taken into consideration and any objection or suggestion which 
may be received has, in consultation with the State Transport Autiiority, been 
considered after giving the representatives of the interests affected an oppor- 
tunity of being heard.] 

( 2 ) The ^ [State Government] shall permit, at such intervals of time as it ma> 
fix, the interests affected by any notification issued under sub-section (1) io 
make representations urging the cancellation or variation of the notification on 
the following grounds, namely : — 

(a) that the railways are not giving reasonable facilities or are taking unfair 

advantage of the action of the ^[State Government] under this section; or 

(b) that conditions have changed since the publication of the notification; or 

(c) that the special needs of a particular industry or locality require to l>e 

considered afresh. 


[3) If the ^ [State Government], after considering any representation made to 
it under sub-section (^ 2 ) and having heard the representatives of the interests 
affected and ^[the State Transport Authority], is satisfied that any notification 
issued under sub-section (1) ought to be cancelled or varied, it may cancel the 
notification or vary it in such manner as it thinks fit. 

fa] Substituted for certain original words by the Motor Vehicles (Amendment) Act, 1956 
(C of 1956), S. 37 [w. e. f. 16-2- 1957], [h] Substituted for “the State and Regional 

Transport Authorities”, i6id. 


OBJECTS AND REASONS 


Amendments made in 1956 . — ‘The existing 
section 43 gives State Governments only re- 
stricted powers (the exercise of whicfi is sub- 
ject to a cuml>ersome nroceilure) in respect of 
matters of detail which seem best left to the 
State Transport Authority. At the .same time, 
the State Government must have power to 
^ve necessary directions. This clause, there- 
fo|^, seeks to empower the State Governments 
to give directions, in regard to fixing of fares 
and freights for stage carriages, contract car- 
riages and public carriers and the prohibition 
or restriction of the conveying of long distance 
goods traffic. The State Governments are 
also being empowered to give efiect to any 
agreement with the Central Government 
dr any other State Government or any 
agreement concluded by the Central Govern- 
ment with the neighbouring countries relating 
to the regulation of motor transport generally. 


its co-ordination with other means of trans- 
IK)rt and conveyance of long distance goods 
tralfic or the mutual exchange or control ok 
motor transport. 

“Hitherto, State Governments have bet*n 
obliged to consult affected interests several I v 
l)efore passing orders, and this has given 
to practical difficuties. It is proposed to require 
instead that the directions shall be published 
for objections which will be considered before 
being issued. It is considered unnecessary to 
provide for consultation with Regional Trans- 
port Authorities as well as the State Transport 
Authority as the latter can speak for the 
former.” — S.O.R. 

Clause (iii) — “Where on account of the State 
transport undertaking taking over any 
or area the existing permits are cancelled or 
the tenns thereof are modified, the Committw 
feel that the holders of such permits should. 
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as far pos?»iV)le. be gr<inte<J permits for alter- ment should Iw empowered to 0ve necessary 
native routes or amis. The Committee are, diret:tions in this ntgaiti to the State Trans- 
therefore, of opinion that the State Cavern- port Authority/* — J,C K. 

NoU — Prior to its amendment by Act C of 1956, after cl, (d) of sulvsection (1) of sec- 
tion 43, the said section 4^3 was as follows, namely, 

“and after having heaol the representatives of the interests a(ft*cted and having consultixl 
the State and Regional Transport AulluKities concerutNi by notification in the Official 
Gazette,— 

(t) prohibit or mtrict throughout the State or in aiiv area or on any route within the state, 
subjix't to such coiulitjons as it may think cfesiral>le, tli * conveying of long distauce 
gOfKis traffic generally, or of prescrilnni clasws of gmxU, by private or public carriers; 
or ^ 

(ii) fix maximum or minimum fares on freights for stage carriages and public carriers to Im 
applicable throughout tlie state or within any area or on any route within the State.” 


STATF AMENDMENTS 

ANDHRA PRADESH 

In its applit ation to tlie State of Andhra Pradesh, excbiding tlie tran.sferrtxl lerrilorics, 
same as that given under Ntadr.is. 


MADHYA PRADESH 

Maiiakoshal kkoioN— I n sub-section (1) of section 43, for item (ii) the following 

items, namely, — 

"(ii) fix maximum, mimnoirn or spixifitnl fares or freights (or stage carriages and public 
carriers to be applicable throughout the State or within any area or any route within 
the State, or 

notwithstanding anything containe<l in sixrhon 5H or station 60 cancel any permit 
granted uiulcr the Act in n^spect of a traiisjaort vehicle or class of such permits eitlier 
gener.illy <u in any area specified in the notific altou: 

Pruvuied that no .such notification .shall be issmxl Ixdor^* the expiry of a pcritxl of three 
months from the liate of a notification dix'larmg* itylntention to tlo so: 

Provided further that vvlien any such t)ermit h is lxx>n cancellevi. the pennit liolder shall 
Ix' entitlixl to such comfxm.sation as may be provided in the ruhvs; or 
(tv) dtxrl ire that it wall engage in the business of road transport service either generally or 
in any area spi.xafiixi in the notification.” 

— C:. P. Ik fkaar Act III of 1918, S. 3 [164-19481. 

MADRAS 

In s ction 43, after sub-section (3) add the following sul)-s<H'tion, namely, — 

(a) 'Ehc State (mvernment may. by notification in the Fort St. t^x>rge (>rizette, dmdare 

that it vs'ill engage in the ntisiness of road tr insjwrt eitlier throughout the State or 
in such areas therein, or on such routes or portions thereof in the State, as may be 
specifitxl in the notification; 

Exi>lanaiu>ti. — The power conferred by thi.s clause may be exercised from time to time, 
as occasion requires, 

(b) Where a notification has been issuotf under claicso (a), the State Government, not- 

withstanding anything cont lintxl in sct'tion 58 or s<?e(ion 60, may. after giving not 
less tlian three montlcs* notice, cancel any permit granted under this Act in resiret t 
of a transport vidiicle or any class of such perinit.s, in so far as such ptninit or class 
of permits relates to the area or the route spex ified in such notifioatimj : 

Providtxi that where any permit (other than a pt^rmit for a spare transport vehicle) is 
cancelhxl under this clause, the holder of tlie permit xliall Ik? entithxl to sm h 
compiuisation as may be prescrilxnl, if the followiiig condition# arc fidfilhxl, 
namely, — 

(t) d ptuinit should have f>cf?n held for «iich vehicle for the area or route concern- 
ed both on the 10th July 1947 and on the date of the issue of the notification 
under clause (a); 

(ii) if the permit held in respc?ct of tJie vehicle on the lOth July. 1947, wa# u 
timiporary permit irregularly i#su^ under sex tirtn 62 in a caw wi* rc, but for 
tb; orders of the State Ciovemment, a fK^rmif would have fKxsn granted 
or renewed under section 58* a period of thrixt years from the date 
of the grant of such temporary permit should mrt have <5xpired liefore the date 
of tl^ issue of the notificatton under clause (a); 


Esplanaiian . — Where more than one temporary pennit has been granted frr««iilarly in 
respect of the vehicle on or after the 2nd Sfiptember^ 1940 and on or before the 
10th July, IW7, the earliest of the temporary permits so gr allied shall be taketi 
into account foe the purpose# of the foregoing paragraph.' 

—Madras Act XX of 1948* 8, 2 [2142-1948]. 
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MAHARASHTRA 

In its application to Bombay area of the State of Maharasthra, to sub-section of 
section 43 the following shall be added, namely : — 

“ ; or 

notwithstanding anything contained in section 58 or section 00 cancel any permit 
granted under the Act in respect of a transport vehicle or class of such permits either 
generally or in any area specified in the notification r 
Provided that no such notification shall be issued before the expiry of a period of tlirr^ 
months from the date of a notification declaring its intention to do so ; 

Provided further that when any such permit has been cancelled the permit holder 
shall be entitled to such compensation as may ba provided in the rules ; or 
(iv) declare that it will engage in the business of road transpdrt service either generally or 
in any area specified in tne notification.” 

— Bom. Art VII of 1947, S. 5 [23-34947]. 

VXDARBHA. - ~ The amendment made in this section by C. P. Berar Act III of 1948 and 
given under Madhya Pradesh applies to the \ddarbha area of the State of Maharashtra. 


PUNJAB 

In its application to the State of Punjab, excluding the transferred territories, in section 43, 
after sub-section add the following sub-scction, namely, — 

''(4}(a) The State Government may, by notification, declare that it will engage in the 
business' of road transport either throughout the State or in such areas tlierein or 
on such routes or portions thereof in the State, as may bo specified in tlie 
notification. 


(b) Where a notification has been issued under clause the State Government, 
notwithstanding anything contained in section 58 or section 60, may after giving 
not less tlian one mont)»’s notice, <'ancel any permit granted under this .Act in 
re.spect of a tran. sport vehicle or any class of such permits, in so far as such 
permit or class of permits relates to the urra or the route specified in such 
notification : 


Provided tliat where any pprmit (other than a temporary permit or a permit for a sp iro 
transport vehicle) is c^nc^llcd under this clause, the holder of such permit shall he 
entitled to such compensation as mav be pi'cscril)c(l.” 

- E'. P. .\ct XWTIl of 1948, S. 2 [12-7-194$]. 


WEST BENGAL 


In its application to West Bengal, to sul)-section fij of section 43 add the following 
namely. — 


: or 

Ttii i notwitiislandiag anything contained in section 58 or section 60 cancel any permit 
granted under this Act in respect of a transport veliicle or any class of sucli permits 
eitlier generally or in any area specified in the notification : 

Provided that no such notification sliall be issued before the expiry of a period of three 
rnontlis from tlic date of a notification declaring its intention to do so r 
Provided further that when any such permit has been cancelled, the permit holder shall 
be entitled to such compensation as may be prescribed ; or 
(iv) declare that it will engage in the business of ’road transport survice through the State 
or in such area or on such route within the State as may be specifie<l in the 
notification.” \V. B. Act XIX of 1951, S. 4 [13-7-1951 i. 


SECTION 43A STATE AMENDNfENTS 

ANDHRA PRADESH 

In its application to the pre- reorganised Slate of Andhra Pradesh, excluding the transfcrre<l 
territories, arter section 43 insert the T611o wing sec tion, namely,— 

*‘43A. Power of State Qoveniment to issve orders and directions to Transport Authon- 
ties , — The State Government may issue such orders and directions of a general character 


Section 48A (Andhra Pradesh and Madras)^ 
Note 1 

[11 An order made under S. 43-A by which 
the Government gives directions to the Trans- 
port Authority is not a law regulating the 
rights of the parties to carry on the business 
ot motor Transport. Where therefore the Cen- 
tral Transport Authority cancels a permit 
issued to a party by the R. X* A- and grants 
the same to another party in i^c^rdance with 
the directions issuea during the pendency of 
the appeal it cannot be saM^ it has into- 
fered with the veeted rijg^bts of the parties by 


giving retrospective effect to any subseQucntlv 
made law. 1959 S C 694 (700, 701) [A I B V 
46 C 93]. (Per Snrfeor J, contra — Directions 
given under S. 4SA amount to law and affect 
the parties.) 

[2] Orders issued under S. 43-A amount to 
merely executive and administrative direc- 
tions to the subordinate authorities. They do 
not confer any legal enforceable rights on any 
party. 1959 S ClSe (901) [AIR V 46 C 125]. 
(Order made by Transport Authority— Dic- 
tion unc^r seetton not comidied with — StiU 
order cannot be quashed by writ of certio- 
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as it may consi(^er m?cessary, in mneot of any matter n^latinff to road tTaiis^|K>rU to th« 
State Transport Authority or a Regional Transport Authority, and such Tramport Autho- 
rity shall give effect to all such onlers and direc‘Hons.'' 

Mad, Act X\ of 194S. S, S [214249481, 

BIHAB 

Section 4oA irof^’rv/f is tlie ^amc as that givtMi under Audliia Ptadesh without, howwer. tha 
svords “of a geucral c har.icter'\ — 'Bih Avt XX\ U <>1 1950. S. 8 {2UT- 19501 

MADRAS 

Jn its application to the State of Madras, after section 45 lujr; M he following see t ton, 
namely, — 

**43A. Pourr of Siaio Govrrumi'nf to <'r<iVr< aru/ dir^K'tiont to Trcimpoft AuPtOriiUs, 
— (7) fSame as that given Minlcr Vndhra Pradt'sh 

Mad Act XX of 1948. S 2 [2)42 1948], 

‘ Y2) Tlic State (kivcrnment nrav. ou a consideration ofthematleis sclforthinsulu 
section ot se< tioii 47. illici t aiiv Regional I lansport Authority or the State Transport 
Authority to open anv new route or to extend an existing route or to iwiult additional 
stage carriage'' to he pnt, or tt> reduce the ninnher of stage carriages, on anv stHM'iHtxi 
route." --- Madras Act XXXIX of 1954, S. 2. 

PUNJAB 

Section 4SA inseri^id llu* same as that giscn uniler Andlira Pradesli uith the addition of 
the words “and publisli ic sui h nianner a'' inav lie prescriliiHr* after tlic words “(iovemment 
may issue" - K V Ai t \X\ III of 1948. 8 5 42-74948]. 


44» Transport authorities. 

(Ij The ^[State Government] fihall. liy nolification in the Official Ciazettc. 
constitute' for t!u* ^ State) a ^[State] Transport Authority to exercise and dis- 
( harge tlio powers and functions specified in sub*section (S), and shall in like 
manner constitute Regional Transport Authorities to exercise ami discharge 
ihrongliout sneli areas (in this Chapter referred to as regions) as ntay be S|>ccificd 
m the notification, in respect of each Regional Traiasixirt Authority, the |)OWors 
and functions conferred by or under this (4iapter on such Authorities : 


‘action 43A (A. P. & Mad.) — Note 1 (rontdj 
rari.)*H957 Aiidh-Pra 882 886) ' AIR V 44 C 
271' ; ILR(1956) Aiulli 591. 

l 5| The power conferred l)y S. 45- A on thi' 
<iovernnieut is not an nnlimilfd power. P 
ippears to be limited to the purixise of giving 
‘ustmetioir, aiul directions to llir 4'ransport 
Authorities in relation to tlvn administrative 
'Unctions. I'lie fact that the (anernment can 
»n practice, misuse that power tt» issue orders 
nnei dirr^ctious even in relation to the jndii lal 
functions of tlie 7'ranspoit Antfioiitics is not 
ground for striking down t!»e section as nn- 
ronstitutional. If the riovernnient in excess ol 
,t5 powers issues such an order or diret tion 
the proper remedy lies iu challenging tl^ic 
order itself as unconstitutional. 1955 \lad 279 
<290) [A I R V 40 C 102; : I L R (1953) Mad 
304. 

[4] Instructions given under S. 43- A cannot 
<^vcu'ride tlic discretionary power conferreil 
upon the Region, d Transport Authority under 
S. 6ti in tlie matter of suspending perirnts 
1957 Amih-Pra 882 <888> AIR 44 C 271 ; ; 
ILK (1956) Audh 591. 

(5) Undei sub- section (2) the Government 
furisdiction to extend an existing route f>v 

including in it any otlier existing route, BtJt 
m exercising that jurisrliction it is bound by 
^he principle of natural instice and lienee it 
must give an opportunity to any party who 
desires to make representations against tlie 
proposed extension. 1957 Mad 536 (536) i (S) 
AIK V 44 C 157] : ILR (1^7) Mad 908. 

M Tlic Gavcmaient while directing the 
nctensioo of existing route has no }uriiidicti0n 
to mtclcl the nurnocr of buses that can ply 


on the exteirded route. 1957 Mtid 536 (538. 
539) f :S) AIR V 44 G 157) : ILU (1957) Mat! 
1K)S, 

;7 , Since the direction issued under S, 43-A 
i'' an ;idmim>tiative order it m outside the pur- 
view of cotrei liou by the issue of u writ of 
certmrari- 1957 Mail 536 (540) ! (S) A I H V 
44 C 157 j : ILR (1957) Mad 008. 

[H; The Govxniment cannot Iw diiecttKl by 
writ of mandamus to cancel its order made 
under S. 43- A. 1,957 Mad 536 (540j i AIR 
V 44 C 157] : ILR (1957) Mad 998. 

^9] Siib-section (2) u'us introduced only so 
that tlie Government may have power to t.ssuc 
diret UoMs to the Regional Transport Authori- 
ties or State Transprut Author it v redating to 
the matters mentioned therein. It cannot be 
construed a.s indicating any absence of |>ower 
in the Regional Transport Authorities to refix 
the number of stage carriagcf* under S, 47 (3) 
withm itfi region. (558) 1058 Kcr LT 666 (668). 

SECTION 44 - SYNOPSIS 

1. Scope. 

2. Conititution of tranuport atithoriticf. 

3. Financial interest. 

4. Qualification for chairmanship JwdL 

cial experience. 

5. Power to take over interHliilrict routex 

-Sob-i- (3) (b). 

0* Directlona to B. T. Ai. under ittb-i^ (4)- 
7. Delegation of powem Sub-f. (5). 

1, Scope. “ 1 1] S^?ction 44 does not cont- 
titute State Transport Authority or the 
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Provided that ^ ♦] in ‘’[the Union territories] the ^[State GovemmentT 

may abstain from constituting any Pegional Transport Authority : 

Provided further that the area specified as the region of a Regional Transport 
Authority shall in no case be less than an entire cistrict, or the whole are a of 
a Presidency-town. 

(2) A [State] Transport Authority or a Regional Transport Authority shall 
consist of ^[a Chairman who has had judicial experience and such other officials 
and non-officials, not being less than two, as the ^[State Government] may think 
fit to appoint]; but no person who has any financial interest whether as proprietor, 
employee or otherwise in any transport undertaking shall be apiX)inted as or 
continue as a rneml>er of a ^ [State] or Regional Transix)rt Authority, and, if any 
person fx?ing a member of any such Authority acquires a financial interest in 
any transport undertaking, he shall, within four weeks of so doing, give notice 
in writing to the "^[State Government] of the acquisition of such interest aiid 
shall vacate office: 

‘^[Provided that nothing in this sub-section shall be construed as debarring an 
official (other than an oflicial connected directly with the management or opera- 
tion of a transport undertaking) from being appointed as or continuing as a 
member of any such Autliority merely by reason of the fact that the Govern- 
ment employing the official has, or acquires, any financial interest in a transport 
undertaking.] 


Section 44 — Note 1 (contd.) 

Central Hoad Traffic Board as an appellate 
authority to hear appeals from orders of the 
Regional Transport Authorities. It is rule 147 
framed under S. 68 that makes the Centr.d 
Road Traffic Board as the appellate authority 
competent to hoar appeals from orders of the 
Regional Transport Authority. 1960 Andh 
Pra 268 (270) [AIR V 47 C 82] (DB), 

[2] The R. T. A, and the S. T, A. being 
quasi-judicial bodies, when seriotis allegations 
or charges such as of bribery are made against 
some of the members constituting the R. T. A. 
it is de^sirable to constitute another R. T. A. 
1954 Assam 219 (221) [AIR V 41 C 62] : ILR 
(1955) 7 Assam 23 (DB). 


[3] A Regional Transport Authority acts 
judicially in granting or refusing licences and 
its orders are subject to the writ of certiorari. 
1953 Mad 709 (711) [AIR V 40 C 272] : I L R 
(1954) Mad 36 (DB). 

[4] A writ of prohibition cannot be issueil 
restraining the R. T. A from dealing with an 
application for variation of the route filed be- 
fore it in pursuance of an order of the Trans- 
j^rt Commissioner passed under 8. 44 (3) (c) 
directing such a variation. The ord#r of the 
Transport Commissioner being an administra- 
tive one cannot be got rid of directly by a 
writ of certiorari under Art. 220 of the Cons- 
titution and that being so the same result 
cannot be obtained by restraining the R. T. A. 
from dealing with the application for varia- 
tion. 1960 Mad 365 (368) [AIR V 47 C 129J : 
ILR (1960) Mad 642 (DB). 

[5] Where the District Mvigistratewho hap- 
pened to be the chairman of the R. T. A. 
passed an order rejecting a representation 
under S. 47, in his capacity as a District 
Magistrate — if aid, that the •order was illegal 
as the District Magistrate^ had not passed the 
order while purporting to act as a chairman 
of the R. T. A. (’57) 61 Cal W N 779 (785). 


2. Constitution of transport authori- 
ties. — [1] I'he section contemplates one enm- 
posite notification constituting the R. 3'. A 
along with the appointment of its member^. 
1959 Ker 347 (348) [AIR V 40 C 115j : 1 L H 
(1959) Ker 1124. 

[2] The field of selection for appointment 
to the Provincial 'Pransport Authority being 
‘officials and non-officials’ treated as one unit, 
the Government can appoint from both the 
groups or exclusively from either of the two 
groups. 1956 Andh 232 (235) [AIR V' 43 C 
65] (DB). (Case decided before the arneiul- 
ment. See the comment of the full bench ot 
the Rajasthan H. C. on this decision in Jauta 
Transport Co-operative Society v. R. T. A., 
Jaipur, Civil Kef. No. 39 of 1960 D/- 5-11- 
19^, in which it has Ixjen held that after the 
amendment the Constitution of R. T. A with- 
out a non-official in ii would be invalid.) 

[3] On the expiry ‘of their term the mem- 
bers constituting the R. T. A have no legal 
authority to represent the R. T. A. and any 
orders granting permits passed by such nuaii- 
bers after expiry of their term are invalid. 
The Government cannot by issuiny a subse- 
quent notification extend their term retros- 
I>ectively from the date of expiry of their 
term till the appointment of their successors 
so as to give validity to the orders passed by 
such members after the expiry of their term 
1959 Ker 347 (348) [AIR V 46 C 115] : I L H 
(1959) Ker 1124 * I960 Ker 229 (230) [A I K 
V 47 C 109] (DB). (The notification D/- 23-12- 
1958 of Kerala Government sanctioning the 
continuance of the S. T. A. and the R. T. A as 
on 1-8-1959 from the date of expiry of their 
term till their successors are appointed is in- 
operative.) 

[4] The R. T. A. performs a judici:>l or 
quasi-judicial function in deciding on tnt 
applications made to it for the grant of 
mits. The members of such a body shoula not 
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(3) A ^ [State] Transport Authority ^(shall pve eflft'ct to any directions issued 
Tinder section 43, and subject to such directions and save as otherwise provided 
by or under this Act] shall exercise and discharge throughout the Mate the 
following powers and functions, namely : — 

(a) to co-ordinate and regulate the activities aud [xdicies of the Regional 

Transport Authorities, if any. of the ^[State]; 

(b) to perform the duties of a Regional Trans|x>rt Authority wheiT there is no 

such Authority and. if it thinks fit or if so re<}uirt\l by a Regional Trans- 
port Authority, to pt^rforin those duties in res^HH^t of any route common 
to two or more regions; 

(c) to settle all dtsptites and (hx'ide all matters on which tliffercnces of opinion 

arise between Regional Trans|X)rt Authorities; and 

(d) to discharge such other functions as may l>e prescribtxl. 

(4) F or the pur[K>se of exercisitig and discharging the {x>wers and functions 
s{>ecihed in sub section (3), a ^[Statel Transjxirt Authoritv may. subject to such 
conditions as may lx* prescribcxl. issue directions to any R(*gional Tranport 
Authority and tlie Regional Trans]>ort Authority shall •[in the diseharg<* ot its 
functions under this Act, give effect to and] Ix^ guidtHl by sneh directions. 

(3) The State Transport Authority and any Regional Trans[x>rt Authority, 
if authorised in this belialf by rules made undt'r S. OH, may delegate such of its 
powers and fiuictions to such authority or perstm and subj<‘rt to such restric- 
tions, limitations and conditions as may lx* prescribed by the said rules ] 

r.i] The worils “in the North-West Frontier Province wen? owtf/ei hv A. O., 1948. 

fh] Suhstitufe-l for “l^lrt C St.ites,” hv '} A. I.. O., 1956. |c‘ for the worth 

“sneh innoher of Olfieials aiitl non-OIfk iuls us the Stute (»nv(Tninent m/iy think lit to up. 
point,” l)y the Motor Vehicles (.Ainemlinent) Act, 19-^6 (C. of 1956), S .58 jw. e. f, 
1-8-1957 . !<li Ivsertei^ iHii. [e Itner(e.i, S, [w. e. f, 16-2-1957], [fj AddtiJf 

iind., 1942 iXX t4 1942). S. 15 15-4-1942:. 

Section 44 — Note 2 the Motor \5>hirhs Act were heurtl ut full 

huve a bias \^ Inch is likely to afft e t their iin- length on 22-8-1950 hy tlie H«*gional ’rrun«- 
parliality. It is not net (‘ssarv that .ictind jx^rt Authority consisting of ten meinbtxs and 
partiality shonhl he eslalilished Iwfore the tlie ease was fixed for delivery of judM^rnent 
proceedings of that fiocly a re vitiated. I’he without fixing any <late. 7' he judgment wuif 
presence af a inemher having a l>i as vitiates reserved for eertain further euijuiries and the 
‘al> initio* tlie C<>iisti!ntioM of the body itsidf. parties were informed arcordinjtly. After thts 
1955 Ma<l 709 (710, 711) ' A 1 H \' 40 C 272! : receipt of the inquiry reixxt tlie judgment 
n..K (1954) Mad 56. (Co-operative society was finally delivered on 26-0-5t) allowing 

applying for permit - Collector who was ex the renewal of the iXTinlts. 7'liriH? out ot tlics 

otheio president of society and also chairman ten mernlx’TS confititutinjl the U. T. A. on 

of R. 7\ A. presiding at mi*i‘fiii^ at u hieh per- 22-8-1959 did not take part in the prmnxxl. 
niit was grantiHl - Held, the permit granted " on 26-9-1959 and instead two new mem. 

was illeg il.) + lf)6() Assam 1(K) (106) fAiR V’ liers were {nclmied. I7x*re was iio fresh hear- 

47 C 28] (DH) + 1957 Andh Pra 759 ^741) ini? on 26-9-1959 on which date the judgment 
[A I R V' 44 C 255] 4* 1955 San 57 (60' [(S) was de!iv#*nHl — Held, that the ReXional 7'runs- 
A I V'' 42 C 22; (DR). (Member of K. 7'. A port Authority which sal on 26-9-1959 wax 

also president of a Central Co-operative not hr^illy authoriswi to determine the ones, 

society interesttxl in motor transport — Mem- f ion affecting the rights of the parties which 

l>er r<*signing his presidentship of Co-op<*rii. hud 1 mm heard and considereij by li different 

tivc society participating at a meeting of the Ixxly of persons. In tlie almmee of any frc*sh 

R. 7\ A hclci on the next day to consider up- hearing on 26-9-1959 the judgment delivi'red 

plications including an application hy a co- on that date had no force an<l <4feel in law 

operative .socitXy — In suen circumstances and was liable to he set asiile. 1969 Put S53 

there is scoper to challenge validity of the (356, 337) (AIR V 47 C 118] (l)H) 

meeting on the ground of apprehension of (7j The minimum numlK'r nvjuirixl to coii*» 
bias on his part.) tituto a State Transport Authority in only 

[5] WlKin certain outsiders who are not threx?. Where out of ifie five fneml>ers coristtU 

meinhm of the K. T. A take part in the deli- tuting such authonty, two are found 

berations of tlie R. 7'. A in proceedings in rex- to fx; disqualified under S. 44 (2) provino, the 

pect of application for pt*rniit, tfie entire pro. participation of those two mmilx'TT along 
caedings are vitiated and any decision taken with the other throt^ will not tnake the docl- 
with respect to the application is void. 1959 *ion ab initio voidL 1956 Ker 341 (347) lA 1 fl 
Cal 320 (S28) [AIR V 46 C 89} (DB). V 45 C I22j. ^ ^ r,, w * . 

[6] Amlications for renewal of their per- S. Financial intereat* [1] Mmsly ba* 

xnitimadieby the petitioner under S. 58 (2) of caoie the Gavenunent owna the tranapart 
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OBJECTS AND REASONS 


ProvtBo to sub^seciion (2), — “At present, an 
ofiBcial employed by the Government, which 
has acquired or acquires, a financial interest 
in a transport undertaking is debarred from 
being appointed a member ot a State or Re- 


gional Transport Authority. It is proposed to 
clarify that this ban will not apply to officials 
except those directly connected with the 
management and operation of State transport 
undertakings.” -S O. R. 


STATE AMENDMENTS 

ANDHRA PRADESH 

In its application to the pre-rcorgauised State of Andhra Prudesli, excluding the transferied 
territories, to sub-section {2} of section 44 add the following provisos, namely, — 

“Provided that if the State Governnieiit thinks fit, the State Transport Authority or t 
Regional Transport Authority may consist of a single official r 

Provided further that an official shall not bi deemed to have a financial interest a 
aforesaid merely l)y reason of the fact that the Stale Government emploving him has suclt 
interest.” - - Madras Act XX of 1948, S. 4 [21-12-1948]. 

HydehaiuI) — I n its application to the Hyderabad area of the State of Andhra Pradesl; 
the Proviso added to sub- section (2J ol section 44 is the same as that added by the Central Act 
C of 1956. - Ilyd. Act XLV of 1956, S. S [5-10-1956]. 

BIHAR 

After sub-section (2) of section 44 iftserl the following sub-section, namely,— 

Notwithstanding anything contaiiied in sub-sections and ("-Y, l>nt al\va> s 
subject to the other provisions of this Act, the State Transport Authority or a Region. 
Transport Authority shall cease to exercise and perform the powers and duties c onterrcc 
or imposed on it by or under lids Act in res|)ect of transpoi L ve hiedes or class of transport 
vehicles used in areas or on routes or portions thereof specified in a notificatioj* 
under sub-section (IJ of section 66A with efliect from such date and subjex^t to sue!, 
restrictions and exception^, it any, as the State Government may, by notifieation, dirc\ f 
and the functions of the State 'Pransport Authority or a Regional Transport Authority ii- 
respect of such Transport vehicles or class of transport vehicles shall be discdiarged In. 
sucli authority and in .such manner as may be specified by the State Government in tli', 
said notification.” — Bihar Act XXVII of 1950, S. 4 [21-7-1950]. 


Section 44 — Note 3 fconidj 
undertaking its servants and officials are not 
disq^ualified from being appointed as meinbers 
of the Stale or Regional Transport Authority. 
But if the officials or servants arc employed in 
the undertaking itself, then tliey are certainly 
disqualified because, being employees of the 
undertaking, they have a financial interest in 
the undertaking. 1952 All 74 (76, 78) [A 1 R 
V 39] : ILR (1952) 2 All 926 (DB). (Transport 
Commissioner and D. 1. G. of Police who are 
Government employees cannot bo said to have 
any financial interest in the Goveniincnt 
Roadways which is a part of tlie Transport 
Department.) 1951 All 257 (265, 290, 327) 
lAlR V 38 C 51] : ILR (1951) 1 All 269 (FB)«i^ 
1948 Mad 400 (405) [AIR V 35 C 197] (DB). 
(Forestry officer, a collector of a District or a 
Medical officer unconnected with Government 
motor transport undertaking can be validly 
appointed a.s member.s.) 

[2] In a case decided before the amendment 
it was held that “financial interest” meant 
financial interest which a i>erson had in his 
personal capacity and not as employee of 
another who had the financial interest. On 
this princ^le It w’as held that the State 
Transport Commissioner could be a member 
ot the State Transport authority although he 
was the administrative head of the State 
Transport systm. The proviso added by the 
Amending Acst of 1956 now recognises the 
main principle laid down by the above deci- 
sion but has expressly excluded from Us pur- 
view an official ccmnected with the manage- 
ment erf a trahspoxt undertaking. Hence the 
a bov© decision a« to the State Tnisi^)Ott Cam- 


mis.sioner being competent to be a member of 
the State 4'iaii.sport Authority could not h-. 
good law now even after the enactment of tlie 
Proviso recognising the] main principle laie! 
down in the a)>ove case. 1957 Pat 732 (735, 
736) [AIR V 44 C 219] (DB). 

[3] In view of the Proviso to S. 44 (2) th<‘ 
appointment of the Regional Transport Office t 
as one of the members of the Regional Tram 
port Authority docs not render its coustitiitiui. 
invalid. 1959 All 197 (202) [A 1 R V 46 C 48 
(DB). 

• [4J A member ot the State Transport Advi- 

sory Board comes within the prohibition men- 
tioned in the Proviso to S. 47 (2). 1958 Ker 
341 (346. 347) [AIR V 45 C 122]. 

4. Qualification for chairmanship 
Judicial experience. — 1] The provision m 
S. 44 (2^ that the Gliairman must have hatf 
judicial experience is not directory but man- 
datory, Hence only a person who has had 
judicial experience can be appointed lla 
chairman. 1900 Manipur 36 (42) V 47 

G 10]. 

[2] Sub-section (2) as amended requires thi' 
the chairman of the State Transport Authoritv 
and the Regional Transport Authority 
l>e a person ot judicial experience, Judicia’ 
experience would mean tlie knowledge oi 
skill gained by a person by actually working 
as a judge in a Court of law. The experience 
of a person which he acquired in the capacity 
as tlii chairman of the S. T. A. in decidi^ 
a few appeals ox even experience 
deciding revenue cases cannot be regarded 
judicial eacperiencf^or the inirposes of the sub- 
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MADHYA PRADESH 

MahaROSHAR uqton — I n' its appItcuHon to the Mahukoshal re^tioo of the Slate ot 
Pradesh, to sub-section (2) of section 44 add the following Provisos, namely.^ 

“Provided that it the State CovT-rnment so thinks Et the Slate Transport Authority or a 
Regional Tran>|K)it Authority mav consist of a single official 

Provided further that nottiing in this sub section shall debar an official fvoni 
appointment on the State Tr;m>poit Autlioiitv or a Kegiona! rrans[)Oit Authorits*^ nieridv 
by reason ol the fact that tlie State Ciovcuuuent employing him ha< any financial inleit'>t 
til a trans[K>it undertaking or that micIi officnil is appoint esl l>v ! lie State CoMnnnvcnt as 
an, or holds on behalf of thr* State Chiverniuent the office t)|, itr oj ficm oi managing dItrcUu 
in a transport undertaking in 'a Iik Ii the Slate Government has any financial interest^' 

- C P. ec Berai Act IM of S. 4 \\^A^ 1948* 

MADRAS 

In its application t(^ the jii c-rcorganis(xl State of Nfadras, for the Prov isos to snlv vect ton ('J} 
of section 44 [these Proviso^ were added by Madras Act XX of 1948j subditu'e the loUovving 
Provisos, namclv,-— 

“Prov idesl that nothing in tl.i< sub-section shall be construed as debarring an olficial 
(other than an olficial connected dircvtly with the nianagemeiU or operation of a tianspoit 
undertaking) Irorn being appointed as or continuing as a member of any such Authoritv 
merely by reason of the fact that the Govcrnnient employing the official has, or acqnut s. 
any financial interest tn a transport nndei taking t 

Provided further that it the State Government thinks lit. the State Transport 
Authoritv or a Regional I lansport Authoi its mav' consist ot a single official oidv . " 

—Madras Act XIX of 1957. S. 2 (9-12 19571. 

MAHARASHTRA 

In its application to Honibav area ol llu‘ State ot Maharashtra, in suh-Si ction ol 
scH tion 44. the follow ing jirovisos sliall be addeil, namely ; - 

“Provided that if the State Government so thinks fit the State Transport Anffioritv or a 
Regional Transport Authority may consist (»i a single official : 

Provided furtlier that nothing in this snls-section sliall apply to an official merely by 
reason of the tact tliat llie State t.'overnment funploying lain icis any Hnaruual mteresf in a 
transport uiidei taking.” Rom Act VII oi 1947, S. 4 !2d 2 19471. 

1 1 VOKIIAUAI) In its application to the Hyderaba<i area of tlie State of Mahuiashtra, tlar 
Prov iso added tct sub-set tiou (2) of section 44 is tfie same as that added by the tamtral Act (( i 
<.( 1956. ' Ifyd. Act XLV of 1956, S. 3 15-10.1956!. 

X’lDARBUA — The ainondment made in tins section by C. P. Ac Rerar Act III of 194B arul 
given under Madhya Piadesli applies to the Vitlarbha region ot the State o( M aharaslitra. 


Section 44 — Note 4 (contdj 
section. 1969 Raj 105 (113, 114 A I R \ 47 
C 27 : I I, R (1959) 9 Raj 869 (ORy i Nominal 
jiuheial exiK*rience for a; siiort period is no 
(|uaHfication.) HE* ]f>6() Manipur 36 (42) (AIR V 
47 (' 10 ;, (In tnis case a doubt was expressed 
as to whether a Deputy Connnissioner having 
power under Assam I.and and Revenue 
Manual could be called a person who has had 
judicial experience.) 

' 3 A person \v1h> has acfetl as a judge or 
magistrate in a civil or ciiuiinal C'ourt of law 
and lias gainetl experienrr' in that capacity in 
a reasonable measure is alone quafiticd for 
appointment as the chaurnan of the S. T\ A. 
nr R. T. A. 1960 Raj 105 {li6‘ i A I U V 47 
G 27; : ILR (1959) 9 Raj 869 vDRc 

i4j Experience in decision of criminal 
cases is as much judicial experience as the cx- 
l>erieiace acquired by a Civil Judicial Officer 
m deciding civil disputes. A District Magis- 
trate can therefore l>c said to be a person pos 
sessing judicial 'experience fuliilllng the rc 
riuirements of sub-srx tion 2 for appointment 
as chainnan. 1959 All 197 (202) ( A I H V 46 
C481 (DB), 

iSj Memlxsys of the Bar are no doubt part 
^ the ludicial cnacbincry. However the 
fuBctiOiis they pcrfoitn are di^erent frt»n 
tho«se ol the Bench. Lawyers get little tmporR 
^tytoapf^y their imparJtiau and unbiased 


nund to judicial rnattci.s and hcncc the lc?gal 
knowledge and < xpeironce wliicli llicy ac- 
quire cannot be regal ded as judicial exjxuu 
cucc. 1960 Raj 105(114} [A I R V 47 C 27] : 
llJf {1959)9 Ruj S69 (DR). 

.5. Power to lake over inier-diitrict 
routes — Sub-sect ion (3) (b). — {!] The Provin- 
cial Transport ’Authority has power under 
ci. (b) of sub-section (3) to take over iuter- 
Distin t routes. 1951 Orissa 81 (83) | AIK V 38 
C 26j (DH) 

6. Direct joins to R. T. As. under sub- 
section (4). [J ] Section 44 lays down the 
constitution of various Transport uu(Horit^c^ 
and also confers on t he State Transport Autfic 
rity fairly extensive powei.s of control over 
tfie Regional sTransport AutKoritiev. The 
directive No. 2715-16^1’ dated 4th March 
1952 of the Punjab Government directing tlie 

R, T. A. ‘not to ifssue j>ermits on routes parallel 
to Punjab Roadway < without advic<; ol S.T.A 
IS therefore not illegal 1960 Piinj 14. (144) 

: air V 47 C 46] : ILH (1959) Punj 2108. 

[2] The Slate Transport Authority cannot 
under »ub-»ectian (4) valklly Issoo direotioni 
to the R. T. A. which are Jncoinfistiiiit vrtth 
the other pro*/i«ions of the Act* Thwj it can- 
not validly exerciiH* its powcni tinder Hie sub* 
section to change the forom prescribed by 

S. 45 as having jurlsdfetion to enterttUi ap- 
idiealKioa for permiU and dltfict Hiat tbi 
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WEST BENGAL 

In its application to the State of West Bengal, to sub-section (2) of section 44 add the 
following Provisos, namely, — 

“Provided that if the Stale Government so thinks fit the State Transport Authority or a 
Regional Transport Authority may consist of a single official : 

Provided further that nothing in this sub-section shall apply to an official merely by 
reason of tne fact that the State Gf)vemment employing him rias any financial interest in a 
transport undertaking." W. B. Act XIX of 1951, S. 5 [13-7U951]. 

SECTION 44A STATE AMENDMENTS 

ANDHRA PRADESH 

In its application to the pre-reorganised State of Andhra Pradesh excluding the transferred 
territories, after section 44 insert the following new section, namely, — 

“44A. State Trans]f<irl Conimissumer or his subordinate to erercise notified powers . — 
The State Government may appoint a State Transport Commissioner; and notwithstanding 
anything contained in thi.s Act, may, by notification in the Official Gazette, autliorise such 
Commissioner or any officer subordinate to him, to exercise and discharge, in lieu of any 
other authority prescribed by or under this Act, such powers and functions as may l>e 
specified in the notification." —Madras Act XX of 1948, S. 5 121-12-1948]. 


Section 44 •— Note 6 (enntd.) 
plications shoidd be filed before a different 
torum. The S. T. A. can however authorise 
under the sub-section a different R. T. A. to 
dispose of an application for permit as there 
is a clear distinction betwa^en disposal of an 
application and the filing of it. 19510rissa 
81 (83) [AIK V 38 C 26] (DB). 

7. Delegation of powers— Sub-section (5). 
— [1] The exercise of the power of delegation 
under sub-section (5) is dependent on the 
exi.slencc of rules frame<i bv the Government 
under the sul>-section. In tne al)sence of such 
rules the delegation .l^ecomes invalid. 1951 
Ori.ssa 81 (83, 84) [A I R V 38 C 26) (DB) 
1956 Andh 232 (234) [AIR V 43 C 651 (DB). 

[2] Section 44 merely authorises tlu* State 
Government when framing rules under S. 68 
to a\ithorise the S. T. A. and the R. T. A. to 
delegate their functions. The State Govern- 
ment is not given the power to delegate those 
functions. Delegation of authority is rendered 
poSvSible if the Provincial Government antho- 
ri.ses the delegation and the delegation takes 
place in point of fact. Where the R. T. A. has 
not been authorised to delegate any of its 
powers to the secretary but it delegates some 
of its powers, any order passed by the Secret- 
ary in the exercise of the delegateil powers is 
without furisdiction. 1953 Assam 199 (200, 
201) [AIR V 40 C 81] : I L R (1953) 5 Assam 
1282 (DB), 

[3] Under S. 44 (5) there cannot be any 
delegation of power that would contravene 
the provisions of the statute. The power to 
-cancel or suspend a ^rmit granted by the 
R. T. A. cannot be validly delegated to its 
secretary since such delegation wmuld con- 
travene the provisions of Ss. 59 and 60 of the 
Adt. The ^cretary of the R. T. A., therefore, 
cannot in pursuance of R. 134A (XI) of 
Madras Motor Vehicles Rules exercise such a 
power of cancellation. 1957 Andh Pra 1027 
(1031) [AIR V 44 C 332] t ILR (1957) Andh 
Pra 643 (FB)4* 1956 Andh 232 (234) [AIR V 43 
G 65] (DB). (Rule 134-A (XI) of the Madras 
Motor Venicles Rules tested by the principle 
that a rule cannot travel beyond the four 
corners of the Act is well within the rule 
snaking power of the Government. The proper 
way m construing it is to hold that it gives 


w'ay to the special provisions of S. 60 in so Dr 
as it empowers the s(*cretary to suspend a 
permit granted by the R. T. A.) 

[But see 1957 Mad 387 (390, 391) ( 78 ) A I l\ 
V 44 C 118] : ILR (1957) Mad 461 (DB).] 

[4] By enacting S. 44 (5) the D*gislature 
has not al)dicated its legislative functions and 
the validity of S, 44 (5) cannot be challenged 
as constituting an exct‘ssive or unconstitu- 
tional delegation of the legislative functions 
by tlie legislature. 1957 Mad 387 (390) [(S) 
AIR V 44 C 118] : ILR (1957) Mad 461 (DB^ 
(AIR 1956 Andh 129, Uel. m-.)* 1956 Andh 
129 (138) [(S) AIR V 43 C 45j ; ILH (1956) 
Andh 800 (DB). (Rule 134-A, Andhra Motor 
Vehicles Rules, not invalid.) 

[5] The Government has pow'er to make 
Rules enabling the Regional Transport Autho- 
rity to delegate its power under Ss. 58 and 63 
to its Secretary. 1959 Mys 17 (20) [AlH V 46 
C 5] : ILK (1958) Mys 421 (DB). 

[6] The Central Road Traffic Board can 
delegate to its Secretary the powder to grant or 
refuse the stay of orders appealed against and 
Rule 140-A (V) of Motor V'eiiicles Rules 
(Andhra) authorising sucli delegation is valid. 
1957 Andh-Pra 830 (831) [(S) AIR V 44 C 252]. 

[7] The section cannot be said to olfend 
Art. 14 on the ground that the legislature has 
entrusted arbitrary powers to the State Gov- 
ernment under S. 44 (5) and that its operation 
might result in discriminatory legislation. 
1957 Mad 387 (390) [(S) AIR V 44 C 118]: ILR 
(1957) Mad 461 (DB). 

Section 44 A (Andhra Pradesh) — Note 1 

[1] The legality of the S. 44-A cannot l>e 
challenged on the assumption that the power 
of delegation vested by it in the Government 
may be abused by it by authorising any ine i- 
gible person to exercise and discharge the 
powers and functions of any authority under 
this Act. 1959 Andh Pra 413 (417) [AIR V 46 
C 117] : ILR (1959) Andh Pra 375 (FB). 

[2] The power of the Government to del^ 
gate under this section is not limited to the 
delegation of ^wers to an officer whose sut>- 
ordination to the Stale Transport commission^ 
is statutorily d^ne<L It can also be 

the Regimiai Transport officer who is without 
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BIHAR 

In its application to the State of Bihar, the ncwlv section 44A is the same as tlie 

one given under Andhra Priidovh — Bihar Act \X\ U of 1950» S. 5 !21.7.1950 / 

MADHYA PRADESH 

Mah AK<» 8H AL— In its apnlication to the Mahakovhal region of the State of Madhya Pravlesh, 
after section 44 tn ert the following new MH:tion, namely. 

‘44A Ani/ o/;» rr authom^r'A f-ij (iort^rn twHin^rs . — 

Notwithstanding anything conlain<’<l in this Act, the Stati* (aneinment may liy notiHcatinn 
authorise any otficer to evercise and discharge in lieu of any (Uher uutlmrity s{KH'ifieil 
in or under this Act sucii pow ers and functions as may from tune to time lie stHyufltnl in 
the notification.” - C7 V. ^ lk*rar Act 111 of 1948. S { Ith 1.1^8]. 

MADRAS 

In its apnlic ition to the pre.r<xugams(*tl Stale of Nhulras, the newly tn crfeA section MA i$ 
the same as the one given uiult'r Andhra Piadt vsh. 

— Madras Ac t XX of 1948, S. 5 ;2M,:4948i. 

MAHARASHTRA 

In its application to Bomlcav area of the State of MaharaslUra, after st*ction 44, the follow ing 
ioevv section shall he iiaiiicly : - 

‘‘44A. 'rransjMMt c//i « rs (o r. ce ;>u/v’r.v. Notwithstanding anvtlung 

containeil in this Act. the State (»oveinment mav hv notilication in the Official (ia/ette 
authorise the State Motor TranspcMt Offii'cr or a Ueginnal 'I'ranvport Oflitcr to exercise {ttul 
discharge in lieu of any otlicr authority prt*s<uih(*d l>v or niuh r this Act such poweri 
.uid functions as may from tunc to time he vi>t*c'!iied lu the* notifit ation ” 

- Bono Ac ts Vll of 1947. S. 5. ,2^.S-15)47i and XV of 19>d. S. 4 '19.4.19561, 
V IT>AK RH A “ S(*ct i(ui 44A as in^i^rit d hy (7. P. 6c Bc'rar Act 111 of 194S and given under 
Madhy.o'Pradesh applies to the N’idaihha ii'gion of the State ol Mah uas)if ra. 

PUNJAB 

In its application to tlie pre-reorganised St it«‘ of INttijah. .dter sec tion 44 itiffiC tim 
following new sec tion, nami‘lv, — 

44A. SO;/f’ '}' ransfu^rt remeoNs/oa/*/* anAt /V;>»c/v Atair 7V<7ev;>^;7 ( 'firfitni \su)nr^r nr flffr 
f''i rjirri-r nnftft^'d p*f/f>r.c Vice State (Government may appoint a State 
'Pransport (Gommissioner and om* or inor ' l)<*puty State* I ransporl ( ’ommi'^sUMiers and 
notwithstanding anvtiung c ont iined in this Art, may hy lugification, authorise such 
Caammissioncr and Deputy State.* Transport ( 'cnnmiwionrrs or any olfic»-r suhordiiiate to 
tliem. to exc'rc ise and disc harge, in lit'u of anv other authority prescrihc^l fry or under 
tills .Act, such power ainl fttne tions as mav he specitied in the notdic'ation,” 

— K. P. Act XXVm of 194H, S. 4 [12.7-1948!. 

WEST BENGAL 

In its application to the State of VVc'st Bc-ngal, after sc'ction 44 msnt the following new 
sixtion, namely, — 

‘‘44A, Tran^p->rt offirrr'i tn >wt\(ie4 p«t/r; >. ~ / ) 1 he State (GoverniH(»nt nviy hy 

notifir ition in the Official CPizette appoint for tlie State a St iti- I'r insport OtHcer and may 


Section 44- A (Andh Pra) - Note 1 cnntd ) 
-doubt a subordinate of the c'ommissiom r even 
though that suhordination has not hccai si itu- 
lonlv defimM. 1959 Andh Pra 41 > (417> AIR 
V 460 1171 : ILH (1959) Andh Pra 575 (FB). 

[3] In order to determine wliether the offi- 
cers are subordinate or not for the purposes of 
this section the t<e.t is wlietlier in the perfor- 
mance of their various duties t)»ev are suhjtxrt 
to the direction and control of a supc'rior 
oHicer or are indepcudc.mt otficers subject only 
to such directions as the statute gives. A suf>- 
ordination in the sense that a review of such 
of their determinations as are quasi-jiidicial 
may be had or not is not tlie test conternplat- 
ed, 1959 Andh Pra 415 (416) [AIR V 46 
C 117] : ILH (1950) Andh Pra 575 (FB). 

[4] The word “officer** in thif section means 
an individual who i.s invested with the autho- 
rity and is required to perform the duties inci- 
dcstlal to an office. 1959 Andh Pra 413 (416) 
Um V 46 C ll7j : ILR (1^9) Andh Pra 375 
aFB). 


Sectiqn 44-A (Madras) — Note 1 
!l! 'the Region il TrariNport OHiccr is an 
officer subonlin.itrr tht* T rarjvjxirt Caimrnis* 
sioncr within tin* inc.uiiiig of S. 44- A. Hence 
tlur (mvernment of tl»c State may bv notifica- 
tion validly confer on him the uutlioritv, tn 
view of liny otluT authority prescnlicd by or 
urnler the Ar t, to rliscJiarge the functions am! 
powers of tliai authority. lf)60 S C 1 191 (1 19li, 
1198, U99) [AIR V 47 C 2981 (fftMicc Re- 
gjonal I'r insport Officer can vary tfie eornh- 
tions of a jKrrmit by virtue of a power con ferr- 
<*<1 by ^ueb a notification of the ( »ovcrnmeiif — 
AIR 1957 Mad 599 i Eli . < w// / ) 


Section 44-A (Punjab) Note 1 
ll] Sectiofi 44-A of the Act (as in«erte<l by 
the East Punjab Arnetidrmmt Act, 1948) pro- 
viding for the appoifittnimi of a State Trans- 
port Camit>bsioner tn ailditipn totfiofe pnv 
videtl in tlic Centra! Act, docf not cotno in 
confiict with the Central Act inasmuch 
that Act does not prohibit appointincfit of any 
other authority than tlioic mentioitod in S. 44. 


iVol- 10 ] 2 A. M. 29. 
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in like manner appoint for such area within the State as may be specified in the 
notification, a Regional Transport Officer. 

Notwithstanding anything contained in this Act, the State Government may by 
notificaticm in the Official Gazette authorise the State Transport Officer or a Regional 
Transport Officer to exercise and discharge in lieu of any other authority prescribed by or 
under this Act such powers and functions as may from time to time he specified in the 
notification.’* — W. B. Act XLX of 1951. S. 6 113-7.1951]. 

^I4S. General provision as to applications for permits. 

Every application for a permit shall be made to the Regional Trans[X)rt 
Authority or the region in which it is proposed to use the vehicle or vehicles : 

Provided that if it is proposed to use the vehicle or vehicles in two or more 
regions lying within tne same State, the application shall be made to the 
Regional Transport Authority of the region in which the major portion of the 
proposed route or area lies, and in case the portion of the proposed route or 
area in each of the regions is approximately equal, to the Regional Transport 
Authority of the region in which it is proposed to keep the vehicle or vehicles. 

Provided further that ff it is proposed to use the vehicle or vehicles in tw'o 
or more regions lying in diflereiit States, the application shall be made to the 
Regional Transport Authority of the region in which the applicant resides or 
has his principal place of business,] 

fa] Suhstituied for the original section by the Motor V^ehiclcs (Amendment) Act, 1956 
(C of 1950), S. 39 [w. e. f. 16-2-1957]. 

OBJECTS AND REASONS 

**Thc existing section 45 has led to certain lacuna by laying down clearly the authoritiev 
practical difficulties in regard to the grant to whom applications for permits should b* 
of permits for inter-regional and inter-State made in such cases.” 

routes. The amendment secfks to remove this — S. (). R. 


STATE AMENDMENTS 

ANDHRA PRADESH 

In its application to the pre-rt^organised State of Andhra Pradesh excluding the transferred 
territories, to .stx?tion 45 add the following Proviso, namely, — 

“Providixi that the State Goveniment may, by notification in the Official Gazette, direct 
that application for such class of permits and in such region as may be specified in the 
notification, shall made to the State Transpr>rt Authority.” 

—Mad. Act XX of 1948, S. 6 [21-12-1948]. 

BIHAR 

In its application to the State of Bihar, Proviso added to section 43 is the same as tire one 
given under Andhra Pradeshv — Bih. Act XXVII of 1950, S. 6 [21-7-1950]. 

MADHYA PRADESH 

Mahakobhal. — In it.s application to the Mahakoshal region of the State of Madhya 
Pmdesh, Proviso cuided to the st^ction 45 is the same as the one given under Andhra Pradesh. 

— C. P. A: Berar Act HI of 1948, S. 6 [10-1-1948]. 


Section 44-A (Punfab) — Note 1 (contd.) 
Henoe it cannot be said that its provisions are 
impliedly repealed by the enactment by the 
oontre of the Motor Vehicles (Amendment) 
Aet, 100 of 1956, 1959 Pvmj 1 (6) [AIR V 46 
C IJ ; ILR (1958) Punj 1590 (FB). 


Section 45 — Note 1 

[1] In a case decided under this section 
betore it was amended by tlie Motor Vehicles 
(Amendment) Act of 1956 it was held that 
a direction issued by the Provincial Transport 
Authority to the efiect that in all cases where 
the route of a transpewri vehicle lay over two 
regions the wplicant for permit must apply 
oruy to th& Regional Transport Authority of 
that logion in which the loimest str^ch of 
that ronte lay ^was not a valid cmection as it 


was opposed to the provisions of the section. 
Hence it was held tnat an. application made 
to the Regional Transport Authority of the 
region in which the applicant resided and the 
permit granted thereon ‘were not invalid in 
spite of the directions of the Provincial 
Transport Authority. 1951 Orissa 81 (b3) 
[AIR V 38 C 26] (DB). 

[2] An application for a permit by a State 
Transport undertaking under S. 68-F must 
also comply with the provisions of S». 45, 46 
and 47. 1900 S C 350 (352) [AIR V 47 C 581. 
(Hence a permit wanted on application which 
is in breach of S. 57 (2) is liable to be quashed. ) 

[3] The possession of a motor vehicle is not 
a condition precedent to the presentation of 
an application for a permit. 1960 Mys 33 (34^ 
S5) LAIR V 47 C 7]. 
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MADRAS 

In its application to tho prc-reoisanisod State of Madras, excluding the transferred terri- 
tories, Proviso addtii to section 45 is the same as tho one given under Andhra PratUwh. 

—Mad. Act XX of 1948. S. 6 [21-12-1948]. 

MAHARASHTRA 

In its application to Bomb.av area of the State of M,aharashtr<i, Proviso add*d to section 45 
is the same as the one given under Andhra Pradesh. 

—Bom. Act VII of 1947, S. 6 [25-8-1947]. 

PUNJAB 

In its application to the pre-reorganised State of Punjab, excluding the transferred terri- 
tories, Proviso added to section 45 is the same as the one given under Andhra Pradesh. 

— E. P. Act XXVllI of 1948. S. 5 [12-7-1948]. 

WEST BENGAL 

In its applic.ation to the State of West Bengal, Proviso added to .section 45 is the .same as 
the one given under Andhra Pradesh. — W. B. Act XIX of 1951, 8. 7 [l;l-7-1951] 

* 146 . Application for stage carriage permit. 

An application for a permit in respect of a service of stage carriages or to 
use a particular motor vehicle as a stage carriage (in this Chapter referred to 
as a stage carriage [>ermit) shall, as far as may be, contain the following parti- 
ciilars, namely : — 

(a) the route or routes or the area or areas to which the application relates; 

(b) the numlx*r of vehicles it is proposed to operate in relation to each route 

or area and the type and seating capacity of each such vehicle; 

(c) the minimum and maximum numl)er of daily services proposetl to be 

provided in relation to each route or area and the time table of the 
normal services; 

(d) the number of vehicles intended to be kept in reserve to maintain the 

service and to provide for s|X3cial occasions; 

(e) the arrangements intended to be made for the lionsing and repair of the 

vehicles, for the comfort and convcni(‘nce of passengers and for the 
storage and safe custody of luggage; 

(f) such other matters as may be prescribed.] 

[a] Subfititutrd for tlu* orij^inal S. 40 hy the Motor Vehicles (Amendment) Act. 1956 
(C of 1956), S. 40 [w. e. f. 16-2-1957]. 

Section 46 — Note 1 time-tuhle under S. 48 (5) but also l>eraiise he is 

[1] An application under Chapter IV could nximrtHl hy S. 46 as it stands umen(jt*<l to stat(* 

he made eitner by an individual or by a State 1^)60 

Transport Undertaking. By the enactment of ^ ( >7) [AIK V 4f C 7j (UB,'. 

Chapter IV- A the State Transport Undertaking [5] An application for i>ermit made whtui 
has not lost its right to make an application S. 46 as it stood before its anumdment 

under Chapter IV. Chapter IV. A confers in 1956 was in force must Iks rejected as nr 

certain additional rights to a State Transport application at all where it has failed to .set 

Undertaking which such an undertaking did out the particulars re<iui red hy the section. The 

not have l>efore the enactment of Chapter section as it stood unamended was tnanda* 

IV-A. 1900 Bom 88 (90) [AIU V 47 C 24]. tory in its nature and hence a noncompliance 

[2] Any Slate transport undertaking when with its reejuirements amounted to an illeg- 

it applies under S. 68 F (1) must comply with alily and not a mere irregularity. The fact 

provisions of S. 40. 1900 S C 350 (352) [A I H that during the pendency of the applica- 

V 47 C 58] : 1900-2 S C B 130. tion the stxtioii was aniendcnl and hy the 

[3] The possession of vehicle is not a con- amendment it lost its mandatory character 

dition pres:edent to tlie presentation of an does not aflect the disposal of the pending 

application for permit under S. 46. 1900 Mys application fK?cause tht! question in that case is 

-33 (35) [AIR V 47 C 7] (DB). whether it amminted to an application under 

[4] The R. T. A. inviting by a notification the Act at all and cculd have Ik^d validly 

under S. 57 (2) applications for permits to entertained and that has to he decidetl only «h 

relieve the •congestion existing on a route the section stood at the time of its presenta- 
already served by a stage carriage service is tion. In this view it is also unnec'cssary to 

not justified in refusing an application m.ade d<n;ide wliether 8. 40 as amende<l is retrospec- 

in response to its invitation on the ground that live and should Ik* applied to the case. 1909 

it has failed to mention the particulars of the Mys 90 (92, 93) [AIB V 47 C 25] (PB) 4- 1900 

lp<iposed time-table. The omission in tlie case 72 (73) [AIR V 47 C 17J: ILH (1958) My» 

does not vitiate the application not only 773 (DB). ^ 

twause the applicant, in tbe circumstances of [6] The Act contains no provision that a 
the case can leave it to the R. T. A. to Jfix the treasury cballau tor thd stamp fm payable 
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Amen^hnent^ made in nations 4€, 47 and 4S 
bjf Art C (>/ 7.9)6. —“Bas servirrs with a Beet 
of buses will in fnt»»re fx? a more common 
feature than single Inis services and (he pro- 
posed amendments are design *d to nuvt this 
changing situation. Opportiinity is taken in 
thc‘ annmdment ot section 46 of tlu‘ Act to 
include among the particnlars whicdi must l)e 
Mipplic'd in trie application ff»r a stage car- 
riage permit details regarding the numlier and 


timing of servict*s, and the arrangements pro- 
poscxl for the maintenance of vehicles and the 
comfort and convenience of passengers, etc. 
Section 47 of tlie Act makes it obligatory on 
lU*gional Transport Authority to consider 
only the adfsjuac y of existing road services, 
but not rail, river, or any otlier kind of 
service, or prosjx'ctive services to Ik' operattnl 
either l)y trie applicant or anv one else. Sec- 
tion 48 remedies these defects.” — S. O. H. 


47 . Procedure of Regional Transport Authority in considering application 
for stage carriage permit. 

A Reg;iofial Tran.sport Authority shall, in considering an application for 
a stage carriage permit, have regard to the following matters, namely : — 

(a) the interest of the jiiihlic generally; 

(b) the advantages to the pnldic of the service to he provided, inchiding the 

saving of time likely to he eflected thereby and aiiv convenience arising 
from journeys not being broken; 

(c) the ade(|iiacy of other passenger transport .serv ices operating or like ly to 

operate in the near future, whether by road or other means, between the 
[)laces to lie served, 

(il) the lienefit to anv particular locality or localities likel\ to be allorded 1>\ 
the service; 

(e) the 0[)eration by' the a[)i)licant of otluT transport services, including ihtise 

in respect of which ap[)lications from liirn for permits are pending; 

(f) the condition of tlu^ roads included in th(‘ [)ro[X)sed route tir area; 


Section 4(5 — Nolo 1 (mufti.) 
under the Hnles on an ajiiilit ation for a permit 
should lie filed along with the application 
it.seU. lienee, if the Hules also contain no such 
provision, an application fihxl within the 
time allowed by S. 57 cannot be rejectc'd as 
time-barred iHx ause the treasury challan was 
not filed with the applicnition hut only latiu- 
on separately after the expiry of the prescrilxnl 
iieriod of limitation. 1959 l*at 111 (112) [AIU 
V 46 C 26] (DH). 


SECTION 47 - SYNOPSIS 

1. Siib-s. (1) — Scope. 

2. **Thc interests of the public generally” — 

Clause (a). 

3. Advantages to the public—Clause (b). 

4. Adequacy of existing transport service — 

Clause (c). 

5. Benefit to any locality — Clause (d). 

6. Operation by applicant of other trans- 

port services — Clause (c). 

7* Condition of roads— Clause (f). 

8* StjUe amendments — Clauses (g) and (h) 
added by Orissa State. 

9. Representations of persons interested in 
road transport. 

10. Preference to Cooperative Societies— 

$ub*s. (1)» Proviso, 

11. Power to refuse permit under sub-s. (2). 

12. Power to limit the number of stage 

carriages on e route — Sub-s. (3). 

13. '‘Route*** meening of. 


1. Sub-s. (1) — Scope. • ■ ' 1] S ‘ction 47 injk(*'< 
two-fold provi'^ion; firstly, th.it in considenm: 
an application for a stage carriage nermit the 
Hegion.il rians{X)rt Autlmritx’ .shall liave n- 
gani to the matters cminKTafcd in clans(*s(a > to 
tf). aiui, siH oiuUy, that it shall also take intt 
consirleration any repri’sentatioii made by per- 
sons or authorities mentioiu'd in the section 
1959 All 197 (20U [AlH V 46 C 48]. 

[2, 'Mr* power to I'onsider the adtxjuac y ot 
existing road passenger transport services is a 
very reasonable power and lienee it cannot Iw 
said that Cl. (c^ of sul)-s, (1) is had as contra- 
vening Art. 19 (1) (g^ of the Constitution. 1951 
All 257 (271) TaIK V 58 C 51] : I L U (1951) 1 
All 269 (EH) (Per Malik C. J.) 

[3] The provisions of Suh-s. (1) governs 
applications for renewal of permits. 1955 San 
57 (59) ((S) AIH V 42 C 22 (DB)*H956 Madh 
B 175 (176) [AIU V 43 C 74] (DB). 

[4] The sr*ction is not confined to the grant 
of permits on existing routes only. The grant 
of permits on new routes is also within its 
comprehension. ('60) 1960-2 AndhVVH44< 
(450>(DB). 

[5] In dealing with an application for the 
renewal of a permit the Ui^ional Transport 
Authority has to take into con-sideration the 
matters mentioned in this section only wlien* 
the original permit had been validly granted 
Where the original permit was ab initio null 
and void it can straightway dismiss the 
application for its renewal on that ground 
alone v^ithout reference to any of the mattw 
inentioned in this section. 1957 All 254 (256) 
[{$) AIR V 44 C 73] (DB). 
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and shall also take into consideration any representations made by jx^rsons 
already providing passenger transnoi t facilities by any means along or near 
the proposed route or area, or ny any association representing persons 
interested in the provision of road transjK>rt facilities recognised in this Ix^half 
by the State Government, or by any local authority or police authority within 
whose jurisdiction any part of the proposed route or area lies : 

Provided that other conditioriS being equal, an application for a stage 
carriage iXTinit from a co-operative society registered or deemed to have been 
registered under any enactment in force for the time Ixung shall, as far as may 
l)e, be given preference over applications from iiKlividual owners.] 

(:>) A Regional Transport Autliority shall refuse to grant a stage carriage 
permit if it aj)pears from any time table furnished that the j>ro\ isions of this 
Act relating to the speed at which vehicles may be driven are likely to be 
contravened : 

Provided that befora* such refusal an opportnnitv shall lx‘ given to the appli- 
cant to amend the time-tabh' so us to conform to tlic said provisions. 

^[(3) A Regional Transport Authority may, liaviiig regard to the matters 
mcntionetl in sul> section (/}. limit the number of stage carriages generally or 
of any specific^d t\'f)e for which stage carriage permits may be granted in i\w 
region or in any specified iirea or on any s[H*eifi(‘d route within th(‘ region.] 

r.il Suf'stituti'il tor tlir ori^iiKil suh-secU^'n hv ihv \tntor V<‘lat'U‘s ( AnuMKlmcnt ^ A( t, 

1956 iC of 1956'. S. 11 w c. f. 16-2-19571. [h]' Mul. 

OBJECTS AND REASONS 

Sot* nruior 46 c (uulilioiis i>oiuji onu.d, tfive preferenrr, as fur 

/'roT*i''y) (n -f { O. “4 ln‘ (Toinmittiu* .is may Ih*. to n^viisnai'tl c(uoi)<*rativt* societies 

are of the opinion tliut u liilc consi<lcring .up- over iii<]ivo4uaI opi'r.itoi s. A suiitahle prn\'iNO 
plirutions for stuj^t' c urriu^e permits, the Be- lias acu orilmj^l v been iiis(*rte<l,” 
i^ional 'I'ransporl Antliority shoultl, other — J. C. H. 

Section 47 - Note I (rontd.) snch an order to he passed were hotli dc^clared 

>6] Unless a State I'ransport C'orporation to he invalid.) 
has chosen to act under the provisions ot the \^] The U(‘«ion:d 'I'ransport Authority deal- 
newly introdiicuvl Chapter IVA an application v^-uh the applications for permit is hound 

ior a permit made hv it would he governed liy to consider the provisions of S. 47. Of course, 

the considerations tontained in tliis section. nohodv raiseil the <inestion which is rele- 

Heiice an apnlieatioii for a permit from thc‘ vunt to S. 47(1) it il(K*s not follow that tlio 

State iindertakim^ which is instituting its Hcgional 'hransport Antliority would l»ave to 

services in competition witli otlier operators act /no) ne/e. But if the point is raised or is 

must he treated on its o\ui relative merits olwions from th(‘ facts placed before the 

ni comparison with tin? merits of these other Pu-gion il Transport Authority it is hound to 

ojxaators. 1969 Bom 278 (284) lAlB V 47 convidei it. 1956 Cal 496 (497) [A 1 U V 45 

C' HO; : ILU (lOfK)) Bom 87. (Chapter IVA (j 145], 

gives the State ordy an additional right. It is ;9j The ( onsuierations !nentionc<l hy suli- 
nen intended to supersede the provisions of s. (1) are not exhaustive. The Hegioind Trans- 

Chapter IV in all cases where the State pro- port Authority can tlieiclorc take into consi- 

poses to run its own transport services.) deration ether matters whirli are allied or 

J ■ Tire conditions which uniler this section germane to the fjuestion to h»* deeideil liy it, 

should be taken into cmisuha ation hy the 1957 Cal 638 (641 , 642) ! (S) AIB V 44 C 165)4» 

Transport authority in <leciding vvhetner to 1959 M.idli Pi a 320(321) [A I H V 46 C 107] 

grant or refuse a stage carriage permit should he (OB). (Cirounds not mentioned in section hut 

applied hy the government also when it varies gernnuie to tfie grant of permit can he c on- 

the conditions in a stage cairi age permit in sidered.) 4* 1959 Mad 402 (495) [ A I H 46 

exercise of the power.s conferred on it bv S, 48A C 156j : 1 L H (1959) Mad 641 4* 1957 All 254 

introduced into this Act liy the Motor Vehicles (256) [(S) A 1 U V 44 C 73|. (Appcdlatc autho- 

(Madras Amendment) Act, 20 of 1948. 1957 rity declaring permit null and void l>ut per- 

Andh Pra 978 (981) [AIK V 44 C 313], (Hence mitting tlie owner to ply the buses during the 

Coyernment cannot ignore the question of remaining perio<^i — Order directing the Re- 
public interest which i.s one of the conditions gional Transport Authority not to tr(?at the 

mentioned in S. 47.)4^194S Mad 400 (407) [AIR permit as valid and renewable — Regional 

C 197 (DB). (Ckjvemmeiit Order No. Transport Authority in dealing with the up- 

“^^98 w'hich directed the U. T. A. to grant only plication for renew'al must take trie illegality 

t<*mx>orary permits without giving any indica- of the permit into ca>nsiderati<m and refuse 
of the manner in which the travelling the application oven though ibat is ncX ^ 
public were to be beneSted and R. 150 matter mcntional in 47.) ♦ ( 57) 61 Gal 

Madras Motor Wbicles Rules which enabled W N 779 (788). (Obitcr-)4* 1956 Afmer 41 (45) 
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STATE AMENDMENTS 

MADHYA PRADESH 

MARAKr>««nAt. — In its application to tlio Mahakoshal region of the State of Madhya Pradesh, 
in section 47 after the words “Regional Transport Authority*' wherever they occur insert the 
words “or the State Transport Authority on the issue of a direction under the Proviso to 
section 45." ~C. P. & Berar Act III of 194S, S. 7 [16-1-1948]. 

MAHARASHTRA 

In its application to rk)mhay area of the State of Maharashtra, in sub-scctions (1) and (2) 
after the words “Regional Transport Authority" tnserl the words “or the State Transport 
Authority." —Bom. Act Vll of 1947. S. 7 123-3-1947]. 

V^iDAKBHA — The amendment made in this .section bv C. P. & Berar Act III of 1948 and 
given under Madliya Trade sh applies to the V'idarbha area of the State of Maharashtra. 

ORISSA 

In its application to the State of Orissa, after clause (f) of sub- section (1) of section 47 
the following clatises, namely, — 

“(g) other contlitions being <;’<pial, in the interest of proper co-ordination of transport 
facilities, the <*xp<Klien(:y of giving due consideration to a State Transport Service; 

(10 the ijeces},ity for preventing unliealthy competition in any route or routes or area 
on whieli flu* State Transport Service may ply — Orissa Act I of 1949, S. 3. 

— P'or th(; tiate of commerHuanent of this amendment in different districts of the State 
of Orissa and the c on st*<iu cnees that follow on such commencement, foot-note (a) 
given under cLnise (2910 of section 2 — State Amendment : Orissa. 

WEST BENGAL 

In its application to the State of West Bengal, in siih-scxtions (1) and (2) of section 47 after 
the words “Regional 'TraiLsport Authority" inseri the words “or the State Transport Autho- 
rity." — W^ B. Act .\IX of 1951, S. 8 [13-7-1951] 


Section 47 — Note 1 fmntdj 
i AIR V 43 C 3I]+ 1955 Raj 19 (27) [AIR V 42 
C 8]:1 L R (1953) 3 Raj 931 {DH)+ 1954 Assam 
219 (222) [ A I R V 41 C 62] : 1 L R (1955) 7 
Assam 23 (DR) + 1952 Mad 300 (305) [A I R 
V 39] : ILR (1952) Mad 098 (DR). (The 
Regional Transport Autliority can t.ike into 
consideration other inatttrrs germane to the 
question to i>e decidtKi in addition to the 
matters mentioned in sub-s. (1).) 

[10] la disposing of applications for per- 
mits the Regional Transport Authority cannot 
take into nis consideration those mutters 
which any fUTson who is called upon to 
dt*cide judicially the question whether a 
IHuniit should he granted or rcfuscnl would 
reasoruibly consider a.s irrelevant to the ques- 
tion. 1959 Cal 447 (449) [A I R V 46 C 122] 
(DB)-I*195a Andh 217 (221) [A I R V 43 C 61]: 
I L R (1956) Andh 712 (DB). (Regional Trans- 
port Authority cannot take into its considera- 
tion matters which are extrant^ous, or irrele- 
vant or not germane to the matters mentioned 
in sub-s. (11.) ♦ 1951 Him Pra 36 (47) [A I R 
V3^SCll]. (Nationalisation of transport or 
that the |)crinits in question were allotted to 
the Governmetit of the Stvile under an ar- 
rangement vvheji the State was carved out of 
an existing State or the interests of the State 
or of the public at large are coiisidcrations 
extraneous to the Act. Refusal to renew' 
permit on any of these grounds is ultra 

the powers of the TransiKJrt Authority.) 

[11] Tlie possession ot the vehicle and not 
the ownership is the deciding considf‘ration 
for the issue of a permit for a bus w Inch is a 
stage carriage within the meaning of the 
demiition contained in this Act. 1952 S C 
192 (194) [AIR V 39] : 1952 S C R m 

[12] The fact that the applicant for permit 
has alitjady a good trade or business Is not a 
valid ground tor reijecting ^Is Jipplication, 
1900 Assam 100 (100) [AIR V 47 C 28] (DB). 


[13j 'rhe fact that one of the applicants 
for nermit is a political sufferer and is in f>ad 
n(*ed of some lielp is not germane to the ques. 
tion as to wh(*tner he should be sel(*ct<.*<l m 
preference to the other applicants. That is a 
totally extraneous and irrelevant considera- 
tion. 1957 Cal 638 (642) [{S) AIR V,44 C 165j. 

[14] That the jxjtitioner had suffereni on 
account of a particular route is not a consi- 
deration which is even allied to the nratters 
ineiitioned in S. 47. 1960 Mys 321 (322) [AlU 

V 47 C 114] (DR). 

[15] A promise given l)y the Government 
to a potential applicant to give it carriage 
permits when a particular route is owikmI in 
the future is not a consideration which can 
be validly taken into account by the trans- 
port authorities. 1959 Pimj 473 (475) [A I K 

V 46 C 143] : I L R (1959) Punj 1644. (Such a 
promise cannot come within cl. (a) of sub- 
s. (1) liowever widely that is interpreted and 
is therefore a consideration which is extrane- 
ous to the Act.) 

[16] The fac t that the Government has 
decided upon pursuing in future a policy of 
nationalization of transnort is a wholly irrele- 
vant consideration in dealing with tlie ques- 
tion whether a permit should be granted or 
refused. 1959 Cal 447 (449) [AIR V 46 C 122] 
{DB)* 1960 lk)m 278 (284) [AIR V 47 C 80] 

1 L R (1960) \^om 87 (DB) 4* 1951 Him Pra 36 
(47) [AIRV 38C11]. 

[17] That the Stale is proposing to run their 

own transport services in the area is not a 
valid consideration on w*hich the Transport 
authority can refuse to grant a permit to an 
applicant. 1956 Pat 73 (78) [(S) AIR V 4>> 
cf20UDB). . 

[181 The matters mentioned by sub-s. (U 
must be kept in mind by an appellate authority 
as well in disposing ol an appeal against an 
order of a Regional Transport Authority 
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^Section 47 — Note 1 (cffnid.) 

Granting or refusing to griint a permit. 1956 
Madh B 251 (256) [AIR V 4S C 90 j (DB)+1960 
Assam 100 (103) [A I K V 47 C 28). (Appellate 
board in dealing with an appeal relating to 
grant of permits cannot take into consitit*ra- 
tion matters extraneous to the ob}ect and pur- 
pose of the Act.) •!» 1957 Punj 55 (57) [AIR 
V 44 C 15]r I L R (1957) Pun| 315, (Represen- 
tations of even temp<)rarv permit-holders have 
to be taken into consideration under S. 47. 
Hence the appellate authority also must 
observe that procedure in spite of the provi- 
sions of cl. (a) of S. 64,) ♦ 1955 Nag 264 (265) 
[AIR V 40 C III]: I L R (1953) Nag 486 (DB). 
(Appellate authority setting aside order of 
Regional Transport Authority and dt^ciding 
to grant pt*rmit must follow S. 47. Heuice it 
must take into its consideration, the represen- 
tation made by an assmdation or individual 
already providing road transport facilities.) 

[19] St>ction 47 (1), Motor N'ehicles Act, 
merely enumerates various considerations 
which the authority cinnowenHi to grant a 
p<‘rmit shall have regard to, when dealing 
with applications for permits. That section 
itself does not rtYjtiire that any application to 
<){)en a new route should lie notified. 1960 
Mad 231 (235) [AIR V 47 C 72], 

2. “The interests of the public general- 
ly” — Clause (a). — [1] The Regional Transport 
Authority has to take into account the intmest 
of the public generallv in deciding to grant or 
refuse a penrut. 1955 Sau 57 (59) [(S) AIR V 
42 C 221 (DB). 

[2] The expression “interests of the public,” 
wliich is found in the Act, relates to the in- 
terests of the travelling public, for whoso 
convenience and nt:^‘d stag** carriages arc pro- 
vided. 1948 Mad 400 (407) [AIR V 35 C 197] 
(DB) 

[3] Clause (a) of suh-s. (1) is wide enouvh 
to cover the intert*sls of the public generally 
l)esides the interest of the travelling pulilic. 
1950 Mad 349 (351) US) AIR V 430 107] 
ILR (1956) Mad 1272. 

[But sec 1956 All 594 (595) [AIR V 43 
C 197].] 

[4] Which of the several candidates for a 
permit should he preferreti from the pciint of 
view of the public interest is a gnestion of 
fact. In deciding that question the most mate- 
rial thing whicli should he considered is whe- 
ther the applicant for the p(*rmit could lx? de- 
pended upon to manage his transport business 
efiicicmlly and with particular attention to the 
convenience of the travelling public. 1956 
Madh-B 231 (236) (AIR V 43 C 90] (DB). 

15] In judging what is in the public interest 
the R.T.A is entitled to take into its consiticra- 
tion the circumstances w hich existed in the 
past, those which exist at the time it is iu<lging 
the question and those w'hich arc lilcely to 
exist in the future. Hence it docs not act 
wrongly in taking into account the previous 
convictions of an applicant in judging the 
interest of the public. 1955 N U C (All) 3589 
IA1KV42]. 

16] The Regional Transport Authority can 
validly take into its consideration the decrease 


or the increase in the operational efficiency ol 
the sev'oral applicants in deciding upon thoit 
relative merits even though such a change has 
taken place only after the making of the ap- 
plications for the jXTinit. I960 Ker 83 (83) 
lAIB V 47 C 34]. 

[7] The lietter facilities pos.sc«sed by one of 
the several applicants for a permit for the 
opr*ratiou of a bus ja»rvice would be to the 
interest of the public g nmilly and an advan- 
tage to the public of the service to be provld- 
eil and therefoi'c would her ome an overriding 
factor in his favour when in the other thing! 
all the applicants are mu d. 1950 SC 463 (466) 
[(S) AIR V 43 C 80] : 1956 SCR 256. 

[8] The reason in awarding the permit in 
favour of one ojx.*rator. that he is a resident of 
a place which is on the route in question, 
while tiu* other o|X'rator is a resident of a 
place far away from the route in question, is 
neither an irrelevant nor .an improjxsr consi- 
deration. 1956 Andh 217 (221) [AIR V 43 
C 61] : IDR (1956) Andh 712 (DB). 

[9] The fact that one of the applicants has a 
monopoly on tlie route in the son.so that ho 
already holds all the p<*rmits on the route and 
tlicre is a likelihood of the jipplicarit aimsing 
tht^ nmnopoly is a valid consideration for 
granting the additional i>ermit to another per- 
son, Stich a fact is one w'liich alfcict! the 
interests of tlu? public. 1959 Mad 492 (490) 
[AIR V 46 C 156! : II.R (1959) Mad 641 (DB). 
k^lause (a) itself is wacle enotigh to cover unv 
ground not expressly inentioneu in suh-s, (1). 
It is not <lesiraf)le to restrict the discretion of 
the authority to grant or nduso a stag© 
carriage permit on considerations of public 
inten‘st.) 

[10] Congestion in the bus stand is a very 
important matter affecting the interest of tho 
travelling public as well as the other section of 
the public and hence it cannot he treated as a 
consideration extranc^ous to the “intert^ of 
the piihlit' generally” mentioned in Cl. (a) of 
siih-s. (1). 1959 Cal 447 (448) (AIR V 46 
C 122] (DR) + 1958 C il 652(653, 054) [AIR 
V45C161]. (The matter comes also within tho 
expression “the condition of the roads in- 
clude<l in the proposed route.”) 

tllj The Regional Transport Authority 
cannot be said to have taken irdo account a 
matter extraneous to S. 47 where in dfxriding 
that it is in the interest of the public to grant 
thejK^ruiit to a particular applicant it has con- 
sidered tlic fact that the applicant or hi! 
father was an old operator at one time, 1955 
Haf 19 (27) [AIR V 42 C H\ : ICR (1953) 3 Raj 
931 (DB) * 1950 Ajmer 41 (45) [AIR V 43 
C fill. 

[12] The fact that the applicant has been 
deliberately and liabitually committing de- 
fault in the payment of taxes in r<*s|x:ct of the 
vehicles is a circumstance which could ho 
taken into consideration in arriving at a doci- 
.sion as to whether the grant of permit* to • 
person in the position of the applicant i* in 
the interest of the general public. IW5 Mad 
205 (206) [(S) AIR V 42 C 51] (DB). 

[I3j Tire sector qualification a.s well a* the 
consideration that a bus owner should bo 
made a fleet ow aer arc considerations as to 
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Section 47 — Note 2 (contd,) 

tlwj interest of the poblic generally and would 

fall within the purview of S. 47. 1959 Mvs 72 

(74) (AIR V 46 C 28] ; ILR (1958) Mw 472 

CDB), 

[14] The encourageimmt by tlie traffic 
authorities^ oi ofw*rators already in the field 
with a view to (njahle tlieiii to own a number 
of stage-carriages is in the public inten^st, as 
auch operators would ensure contiuiiity and 
security of service lK»tter tlMii operators own- 
ing only one stage-carriage or two. (’58) 1958 
Andh LTim 1074(1077), 

[15] A person who can build up an e< ono- 
mic fleet will l>c in a position to remlcr lx*tter 
and satisfactory service to the public and 
therefore it may i)e in the piiblic interests to 
help him to build up an i*conomic fleet. 1956 
Andh 217 (221) [AIR V C 61 ^ : ILR (1956) 
Aiidh712(DH). 

[16] TIui question of nationalization of 
transport can tall under the head of general 
pul)lic interest mentioned in Cl. (a) of sub- 
s. (1) and can be lawfully taken into conside- 
ration by the H.l .A. under that head. 1959 Cal 
447 (449) [AIR V 46 C 122 i d5R) + 1958 Cal 
652 (652) [AIR V 45 C 161;. 

[17J Clause (a) is in the interest of the pub- 
lic and is tluTcfore saved l>y Cl. t6) of Art. 19 
of the Constitution from unconstitutionality. 
1953 Mad 279 (203) ( AIR V 40 C 102] : I L R 
(1953) Mad 304 (DB). 

3. Advantages to the public - - Clause 

I'lie Regioiial 'rransport Authority 
is entitltxl to ciujuire from the applicants what 
advantages they are oficriiig to the nublic in 
the shape of lower fares and consiuer those 
offers in tliat coimeetion. 1955 Sau 57 (59^ 
l(S) AIR V 42 C 22] (DB). (But it cannot re- 
cmin5 the applicants to accept a rate lower 
than the one prescnl>ed by the (iovcTinnent 
and grant a permit at sucii lower rate.) 

[2] Possession of better buses by one of 
the applieants is a fact which the Regional 
Transport Authority can take into its ( ousi- 
deration in selecting an applicant lor granting 
the permit. 1956 Ajmer 41 \4o) .AIR V4 > 
CSl). 

[3] That in its opinion the buses of the 
rival applicant viz,, llie State (iovennuent 
offered greater comfort and advantages to the 
public than the buses of (lie applicant for 
renewal of m^rmits is sufficient to justify the 
refusal of the autliority to allow the applica- 
tion for renewal. The facts that tlie l)nses 
of the latter also satisfy the rt'quiremeiits as 
to space etc., and that tlie apnlicant for 
renewal had Inien ojK-rating those ouses along 
with the State buses do not in anyway con- 
stitute a compelling reason for the renewal of 
the permits. 1959 All 197 (204) [AIR V" 46 
C48.} 

[4] Clause (b) is interest of the public and 
is therefore valid under Cl. (6) of Art. 19 of 
the Constitution. 1953 Mad 279 (293) [AIR 
V 40 C 102] f ILR (1953) Mad 304 (DB). 

4. Adequacy of existing transport ser- 
vice — Clause (c). — [1] A permit cannot l>e 
refused on the ground that there is no need 
for extension of service. 1956 Vindh Pra 25 


(26] [AIR V 43 C 13] ♦ 1953 Mad 279 (290, 
291) (AIR V 40 C 102] : ILK (1953) Mud 304 
(DB). 

[2] Clause (c) of sub-s. (I) in so far as it 
providt?s that the effect of the proposfxl service 
upon the existing service must l>e taken into 
account is not s.ived by Cl. (6) of Art. 19 of 
the Constittitioa from invalidity l>ecause it is 
in the interests of the existing operators and 
not the public. 1953 Mad 279 (293) [AIR V 40 
C 102] : ILR (1953) Mad ;304 (DB). 

[Vr aUr, 1957 Pat 340 (347) [(S) AIR V 44 
C107]{DB), {U is doubtful whether matters 
dirt'cted to be taken into consideration under 
CL (( ) are at all consistent with tlie restric- 
tions suggested in Art. 19 (6) of tlie Constitu- 
tion.)] 

[But see 1956 Raj 142 (144) (S) AIR V 43 
C 4 >; : ILU (1956) 6 Raj 751 (LB).] 

[3, The granting of additional permits on 
a route on which the existing stage carriages 
are not running daily but only by rotation 
cannot be saul to Ini as a matter of general 
proposition repugnant to tlie condition relating 
to the adixjuaey of existing transport seiviees 
lai<l down in clause (c) of sub-s. (1). 'Flu* 
question whether tl»e grant is repugnant must 
)k‘ decidt*d hroadlv on the merits of each ease. 
1956 Raj 1 12 (145) 1(S) AIR V 43 C 43) : ILK 
a936)6 Haj751 (LB). 

t4j Clause t,e) of S. 47 (1) comes into play 
when after limitation of the number ol 
vehicles on any public road certain permits 
are granted, and afterwards a fresh applicant 
comes on tlie scene for the purpose o{ apply- 
ing for a new' permit. 1957 Raj 237 (241) [AIR 

44 C 90: : ILR (1955) 5 Raj 545 (DB). 

5, Benefit to any locality--Clause (d). 

;lj 'I’he transport authority can take into 
account the nature of the locality in^iorv 
ilmg whether the use of transport \(‘hielr' 
could be permitted in that localitv. 1953 Mad 
279 (290) [AIR V 40 C 102] : ILU (1953) Mad 
304 (DB). ('Flius the narrowness of streets or 
the conjested nature of the locality is a valid 
reason for restricting the use of buses.) 

j2j ([)lausi* (d) is in tlie interest of the pubhr 
aiul IS therefore saved liy CL (6) of Art. 19 of 
the ("onsiitution fr(mi inv.diditv. 1953 Mad 
279 (293) ’AIR \' 40 f : 102] : llJl (1953) Mad 
304 (DB)*f 1951 All 257 ^271) [AIR V 38 
C 51 i : ILR (1951) 1 All 269 (LB). (Per Malik 
C. J ) 

6. Operation by applicant of other trans- 
port services - Clause (e). — [IJ The fact 
that llie operator is an e.visting operator in 
respect of a part of the route in question i> 
not an extraneous or irrelevant consideration. 
1956 Andh 217 (2^21) [AIR V 43 C 61 i : ILR 
(1956) Andh 712 (DB). 

[2] That the granting of a permit would be 
injurious to the interests of the existing opera- 
tors is not a valid consideration for refusing 
a permit. The Ixmefil to the general public 
alone should guide the Transport authority 
in deciding whether a permit snould be gran- 
ted or refused. 1956 V indh Pra 25 (26) [AIR- 
V 43 C 13] 1953 Mad 279 (293) [AIR V 4a 

C 102] : ILR (1953) Mad 304 (DB). 
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Sectian 47 — Note 6 ( canid j 

[3] The transjMirt authoritv cannot take 
into consideration the fact tliat the existing 
operators are running otlier services whicli 
are iinreinunciative and grant them i^Tinits 
with a view to corniH'nsate them for those 
nnreinunerative services. 1956 Vindh Pra 25 
(26) [AIK V 43 C IS; 4- 1953 Mad 279 ^291) 
[AIK V 40 C 102] : ILK 11953) Mad 304 {DIM 

[4] Clanse (e) which is in the interest of thf^ 
permit-holders and not tlic piildic is not saveil 
from invalidity by cl. (6^ of Art. 19 of the 
Constitution. 1953 N!ad 279 (293) AIK V 40 
C 102] : ILK (1953) Matl 304 {DiW 

aL-:/) 1957 Pat 340(347) ,{S) AIU 44 
C 107] (DK). (It is donbtlid w hether mattci> 
diretttM.! to be t.iken into considei Mtion tinder 
cl, te) are at all consistctU witli the restric- 
tions suggested in Art. 19 (0) of tiie (d)n.slitu. 
lion.)] 

[But see 1954 1'rav-Co 542 (543) 'AIU V 41 
C 184 ; : ILK (1954) Tr iv-Co 778 (Dli) + 1951 
All 257 (271) AIU V 38 C 51; : ILU (1951) 1 
All 269 (FU). (Per Malik C. J.)j 

7. Condition of roads • Clause (f). 

[I] Tlie Transport Authorities in deciding 
n^Kin granting or rel using the permit tor a 
stage carriage or limiting its iiumbiT on a 
particular route can take into its consid(*ra- 
tion the condition of the road and the(|uestion 
of tlie lUH't'ssity for its conservation in tlie 
general public interest. 195 > .Mad 279 (290) 
IaIK V 40 C 102; : ILU (1953) .Mad 304 (DIV). 

[2] The c ongestion in tlie hns st ind is a 
matter which is coN-enMl by tin* expression 
“the condition ot tiu* roads in(hid(‘(l in tli(‘ 
proposed route”. 1958 Cal 652 (653. 654) 
I AIU 45 C 161]. 

[3] Clause (f) in sub-s. (1) is in tin* inttu'CNl 
of the pulilii’ and is therefore saviel from nu- 
coiistitutionalit V bv e!, (6;> ot .^rt 19. 1953 
Mad 279 (293) [AIH V 40 C 1021 : Ildl (195 ^ 
Mad 304 (DU)+1951 All 257 (271) jAIU V :38 
C 51 ; : ILH (1951) 1 All 269 (FH). « Per MalU. 
C, ./.) 

H. Stale ameiulmcnts -Clause's (g) and 
(h) added by Orissa State. — d i 1 a use (g' 
w'liicli has bc^iM) introduced into sub-s. (1) by 
the Orissa Motor V'eliicles (.Amendment) Act. 
1 of 1948 can in* given effect to in disnosing of 
an application for a permit only wliere it is 
ui force at tlie reh*vant timt\ in tlic' region to 
which the i>ermit relates, liaving bt^en already 
applied to that region I^y a notification of the 
Government. Hence where tluae has been no 
such notification and the Ucgion.d Transport 
Authority acting on an c*rroiK*c>us imprc‘s«,ion 
lhat the danse applies rejc*c'ts an application 
for renew al of a permit and gives preference 
to the State Transport Authority its order must 
Iw .set a.side as unsustainable. 1957 Orissa 121 
(12,3) [A I K V 44 C 38] : ILK (1957) Cut 117 
iDB). 

[2) Clauses (g) and (h) adde<l to sub-s, (O 
by the Ori,ssa Motor Vehicles (Amendment) 
Act, 1 of 1948 would apply even to the ap- 
for permits pending on the tlatc on 
they have been brought into force in 
W particular region for which tlie permits 


had Insen applied for. 1957 Orissa 121 (124) 
:.AiK V 44 C 38 ; ; ILK (1957) Cut 117 (DK). 

9. Representations of persons interested 
in road transport. — ) 1 j The provi.sions of suli- 
s. (1) apply to an application foc the renewal 
of a iwmil. Hence iu deciding whether the 
application should !h‘ gr.uilcHl or refusinl the 
Kegiou.d rransport Authority can take into 
ac'c'ount (he repreNcntations made by any per- 
son, body or association iuteresUxi in mid 
lrans|>oit fatalities. 1956 M idh-K 175 (176) 

: AIK V 43 C 741 (nK)i-l955 Sau 57 (59) [ (S) 
AIK V 42 C 22 tbU). 

;2i An association ol ptasmis t^w ning ami 
plying omnil)Usc‘s is an assoc iation intereste'd 
u» the provision t>t road ti auspoi t lat lUties 
within tlu' meaning of S. 47 of the MtUor 
W'hic les Ac t. rhe* fac t that tlu* association is 
not registered and is, thc'refore not a h*gal en- 
tity, is not in itself *i bar to its prcltaring an 
objection to the grant of a permit and later an 
.ippivil. 1951 Cal 255 (257. 258) [A I K V 3H 
C 5 V; : 11. u (1951) 2 Cal 437 (SIP. 

3 This st'clion confers a statutory riglit of 
representation n[>on an assoc i ition interestiMl 
m the provision of road Iranspoil faciliiii's. 
licit light implies that the association is 
allected by tlu* grant of ixurnit and there- 
fore it has like any cghei member of the public’ 
a legal right to scs’ that the provisions of law 
relating to tlie grant ot a permit are observcnl. 
1957 Cal 444 (446) i(S) AIK V 44 C 121 j. 

■4’: 4'he Hegional 4 ransport Authority has 
to take* into consideration even tin* representa- 
tion of the holdc*r of a temporary permit at 
the time* of granting a pcainit, 1957 Punj 35 
I >7) 1 AIK V 44 C 13] : ILK (1957) Fnnj 315. 

15) Objec tions or representations by persons 
.drcMclv prcnoding transport facilities and by 
local and police* authorities need not ni'ces- 
‘'arily lx* in writing. Sub-s. (4) ot S, 57 does 
not apply to ibem. (’55) Hdl (1955) 'I’rav-Co 
52 (64 \ ' 

;6; rhe jirovi’^ious ol sub-s. (1) are manda- 
tory and not direefory. JlcMiee tlu* Hegional 
Transjxut Authority cannot grant permits 
w'llluuit gu'ing an opportunity to the persons 
who are uln acly conduc ting w^rvices along or 
near tire proposes! route* to make repreN(*nta- 
tious and of being lieard. 1953 'rr:iv-Co 74 
(75. 76> 1 AIU V 40 C 26 : I L U (1953) J rav- 
Co 234-l-(’aO) 1969-2 Andh W' U 447 (450) 
(DB). 

;7! 'Du* Transport Authority innst give* stilli 
cit’iit time fer m iking r(*prescnlations and also 
noliiy the tim'’, d.ite ancl place* of the meeting 
at which thc.sc) rtT^resen tat ions w'ouh) he heard 
and considered. 1900 Miinipur 36 (40) (A I R 
V47C101, 

[8] In tins case the Court without deciding 
the cpiestion exnrc*ssc»d its disinchn itioii to ac- 
cept the view* tfiat the statutory oldigalion to 
consider the reprt*si*ntatious m.ide carried wdtb 
it a further implied obligation to give notice 
to the bus opc-rators who as persons already 
providing road transport .services are caititleci 
to make representations, 1957 M ad 536 (540^ 
[ (S) ATE V 44 C 157] . ILU (1937) Mad 908, 

[9] B<srid<*s iIh: parties interested in the 
grant of stage carriage permits and those in- 
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'Section 47 — Note 9 (contd.) 
teitjjftcjd against it the police authority of the 
locality is also entitled to be heard under the 
section. A report put in before the Regional 
Transport Authority by the police authority 
is meant more for the use of the Regional 
Transport Authority in granting or refusing 
to grant a permit rather than tor the use ot 
the several parties concemeii. Where that re- 
jjort is read out before the parties and they 
neither object to its use nor ask for adjourn- 
ment on the ground of surprise or for ottering 
materials against the report the Regional 
Transport Authority is entitlwl to use that re- 
port straightway without anything further. 
In such circumstances it cannot be said that 
the Regional Transinirt Authority by not 
giving copies of the ret)ort to the parties and 
adjourning the case has denied them the op- 
portunity of making their representations and 
thereby has act(xl contrary to the principh^ 
of natural justice. 1957 S C 232 (2:16) [ (-S) 
AIR V 44 C 32J : 1957 SCR 98. 

[10] Tliere is nothing in S. 47 which re- 
quires the Rt^gional Transport authority to 
give u hearing to an applicant for permit. 1955 
N U C (All) 3589 [AIK V 42j. 

[11] Where tliere are no representations 
from the persons who have hmi given a right 
under this section and the Regional Transport 
Authority lias to decide the cpiestion of grant- 
ing u permit only with reference to the matters 
mentioned in t Is. (a) to (f^ there is no neces- 
sity either to hear the petitioner after giving 
liim notice or to funiish nim with the material 
on which the authority proposes to act. 1959 
All 197 (202, 203) [AIR V 46 C 48]. 

[12] Representations of a new applicant 
even though that applicant is the State 
Covernment cannot taken into considera- 
tion by the transport authority to rebise the 
renewal of a permit. 1951 Him Pra 36 (47) 
[AIR V 38C 11]. 

[13] 13ie dcH'ision to open a new route or 
to vary an existing route is not an order under 
S. 47. It is purely an administrative measure 
involving matters of general interest or policy. 
At the stage, when the transport authorities 
take the uei'ision, the existing operators do 
not come into the picture at all except as 
nther membi'rs of the public and as such the 
authorities are not bound to hear them or 
furnish tl cm with copies of the reports of 
their oificers. (’00) 1960-2 Andh W R 447 
(451, 452) (DB). 

tI4j An order rejiTting the petition of 
old^ction under S, 47 is irregular, where the 
District Magistrate who is also the chairman 
of the Regional Transport Authority purports 
to dispose of such objection in his capacity of 
Distritt Magistrate and not as Chairman of 
the Regtonar Transport Authorities. (’57)61 
Cal W N 779(785). 

10. Preference to Cooperative Societies 
— Sub^s* (1), Proviso. — ^[1] Under the proviso 
to sub-s. (1) a Co-operative society is entitled 
to preference not only over individuals but 
nlso over companies and partnership firms. 
1959 Punj 473 (474) fAia V 46 C 143] : I L R 
<1959) PunJ 1644. (T^ word “inividual** is 


used in the proviso in the sense of “person** 
and embraces artificial or corporate persons 
as well as natural persons.) 

e l The sole purpose of the proviso to 
s. (1) i.s to give a preference to co-operative 
societies. It is not concerned with .stating who 
can apply for permits. Therefore the fact that 
it uses tne word individual cannot warrant 
the coDclu.sion that the Government, even on 
the a$.sumption that it is not an individual 
owner, cannot be an applicant for permit. 
1960 S C 801 (806) [AIR V 47 C 134]. 

[3] The proviso which deals with the grant 
of pi*rmits to certain parties applies to clauses 
(a) to (f) of sub-section (1) and not to the rest 
of the suh-.scKTtion which merely lays down 
that the authorities under the Act .shall take 
into consideration the representation made by 
certain persons and as such has nothing to do 
with the subject dealt with hv the proviso 
1959 Punj 473 (474) [AIR V 46 C 143] : 1 L R 
(1959) Punj 1644. 

11. Power to refuse permit under sub- 

s. (2). — [1] The judicial enquiry providetl 
under this section is necessary iKmm? any 
oriler is passed under S. 48. Hence the 
Regional 'I’ransport Authority can vary the 
timings of a bus only after nearing the re- 
presentations of the owner and considering 
tile matters mcntioiuxi in this section. 1952 
Mad 276 (279) [AIR V 39] : 1952 Cri L 
Jour 616. 

12. Power to limit the number of stage 
carriages on a route — Sub-s. (3). — [Ij The 
object in giving power to the Regional Tran.s- 
port Authority under suh-s. (3) to limit the 
number of l arriages on a route is to avoid 
congestion. 1958 Cal 652 (654) [AIR V 45 
C 161]. 

[2] The Regional Transport Authority can 
validly fix a time table allowing the buses to 
run only by rotation on any route. 1956 Raj 
142 (144) [(S) AIR V 43 C 43] : I L R (1956) 6 
Raj 751 (Fid. (Rule 90 of Raja.sthan Motor 
Vehicles Act casts no obligation on the U. T. 
A. to fix a time table allowing a bus to run 
daily.) 

[3] The decision taken by a Regional Trans- 
port Authority under suh-s. (3) (clause (a) of 
S. 48 before the amendment of the Act in 
1956) is not invalid on the ground of the 
failure of the .Authority to call tor representa- 
tions from the bus owners operating on or 
near that route and consider them Indore 
taking the decision. The bus operators whose 
intere.sts will in no way be affeettni by the 
mere decision have no right to he iieard at 
that stage. It is only when steps a^e taken to 
implement that di'cision and the Authority is 
considering the grant a particular pennit 
that they get a right to make representations 
as pt^rsons whose intere.sts are a llectetl. 1959 
All 782 (7a3) [AIR V 46 C 234] (DB) 4- ('601 
1960-2 Andh VV R 447 (433, 454) (DB) i* 1958 
All 390 (392) [AIR V 45 C 92]. 

[4] The Appellate authority can increase 
the number or permits l>eyond the limit fixed 
by the R. T. A. for a route under cl. (a) of the 
unamended S. 48 (which has now V>ecoine sub- 
s. (3) of this section after the amendment) 
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* 148 . Grant of stage carriage permits. 

{1} Subject to the provisions of section 47. a Regional Transport Authority 
may. on an application n^ade to it under* section 46. grant a stage carriage [per- 
mit in accordance with the application or with such modifications as it deems 
fit or refuse to grant such a permit : 

Provided that no such permit shall l)e granted in respect of any route or area 
not specified in the application. 

{2) Every stage carriage permit shall l)e expressed to l)e valid only for a 
specified route or routes or for a specified area. 

{3) The Regional Traiis|X)rt Authority, if it decides to grant a stage carriage 
permit, may grant the permit for a service of stage carriages of a sjKKufied 
description or for one or more particular stage carriages, and may. subject 
to any rules that may l)e made under this Act, attach to the permit any one or 
more of the following conditions, namely : — 


{%) that the service or any specified 
effect from a specified date ; 

Section 47 — Note 12 

u'ithout giving notice of its intention to do 
so to the existing operators. 1959 Haj 121 
(123) fAlK V 46 C 46j : 1 L R (1959) 9 Raj 
120 (DB). 

[5] The provision laid down in snh-s. (1) 
for the consideration oi representations made 
by persons already providing road transport 
services is at Ix^st onlv a rnle of administrative 
prudence to be followixl by the transport 
authorities in the exercise of the povvcTs given 
to them under S. 4H an<l the (jnestion of con- 
sidrratinn of repn^sent ition arises only if any 
such represfuitation is in fact made by the 
persons already providing road transport 
facilities. That, in any case, by itself does not 
give anv legal riglit to Such persons to be 
provideil with a notice and hearing before a 
decision is taken by the transport authorities 
on the point as to how many stage ( arnage.s 
are to ply (7n any particular route. 1957 Rat 
340 (347) [(S) AIR V 44 C 107j (DB). 

[0j The power confernnl by suh-s. (3) 
(clause (a) of S. 48 before the Act was 
amended in 19.56) does not disapfH‘ar with its 
first exercise. It survivals and is available for 
being exerciseil ‘from time to time as occasion 
required*. (’58) 1958 Ker L Tim 666 (668). 

[7] The power given to the R. 3’. A. under 
cl. (a) of S. 48 (now' sul)-s. (3' of S. 47 after 
the amendment of 1956) is saved by cl. (6) of 
Art, 19 of tlie Constitution evem though by 
the exercise of tliat power ont* of the nnula- 
meiital rights guar.nitec<l hy sub-art. (1) (g) of 
that Article would f>e interfered w itli. The 
power falls within tlie saving provisions of 
cl. (6) because it has to be exercised ordy 
subject to the c onsideration set forth m sub- 
s. (1) of this section which arc both reasonable 
and in the interests of tlie general public. 
1957 Raj 237 (240) [AIR V 44 C 901 ; I L R 
(1955) 5 Raj 545 (DB). 

[8] Sub-section (3) is inapplicable to the 
question of increasing the numixu of buses on 
a route. It is a provision which rclat(?s to the 
limiting of tlie numlxer which is incapable c^f 
being equated with the idea of increasing the 
number. (*60) 1960-2 Andh W R 447 (453) 
<DB). 


part thereof shall be commenced with 


13. “Routed* meaning of. il] The 
e^sence of a route for which a licence for 
running an omniljus servirv is gninteil is that 
it should run from one terminus to another. 
In working out a route it is of course neces- 
sary to sjKMdfy the highway to Ih? follow'eil by 
that route but that would not make the route 
and the higlnvav the same. A highway is tho 
physical track along which an omnihu.s runs 
and the route is an abstract conception of a 
line of (ravel betvvrsui one tenniims and 
another. 1946 V C 137 (140) [AIK V 33 C 43]. 
(Case de( idl'd undiT S. 54, Ocvlon Motor Car 
(Irdinancc 45 of 1938 and S 7 of the Ceylon 
Omnibus Service Licensing Ordinance 47 of 
1942.) 

SECTION 48 SYNOPSIS 

1. Scope. 

2. “Subject to the provision!* of S. 47.'* 

3. Grant of permit is in the discretion of 

R.T. A. 

4. Order of R. T. A. must state reasons. 

5. Permit cannot be granted for route or 

area not specified in application — Sub* 

s. (1), Proviso. 

6. Use of vehicle for specified route or area 

—Suh-s. (2). 

7 Sub-s. (3)~ General. 

8. Conditions of permit. 

9. Power of review. 

1. Scope — [Ij As the Motor VVhii lcs Act 
itself is valid the? validity of individual f>rder.¥ 
passed under the Act Ijy a Transport Autho- 
rity cannot be questioned on the ground of 
arbitrariness or unr(Msonaf>Ieness by the use 
of Art. 19 (6) or Art, 14. 1955 Raj 19 (28, 29) 
LAIR V 42 C 8, : ILR (1953) 5 Raj 931 (DB). 

[2] Right to olitain permit to ply bus de- 
pends «>n pos.scssion of bus and not its owner- 
ship. 1953 All 641 (642, 647) lAIK V 40 C 
319] : ILR (1954) 2 All 402 (DB). 

13] Neither the Act nor the rules require 
that in order to be cdjgible to apply for a per- 
mit the applicant should possess a vehicle on 
the date ot his permit. 1969 

Myj 33 (34. 35) I AIR V 47 C 7] (DB). 
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(it) the minimum and maximum number of daily services to be maintained 
in relation to any route or area generally or on specified days and 
occasions ; 

(Hi) that copies of the time-table of the service or of particular stage 
carriages approved by the Regional Trans[>ort Authority shall be 
exhibited on the vehicles and at specified stands and halts on the route 
or within the area ; 

(tv) that the service shall be ojxjrated within such margins of deviation 
from the approved time-table as the Regional Transport Authority 
may from time to time specify ; 

(v) that within municipal limits and such otlier areas and places as may \x- 

prescribed, passengers or goods shall not be taken up or set down 
except at s[>ecifie(l points ; 

(vi) the maximum number of passengers and tlie maximum weiglit of 
luggage that may l)C carried on any specified vehicle or on ain' 
vehicle of a specified type, cither generally or on sj^ccified occasions or 
at specified times and seasons ; 


Section 48 {cnntdj 

2. “Subfect to the provisions of S. 47.” — 

[1] Where the 'rr;insport Aiitliority refuses to 
Krant a permit for ruriiiirii4 hus service on 
tfroimds other tlian those mentioncHl in S. 47, 
the order is not valid. 195H N'indli Pr « 25 (26) 
[AIR V 43 C 13] 4* 1951 Him Pru 36 (47) [AIR 

V 38 C 11]. (Considerations as to the permits 
granted to the petitioners being really the 
quota of the Himachal Pradesh (Joverninent 
under some inter-Stafi* arrangements or as to 
refusal being in the larger interests of the State 
or of the public at large, arc considerations of 
extraneous matters outside the scope of the 
Act.) 

[See aUo 1955 N U C (I'rav-Co) 3475 [AIR 

V 42]. (An order under the section whicli 
tlocs not .show that the R. T. A. h.ul taken 
into its consideration tlie matters mentioncil 
under S. 47 and merely states that it was only 
lair to grant a permit is not in ae( ordanee 
with law.)] 

[2] Tlie resolution of the Regional I'raiis- 
port Authorities passed without considering 
the rcprtvscntatioii uiuler S. 47 of the Act is 
ilh^al and contrav'cnes the provisions of S. 47. 
(‘57) 61 Cal VV N 779 (780). 

[3] Under S. 48, as it stood before the 
amendment of tlie Act in 1956, it was liehl 
that in dealing with applications for p(Tinits 
the Regional rransport Authority was hound 
to take into its considerarion only the matters 
emimerateil under clauses (a) to (f) of suh- 
s. (1) of S. 47 and not also the representations 
mentionetl in the latter part of tliat sub-sec- 
tion as that part was only a directory provi- 
sion. This decision can no longer be con- 
sidered to be ^od law after the amendment 
of the aection which lays down that the per- 
mit shouki be granteii “subject to the pro- 
visions of sub-s. (1)” and not merely “after a 
consideration of the mutters” set forth in tluit 
.sul>.section. 1959 All 782 (783) [AIR V 46 
C 2341 (DB) ♦ 1955 N U C (Trav-Co) 2566 
[AIR V 42]. 

3. Grant of permit is in the discretion of 
R. T. A.-~mNo one, even if he satisfies all 
the prescribed conditions, is entitled to the 
grant of a permit as of right. (*53) ILR (1955) 


Madh H 211 (217) (0!V!+ 1955 Sin 57 ( 60} 
'(S) AIR V 42 C 22; (HR). (Wlicre the peb- 
tioner had Ix^en granted (lie renewal of his 
permit at a r.ite below' the prescribed mini- 
mum, i( is n()t open to him to ac cept tfu* 
renewal of the permit and repudiate Uie 
rate.) 

■2| The grant of a ivniiit is entirely w ithin 
the discretion of the transport authorities and 
depends on seveTid cireumst.inees whicli have 
to be taken into aecount. 1952 S C 192 (196) 
;AIH V .39; : 1952 S C R 583 4 (’56) I L R 
(1956) 8 Assam 507 (509) 4* 1955 San 57 (60) 
US) AIR V 42 C 22] (DU) 4- (’55) I L R (1955‘ 
Madh B 211 (217) (DR) 4* 1953 Trav-Co 102 
(103) [AIK V 40 C 34^ : 1 L R (1952) Trav-Co 
923 (DR). 

i3| Wiiatiwer principles an' ;\dopt(‘<l as tlie 
criterion for making the selection among the 
applicants, it is necessary that they should 
apply uniformly and without difierentiation. 
VViiat IS necessary is that at any given time 
there should he one set of rules and regula- 
tions governing the di.spo>al of all applica- 
tions. There should not be two dilferent and 
opposing principles both in npmation at the 
same time, one i)eing applied to one applicant 
anti tlie otlier to tlie other. In other words, 
the criteria that are applied mnst not be with 
reference to particular applicants but general- 
Iv with referrnee to all applicants. 1956 Andh 
217 (222) [AIR V 43 C 61] : ILU (1956) Andh 
712 (DR) 4- 1953 Vindh Rra 49 (51) [AIR V 40 
C 24]. (Test of motlel of the bus based on its 
year of manufacture when applied only to 
one of the several applicants for t>t*rnnts 
offends Art. 14 of the Constitution which lays 
down the principle of equality before law.) 

[4] There is nothing in tiie Act which prev 
cl tides the Transport Authorities from grant- 
ing a permit to a reserve bus or a raserve bus 
going into operation on the route sanctioned 
bv that permit. 1955 NUC (Trav-Co) 137 
[AIR V 42]. {Held the T, C. Motor Vehicles 
Rules of 1^2 did not also prohibit the same.) 

f5] There Ls no provision of the Motor 
VeJiicles Act, 1939, or of the Travancore- 
Cocliin Motor Vehicles Rules, 1952, which in 
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(viO the weicht and nature of passeut^ers’ lu^ga^e that shall Ix' oarritxl 
free of charge, the total weight of Inggagt' that may l>e carried in 
relation to each passenger, and the arrangements that shall he made 
for the carriage of luggage without causing inconvenience to 
l^assengers ; 

H'/o) the rate of charge that may he levied for passengers' luggage in 
excess of the free allowance ; 

(i.r) that veliiclt^s of specified types fittetl with bodies conforming to 
approved S|XX'ifications shall l>e used : 

Provid(‘d tivii the attachment of this condition to a jxn mit shall not 
pr('vcnt tiu' continued use, for a jx'riod of two years from the date of 
puhlicatinn of the approved sjx^cifications, of any vehicle operating 
on that (late ; 

(x) that s])eei(i(Hl standards of comfort and cleanliness shall l>e maintained 

in the vehicles ; 

(xi) the conditions subject to which goods may he carried in any stage 
carriage in addition to or to the exclusion of passengers ; 

(xii) tliat fares sluill he charged in accordance with the approved fart! 
table ; 

(riii) that a copy of, or extract from, the fart' table apprONtxl by the 
Regional Transport Authority and particulars of any special fart^s or 
rates of fares so approved for particular occasions shall he exhibited 
on every stage carriage and at specified stands and halts ; 

fxir) that tiekc'ts hearing specified particulars shall !)e issiuHl to passengers 
and shall show the fares ac*tually eharg(^d and that rc'cords of tickets 
issued shall ht* kept in a spt'cified maimer : 


Section 4S — Note 3 icontd.} 

Auy way iiulic atcs tliat tin' Uo ad '['iMlfic Board 
IS conlincii to the iiuinhci of perjints indi('at<‘d 
ill the notiiieation inviting ipiilic-atioiis for 
v^rant of jhTinits ami the ^raot of permits 
heyond that immher will l>(‘ without jnrisdie- 
tion. 1957 I rav-Co 254 (255) A I It \' 44 
C95]{OB). 

16] The directions and instructions wliicdi 
the State c an y:ive under S. 43A added to this 
Act by tlie Motor V’ehich*s (Madras Arru'nd- 
inent) Act, 20 of 1948 are only administrative 
or executive directions and instructions. As 
''Och they do not amount to a law reijulatinK 
the rij^hts- of the partit‘s and tlieir non-obser- 
vance cannot auect the validity of a permit 
Urantcnl by a transport autliority luiving 
regard to the considerations laid down bv this 
sectmn. 1959 S C 694 (701, 702) LAIU V 46 
C 91], (Permit gnintcM to a person wlio under 
such executive order is not entitled to gcX it.) 

17] Neither the fact that the Transport 
Commissioner is at the head of the State 
Transport undertaking nor the fact of sub- 
ordination of any membe^r thereof under the 
I ransport Commissioner can be a valid 
gronnd for holding that the Regional Tran.s- 
|K>rt Authority actc^ mala fide and not inde- 
pendmliy in rejecting an application under 
S. 47. 1959 All 197 (204) lAIR V 40 C 48]. 

18] The transport authorities may be des- 
crib^ as administrative bodies exercising 
^^«*fudicial functions in the matter of grant 

permits. The bodies or authorities are con- 
stituted by the Provincial Government There 

a regular hierarchy of administrative bodies 


('st ililishcd to dual will) (In* n*guliUion of 
transport by means of Motor Vcliiclcs. I'hc 
rrinodits for the redress of grievance's or tlie 
('orrct'tiou of errors are toimd iu the statute 
itself .iml it is to these rt‘m<‘dies that resort 
must generally lie liad and rtrsorl cannot Ix' 
liad to a writ of (crtiorari to qitish stich 
ordeis. 1952 S C 192 (196) i AIR V ;>91 : 1952 
SCB 585. (Uoxscvci wide the jurisdiction 
uixicr Art. 226 may he it c annot l»e used hy 
th(' Court to convert itself into ii Court of 
appeal and examine* for itself the correctness 
of the decision impugned and dec i do what Is 
the proper view to he tak<*n or order to lx* 
rnadcOHh 1959 Ihinj 475 (470) |A1R V 46 
C 145;. (Cfioict* of one co-operativ(* .vocietty 
equally qualified though not supported hy 
cogent reasons cannot be interhrreu with f>y 
certiorari because it cannot b<! said there is 
anv error apparent on the facc^if the recordd*!' 
(\5'6) ILH (1956) 8 Assam 507 (509). (High 
Court cannot interfere with grant of permit 
unless there is some patent illegality in tne use 
of discretion. )+ 1954 Assam 219 (22i)[AIR 
V 41 C 02] : ILR (1955) 7 Assam 25 (DH). (It 
is opcm to the High Court to interfere when it 
is umnd that the orders of tlx* autiv ‘Htie^ are 
based on illegal factors and considerations not 
warrantesi by the law'.)4* 1955 1 rav-Go 102 
(105, 104) [ AIR V 40 C 54j : ILR (1952) Trav- 
Co 923 (DB). (Croun<l tor the order not ex- 
traneous to the Act "-Irregularity in procedure 
alleged found to have Ixjen waived by the 
parties — Order cannot be interfered with 
under Art. 226.) 

[9] Order granting permits — Permits issued 
Appdlflte Court cannot suspend operation 
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(xv) that mails shall be carried on any of the vehicles authorised by the 
permit subject to such conditions (including conditions as to the time 
in which mails are to be carried and the charges which may be levied) 
as may be specified ; 

(xvi) the reserve of vehicles to be kept by the holder of the permit to 
maintain the service and to provide for special occasions ; 

(xvit) the conditions subject to which any vehicle covered by the permit 
may be used as a contract carriage; 

(xviii) that specified arrangements shall be made for the housing, 
maintenance and repair of vehicles ; 

(xiz) that any specified bus station or shelter maintained by Government 
or a local authority shall be used and that any specified rent or fee 
shall be paid for sucn use ; 

(xz) that the conditions of the j^ermit shall not l)e departed from, save 
with the approval of the Regional Transport Authority ; 

{zxi) the Regional Transport Authority may, after giving notice of 
not less than one month, — 

(a) vary the conditions of the permit ; 

(b) attach to the permit further conditions ; 

(xxii) that the holder of a permit shall furnish to the Regional Transport 
Authority such periodical returns, statistics and other information as 
the State Government may from time to time prescribe ; 

(xxiii) any other conditions which may be prescribed.] 

[a] Subittitutfd for the original section, by the Motor Vehiclt^s (Amendment) Act, 1956 
(C of 1956), S. 42. [w. e. f. 16.24957]. 


Section 48 — Note 3 (coutd.) 

of permit. 1960 Ker 245 (247) [AIR V 47 

C 119]. 

4. Order of R. T. A. must state reasons.— 

[1] The Regional Transport Authority acts 
quasi-judicially in deciding the applications 
before it for grant or renewal of stage carriage 
permits. 19v59 All 197 (202) (AIR V 46 C 48)+ 
1960 Ker 245 (246, 247) (AiU V 47 C 119J+ 
1957 Andh Pra 301 (v303) [AIR V 44 C lOO]* 
1957 Raj 237 (239) [AIK V 44 C 90] : ILR 
(1955) 5 Raj 545 (DB). 

[2] Thoug^h it is possible to speak of the 
functions ot a R. T. A. under S. 47 as execu- 
tive or administrative because rights of indi- 
viduals are not determined in the proceeslings 
thereunder it is also equally possible to regard 
them as quasi-i^udicial in view of the fact that 
any individual who seeks to carry on the 
business of plying buses in the exercise of his 
fundamental right is entitled to expect that 
authoHty to exercise its statutory functions 
oropcrly and within the limits imposed by the 
tawr 1950 S C 463 (467) [(S) AIR V 43 C 80] : 
1950 SCR 256+ 195/ Andh Pra 301 (302, 
303) [Am V 44 C 100] + 1957 Raj 237 (239) 
[AIR V 44 C 90] : ILR (1955) 5 Raj 545 (DE). 

[3] The order of a Tribunal like the Re- 
gional Transport Authority, which exercises 
J^icial fimction under the Motor Vehicles 
Act, should aJB ftici* show reasons in a succinct 
form for making that order. The reasons which 
have induced a Judicial or quasi-judicial 
authority to pass a particular order, if record- 
ed, provide a safeguard against the e^rcise of 
the powers in an arbitrary or partial manner 
but if such tribunals could pass or set aside 
orders wi^out showing any reasons therefor. 


the way would f>e open for corruption, mani- 
pulation and jobbery in the hands of unscru- 
pulous persons. 1957 Raj 237 <239) [AIK V 44 
C 90] ; ILK (1955) 5 Raj 545 (DB). 

[4] In the procee<lings for issue of permits 
the R. T. A. should pass speaking orilers. I960 
Ker 245 (247) [AIR V 47 C 119j. 

[5] Even if one of the reasons in granting a 
permit is bad, it does not necessarily follow in 
all cases that the order is vitiated. If several 
reasons are given in supp>ort of an order, some 
of which are bad and some of which are good, 
it depends upon the facts of each ca.se whether 
the order can be sustained on the reasons 
which are good. It does not necessarily follow 
that because the order contains some bad 
reasons, the entire order must be svt aside. 

1956 Andh 217 (222) [AIR V 43 C 61] : ILH 
(1956) Andh 712 (DB). 

[6] Even if one of the reasons given by the 
R. T, A. for granting a permit to a person is 
extraneous or irrelevant and there is nothing 
to show how far or to what extent that ex- 
traneous consideration had actually influencwl 
the decision of the R. T. A. it must be held 
that the order granting the permit is invalid 

1957 Cal 638 (642) [(S) AIR V 44 C 165] : ILR 
(1958) 1 Cal 48a 

5. Permit cannot be granted for route 
or area not specified in application -- Sub- 
section (i). Proviso. — (Ij No stage carriage 
permit can under the law be granted in respect 
of any route or area not specified in the apph- 
cation and every such permit has to be expres- 
sed to be valid only tor a specified router 
routes CH* f or a specified area. 1959 Punj^63b 
(e41)[AIRV4eC20S3: ILR (19591 Pool 
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See under section 46* 

(aj, cl. ‘The Committee 

consider that when the Regional Transport 
Authority wants to vary the conditions of a 
permit or attach further conditions to a per- 


OBJECTS AND REASONS 

mit, it should give notice of not less than one 
month to the permit holder. Tlie change has 
accordingly l>een made in tlw propostni st?c- 
tion 48 (;>) (xxi). Simihir changCsS have Invn 
made in sections 51 and 56.** — J. C R. 


STATE AMENDMENTS 

MADHTA PRADESH 

Mahakoshal,— In its application to the Mahakoshal region of the State of Madha Pradesh, 
in section 48 after the words “Regional Transport Authority** whertwer they occur insert the 
words “or the State Transport Authoritv on the issue ot direction under the Proviso to 
section 45.’* -~C. P. & ikrai Act III of 1948, S. 7. 116-1-1948]. 

MAHARASHTRA 

In its application to Bombay area of the State of Maharashtra, in section 48. after the words 
“Regional Transport Authority” the words “or the State Transport Authority*' shall ho 
ins 0 rt^i. —Bom Act VII of 1947, S. 8. [2*1-3-19471. 

WEST BENGAL 

In its application to the State of West Bengal, in .section 48, after the words “regional 
Transport Authority” wherev^er they occur tw.-ert the words “or the State Transport Authority,” 

— W. K Act XIX of 1951, S. 9. 113.7.1951). 


Section 48 — Note 5 (conidJ 

2121+1953 Trav-Co 74 (76) [AIR V 40 C 26] : 

ILR (1953) Trav-Co 234. 

[2] The prohibition in proviso to S. 48 to 
issue permit for a route not spt*cifie<l in appli- 
cation is intended not for a ptirt of the route 
applied for but for a totally different route, 
bwavise in the former case all interestt*il per- 
sons g(?t an opportunity to object. Siib-s(x> 
tion 48 td) also allows the grant of a permit in 
modification of the application. 1959 Tripura 
35 (37. 38) [AIR V 46 C 14]. 

[3] Rule bCi framed under the Rajasthan 
Motor Vehicles Act permits the Regional 
Transport Autliority to modify the terms of 
the application for permit.s to ply transport 
buses in a reasonable degrtH.* and in such a 
case the application is to be cU^emc^d to Ik* an 
application for the pc*rmit in the form granted. 
TfM*re is thus ample power in the Regional 
Transport Authority to" consolidate the two 
routes for which applications were made and 
which were overlapping up to a certain point 
and to con.sider the application tor the two 
routes as for one and the same route and to 
granl permit accordingly. 1955 Raj 14 (16) 
LAIR V 42 C e] : 1 L R ^1955) 5 Raj 127 (DB). 
(Case decided oefore the amendment of S. 48 
in 1956.) 

6. Use of vehicle for specified route or 
•rea — Sub-section (2). — [1] In a ca.se decided 
before the amendment of the Act in 1950 it 
was held that cl. (d) (11) (a) of the section as 
it stood then wa.s held to impose only a rea- 
smxable restriction, which was in the interests 
of the public, on the right of a person to 
carry on the business of running bu.s trans- 
port and therefore by virtue of Art. 19 (6) of 
the Constitution did not become invalid as 
offending the provisions of cl. (1) (g) of that 
^icle. Clause (d) (11) (a) of the old section 
is substantially sub-section (2) in the prcfsent 
•cction and hence the constitutionality of sub- 
•ection (2) also is immune from a sixtiilar 
^llenge. 1951 All 257 (271) [AIR V 38 C 
51] : ILH (1951) 1 All 269 (DB). 

7. SuWsection (3) — General. — U] The 
•ection which confers power on the R, T. A. 
to issue a permit in respect of a particular 


stage carriage or a particular service of stage 
carriage.s does not offend Art. 19 of the Con- 
stitution. 1951 All 257 (271) [AIR V 38 C 511: 
ILR (1951) 1 All 269 (DR). {NnU — Although 
this case was decide<l lK*fore the amendment 
of the Act in 1956 it appeur.s to he still good 
law Ikhmuso cl. (h) of the section as it .stoocl 
then has now fK*come siib-.stK'tion (3) in the 
substituted S. 48.) + 1953 Mad 279 (293) 
[AIR V 40 C 1021 r ILR (1953) Mad 304 (DH). 
(In this ca-se which was decided f>cfore the 
amendment of the Act it was held that thf* 
provisions of cl. (h) were in the intfm*.st.s of 
the public and therefore valid under Art. 19 
of the Constitution.) 

(21 Classittcation of stage carriages as tourist 
buses and as stage carriages on the basis of the 
year of manufacture with a view to ensun* 
their reliability and elhciency is reasonable 
and permissible uiuler Art. l4. 1959 J N K 
141 (144) (AIR V 46 C: 59]. 

8. Conditions of permit.— [1] Sections 47 
and 48 of the Act clearly indicate that the 
.statutory powers to issue permits with certain 
conditions for stage carriage.s are not meant for 
the l>eneiit and protection of the permit 
holders, but they are m(‘ant for the benefit of 
the general public. The dominant purpose of 
the Act in enacting these provisions if the 
lienefit of the public and not of the permit 
holders. If in actually granting p(?rmitf tne Re- 
gional Transport Authority has.taken into con- 
sideration such matters as the Ixtnefit to per- 
mit-holders and adjusts the grantoftheper- 
mits to different claimants on different routes, 
then any such I>ene6t arising out of such 
adjustment is not a iKmefit accTuirig in conse- 
quence of .statutory provisions upon which a 
right of action can be founded but it is, if at 
all it can \ye describetl as a f>enefit, a bimefit 
allowed as a measure of expediency or conveni- 
ence by the authority concerned. 1958 Pun! 
318 (322) [AIK V 45 C 88] : ILR (1958) Paul 
141 (DB). 

L2j The delegation by the R. T. B. of its 
power under tne section in regard to the 
attachment of conditions must be d&moA to 
amount to a delegation aUo of the powers 
under any rule framed under the Act and 
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Sect ton 4S — Note 8 (contd.) 

ilealing with the ftame matter. 1055 SVC 

{Trav.Co).50B0fAlB V42i. 

[3j The condition relating to tlie use of a 
f(tage carriage only on a !spcH.afie<l route, which 
the IT I . A. is obliged under sub-section (2) 
to attach to every stage carriage permit, is as 
much a cfniditiou of the perniit as any which 
it has discretion to attac!) to the p^*rmit under 
stih-section ( 3). The fvict that it is not in- 
r ludtHl in the conditions of tlie permit to he 
attache<l under sulusection (5) drK»s not make 
any material di(lereric(‘. (’60) 19fi0-2 Andh 
W H 91 (9,3) (DB) 1957 Baj 312 (317) [(S) 
AIB V 44 C 1161 : ILB (1957) 7 Baj 806 (FB). 
(Case decided under S. 4H lx*fore its ameiid- 
inerit. Tht? principle decided hy it is still 
gtXKl law even alter the amendment -See AIB 
1959 Tunj 41.) + 1959 Andh ?ra 476(477) 

I AIB V 46 C 136 ’. (CTisc {leci<led iiruler tiu* 
stx‘tiori l>efore its amendment.) + 1959 Baj 41 
(43) lAIB V 46 C 12] : ILB (1958) 8 Baj 1112 
(DB). (Amendment of the .s(x:ti<)n lias not in 
any way altered the position.) 

[See however 1957 C d 444 (445) [(S) A 1 B 
V '44 C 121]. iCase decideii heiore amendment 
of section — 'Die route is not a condition of 
the permit. The condition is that tlu* hohha 
of the permit will operate on a particular 
route or routes and on no other.)] 

[4] Under S. 48 as it .stood betore the am- 
eiulment ami as it stands after the amendment 
the approved time-table itself is not a coiuli- 
tion. Under the present snh-section (3) it is 
tlie adherence to the tiTne-tai>le which is tlie 
condition. Clause (iii) of tlu* sub-section no 
tloubt implies tliat time-tables are to be ap- 
j)rov(Hl but it d(H^s not enjoin the time-table 
itself us a condition of the permit. 1960 Ker 
359 (360) I AIK V 47 C 1681 : I L B (196(0 Ker 
1239 + 19ti9 Pat 580 (581) [A 1 B V 46 C 164! 
(DB) + 1958 Ker 341 (343, :344) fA 1 B V 45 
O 122] + 1958 Ker 339 (341) [A I B V 45 
G 121] + 1952 Mad 545 (548) 'A I B V .391 : 
ILB (1952) Mad 595 (DB). (Case deluded 
under S. 48 before its amendment.) 

[But see 19a) Ker 111 (113) [A I R V 47 
C 52] : 1 L B (19a)) Kit 172. (After the 
ainonument of the Act in 19.56 fixation of 


timings is a condition of the permit.) + 1959 
Andh Pra 429 (431) [A 1 B V 46 C 122] (DB)]. 

[5] A tiine-talde and a strict adherence to 
it are necessary in the interest of the travelling 
public for wliose benefit stage carriages are 
allowed to ply. 1958 All 575 (577) [Alii V 45 
C 144] : 1958 Cri L Jour 984 (DB). 

[6] It is oi>eii for the Begional Transport 
Authority to incorporate a condition that 
there should he no overloading. But the mere 
mention of the numlxjr of passengers’ seats in 
the perinit of a veliicle does not amount to a 
condition of the permit, breach of which 
would entail suspension of the permit. (’59) 
I L R (1959) Ker 295 (301) (DBX 

[7] Where the permit not only specifies the 
maximum numl^er of passengers that can be 
carried in the vehicle but also states that 
there should be no overloading then the pro- 
hibition against overloading is also a condi- 
tion attached to the p^it uj^ tl« 

1957 Trav-Co 141 (145) [A 1 R V 44 C 44] : 


ILR (1956) Trav-Co 1293 (DB). (Ca.« decided 
under the section before its amendment. The 
amendment seems not to aflc^t this.) 

[8] In a case decidtxl l)eforc the amendment 
of the station it was decided that a trainee 
checking inspector on the Iju.s did not fall 
within the meaning of the word “passenger” 
in cl. (d) (iv) (which set'ms to equate substan- 
tiallv with cl. (vi) of suh-s. (.3) ot the amendesl 
S. 48) read with the unamended B. 3 (h) of 
the Madras Motor V'eliicles Buies and hence 
his presence in the bus over and above the 
snecified inunbcT of passengers allowed hy 
th(» permit did not amount to a breach of a 
condition of the jx^nnit. 1959 Mad 439 (439' 
;A 1 B V 46 C 139; : I L B (1959) Mad 481 : 
1959 Cri L Jour 1188. 

19; The fare-t.ible mentioncxl in the un- 
amended S. 48 (d) (iii) is the fare-table ap- 
proved by tbe Begional Transport Authority 
and forming one of the conditions of (Ik* 
permit. 1944 Nag 89 (90) ''A I B V 31 : I L B 
(19^4) Nag 173 : 45 Cri L Jonr 469 (DB). 

[Ub lu decided before tin* amend- 

ment of the Act in 1956 it was held that the* 
powt'r to fiv rates for tlie stage carriages was 
coiifernHl liy S. 43 only on the (»overnment 
and therefore where the Cioveriuntait had not 
made any rules fixing any amount as f.iir 
f.ires for stage carriages and also had not 
authorised tlie Begional Transport Authority 
to fix far(‘s and to irnnose them as a condi- 
tion to a permit it could not impose any such 
condition to tlie permit. 1955 Cal .59 (60) US) 
AIB V 42 C lOj : I L B (1956) 2 Cal 879. 

[llj Before the amendment of the .section it 
was decided in a case that cl. (d) (vi) only 
iinpos(‘d a duty on the permit-holder to issue 
tickets wlien the passenger.s paid fares Imt 
that it ilid not proliibit him from c.irrying 
passengers free of cliarge. 'riiis decision 
would hold good even under the amended 
section l^ecause the provisions of cl. vxiv) ot 
sub-s. (3) are substantiallv the same. 1958 All 
.575 (577) [AIB V 45 C 144] : 1958 Cri L Jour 
984. (Held also that R, 81 (10) of the V. P. 
Motor X'ehicles Rules also did not tlirow any 
such obligation on the permit-holder. All that 
the Rule did was to enjoin a passenger not to 
board a bus without a pass or a ticket.) 

[12] An alteration of time-table dtxes not 
fall within cl. (20) of suh-s. (3) the time-table 
not being a condition of the permit. 1960 Ker 
359 (360) [AIR V 47 C 168' : I L U (1960) Ker 
1239. 

[Hut see 1959 Andli Pra 429 (439) [A I B 
V 4e C 122] (DB).] - 

[13] Under unamended S. 48 it was held 
that it was not opt*n to an operator to alter 
the approved fare-table whenever he wished 
and claim that he has complied with the 
condition laid down in the permit under 
cl. (d) (iii) of that section by exhibiting any 
fare-table and observing it. 1944 Nag 89 (90) 
[AIR V 311 : I L R (1944) Nag 173 : 45 Cri L 
Jour 469 (DB). 

[14] A variation in the standard rate ot 
fares originally quoted and accepted by 
Regional Transport Authority requires the 
sanction of the Regional Transport Authority. 
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STATE AMENDMENTS 

SECTION 4SA 
ANDHAA PRADESH 

In its application to the pre-reorganistKl State of Andhra Pradesh, excluding tlie transferred 
territories, after section 48 tn^srl the following section, namely, — 

“■48A. I^^ircr of StaU Tronsj>ort Authority to alter conditions attached to staffe carriage 
mils. — Any conditions attached to a stage carriage permit in pursuance of clause (d) of stx'tion 
48 may, at any time, be varied or canccMleil or added to by the State Transix)rt Authority, pro* 
vided that this po\v‘er shall not be exercised to the prejudice of the holder of tius permit without 
giving not less than three months* notict' to him/* 

— Mad. Act XX of IfhtS. S. 7 [21-12-1948]. 

Note. — This amendment was made prior to the substitution of section 48 by the Central 
Act C of 1956. 


Section 48 — Note 8 (contd.) 

A variation of the rate is a variation of a 
condition under R. 70, C. P. and Motor 

Vehicles Rules. (’43) 1943 Nag L Jour 411 
(411) (SB). 

[15] VV here the Regional Transport Autho- 
rity, in the exercise of the powers conferrtxl 
on it by the Rules made by tlie Government, 
to prescribe uniforms for the conductors and 
drivers and to make it a condition of tlu‘ 
ix'rmit, tliat the pi^rmit-hohlcr sliould provide 
such uniforms, prescrilx’s a uniform which 
would make it impo.ssible for the private 
transport trade to function on commercial 
basis, its order can l)e chalhaiged on the 
ground that it violates thi' fundamental rights 
guarant(xxl by Art. 19(l)(g) of the Constitu- 
tion. 1957 Punj 145 a46) iiS) AIR V 44 C fill. 
(But the rules itself cannot be challengcxl as 
(onferring an mir(*gulat('d and arbitrary 
power on the Ih^gional Transport Authority 
and as anmuuting to a delegation of legis- 
lative functions.) 

Variation 0/ 2>crvnts 

[16] The appropriate Indian authority can 
vary only a permit gr.inled by an authority in 
India. It cannot vary a permit issued by 
an authority in Pondicherry. Rut, there is 
nothing to prevent the appropriate Indian 
authority from granting a pi*rmit to a vehicle 
in such a manner that together with the 
permit granttxl by the authority in Pondi- 
cherry it would be possilile for an operator 
to run continuously from one enclave to an- 
other. 1960 Mad 2,31 (236) [AIR V 47 C 72]. 

[17] Considerations of public' intertfst apply 
to varying or cancelling or adding to any con- 
dition attached to any stage carriage p<*nnit 
or a public carriers permit as the cas<r may 
be by the State Tran.sport Authority or by 
any person exercising these jmwers. 1959 
Andh Pra 413 (419) [AIR V 46 C 117] : 1 L R 
(1959) Andh Pra 375 (FB). 

i 18] Fixing of the terminii wdlhin the limits 
of the original permit tlioiigh it may involve 
running 01 an additional distance in the same 
route is not an alteration of the conditions of 
the permit 1958 Ker 341 (343) [A I R V 45 
C 1221. 

[191 The alteration of a time-table does not 
amount to the variation of a condition of a 
permit and hence is not governed by cl. (xxi) 
of sul>-s. (3) of the amended S. 48. 1960 Ker 
359 (360) [AIR V 47 C 168] : 1 L R (1960) Ker 
1239. (Hence even after the amendment the 
Secretary of the Transport Authority who had 

[Vol. 10.] 2 A. M. 30. 


b(X!n delegatvxJ the power to regulate the 
timings before the amendment of the stx'tion 
under the rules could contimio to exerci.se that 
power to alter the existing timings even after 
the amendment.) 4* 1956 Vindh Pra 44 (45) 
[A I K \- 43 C 25]. (Case dwidod under the 
section as it stooil Ix'lore the amendment.)* 
1952 Mad 545 (548) [ AIR V 39] : I L R (1952) 
Mad 595 (OR). (C'ase dtxddtxl before the 
ameiuhuent but is still gooil law.) 

[But sec 1059 Andh Pra 429 (431) [AIR 
V 46 C 122] (DB).] 

;2(Vi The route or area specificxl in the 
permit is a comlition of the ixuinit and hence 
the Regional I ransport Autliority has power 
after the uineudrneut of S, 48 in 1956 to vary 
the exi.sting route under sii})-s. (3) (xxi) of the 
sixtion. 1959 Andh Pra 476 (477) [A 1 R V 46 
C 136J. (.Section 48A (Madras) which enn- 
ferrcxl the powiu on S. T. A. cannot prevail 
ag.iinst siib-.s. (3) (xxi) vvliieh is a central 
en.ietinent.) 

[21] Assuming that the Secretary of tlic 
Regional 'rrans|X)rt Authority has the power 
to fix the timings in aid of the permit granttxl 
by the Region, irl r-msport Authority, he can- 
not so fix them as to authorise variations of 
the route. (’58) 1958 Ker L J 992 (993). 

9. Power of review. — [1] rhere is no 
provision for a review by the Regional Trans- 
port Authority ot its own ord(T either in tins 
Act or III the rules tramtxl under it. Since it is 
well-selthxl that a power of review is not in- 
herent in any authority it has also no inherent 
power to ri!view except to cornx't its own 
mistake. 1957 Pat 117 (119) [AIR V 44 C 37] : 
35 Pat 802 (OR) * i960 Pal 6 (7) [A I R V 47 
C 2]+ 1959 Cal 543 (547) (A 1 R V 46C 148], 
(Regional Transport Authority fixing term 
ana ejxtent of pt-rinit in accordance with sub- 
s. (3) added to S. 58 by State amendment 
overlooking the fact that the provision had 
l>ecoi;m* nugatory as a result of the amend- 
ment of the main Act by Act 1(X) of 1956 — 
Mistake can be rectifitxl.) 


Section 48A (Andhra Pradesh) — Note 1 
[1] Tlie State (kwernment can, in the exer- 
cise of its powers under S. 44A (Andhra Pra- 
desh) authorise the Regimial Transport OBcer 
to exercise the powers and disc^harge the 
functions of the State Transport Authority 
under Ss. 48A (Andhra Pradesh) and 56A 
(Andhra PTad#«h) oi tlm Act. 1959 Andh-Pra 
413 (417) [AIR V 46 C 117] : ILR (1959) 
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BIHAR 

In its application to the State of Bihar, the newly inserted section 48A is the same as thc^ 
one given under Andhra Pradesh. : — Binar Act XXVII of 1950. S. 7 [21-7-1950]. 

MAHARASHTRA 

In its application to Bombay area of tlie State of Maharashtra, after section 48, the follow- 
ing new section shall be inneried namely : — 

“48A. IsMue of $iage carriage permit to Government or local authorities. — Notwith- 
standing anything contained in sections 47 and 48. a Regional Transport Authority or the 
State Transport Authority shall issue the stage carriage pennit applied for by or on beh.df 
of the State Government or a local authority with the concurrence of the State Govern- 
ment,” — Bom. Act VII of 1947, S. 9 [23-S-1947]. 

PUNJAB 

In its application to the pre-rt‘Organise<l State of Punjaf), excluding the transferred terri- 
tories, insert the following new section, namely, — 

“48A. Pouer of State Transport Authority to alter ronditions attached to stage carruigc 
permits. — Any conditions attachwl to a stage carriage p<^rmit in pursuance of clause id) of 
.section 48 may, at any time, be varied, cancelled or added to by the State Transport 
Autlmrily : provided that this power shall not he exercised to the prejudice of the holdi r 
of the permit without giving not less than three months’ notice to him.” 

— E. P. Act XXVIII of 1948, S. 6 [12-7-1948;. 

Is^ote . — This amendment was made prior to the substitution ol set t ion 48 by the Central 
Act C of 1956. 

WEST BENGAL 

In its application to the State oi West Bengal the ness ly ivserted stn tioii 4HA is the sann‘ as 
that given under Maharashtra. — W . P>. At t XlX of 1951, S. 19 [18-7-1951 . 


49. Application for contract carriage permit. 

An application for a permit to use *^(one or more motor vehicles as a contract 
carriage or carriages] (in this Chapter referred to as a contract carriage permit) 
shall contain the following particulars, namely : 

(a) the type and seating capacity of the vehicle ^[or each of the vehiclesi; 

(b) the area for which the permit is reejuired; 

(c) in the case of a motor vehicle other than a motor cab, the manner in 

which it is claimed that the puldic convenieiice will be served by the 
vehicle; and 

(d) any other particulars which may be prescril^ed. 

[a] Substituted for “a motor vehicle as a contract carriage” hy the Motor Vediicles (Amend- 
ment) Act, 1956 (C of 1956), S. 48 [w. e. f. 16-2-1957]. [b] Inserted, ibid. 


OBJECTS AND REASONS 


Amendments made in l9jG in sections 49 to 
66. — Amendments mutatis mutandis in the case 
of contract carriage and public carrier per- 
noitf? are made similar to tho.se made in resi>ect 
of stage carriage pc^rmit.s (Ss. 46, 47 and 48). 
*’One result will be that it will now' l>e pos- 


sible to issue one p<3rmit for a flwt of public 
carrier vehicles instead of individual permits 
for each vehicle. Necessary amendments to 
sections 52 and 58 are also being made in res- 
pect of private carriers permit.” - 

— S. O. K. 


Section 48A (Andh Pra) — Note 1 ( contd.} 
Andh Pra 375 (FB) ^ 1959 Andh-Pra 476 
(477) [AIR V 46 C L8el. 

[2j Subsequent to the coming into force of 
the Motor Vehicles (Amendment) Act, 100 of 
1956 the Regional Transport Authority itself 
has power under S. 48 (3) (xxi) of varying the 
connitions of a permit. Hence a variation of 
the conditions made by it suhst^quent to the 
amendment of the Act cannot be condemned 
as beyond its powers even if the assumption, 
that under S. 48A as introduced by the 
Madras Legislature it cannot exercise such 
a powder, is correct. If such an assumption is 
correct then S. 48A happens to be inconsistent 
with S. 48 (5) (xxi). a provisicwi which has 
b^n insert^ by the Central Legislature and 
as such st^cmld be daebred to be void in view 


of Art, 254 of the Constitution. 1959 Aiulli- 
Pra 476 (477) [AIR V 46 C 136]. 

[3] The same conditions as would apply to 
the grant or refusal of a stage carriage* permit 
must also apply in the case of its variation. 
Sub-section (1) of S. 47 lays down ihe condi- 
tions which should be taken into considera- 
tion in deciding whether to grant or refuse i 
stage carriage. Hence in exercising the power 
to vary conferred by S. 48A (Andhra Pradesh? 
the authority cannot act ignoring those con- 
ditions. 1957 Andh-Pra 978 (981) [AIR V 44 
C 313] (DB). (Government in revision under 
S. 64A varying the route of the permits must 
take into consideration the question of public 
iuterest.) 
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BO. Procedure of Regional Transport Authority in considering application 
for contract carriage permit. 

A Regional Transport Authority shall, "^[in considering an an^ication for] a 
contract carriage permit, have regard to the extent to which additional 
contract carriages may necessary or desirable in the public interest; and 
shall also take into consideration any representations which may then Ik? made 
or which may previously have l>een made by ^xnsons already holding contract 
carriage permits in the region or by any local authority or police authority in 
the region to the effect that the iuiml)er of contract carriages for which [X'rmits 
have already !x?en granted is sufficient for or in excess of the needs of the 
region or any area within the region, 

[a] Substituted for "in deciding whether to grant or refuse” hy the Motor N'ehides 
(Amendment) Act, 1958 iC of 1956), S. 44 [w. c. f. 18-2.19571. 

STATE AMENDMENTS 

MADHYA PRADESH 

MaHAKOshal — In its application to the Mahakoshal region of the Stale of Ma<ihya 
Pradesh, in section 50 after the words "Uegional Transport Authority” inserMhe words "or 
the State Transport Authority on the issue of a dinn lion under the Proviso to section 45”. 

— C. P. & lii^rar Act III of U)48, S. 7 110-1.1948). 

MAHARASHTRA 

ViDAiiHHA--Thp uneudineut made in this st'ction hy tlie C. P. k lierar Act III of 1918 and 
given under Madhya Pradesh applies to the Vidarhha area ol thi' State of Maluira.shti a. 


*151. Grant of contract carriage permits. 

(1) Subject to tlie provisions of section 50, a Regional Transport Authority 
may. on an application made to it under section 10, grant a contract carriage 
jx?rmit in accordance with the application or witli sneh inodification.s as it 
deems fit or refuse to grant such a permit : 

Provided that no .such permit shall be granted in respect of any area not 
specified in the application. 

(i^) The Regional Transport Authority, if it decides to grant a contract 
carriage permit, may, subject to any rules that may be made under this Act. 
attach to tlie permit any one or more of the following conditions, namely : 

(t) that the vehicle or vehicles shall be used only in a specified area or on a 
specified route or routes ; 

(a) that except in accordance with specified conditions, no contract of luring, 
other than an extension or modification of a subsisting contract, may w 
entered into outside the specified area ; 

(iti) the conditions subject to which gotxls may be carried in any contract 
carriage in addition to or to the exclusion of pa.ssengers ; 

(tv) that, in the case of motor cabs, specified fares or rates of fare.s shall lie 
charged and a copy of the fare table shall te exhibited on the vehicle; 


Section 50 — Note 1 

[1] Section 50, inasmuch as it makes re- 
presentations” a fact to be taken into conside- 
ration in the granting of contract carriage 
permits, impliedly makes it necessary to give 
some sort of notice regarding an application 
for such permits. (’57) 61 Cal VV' N 590 (595, 
598). 

[2] As no rules have been framed under the 
Act prescribing the method for giving notices, 
any rational method such as publication on 
the notice board of the Uegional Transport 
Authority or advertisement in the papers can 
be followed for giving the notice required 
under S. 50 in regard to an application for a 
contract carriage pemiit. (’57) 61 Cal W N 
590(505,596) 

[3j The State Government being neither a 


police authority nor a lm!al authority cannot 
make any represtMilation under the in 

thosi? capaciti(‘S. It cannot make a n?presenta- 
tion even as a person already holding a permit 
where it is only a new applicant for the grant 
of a rH?rmit. 1951 Him Pra 38 (46, 17) 1 AIH V 
.38C 11]. 


Section 51 ~~ Note 1 

[1] Section 51 gives to the Regional Trans- 
port Authority the powcfr to restrict the 
mmber of contract carriages and imposes 
'onditions on contract carriage permit. It 
:an limit the numf>er of contract carriages 
generally or contract carriages of any specl- 
iod type, f’57) 61 Cal W N 590 (596). 
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ft;Jthat, in the case of vehicles other than motor cabs, specified rates of 
hiring not exceeding si>ecified maxima shall be charged ; 

(vi) that, in the case of motor cabs, a specified weight of passengers* luggage 
shall be carried free of charge, and that the charge, if any, for any 
luggage in excess thereof shall be at a specified rate ; 

(vii) that, in the case of motor cabs, a taxi-meter shall be fitted and 
maintained fn proper working order, if prescribed ; 

(viii) that the Authority may, after giving notice of not less than one 
month, — 

(a) vary the conditions of the permit ; 

(b) attach to the permit further conditions ; 

(ix) that the conditions of permit shall not be departed from save with the 
approval of the Authority ; 

(x) any other conditions which may l>e prescribed.] 

fa] Substituted for the original section, by the Motor Vehicles (Amendment) Act. 1956 
(C of 1956), S. 45 [vv. e. f. 10-2-1957]. 

STATE AMENDMENTS 

MADHYA PRADESH 

Mahakobral — I n its application to the Mahakoshal region of the State of Madliya Pradesh, 
In section 51 after the words “Hegional Transport Authority*' wherever they occur insert the 
words “or the State Transport Authoritv f>n the issue of a direction under the Proviso to 
section 45“. — C. P. & Ik^rar Act III of 1948, S. 7 [16-1-1948]. 

MAHARASHTRA 

ViDARBHA — The amendment made in this section by C. P. ^ Berar Act HI of 1948 and 
given under Madhya Pradesh applies to the V'idarbha area of the State of Maharashtra. 

SECTION 51A STATE AMENDMENTS 

ANDHRA PRADESH 

In it.s application to the pre-reorganised State of Andhra Pradesh, excluding the trans- 
ferred territories, after section 51 insert the following new section, namely, — 

“51A. Fou'cr of State Transport Authority to alter conditions attached to contract carriage 
permits, — Any conditions attached to a contract carriage permit in pursuance of section 51 
may, at any time, be varied, cancelled or added to l)y the State Transport Authority, 
provided that this power shall not be exercised to the prejudice of the holder of the permit 
without giving not less than three months' notice to him." 

— Mad. Act XX of 1948, S. 8 [21-12-1948]. 

HIHAR 

In its application to the Slate of Bihar, the newlv in^^erted section 51 A is the same as that 
given under Andhra Pradesh. — Bihar Act XXVH of 1950, S. 8 [21-7-I950j. 

MADRAS 

In its application to the pre-reorganised State of Madras, excluding the transferred! terri- 
tories, the newly inserted st»ction 51A is the same as that given under Andhra Pradesh. 

-- Mad. Act XX of 1948, S. 8 [21-12-1948]. 

PUNJAB 

In its application to the pre-reorganised State of Punjab, excluding the transferred terri- 
tOfies, the newly inserted section 51A is the same as that given under Andnra Pradesh. 

— E. P. Act XXVIII of 1948, S. 7 [12-7-1948]. 

62 « Application; for private carrier's permit. 

An application for a permit to use *[006 or more transport vehicles] for the 
carriage of goods for or in connection with a trade or business carried on bv 
the applicant (in this Chapter referred to as a private carrier's permit) shall 
contain the following particulars, namely : — 

(a) the type and carrying capacity of the vehicle ‘‘[or each of the vehicles]; 

(b) the nature of the goods which the applicant expects normally to carry 

connection with nis trade or business; _ 

Section 51A (Andhra Pradesh and Madras) — Note 1 
[1] Under S. 51A read with S. 44A the Authority. 1959 Andh Pra 413 (417) [AIK 
State Government can authorise the Regional V 40 C 117]: 1 L R (1959) Andh Pra 3.5 
Transport Officer to exercise tlie powers and (FB), 
discharge the functions of a State Transiwrt 
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(c) the area for w'hich the permit is required; and 

(d) any other particular which may be prescribetl. 

[a] SubstUuttd for "a transport vehicle", by the Motor Vehicles (Amendment) Act, 1956 
(C of 1956), S. 46 [w. e. f. 16-2-1957). [b] JnstrM, tbid. 

53 . Procedure of Regional Transport Authority in considering application 
for a private carrier’s permit. 

(l) A Regional Transport Authority shall, *[in considering an application 
for] a private carrier’s permit, liave regard to the conditions of the roads to l>c 
us^ by the vehicle or vehicles in resj^ct of which the application is made, 
and shall satisfy itself that the veliicle or vehicles for which the permit is 
required will not be used except in connection with the business of tho 
applicant. 

Subject to the provisions of sub section fl), the Regional Transport 
Authority may, on an application made to it under section 52, grant a private 
carrier’s permit in accordance with the application or with such mcxlifications 
as it deems fit or refuse to grant such a permit : 

Provided that no such permit for any area in any other region or regions 
within the same ^ [State) shall be granted except with the approval of tho 
^ [State] Transport Authority ] 

(i^J The Regional Transport Authority may in granting a private carrier's 
permit impo.se conditions to be specified in the permit relating to the descrip- 
tion of goods which may be carried, or the area in which the permit shall no 
valid, or the maximum laden weight and axle weights of any vehicle used "'[or 
any other matter which may be prescribed]. 

(:j) If the applicant is the holder of a private carrier’s permit which has been 
suspended or has been tiie holder of a private carrier's permit which has !>ecn 
revoked, the Regional Transport Authority may * *] notwithstanding 

anything contained in sul)- section (1) refuse the application. 

[a] Substituted for “in (ieciihnR whothor to grant or rffnsc*”, by tho Motor V’ohicics 
(Amendment) Act, 1956 (C of 1956), S, 4 y (w. r. f, 16-2-1 057], [b] Inaerted, ttjui, 
[c] Added^ ibid, [d] The words “at its discretion” were nmittvd^ ib%d, 

STATE AMENDMENTS 

MADHYA PRADESH 

Mahakobhal — In its application to the Mahakoshal region of the State of MjKlhya Pra- 
desh, in section 55 after the words “Regional Transport Authority” wherever they occur 
the words “or State Transport Authority on the issue of a dirtxrtinn umler the Proviso to scfc- 
tion 45”. — C. P. Berar Act 111 of 1048, S. 7 116-1-1048J. 


Section 53 — Note 1 

fl] The Regional Transport Authority can 
refuse an application for private carriers per- 
mits only on the grounds mentioned in S, 53. 
Hence the fitness of applicant being a consi- 
deration extraneous to them c moot constitute 
a valid ground for the refusal of the permit. 
1959 Assam 106 (106) (AlU V 46 C 22]. 

[2j The fact that the applicant for a pri- 
vate carriers permit had l)een prosecute<i for 
plying his vehicle after the expiry of his 
permit, without a fresh permit is no ground 
for rejecting the application when tlie prose- 
cution was launcht^ after the application 
had been made. 1959 Assam 106 (106) [AIR 
V 46 C 22]. 

[3] The maintenance of a log-bcKik and 
the submission of its copy to the Regional 
Traiasport Authority cannot l>e made a con- 
aidon of the permit under sub-section (2) of 
this section. 1959 All 205 (206) [AIR V 4^ 
C 49] (DB). (But a permit-holder can be made 


to comply wdth this requirement by mciition- 
ing the log-book in the nermit ns a record 
which is to be maintained and the n^urri’i 
of which should bi^ made to the Hegional 
Transport Authority — AIR 1059 All 373, 

licvcn^cd.) 

[4) Sub-section (2) of S. 53 cannot be struck 
down as a provision imposing an unreasoiv 
able restriction on the freedom of trade of n 
permit holder. It may be tliat the Regional 
Transport Authority may in the exercise ol 
its powers under the sub-six-lion erroneously 
prohibit the pt^rmit-holder from carrying 
<?ven an article whic h may be necessary fox 
his business or trade but the possibility of 
the authority making such an error cannot 
render sub-scction (2) itself invalid. An error 
if committed may only give an occaiion 
for the pero.it-hohlcT to challenge tlio order 
of the Regional Transport Authority. 1959 
All 205 (206) [AIR V 46 C 49] (DB), (AIR 1959 
All 373, A/Jtrmed.) 
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MAHARASHTRA 

ViDABBHA — Tlie amendment made in this section by C. P. 6c Berar Act 111 of 1948 applies 
to the Vidarbha area of the State of Maharashtra. 

*[54# Application for public carrier's permit. 

An application for a permit to use one or more motor vehicles for the 
carriage of goods for hire or reward (in this Chapter referred to as a public 
carrier's permit), shall, as far as may be, contain the following particulars, 
namely : — 

(a) the area or the route or routes to which the application relates; 

(b) the number of vehicles it is proposed to operate in relation to each area 

or route and the type and ^\*] capacity of each such vehicle; 

(c) the nature of tlie goods it is proposed to carry; 

(d) the manner in which it is claimed that a public need will l)e served by 

the vehicle; 

(e) the arrangements intended to be made for the housing of the vehicles and 

for the storage and safe custody of the goods to be carried; 

(f) particulars as to whether the applicant is a co-operative society registered 

or deemed to have been registered under any enactment in force for the 
time being, or is an individual owner; 

("(/j such particulars as the Regional Transport Authority may require with 
respect to any business as a carrier of goods for hire or reward carried 
on ny the applicant at any time before the making of the application 
and of the rates charged by the applicant; 

(h) particulars of any agreement, or arrangement, affecting in any material 
respect the provision within the region of tl)e Regionm Transport Autho- 
rity of facilities for the transport of goods for nire or reward, entered 
^ into by the applicant with any other person by whom such facilities are 
' provided, whether within or without the region; 

({) any other particulars which may l>e prescribed.] 

[a] Sidj^iiiuted for the original section, by the Motor V’ehicles (Amendment) Act, 1958 
(C of 1956), S, 48 [w. e. i. 16-2-1957]. [b] The word ‘.seating’ was omitted by the 

Hept;aling and Amending Act, 1960 (LVTII of 1960), S. 3 and Sell. 11 [26-12-1960]. 

STATE AMENDMENTS 

MADHYA PRADESH 

Mahakobiial — I n its application to the Mahakoslial region of the State of Madhya Pradesh, 
In section 54 (d)* after the words “llegional Transport Authority” ^n.^ert the words “or the 
State Transport Autliority on tlie issue of a dirwlion imder the Proviso to section 45”. 

' ^ ^ ^ -C. P. ^ lV>rar Act III of 1948, .S. 7 [10.1-1948]. 

[a] Now see section 54 (g). 

Maharashtra 

. In its application to Roinbav area of the State of Maharashtra, in section 54 (d)*^ after the 
Ivords “Regional Transport Authority” tnsert the words “the State I'ransport Authority”. 

, ‘ —Bom. Act VII of 1947, S. 8 [23-3-1947]. 

Vidarbha — The amendmeut made in this section by C. P. 6c Berar Act III of 1948 applies 
to the Vidarbha area of tlie State of Maharashtra. 

[a] Now swtion 54 (gl 
WEST BENGAL 

In its application to the State of West Bengal, the amendment made in sec tion 54 (d)* is 
Siime as that given under Maharashtra. — W. B. Act XIX of 1951, S. 9 [13-7-1951]. 

[a] Now see section 54 (g). 

nss. Procedure in considering application for public carrier’s permit. 

(l) A Regional Transport Authority shall, in considering an application for 
a public carrier's permit, have regara to the following matters, namely : — 

(a) the interests of the public generally ; 

' Section S5 — Note 1 public which are going to use the transport 

' {Ij Under Cl. (a) the Regional Transport system and not every interest of the general 
Authority is entitled to take into considera- public which is totally unrelated to It. Hence 
tion only the question of the interest of the the Regional Transport Authority cannot act 
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(b) the advantages to the public of the service to \\e provided and the con- 

venience afforded to the public bv the provision of such service and the 
saving of time likely to he effected thereby ; 

(c) the adequacy of other goods services operating or likely to operate in 
the near future, whether by road or other means, betwetm the places to 
f>e served ; 

{d) the operation by the applicant of other trans}K)rl servic'cs, including 
those in res[X‘ct of which applications from him for permits arc i>ending; 
(e) the Ixnefit to any particular locality or localities likely to l>e afforded 
by the service ; 

{/) the condition of the roads inchided in the proposed area or route ; 

(g) the nature of the goods to l>e carried with s[>ecial reference to any of a 

fragile or [x?rishable nature ; 

(h) the volume of traffic and the existence of marketing eeritres in the pro- 
posed area or along or near the proposed route ; 

and shall also take into consideration any representations made by jHirsons 
already providing goods transport facilities l)y any means, whether by road or 
otherwise, in the pro|X>sed area or along or near the proposed route, or by 
any local authority or police authorit\ within whose jurisdiction any part of 
the proposed area or route lies : 

Provided that other conditions l)eing ecpial, an application for a public 
carrier’s permit from a co-operative society registered or decerned to have l>een 
registere'd under any enactment in force for the time being shall, as far as may 
1 ) 0 , be given preference over applications from individual owners. 

(•J) A Regional Transport Authority may, having regard to the matters 
mentioned in sub-section (1), limit the number of transport vehicles generally 
or of any specified ty{X‘ for which public carrier's permits may be grantwl in 
tlie region or in any specified area or on any specified route within the region. ! 
[a] SiifK'ititiiied for ( he nriy^iiKil section, by the Motor \'ehicU‘s ( Aineiulmml) Act, 195fJ 
{C of 1956). S. 49 ; w. c. f. 16-2-1957 

STATE AMENDMENTS 

MADHYA PRADESH 

Mahakoshal — In its appliciitioii to tin* Mahakoslial rej^tou of tlu* State of Macihya 
Pradesh, in section 55 after tnc words ‘ llcgional 7'ranspoit Authority" wherever tfiey occur 
insert the words “or tlu* State 'rransport Authority on the issue of a dircc;tion under the 
Proviso to sretiou 45". P. h Bcrar Act III of 1948, S. 7 [10-1-19481. 

MAHARASHTRA 

In its application to Bonihay area of the State of Maharashtra, in section 55 after the 
wortis “Kegional Transport Autnority" -myert the* words “or the State 'ITansport Authority". 

—Ikini Act VII of 1947, S. 8 [23.^1-1947J. 

VinATUiHA — The arneudinent niaile l)y C. P. 6c Berar Ac t III of 1948 in section 55 applies 
to tf»c* Vidarbha area of the State of Maharashtra. 

ORISSA 

In its application to the State of Orison in section 55 after c Liuse (/) insert the following 
clausers, namely, — ■ 

*'(g} otlier conditions beinix txpial, in the interest of projXir co-ordination of transport 
facilities, the exj^diency of giving due considi*ration to a State Transport Service : 
(h) the necessity for preventing unhealtliv competition in any i onto or routes or area 
on which tfie State Transport Service may ply:" — Orissa Act 1 of 1949. S. 4-*^ 
a] This amendment was made prior to the sulHitidtum of section 55 hy the Ontral Act 
C of 1950. 

For the date of commencement of this amendment in different tlistricts of ttic State 
of Orissa and the consequences that follow' on such commencement, »ee IcKit-notc ‘a* 
given under clause (29li) of section 2 : State Amfjndment Orissa. 

Section 55 — Note 1 (conid.) a political or social point of view is extraneouis 

on the consideration that some of the appli- to tlie kind of the interi^t which is contom- 

cants are refugees, or political sufferers or plated by O, (a). 1950 Cal 490 (495) tAlR 

Webers of the scheduled tribes or backward V 4> C 142] 
wiUmen and as such deserve help. Tliat consi- 
-deration, how'cver, irresistible it may be from 
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WEST BENGAL 

In it» application to the State of West Bengal, in section 55 after the words ‘^Regional 
Transport Authority*’ wherever they occur injieri the words “or the State Transport 
Authority”. — W. B. Act XIX of 1951, S, 9 [15-7-1951]. 

Grant of public carrier's permits. 

{ij Subject to the provisions of section 55, a Regional Transport Authority 
may, on an application made to it under section 54, grant a public carrier’s 
permit in accordance with the application or with such modifications as it 
deems fit or refuse to grant such a permit : 

Provided that no such permit shall be granted in respect of any area or route 
not specified in the application. 

The Regional Transport Authority, if it decides to grant a public carrier’s 
permit, may grant the permit for one or more goods vehicles of a specified 
description and may, sunject to any rules that may be made under this Act, 
attach to the permit any one or more of the following conditions, namely : — 

(iJ that the vehicle or vehicles shall be used only in a specified area, or on 
a specified route or routes; 

(it) that the laden weight of any vehicle used shall not exceed a specified 
maximum; 

(iti) that goods of a specified nature shall not be carried; 

(iv) that goods shall be carried at specified rates; 

(v) that specified arrangement shall be made for the housing, maintenance 
and repair of vehicles and the storage and safe custody of the goods 
carried; 

(vij that the holder of the permit shall furnish to the Regional Transport 
Authority such periodical returns, statistics, and other information as 
the State Government may, from time to time, prescribe; 

fviij that the Regional Transport Authority may after giving notice of not 
less than one month, — 

(a) vary the conditions of the permit; 
ffc) attach to the permit further conditions; 

(vitij that the conditions of the permit shall not he departed from save wiili 
the approval of the Regional Transport Authority; 

(ix) any other conditions which may be prescribed. 

(S) Where there is any free zone along or contiguous to the area or route for 
which a public carrier’s permit is granted, the Regional Transport Authority 
shall include in such permit, wherever possible, an authorisation to carry any 
goods other than tho4b prohibited by any law for the time being in force, any- 
where in that free zone. 

(4) For the purposes of this section, 'Tree zone*' means such municipal limits 
of a town or such other area as the State Transport Authority may, subject to 
any rules that may be made under section 6S and having regard to the volume 

Section 56 — Note 1 ment. 1957 J ^ K 9 (10) [AIR V 44 C 7 : 

[1] Under Cl. (b) of S. 56 as it stood before 1957 Cri L Jour 446. 

its amendment considerations of public inte- [3] By virtue of the provisions of S. 44A 
rest applied to varying or cancelling or adding added to this Act, in its application to the 
to any condition attached to a pul>lic carrier’s Madras State, by the Motor Venicles (Madras 
permit. 1959 Andh-Pra 413 (419) [AIR V 46 Amendment) Act, 20 of 1948, the government 
C 117] : ILR (1959) Andh-Pra 375 (FB). of that State is entitled to authorise the Kt - 

[2] The Registering Authority has no power gional Transport Officer to exercise the powers 
to add to a permit any condition other than conferresd on the State Transport Authority 
those which have been prescribed by the rules by S. 56A, introduced by the same amending 
made by the Government in exercise of its Act, to vary, cancel or add to the conditions 
powers under Section 68. Hence the breach of in a permit. 1959 Andh-Pra 413 (417) [AIR 
a non-prescribad condition added to the per- V 46 C 117j ; I L R (1959) Andh-Pra 37> 
mit by the Registering Authority itself does not (FB). 

make the person in breach liable to punish- 
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of traffic in the area and other circumstances, declare to be a free zone within 
which goods may be carried anywhere by any motor vehicle covered by a 
public carrier's permit.] 

[a] Substitute for the original section^ by the Motor Vehicles (Amendment) Act. 1958 
(C of 1956), S. 50 [w. e. t. 16.2-1957]. 

OBJECTS AND REASONS 

“The addition of anew sub-section (3) Is port vehicles within municipal limits of a town 
intended to facilitate the movement of traus- without let or hindrance.’* — ^S. O. K. 

STATE AMENDMENTS 

MADHYA PRADESH 

Mahakobhal — In its application to the Maluikoshal region of the State of Madhya 
Prade.sh, in section 56 after the words “Regional Transport Autliority” wherever they tx'cur 
insert the wools “or the State Transport Authority on the issue of a direction under the Proviso 
to section 45”, — C. W her^T Act HI of 1948, S. 7 [164-19481. 

MAHARASHTRA 

In its application to Bombay area of the State of Maharashtra, in six'tion 56 after the wordsi 
“Regional Transport Authority” insert the words “or the State Trans[K)rt Authority”. 

— Bom. Act Vll of 1947, S. 8 12V3.1947]. 

ViDARKHA — The amendment made in (his section hy C. P. ^ Berar Act 111 of 1948 an<l 
given under Madliya Pradesh applies to the Vidarhha area of the State of Mahara.shtra. 

WEST BENGAL 

In its apolication to the State of West Bengal, in stction 50 after the words “Regional 
Transport Authority” wherever they occur insert the words “or the State Transport Autho* 
rity”. — W. B. Act XIX of 195L S. 9 114.7-1951]. 

STATE AMENDMENTS 

SECTION 56A 
ANDHRA PRADESH 

In its application tojhe pre-reorganised State of Andhra Pradesh, excluding the transferre'd 
territories, after section 56 insert the following now .si^'tion, namely, — 

Poucr nf State Transport Authority to alter conditionfi attaehed to puhltr rarrieps 
permits. — Any conditions attached to a public carrier’s pt^rmit in pursuance of clause (h) 
of .section 56 may, at any time, bo varied, cancellcHi or acideni to by tlio State Transport 
Authority, provided that this power shall not lx* exercis(»d to the prejudice of the holder of 
the permit without giving not less than three months* notice to him.” 

— Madras Act XX nf 1948, S. 9 [2142-1948]. 
Note. — This amendment was ma<lc prior to the substitution of .•wx:tion 56 by the 
Central Act C of 19,56. Now see sub- section (2) of section 56 of the principal Act. 

BIHAR 

In its application to the State of Bihar, (he newly inserted section 50A is suhstantially tho 
same as the one given under Andhra Pradesh. — Bihar Act XXVII of 1950, S. 0 [21-7-1950]. 

MADRAS 

In its application to the pre-reorganisex:l State of Madras, excluding the transferrerl terri- 
tories, the newly inserted section 56A is the same as the one given under Andhra Pradesh, 

—Madras Act XX of 1948, S. 9 [21-12 1948). 

PUNJAB 

In its applic.ition to the pre-reorganised State of Punjab, excluding the transferred terri- 
tories, the newly inserted section 5CA is the same as the one given under Andhra Pradesh. 

— E. P. Act XXVHl of 1948. S. 8. [12-7-1948]. 

S*7* Procedure in applying for and granting permits. 

(l) An application for a contract carriage permit or a private carrier's permit 
may be made at any time. 

An application for a stage carriage permit or a public carrier’s permit 
shall be made not less than .six weeks Ixjfore the date on which it is desired 

6. Reprecentations in the case of contract 
carriage permits -“So b-«. (0). 

7. Reasons for refusal — Sub«s. (7). 

8. Variation of conditions — Sub«$. (8). 

1. Scope. — [1] The right of a pemn to 
make an application for the grant of a permit 
is nrither transferable nor heritable. 16^7 All 
471 (472) [AIR V 44 C 148] (DB). (Hence on 


SECTION 57 — SYNOPSIS 

1. Scope. 

2 , Applications for permits under sub-s. (2). 
S. Publication of applications and notice — 

$ub-f. (3). 

4. Consideration of representations — Sub- 
». (4). 

Hearing of objectors— (5). 
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that the permit shall take effect, or, if the Regional Transport Authority 
appoints dates for the receipt of such applications, on such dates. 

( 3 ) On receipt of an application for a stage carriage permit or a public 
carrier's permit, the Regional Transport Authority shall make the application 
available for inspection at tlie office of the Authority and shall publish the 
application or the substance thereof in the prescril)ed manner together with a 
notice of the date l)efore which representations in connection therewith may 
Ix; submitted and the date, not t>eing less than thirty days from such publica- 
tion, on which, and the time and place at which, the application and any repre- 
sentations. received will be considered : 

^[Provided that, if the grant of any permit in accordance with the applica- 
tion or with modifications would have the effect of increasing the numi>er of 
vehicles operating in the region, or in any area or on any route within the 
region, unaer the class of {permits to which the application relates* beyond the 
limit fixed in that behalf under .sub-section ( 3 ) of section 47 or sub-section (^) 
of section 55, as the case may be, the Regional Transport Authority may sum- 
marily refuse the application without following the procedure laid down in 
this sub-section.] 

(4j No representation in connection with an application referred to in sub- 
section f3j snail be considered by the Regional Transport Authority unless it 
is made in writing before the appointed date and unless a copy thereof is 
furnishc^d simultaneously to the applicant by the person making such represen- 
tation. 

When any representation such as is referred to in sub-section is made, 
the Regional Transport Authority shall dispose of the application at a public 
hearing at which the applicant and the person making the representation shall 
have an opportunity or oeing heard either in person or by a duly authorisexl 
representative. 


Section 57 — Note 1 (conid.) 
the death of an applicant during the pendency 
of his appeal against the refusal to grant u 
l>ermit his heir cannot claim to brought on 
rt?oord and allowed to continue the appeal as 
the apptdlant.) 

[2) The procedure laid down in S. 57 must 
be followed by the transport authority when 
dealing with applications for permits. If that 
authority either grants a permit or refuses a 
permit without following the procedure laid 
uown in S. 57, it would he a case of material 
irregularity and the order for granting or 
refusing permit will be liable to be set aside 
by appellate authority on an appeal. 1945 Cal 
260 (263) [MW V 32]': I L R (1944) 1 Cal 631 
(DB)+190O Manipur 36 (40) [ AIR V 47 C lO]* 
1959 Tripura 35 (37) [A 1 R V 46 C 14]. 
(Permit granted without following procedure 
laid down in S. 57 — Though the grautt'c 
himself alleges it to he a temporary permit 
and the R. T. A. has informed him subse- 
quently that it is a temporary permit neither 
tne resolution granting the permit nor the 
application on which it is granted wai ranting 
that position — Bsld that the permit was one 
beyond the jurisdiction of the R. T. A.)'H952 
Nag 353 (355) (AIR V 39] : I L R (1953) Nag 
110 (DB). (Granting of permit for a limiteil 
period in a case not covered by S. 62 and 
without the enquiry contemplated by S. 57 is 

[^The Transport authorities canbe directed 
by a writ of liiai^inus to consider and dispose 
-of the applicattois for pmmits according to 


law wliere they take no action on them even 
in spite of the rtxjuests of the applicants. 1953 
Raj 1 (3, 4) [AIR V 40 C 1] : ILU (1952) 2 Raj 
265 (DR). 

[See also 1952 All 437 (439) [A I R V 39] : 
ILR (1952) 1 All 159. (Applications for rene- 
wal of permits sliould he disposed of accord- 
ing to the procedure in S. 58 (2). It is wrong 
to tic then) up with the applications for new 
permits receivc<l under suh-s. (2) of S. 57 and 
delay their disposal a.s that amounts to dilatory 
tactics. Applicants for renewal have a caM* 
under such circumstances for the issue of i 
writ of mandamus directing the H. T. A to 
dispose the applications according to law.)] 

[4] Where in view' of the contemplates! 
nationalisation of a route the R. T. A. has 
treated an application for permanent permit 
as one for temporary permit and has disposed 
it of also it cannot be said that the application 
would still continue to be avada))le for 
consider.ition and disposal, w'hen, as a res uU 
of the subsecpient decision of the Govenirnent 
not to nationalise the route, vacaucie.s for 
permanent permits on the route are tlirown 
open. 1959 Pat 393 (v394) (A I R V 46 C 109i 
(DB). 

2. Applications for permits under sub- 
s. (2). — [I] VVhere a scheme has not 1x3^ 
prepared and published under S. 68C the 

State Transport Undertaking is competent tp 

apply for a permit along with other appjj- 
cants under S. 57 (2). 1900 Pat 506 (507) [AIR 
V 47 C 167] (DB), 
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(6) When any representation has been made by the persons or authorities 
referred to in section 50 to the effect that the iuiml)er of contract carriages for 
which permits have already l>een granted in any region or any area within a 
region is sufficient for or in excess of the needs of the region or of such area, 
wnether such representation is made in connection with a particular applica- 
tion for the grant of a contract carriage permit or otherwise, the Regional 
Transport Authority may take any such steps as it considers appropriate for 
the hearing of the representation in the presence of any persons likely to Ixs 
affected thereby. 

(7) When a Regional Transport Authority refuses an application for a i>ermit 
of any kind, it shall give to the applicant in writing its reasons for the relusal. 

^[(8) An application to vary the conditions of any permit, other tlian a tem- 
porary permit, by the inclusion of a new route or routes or a new area or, in 
the case of a stage carriage permit, by increasing the number of services aliovc 
the specified maximum, or in the case of a contract carriage permit or a public 
carrier’s permit, by increasing the niiml>er of \ chicles covered by the jx'rmit, 
shall be treated as an application for the grant of a new permit : 

Provided that it shall not lx? necessary so to treat an application made by 
the holder of a stage carriage permit who provides the only service on any 
route or in any area to increase the frequency of the service so provided, with- 
out any increase in the number of vehicles. 


Section 57 — Note 2 (aynid.) 

[2] An omission to make an application for 
the grant of a permit on the prescribed form 
amounts only to a breach of the rules which 
<l<x*s not render the i>eniiit granttxl invalid. 
1959 Tripura 35 (38) [AlU V 46 C 14]. 

[3J The omission to mention in an applic.i- 
tion made under tlie first part of sub-s. (2) the 
date from wliicli the permit is desired dot*s not 
nivalidate the application. In view of the 
provisions of the sub-section a presjimption 
arises in such cases that the applicant is 
desirous of obtaining a permit wbicli would 
take effect on the expiry of six wtH*ks from the 
date of his application. Thus there is a clear 
sjK'cification or the date by implication. 1959 
All 253 (255) [AIR V 46 C 701 (DB) 
l4i Applications for permits made within 
the proper time allowed 1)V the earlier part ol 
suh-s, (2) must he disposed of l)y tin* R. 7'. A. 
without any undue delay and as* promptly as 
possible. 7'here can be no valiil justincalion 
lor delaying the disposal of these applications 
on the ground that the route has not yet been 
advertised under the latter part of the -aib- 
section and that they will be disposed of only 
d and after it Is so advertised. 1056 Assam 6 
47) [air V 43 C 41 (DB) 4- 1952 All 437 (444) 
AIR V 39] : ILR a952) 1 All 159 (OB). (Tiu* 
R 7\ A. in such cases can be diret ted by a 
'' rit of mandamus to c onsider the applica- 
Bons and dispose them of in accordance with 
the provisions of the Act as are applicable and 
^re valid.) 

[5] Sub-section (2) applies even to applica- 
borks for issue of permits made by a State 
f ransport Authority under S. 68F (1). I bus 
the R. T. A. has not appointtxi any 
date for making an application the State 
"f'l^ansport Authority must apply Ixdore six 
^eeks from the date on which the permit is 
desired and unless it has done so no perrnit 
be validly granted to it, refecting the 
applications tor renes^'als of the existing 


permits. 1960 S C 350 (352) [AIR V 47 C 58]: 
1960-2 SCR 130. 

[6] The perimi .spt^cified by suf)-s. (2) applies 
also to applications for renewals of ix^roiits 
and therefore any rule fratntHj under the Act 
which increases that |XTiod in the cast* of 
applications for renewals must fail as Indiig 
Ultra vires. 1957 Ker 187 (188) [(S) AIR V 44 
C 94]. 

17] The Regional Transport Autliority can 
call for applications in anlit inalion of u road 
being inadi' a public road ancf ojx*n for bow's 
to ply although so long as th(‘ road has not 
been made pulnic it lias no power to grant a 
permit. 1959 Mvs 72 (75) [AIR V 40 28]: ILK 
a958) Mys 472'(DH). 

[8j The second part of suli-s. (2) has refer- 
ence only to applications tor new jK^rmits and 
therefore the R. 'F. A. is mit nxpiiretl to ob.serve 
the procedure laid dowai by llie sub-section 
in dealing v^ith the applications for the 
renevv.ii of fK‘rmits, The procedure to be 
followed in their cases is the one pre.sci iIhxJ 
by S. 58 (2). 1952 All 437 (440) [AlR V 39] : 
ILR (1952) 1 All 159 (DB). 

[9] A jr>erinit granted to the State Transport 
Autliority on an application not made in 
compliance with snb-s. (2) will not be vet aside 
at the imtance of a pc'rson, who, being not a 
displac^xi operator, is not at all pn^udiced by 
the grant. 1960 Fat 575 (.582) i A I R V 47 C 
19Bj (DB). 

3. Publication of applications and notice 
— Sub-s. (3) — [1] Idle provisions of S. 57 (3) 
are not merely ilirectory but are ipandatory, 
find the publication of the application or its 
substance as n*<|i!irc'<i by sub-section (3) of 
S. 57 is ordinarily, a condition pret:edcnt to the 
exercise of its furisdiction })y the Hegiociai 
Transport Authority under sub- section (5) ol 
that section. 1959 Mys 62 (65) [AIR ¥46 
C 26]: ILR(I958) Mys ^DB)-H953 Raf I (2) 
[AIR V 40 C 1] : ILR (1952) 2 Raj ^ 
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(9) A Regional Transport Authority may, before such date as may be specifi- 
ed by it in this behalf, replace any stage carriage permit, contract carriage 
permit or public carrier’s permit granted by it before the said date by a fresh 
permit conforming to the provisions of section 48 or section 51 or section 56, as 
the case may lie, and the fresh permit shall be valid for the same route or 
routes or the same area for which the replaced permit was valid : 

Provided that no condition other than a condition which was already 
attaclied to the replaced permit or which could have been attached thereto 
under the law in force when that permit was granted shall lie attached to the 
fresh permit except with the consent in writing of the holder of the permit. 

( 10 ) Notwithstanding anything contained in section 58, a permit issued under 
the provisions of sub- section (9) shall be effective without renew^al for 
remainder of the period during which the replaced permit would have been so 
efiective.] 

fa] AdM by the Motor Vehicles (Amendment) Act, 1956 (C of 1956), S. 51 fw.c .f 
16-2-1957]. [b] Inmrted, ibid. 

OBJECTS AND REASONS 


Proviso to suKser.tion (3) — This Proviso “is 
intended to enable the Regional Transport 
Authorities to reject an application for wrmit 
summarily in castes where the full numV»r of 
vehicles rc*quir(Hl to .serve a particular route or 
area, etc., has already been reachen;!”. 

Subn-sectioriJi (8) to ilO) — These su[)-section.s 
are “nec^essarv, now that permits are to he 
drawn in a dirlcrent form and power is given 

Section 57 — Note (Ifcontd,) 

S Si rice no time has been prescribed by 
(3) for the pulilication of applications it 
should be done within a reasonable time. 
1953 Raj 1 (2) [AIR V 40 C 1] : ILR (1952) 2 
Raj 265 (DR). (A delay of six months cannot 
be said to Iw reasonable.)‘l‘1959 Pat 393 (394) 
lAlR V 46 C 109] (DB). (Lapse of five years is 
not a reasonable time.) 

[3] On the language of sub-s. (3), as it 
reads, it is no doubt possible to say that the 
R. T. A. is not bound to allow a p<?riod of 
thirty day.s after the publication of the appli- 
cation and notice for filing representations 
but can fix any prior date even as the last date 
for that purpose. Even so a date so fixc<l by 
it cannot prevail where the rules framed under 
the Act have pre^scrilnxl clearly a period of 
thirty days for making representations and 
therefore the refusal of the R. T. A. in .such a 
case to hear the parties on the ground that 
their representations were not received by it 
before the date fixed by it in the notification 
would be illegal. 1960 Ker 85 ( 86) [AIR V 47 
C 36]. 

[4] An omission to mention in the notifica- 
tion under sub-s. (3), which is otherwise in 
accordance with its provisions, the date, time 
place of hearing amounts merely to an 
insularity which will not lead to the failure 
of the proceedings unless a failure of justice 
has been occasioned by it. No such failure 
can be said to have been occasioned where the 
R. T. A* later on, has intimated those parti- 
culars individually to the applicants as wdl 
as the persons who had submitted represeaita- 
tions. 1900 Mys 33 (39) [AIR V 47 C 7] (DB). 

[5] Tl» int^tion of the le^slature is that 
the date, tlpie and place should be notified 
and not that it should be done in the same 


to vary the condition, so as to prevent h 
variation without the completion of the for- 
malities ncccs.'^ary to safeguard the intercut r.f 
other operators. Provision to enable a chant!' 
from the old to the new form of permit durint^ 
the currency of existing permits is neces^ar'. 
restrictions to safeguard the interests of (lirj 
permit-holders have been included.” 

— S. O. H. 

notification issued under .snb-s. (3). Evrr! 
if the authority notifies these particulars suh. 
scciuently it can be held that there is suhstai . 
tial compliance with the provisions of tho 
section. 1960 Manipur 36 (39) [AIR V 47 
C 10]. 

[6] The R.T.A. has no jurisdiction to dispo'^r 
of an application within thirty days of its 
publication in the Gazette and grant a per- 
mit. A permit where it had l>een so grante<l is 
illegal. 1957 All 254 (255) [(S) AIR V 44 
C 73] (DB). (Mi.sc. Writ. No. 83 of 1955, 
D/- 12-7-55 (All), Overruled.) 

[7] The rejection of an application for p r- 
mit before the expiry of the thirtv days fr in 
the date of publication of the application dn s 
not offend tne provisions of sub-s. (3\ Thf 
provisions which are mandatory so far as 
the interests of the objectors are concernei] 
are in no way contravened by such an order 
because in passing such an order it necessarilv 
means that the R. T. A., has considert^ all 
the good points that can be urged in favour of 
the objectors. 1900 Raj 63 (64, 65) [AIR \' 47 
C 15] : ILR (1900) 10 Raj 279 (FB). 

[8] The procedure prescribed hv sub-s. 7 
has to be followed in dealing with an appli- 
cation for the renewal of a permit also. Tims 
it is obligatory on the part of the authority 
cause those applications to be publishixl ano 
invite representations in the same manner as m 
the case of applications for permits. 1959 

17 (19) [AIR V 46 C 5] : ILR (1958) Mys 421 
(DB). 

[9] The procedure prescribed by S. 57 need 

not be followed with regard to the grant ot 

temporary permits. 1959 Pat 111 (112) [AIR 
V 40 C 20] (DBL (H«nce failure of a part>' 
to prefer wjeotion to the grant of such a per- 
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STATE AMENDMENTS 

MADHYA PRADESH 

Mahakoshal — In its application to the Mahakoshal rt?gion of the State of Madhya Pradesh 
in sub-sections (9h f5; and (7j of section 57 after the words **Rt»gioiial Transi>ort 

Authority” wherever they occur insert the words “or the State Transport Authority on the 
issue of a direction under the Proviso to section 45”, 

~-C. P. A Berar Act III of 1948. S. 7 [16.1-1948]. 

MAHARASHTRA 

In its application to Bombay area of the State of Maharashtra, in siilustvtions (:?), (»^), (4)^ 

(5) and {7) ot sc'ction 7 after the words “Regional Transport Authority” utsert t!u» words “or 
the State Transport Authority”. — Bom. Act VT! of 1947, S. 8 [2:TS-1947]. 

VlDABBifA ~ The amendment made in this .section by C. P. 6c IWrar Act III of 1948 and 
given under Madhya Pradesh applies to the Vidarbha art‘a of the State of Mahara.shtru. 

ORISSA 

In its application to the State of Orissa, in section 57 — 

in suh-seclion after the words “shall be made” the words in the case of 

State Transport Service not less than two weeks and in other cases” ; 

(b) in sub-section (S) after the words “and the date” in.'iert tlie words “not being less 
than ten days in the case of an application by the State 7'ransport S<!rvice and in 
other cases”. —Orissa Act I of 1949, S. 5.’' 

[a] For the date of commencement of tins aineiulment in different rlistricls of the State of 
Orissa and the conseouenoes that follow on s\ieh commencement, sea foot-note *a’ given 
under clause (2yii) of section 2 : State Amemlmcut — Orissa. 


WEST BENGAL 

In its application to the State of West Bengal, in sul)-sections (2), (3), (4), (51 md (7) of 
section 57 after the words “Regiofial Transport Authority” wherever they occur the 

words “or the State Transport Authority”. — W. B. Act XIX of 1951, S. 9 (15.7-19511, 


Section 57 — Note 3 (rontd.J 

mit would not make liis appeal under S. 64 (f) 

incompetent. )+1959 Haj 119 (120) [AIB V 46 

C 45] : ILH (1959) 9 Raj 144 (DB). (A person 

who has orally oi)iecled to the grant of a 

temporary piTinit can also maintain an ap- 

peal.) 

4. Consideration of rcprc.scntations — 
Sub-s. (4). — [Ij Provision-s of sub-s. (4) are 
mandatory and hence the R. T. A., cannot 
grant a permit l)efore considering tlie repre- 
sentations vvliieh have Ix'cn made. 1955 Trav- 
Co 74 (76) [AIR V 40 C 26] : ILH (1953) 
Trav-Co 234. 


[2] The Regional Transport Authority can 
consider only such objections against an appli- 
cant as are set out in a representation submitt- 
ed in writing in accordance with the provi- 
sions of S. 57. 1956 Madli-B 231 (235) [AIR 
V' 43 C 90] (DB). (Objection for grant of j>er- 
rnit to a person not taken before R.T.A. — The 
Appellate authority cannot consider such an 
obj^tion.) 

[3] A person who does not make his 
representation within the time sptx:i6ed in 
•sub-s. (3) is not entitled to lx* heard at the 
time of hearing of the application for piTmit. 
1953 Nag 150 (151) [AIB V 40 C 5lj : ILR 
(1953) Nag 675 (DB)4'(*57) 1957 Ker L T 629 
(632, 633). (Party not filing representations in 
time becomes disentitled to any notice of 
appeal also.)*H955 Mad 660 (661) [(S) AIR 
42 C 210] : ILU (1956) Mad 498 (DB). (Hence 
fie is also not entitled to a notice or hearing 
in the revision preferred against the order of 

R* T, A., becau.se he cannot be considered 
lo be a party to the proceedings.) 

[4] Section 57 (4) prohibits a Regional 
Transport Authority from considering repre- 
•^tations received after the appointed date. 

Andh-Pra 321 (325) TaIR V 46 C 93] : 

ILR (m9) Andh-Pra 54 (DB). 


[5] In an iipixsd under cl. (a) of 8. 64 by 
the person vvliose application hu a permit bus 
been rejcct^Jil the apixdlatc authority is fully 
compc'tent to consider tlic ouestion wlu?(her 
the permit had been wrongly refusixl to the 
appellant and granted to anotiier and for 
that purpose also any objection of the nature 
specified under Cl. (f) of that si.x.!tion even 
thougli the appellant liad not taken that oh- 
jection l)efore the Regional Transport Autho- 
rity in the manner providixl by S. 57. 1959 
Assam 183 (187) (AIR V 46 C 40] t ILR (1957) 
9 Assam 206 (DB). 

[6] Sub-s^xtion (4) has the effect of only de- 
barring a person whose pi»rmit is aflcK-ted by 
the proposed variation of the permit of ano- 
ther from making repre.srmtations Ixjforc? tlio 
Regional Transport Authority when he has 
failed to prefer ins obj(!Ction.s to the variation 
within the time permittetl by law as laid 
down in .suh-s. (5) read with .sub-s. (3). It 
has not the effect, whetlicr Ixjforo or after tlie 
amendment of the Act in 1956, of depriving 
the right of such a p<?rson to app(*al under 
cl. (b) of S. 64 on the ground of his non-corn- 
pUance with those sub-sections. 1959 Raj 41 
(43) [AIR V 40 C 12] : I L R (1958) 8 Raj 1112 
(DB). 

[7] The juriwliction of the apptdiate autlio- 

rity to entertain an app(*al under cl. (f) of 
S- 64 at the instance of a person d<*pt*nds on 
that person having made liis gricvnice in a 
representation or objection in the form and 
manner prescribed by this ^><x?tion. Where 
the appellant is not so qualifltxl hf» appeal 
cannot be entertain<xl however hard his case 
may be. 1953 Vindh-Pra 41 (42) (A I R V 40 
C 21) ♦ 1951 Orissa 81 (84) [A I R V 38 C 261 
(DB). , ^ 

[8] The proper time for the personi intereit* 
ed in the matter for making repretentatioiif 
against the grant of a permit is when the ap. 
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Section 57 — Note 4 (contd.) 
plication hait been published by the Regional 
Transport Authority as required bv S. 57. 
That is the only opportunity which has been 
allowed to them under the law for making 
representation. They have no right of being 
heard by the appellate authority. 1959 Raj 
121 <12.3) [AIR V 45 C 46] : ILR (1959) 9 Raj 
120 (DB). 

[9l Sub-section (4) which rcxpitres repre- 
sentations to be in writing does not apply to 
the representations of existing operators which 
are made under S, 47 (1), Hence they do not 
lose their right of appeal under cl. (f) of S. 64 
irecatise of their not having objected to the 
grant of the permit in writing in accordance 
with siib-s. (4) of this section. (’55) ILR (1955) 
Trav-Co 52 (64). (Tluj suh-set^tion applies 
only to the representations made by private 
individuals in response to the notification 
publi.she<l under suh-s. (3).) 

[10] A person who docs not oppose the ap- 
plication for a permit by filing objections 
under sub-s. (3) cannot appeal against tlie 
order granting the permit. Hence be cannot 
al.so Ih? aggrieved it the appellate order re- 
verses the order of the Regional Transport 
Authority refusing a p<»rniit and grants one 
to the applicant. That being so he is not en- 
titled to challenge the appellate order by an 
application under Art. 226 of the Constitu- 
tion. 1952 Trav-Co 443 (444) [AIR V 39]. 

[11] The omission of an applicant to take 
objections to the rival applications will not 
denar him from seeking rcmt*dy under Art. 226 
of the Constitution where no orders have hetm 
passed by the Regional Transport Authority 
on his application. His omission can only 
debar him from chalk'nging the validity of 
the permits granted to the rival applicants. 
1953 Raj 1 (3) [AIR V 40 C 1] : ILR a952) 2 
Raj 265 (DB). 

[12] The mere fact that the Regional Trans- 
port Authority heard an objector who did not 
me ins representations w'ithin time is not suflR- 
cient to condemn its order refusing the rene- 
w*al of a permit which had in fact been passed 
without taking notice of those belatcM:! re- 
presentations. 1957 Pat 732 (734) [AIR V 44 
C 219] (DB). 

[13] The requirement of furnishing a copy 
of the application is with respect to an ap- 
plication for a permit, and need not neces- 
sarily apply to an objection in respect of the 
variation of the conditions of the permit. 
1956 Raj 125 (126) [ (S) AIR V 43 C 38j : ILR 
(1956) 6 Raj 86 (DB), 

5. Hearing of objectors ~~ Sub-s. (5). — 
[1] The failure of the Regional Transport 
Authority to give a hearing as requircxl by 
sub-s. (5) to the person who has made repre- 
sentations invalidates its entire proceedings. 
(»54) Madh-B L J 1954 H C R 91 (96) (DB). 

[2] The provisions of sub-s. (5) are manda- 
tory. Hence the transport authority in grant- 
ing permits cannot act in a manner which 
has me effect of depriving the intending ohjec- 
tors an opportunity to state their objection 
and be b^rd in support of them. If it does so 
tte granting the permits would be arbitrary 


and against the provisions of law. 1960 Mani- 
pur 36 (40) [AIR V 47 C 101. (Notice of meet- 
ing not given — Meeting held before last date 
fixed for receipt of representations — Conse- 
quently no representations considered or objec- 
tor heard — Order granting permits cannot he 
sustained.) 

6. Representations in the case of con- 
tract carriage permits— Sub-s. (6). — [1] The 

provi.sion relating to the hearing of a repre- 
sentation against the grant of renew^al of a 
contract carriage permit contained in sub- 
section(6) is mandatory. 1951 Him-Pra 36(46) 
[AIR V 38 C ll]-f(’57) 61 Cal W N 590(596^. 

7. Reasons for refusal — Sub-s. (7). — 
[1] The Regional Transp(Ut Authority func- 
tions as a quasi-judicial body when dealiia' 
with the grant or refusal to grant rx'rmits and 
hence its order should ex facie show reasons 
for making it in a sticcinct form. 1957 Haj 
237 (2.39) [AIR V 44 C 90] : ILK (1955) 5 H ij 
545 (DB)+1959 Mys 72 (73) [AIR V 46 C 28; : 
ILK (1958) Mys 472 (DR). (Issue of permits — 
Reasons must Ix^ cle.irly stated in such a man- 
ner wdiicli would en:il)le the apjxdlate Court 
to canvass its rnrnx‘tncss.)-f 1953 Mad 59 \H0; 
[AIR V 40 C 19’. (Regional Transport Antln*. 
rity when issaiing a permit should clearly 
state its reasons for doing so, so that an apprl- 
late authority may be in a position to can- 
vass those reasons.) 

[2] Tlie R. T, A selecting some out ol 
applications for granting permits must give 
the reasons which wa*igned with it for pre- 
ferring those applications over tlie otlitrs. 
3’liat there was no necessity for additional bus 
service over and above the permits sanetiont d 
on the route is no such reason, 1955 N 1’ (' 
(Trav-Co) 2564 [AIR V 42]. 

[3] Failure on the part of the Regional 
Transport Authority to give to an apnlicanl 
for permit reasons for refusal thereof in ac - 
cordance with S. 57 (7), Motor Vehicles Act 
and consequent rejection of the application 
are prima facie arhitrarv. 1953 Orissa 235 
(236) [AIR V 40 C 65] (DR). (The High Court 
can interfere and issue writ against the deci- 
sions of Stalutorv Tribunals like R. T. A and 
S. T. A whtm such dtx^isions disclose a viola- 
tion of provisions of the Act.) 

[4] The reasons for refusal for permit must 
not be too vague and inadequate. 1956 C.al 
490 (495) [AIR V 43 C 142]. (Refu.sal on the 
ground that in the considered opinion of the 
R. T. A ttic applicant was not found dcser\- 
ing is too vague.) 

[5] Where the reasons for refusing the ap- 

plications for permit are given by the H. 7 - A 
in a rolled up manner in respect of a group ot 
applications and the individual cases are not 
dealt with separately, there is a non-com- 
pliance of S. 57(7). 1957 Cal 638 (643) 8 
A I R V 44 C 165] : I L R (1958) 1 Cal 486 
(Failure to give reasons for each individual 
case hampers him in the matter of preferring 
appeal because he would not be in a position 
to know which particular reason was appnt^l 
to him.) j 

[6] Keasons which are based on consider^ 
tions not mentioned under S, 47 cannot 
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Duration and renewal of permits. 

^{{1) (a) h stage carriage permit or a contract carriage permit other than a 
temporary permit issued under section 62 shall l>e effective without renewal 
for such period, not less than three years and not more than five years, as the 
Regional Transport Authority may specify in the ^x^rmit. 

(b) A private carrier’s permit or a public carrier’s pt'rrnit other than u 
temporary permit issued under section 62 shall he effective without renewal for 
a period of five years.] 

(2) A permit may be renewed on an application made and disposed of as if 
it were an application for a permit : 

'^[Provided that the application for the renew^al of a {permit shall l>e made, — 
(a) in the case of a stage carriage permit or a public carrier's permit, not less 
than sixty days before tlie date of its expiry ; and 
(h) in any other ca.se, not less than thirty days before the date of its expiry :] 
Providing ^[further] that, other conditions being equal, an application for 


renewal shall be given preference over 

Section 57 — Note 7 /co tdj 
justify llu* refusal ot a stage carriage rH'nnit. 
Thus a refusal on tlie ground of the (Uvision 
of tl\e Government to nationalise the motor 
transport is not sustaiiiahle. 1954 Assam 212 
(217) ;Ani V 41 C hi i : ILK (1955) 7 Assam 7 
♦ 1956 Tat 7 > (SO) US) Mil V 45 C 20 {DB)|. 

[7] Where re.isons are given by the Hoad 
Tralhc Hoard in the order refusing an appli- 
cation for iXTinit the fact tliat the order could 
with advantage* have lH*en written in a more 
tiet.iilcHl and elaf)Orate fashion is no reason to 
liold that it d(H’s not comply with the provi- 
sions of sul)-s. (7) of S. 57. 1957 I'rav-Co 254 
(255) IMH V 44 C 95]. 

1 , 8 ] The failure of the H. T. A to giv^e rea- 
sons for the refusal of a permit is a defect 
which can set right hy the apptdlate autlm- 
htv in its own ord(*r. 1960 Andn Pra 371 (2) 
lA I R V 47 C 121!. (Hence the appel- 
late order which lias set right the defect can- 
not l>e set aside on the ground of tlie defect 
in the order of the H. T. A.) 

[9] The word “order” is loosely used in 
Rule 4-37 (3) of the Punjab Motor Veliicles 
Rules, 1949, for the reasons for the refusal 
referred to in sub-s. (7) of this set'tion. That 
rule rtxjiiires copies of the orders against 
which appeals can lie under S. 64 slioultl be 
iven to the parties by the H. T. A. A mere 
caring by the parties when the order is l>e- 
ing dictated would not amount to a receipt of 
the order or reasons for the refusal w ithin the 
meaning of that rule. ('49) 28 Lah L Tim 1 

(2) (Ea.st Punj). 

8. Variation of conditions — Suh-s. (8). — 
il] It is true that S. 57 does not apply to 
temporary permits but the proct*dure prr*s- 
cribetl by it cannot be deviated from when 
what is .sought to l>e done amounts not to the 
allowing of a deviation of the route in a tem- 
l^rary permit but in a regular permit. Thus 
after regularising a temporary permit 
the authority ^lows a deviation of the route 
*»»entioned in the regular permit issued after 
t«gularisat4on and enters the same on it 
J^thout following the procedure mentioned 
tbo section it must be held that it has not 


new applic ations for |KTmits. 

Ih*i.''Ii validlv done. 1959 Punj 638 ^642) (AIR 

V 46 G 2031 : ILH (1959) Punj 2121. 

[2! A variation of the conditions 

of a permit allowed without following the 
proetMlure j)rescrilnMl by S. 57 is illegal not 
only on tli.it ground but al.so liecau.se tlu re is 
no provision in the At t for allowing sucli a 
variation. 1960 Ker 239 (240) [A i R V 47 
G 116). (Order idlowing temporary variation 
of route.) 

[3] An application for refivatiou of the 
-Starting and terrnin.il points i.s not an appli- 
cation for varying the conditions of the |Xt- 
mit by inclusion of a nt*w route or routes or a 
iiew' area within the 'meaning tif elau.st* (8). 
Even if the order granting .such an applica- 
tion results ill the increase of the fre^iuency 
of the service it will be amply protec^ted by 
the proviso to that sub-section. 1958 Ker .T39 
(340) [AIR V 45 C 121). 

[4] Grant of permit to carry on bu.s service 
between two points — Transjwrt Autliorily 
curtailing distance temporarily till repidr of 
road — It is modification of permit which can 
Ix! t^ftH ted without going into formalities re- 
quisite for issue of frt;sh pi*rmit. 1955 N U C 
friav-Co) 5102 LAIR V 42]. 

SECTION 58 ™ SY NOPSIS 

1. Duration of permits. 

2. “Without renewal.” 

3. Renewal of permits. 

1. Duration of permits. — 11] A permit 
though issued for a period of less than (fuee 
years w'ould he valid for a pi*riod of three 
years- 1959 Cal 543 (548) [AIR V 46 C 148). 

[Sec however 1952 Madh H 128 (129) [ AIR 

V 39]. (Case decided Ixdore the uiti* i^dmerit of 
the section — Permit issuixi for one year cannot 
remain in force for a period of 3 years under 
S. 58 of the Act as extended to Madhya 
Bharat-)] 

[2] Section 58 does not permit an Inter- 
pretation to be placed on It by which a 
temporary permit, wronglv iasu^ by the 
R. T. A. in tiie absenoe of any juftification 
under S. 62, could be treated as a regular 
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^[(3) Notwithstanding anything contained in the ®[first] proviso to sub- 
section ( 2 )» the Regional Transport Authority may entertain an application for 
the renewal of a permit after the last date specified in the said proviso for the 
making of such an application, if the application is made not more than fifteen 
days alter the said last date and is accompanied by the prescribed fee.] 

[a] Subutiiuted for the original sub-section (7), by the Motor Vehicles (Amendment) Act 
1956 (C of 1956), S. 52 [w. e. f. 16-2-1957]. [b] Inserted, ibid, [c] Inserted by the 
Hepcaiing and Amending Act, 1960 (LVIII of 1960), S. S and Sch. II [26-12-19^]. 

OBJECTS AND REASONS 

“Section 58 (i) has l^een amended bv some applicable in all the States, it is necessary to 

State Governments. In order to supersede such re-enact that sub-section . ** 

State enactments and make section 58 (J) -S. O. R. 


STATE AMENDMENTS 

The ainendmcnts made in section 58 by the State legislatures are given below. In 
the light of the new sub-section ( 1) in place of the former sub-section i 1 ) o{ section 58, 
it is doubtful whether the amendments made in sub-section ^7.^ by the State legis- 
latures continue to lx? valid. See the observation produced under the heading “Objects 
and Reasons’* alxive.] 

ANDHRA PRADESH 

In its application to the pre-reorganised State of Andhra Pradesh, excluding the transferrtxl 
territories, in sub-section of section 58 omit the words “not less than three years and not 
more than five years” and tlie Proviso. — Madras Act XX of 1948, S. 10 [21-12-1948]. 

BIHAR 

In its application to the State of Bihar, to section 58 add the following sub-section, 
namely,'— 

‘YSj Notwithstanding anything contained in sub-section O A the State Government 
may, by order, direct the State Tran.sport Authority or a Regional Transport Authority to 
limit to any periml which shall he less than the minimum fixed in the said sub-section, the 
period of validity of permits or class of permits in respect of transport vehicles or class of 
transport vehicles used in areas or on routes or portions thereof specified in a notification 
under sul>-section (1) of section OfiA.” 

—Bihar Act XXVII of 1950, S. 10 [21-7-1950]. 


Section 58 — Note 1 (contd.) 
permit, ignoring the fact that the provisions 
of the Act relating to the issue of such permits 
have not bt*cn complied with. Hence, it is also 
not possible to hold that the permit would 
remain valid without renewal tor a period of 
three years under the provisions of the section. 
1951 All 257 (262) [AIR V 38 C 51] : I L R 
(1951) 1 All 269 (FB) 4. 1953 As.sam 74 (76) 
[Am V 40 C 31] : I L R (1952)- 4 Assam 9 
(DB). (Temporary permit not justified by S. 62 
can only lx? set aside — They cannot lx? treated 
as permits having a duration of three years 
under S. 58.) 

[But sec 1945 Cal 200 (263) [AIB V 32] * 
I L R (1944) 1 Cal 631 (DB). (Case decided 
before the amendment of sul>- section (1) but 
not affected by the amendment — Permit 
neither a temporary permit under S. 62 nor 
one issued after following the procedure pre- 
scribed by S. 57 Still it is not void but 
would remain valid until it is revoktxi— As 
such it would attract the provisions of para. 1 
of the section,)] 

[3] The fact that the Chairman of the State 
Transport Authority by an order allowed the 
permit-hedders to ply their buses on the routes 
during the course of the proceedings started 
by them with resp^t to certain serious allega- 
tions against the Regi<mal Tranport Authority 
who had refuaed to renew their permits by the 
Regicmal TraMwrt Authority does not mean 
that the peemit-idders were merely temporary 


permit-holders. 1954 Assam 219 (222) LMK 
V 41 C 62] : 1 L U (1955) 7 Assam 2> (DB). 

[4] The renewal of a permit falling within 
clause (a) of sub- section (1) should be made 
for a duration of not less than three years and 
not more than five years and the R. T. A. has 
no discretion in the matter. Clause (a) of sub- 
section (1) applies to the cases of grants of 
piTmits as well as renewals of them. 1960 S C 
321 (326) [AIR V 47 C 55] : 1960-2 SCW 146 
^ 1951 Him Pra 36 (45) [AIR V 38 C 11]. 

2. “Without renewal.” — [1] The phrase 
‘without renewal’ in S. 58 shows that the 
Legislature had in contemplation cases where 
the competent transport authority had in fact 
issued permits for a fixed period and^that 
period was less than three years. 1945 Cal 
260 (263) [AIR V 32] : I L R (1944) 1 Cal 631 
(DB). 


3. Renewal of permits. ~ [1] In the cast 
of applications for the renewal of old permits 
appointment of dates for their rweipt under 
the latter part of sub-s, (2) of S. 57 is not 
necessary. Old applicants must be presumwl 
to know the dates on which their pennits arc 
to expire and therefore to be in a position to 
apply w ithin the time statutorily 
for making applications for permits. 19^2 AJ‘ 
437 (440) LaSTv 39] : I L R (1952) I All 1^9. 

[2J Any rule framed by the Goyemment 
und^ the Act which enlarges the peri^ 
cribed by sub-s. (2) for making an appUcatioo 
for reoawal of a permit is ultra vires and m- 
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I^ADHYA PRADESH 

Mahakohhal. — In its application to the Mahakoshal rt'f^von of the Stale of Nfadhya 
Pradesh, in section 58 — 

(a) in s\d>-section after the words “Regional Transport Authority** instrt the words 
“or the State Transport Authority on the issue ot a diiecliou under the Proviso to 
section 45 ‘* ; 

(b) after sub-st'ction add the following sulvsection, namely, — 

'Udi Notwithstanding anything contained in snh-srvtion f /A the State Ciovemment 
may order a Regional Tran>port Authority to limit the fHTiod tor which any permit or 
class of jx?nnits is issued to any i^erifHl less than the minimum stK'i itisl in the Act, 

-C. \\ N' Berar Act HI of 1948, Ss. 7 and 8. 116.1-1948.] 

MADRAS 

In its application to the pre-rwrgainstxl State of Madriis, excluding the transferred terri- 
tories, Si'Ction 58 is amendc*d; tlie ameiKlment matle is the same as given umler Andhra l^radesh. 

—Madras Act XX of 1948, S, ID, 12142-1948.] 

MAHARASHTRA 

In its application to Bombay area of the State of Maharashtra, in st^v'tion 58 — 

(a) after the words “Hegional Transport Authority’* tns^^rl tlie words “or the State 
Transport Authority” ; 

(b) after sub-section ( 4 add tlie following sub-section, namely, — 

‘Y-‘U Notwithstanding anything contained in sub-section f above, the State Govern- 
merit may order a Regional rransport Authority or the State 'rransport Authority to limit 
the period tor which any permit or class ol |H'rmits is issutHi to any jXTiod less than the 
minimum prescrilied in tlie Act.” — Ifom. Act VTl of 1947, Ss. 8 and 10. l.2vl-3-1947. j 
V'lDARiniA. — The amemhnents matle in st^t tion 58 l>y C. P. lit'rar Act III of 1948 and 
given under .Madhya Pradesh apply to the \adarbha are.i ot the State ol Maharashtra. 

MYSORE 

In its application to the vvliole of tin* Mysore area, to section 58 add the following sub- 
.section, namely, — 

'"(3) Notwithstanding anything containetl in suh-s(»etion fiA the State Government 
may order a Hegional I ransport Autliority or the State Transport Authority to limit thes 
period to which any permit or class of permits is issued to any period less than three 
years.’* — Mysore Act XIV of 1953, S. 2. 123-7-1953.] 


Section 58 — Note 3 (contd.) 
opcTative. 1957 Ker 187 (188) [(S) AlH V 44 
C 94]. (Rule 195 of the T, G. Motor Vehicles 
Rules which enlarges the presc ribed jxuiod of 
sixty days to two months in tlie case of stage 
carriage i>ermits or public carriers permits is 
therefore not valid.) 

[3] Applications for renewals of permits 
have to l>e ailvertised under S. 57 because sub- 
s. (2) of this section rtxjuires that they should 
lx treated as applications for permits. (’57) 
I L U (1957) 7 Raj 727 (73*1) tDB). 

[4] A renewed permit amounts in effect to a 
neu- permit granted for a fresli pericnl replac- 
ing the old one. Hence a suspension ot the 
old permit ordered for the breach of one of its 
conditions cannot be enforced against the 
renewed pi'miit. 1957 Andh Pra 470 (471, 
472) [AIR V 44 C I49j (DB). 

(But see 1957 .Mad 392 (395) [(S) AIR V 44 
C 119] : 1 L R (1957) Mad 675 ] 

Discretion oj li. T. A. 

[5] A holder of stage carriage permit cannot 
claim the reneu’al of his permit as a matter of 
right, 1956 S C 298 (.305) ((S) AIR V 43 C 53): 
1958 S C R 28 4. 1957 Assam 139 (142) ((S) 
AIR V 44 C 35] : I L R (1957) 9 Assam 479 
(DB)4.1957 Orissa 121 (124) (AIR V 44 C 38] : 
ILR (1957) Cut 117 (DB). (The word “may” 
in the context of suh-s. (2) does not appear to 
have an imperative force.) 1955 Sac 57 
159) [(S) AIK V 42 C 22] (DB). (Permit- holder 
has no absolute right to renewal at old rates — 
Kenewai at rate below prescribed niinimum — 

tVoL 10.3 2 A. M. 31. 


Permit -liolder cannot accept permit and re- 
pudiate the rate ) 

16] An ai)plication for renewal of a stage 
carriage iH-rriiit along a particular rouli* will 
generally have to survive the comiH'tition 
along with otlur anplicanls. All lliat tlie 
applicant lor renewal can claim is a pnderence 
over filher.s, if other conditions are mual. 
1957 Andh Pra 470 (471. 472) IAIUV44 
C 149] (DB). {Orernded by AIB 1057 S C 
489 on another point.) 1959 Mys 17 (20) 
[AIR V 46 C 5] : ILK (1958) Mys 421. 

[7] 'I'he provisions of sub-section (2) regard- 
ing tlie renewal of permits, being procedural, 
would apply a.s they stand nmendixl to appli 
cations made belore .such amendment ]>m 
still ptmding for dtsnosal. Hence even though 
an applit ant wouJu have b(«5n cnlitlcnl to a 
renew al as the sole upplicfinl under sub-six'- 
tion (2) as it stood at the time of his making 
the application he would not continue to l>e 
so entitled even alter the amendment whem 
there arc other applicant.s ahso. 1957 Orissa 
121 (124) [A I a V 44 C 38] : I L R (1957) Cut 
117 (DB). 

[8] Since an application for the renewal of 
3 permit has to lx* treated on the same baaii 
a.s an original application fOr a permit the 
provision.^ of S. 47 (1) wotild govrrm lueh an 
application also. Hence the K. T. A. can take 
into account any rep resea tati on i made by 
any person, body or association interosted 
in road transport tacililief in disposing of the 
application. 1958 Madh B 175 (176) [A I R V 
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ORISSA 

In its application to the State of Orissa, in section 58 — 

(a) for suh-scction (I) substituU the following suh-section, namely, — 

**(1) A permit other than a temporary permit issued under section 62 shall normal! 
he eflective without renewal, for such period, not less than three years and not more thu 
five years, as the Hegional Transport Authority may spetaty in the permit : 

Provided th<at if the Hegional Transport Authority is satisfied that an existing or a 
prosp<?ctive Stale Transport Service can or is gf)ing to l>e extended to any route or area oii 
the p<'rm it within a period of three years from the date on which the permit is to he 
eif(r*ctive, the penmt shall for such shorter period as the Regional Transport Aiithoritv 
may consider suitaole in order to avoid conflict with the prospective extension of sucli 
State Transport Service.” 

(b) In the Proviso to sul)-sect ion f^Mfter the word ‘permits’ in'^ert the words “by parties 

other than a State Transport Service”. — Orissa Act I of 1949, S. 6.® 

[a] For the date of commencement of this amendment in diflerent districts of the State 
of Orissa and the consequences that follow^ on such commencement, foot-note ‘a’ 
given under clause of sc'ction 2 : State Amendment — Orissa. 

WEST BENGAL 

In its application to the State of West Fkmgal, in section 58 — 

in sub-section after the words “Hegional Transport Authority” wTierever they 
occur insert the words “or the State Transport Authority” ; 

(b) after sub-section (2) add the following, namely, — 

Notwithstanding anything contained in sub-section the State Government 
may order a Hegional 'Praiisport Authority or the State Transport Authority to limit the 
period for which any permit or class of permits is issued to any perioil less tfian tlie 
minimum prescribetl in this Act.” 

— W. B. Act XIX of 1951, Ss. 9 and 11. [13-7-1951] 


Section 58 — Note 3 (contd.) 

43 C 741 (DB) 4* 1955 Sau 57 (59) [(S) AIH V 
42 C 22] (DB). 

|9j A Hegional Transport Authority cannot 
refuse a stage carriage permit or its renewal 
on the ground of u State monopoly or on tlie 
ground that on some future date the State 
Government may run their own service. 1956 
Put 73 (80) i(S) A 1 K V 43 C 2C)J (DB) * 1951 
Him Pra 36 (47) [AIK V 38 C ilj. 

i IQJ Tile H. T. A. is in the nature of a quasi - 
iutiicial body and in acting as such it has to 
nave some proof of the conviction of the ap- 
plicant before it can refuse a renewal of his 
i)eriiiit on that ground. 1958 All 30 (31, 32) 
Ia 1 H V 45 C 10]. (Hence a refusal on the 
basis of police reports of such convictions is 
not justified.) 

[11] A ix‘rinit granted without following 
the procedure prescribed by S. 57 can at best 
be regarded only as an irregular permit and 
not as a txjrrnanent one and hence tlie refusal 
by the H.T.A. to renew such a permit infringes 
no legal right of the holder therwf. 1952 Nag 
353 (355) lAia V 39]: ILH (1953) Nag IIO(DH). 

[12j A refusal to renew the pimnit of an 
applicant on the ground of his convictions 
cannot l)e said to be discriminatory solely on 
the ground that tlie R. T. A. had in other cases 
granted permits to persons with four or five 
conventions. The decision in each case must 
depend on the facts of that particular case. 
1958 All 30 (32) [AIR V 45 C lOJ. (But where 
the renewal had been refused on non-existent 
ctmvictions and challans the High Court 
would quash the order of the R. T, A. and 
^rect it to dispose of the application accord- 
ing to law.) r o 1 1 

113] The provisions m S. 43 read with 
S. 58 and sTs^ (inserted by the C. P. and 
Berar Act, 3 of 1948) which empower the 


State Ciovernment to place restrictions on ti)(' 
plying ot public buses, to confine the use of 
public highways for running buses to only 
such persons as have been granted [H^nnits 
and to cancel or refuse permits are clearly 
saved by t l. (6) ot Art. 19 ot the Constitution, 
lienee the refusal of tlie H. T. A. to renew 
certain permits in accordance with tlie direc- 
tions issued by the Government cannot be said 
to violate the right of tlie perrnit-lioldei s 
given to tliem by Art. 19 (1) (g) of the Constitu- 
tion. 1952 Nag .3.53 (354) [A 1 U V 39j : 1 L H 
(1953) Nag 110 (DB). 

'141 A refusal on the part of the Regioiiril 
Transport Authority to renew a permit under 
the Act to a person who has been delilx'rately 
and habitually defaulting in payment of taxes 
cannot be said to be not a reasonable restric- 
tion on the right of that person under Art. 19 
(1) (g) of the Constitution in the interest of the 
puldic. 1955 .Mad 205 (206) [(S) A I R V 42 
C51J (DB). 

[15J Application for renewal of permit 
heard by il. T. A. and judgment re.served — 
Subsequent change in constitution of R. T. A. 
— Judgment delivered by new R. A. after 
receipt of enquiry report but without giving 
fresh hearing, is nullity. 1960 Pat 333 (338) 
[AIR V 47 C 118] (DB), 

Validiiy of retieued permits. 

[16] The validity of the renewed permit 
depends on the validity of the original permit 
and consequently a Court is entitled to decide 
the question whether the permit was rightly 
granted or not even after the expiry oHhe 
period of the permits 1937 Andh Pra 739 (743) 
LAIR V 44 C 233], 

[17] When an application for renewal is 
made, the illegality of a permit is a matter to 
be talcen into consideration by the R. T. A. 
1957 All 254 (256) l(S) A 1 R V 44 C 73]* 
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SECTION 58A STATE AMENDMENTS 

MADHYA PRADESH 

Mahakoshal — I n its application to the Maluikoshal rc^jion of the State of Madhya 
Pradesh, after section 58 insert the following section, namtly. — 

**58A. Grant of la Statue) Government^ UM'al aiithantp, et^\ — Notwithstainling any- 

thing hereinl^efore containeii, the State Government may hy order direcrt any Uegional 
Transport Authority or the State Transport Authority to grant a stage carriage jx^rmit to 
the State Government or any undertaking in which the State Ciovernmenl is financially 
interested or a permit-holder whose ix^nnit has Ikxui cancelKxl under sec tion 48 or any 
local authority spcx^ified in the order.** 

-~C:. P. ^ Berar Act III of 1948. S. 9. [16-1-1948.} 

MAHARASHTRA 

In its application to Boinhay area of the State of Maharashtra, after stH tion 58 the 

following section, namely, — 

**5SA. Grant of fwrmit to local nuthiyrity. — Notwithstanding anything hereitdxdore con- 
taiptnl, the State Government may hy order <lircx't any Hegionaf Transport Autlionty or 
the State Transport Authority to grant a stage carriage permit to the State Government or 
any local authority specified in the order.’* 

—Horn. Act VII of 1947. S. 11. 1^5-5.1947.] 

V^iPARUHA. — The newlv im^ertcd section 58A bv C. P. 6f Ikuar .^ct III of 1948 given uiuler 


Madhya Pradesh applies to the \5darhha area 
WEST BENGAL 

In its application to the State of West Ben 
as the one given under Maharashtra. 

59. General conditions attaching to 

(]) Save as provided in section 61, c 
one person to another except with 

Section 58 — Note 3 (ennid.) 

(S. T. A. in appeal holding certain permits 
illegal but williout iuterlering witli their 
operation dirt^cting lb T. A. not to renew them 
— H. T. A. is bound by such direction.) 

[18] When the grant of a permit is set aside 
by a higher authority the renewal thereol also 
stands automatically set aside and does not 
continue to subsist tor the period for vviiich it 
was renewtxi. 1957 S C 489 (492) [(S) Alii V 
44 C 74] : 1957 S C H (m. (A I ii 1957 Amih 
Pra 470. Overruled.) + 1956 Mad 145 (144) 
[AIH V 43C 74] (DB). 

[19] Renewal of permit, subject to implied 
condition that tlie renewal should stand can- 
cel Icstl if the right of the appellant to the 
original permit was negativeil ny the Court, 
does not render it inoperative. 1957 S C 489 
(494) [(S) AIR V 44 C 74] : 1957 S C R 665. 

Jiemedy against refusal to renew. 

[20] A person who is aggrievwl f)y the 
refusal to renew a permit can file an appeal 
under S. 64 (e). 1956 Vindh Pra 58 (39) [AIR 
V 45 C 20]. 

[21] Where an application for renewal of 
permit for buses is disposexi of without follow- 
ing the procedure laicf down by Ss. 47 (1) and 
'^7 (5) and the applicant has l>een given no 
opportunity of being heard under S. 57 (5) and 
the application is disposed of by reference to 
^traneous and illegal matters, toe applicant’s 

«od correct remedy is that pn>videtl by 
5* 45 of the Specific Relief Act. 1948 Mad 
400 (409) [AIR V 35 C 197] (DB). 

When the renewal of a permit was not 
J«4us©d on the ground of previous conviction 
ror violating rules of the permit but those 
^c^vicHons were only the basis for the opi- 
the appellate authority that it was not 
to the public interest to renew the permit and 


of the State of Maharashtra. 

gal, the newlv Inserted stx^ion 58 A is the same 
— W. B. Act XIX of 1951, S. 12. 115-7-1951.] 

all permits. 

i permit shall not lx? transferable from 
the permission of the transport authority 

tlic material on wliich the appellate authority 
came to tins view was rehwant to the isub/itc-t 
on w'hit h the aiilluu itv fiad to form its view 
it is not for tlu* High Court in the exercise of 
its jurisdiction under Art. 226 of the Gonstitn- 
tion to sit in judgment ami hold whether that 
view was nglit or WTong. 1955 N U C (All) 
5540 [AIR V 42]. 

125] When* the R. T. A. renewed the per- 
mit under S. 58 (2) tor a period of one year, 
and in a svnt ix*tilion the order regarding the 
perifni is hedJ to he illegal, it is open to the 
Sunieme Court to sever the illegal part of tfie 
order from the legal part and quash tfie illegal 
part ami issue a tlirection in the nature of 
mandamus rerjuiring the authority to carry 
out the duly laid on it by S. 58 (1) (u) read 
with 8.58(2) in grunting the renewal. I960 8C 
521 (527) [ AlU V 47 C 55J: 196t)-2 SCR 146. 

Section 58-A (Madhya Pradesh )“-Note 1 

[1] Under S. 45 read with S. 58 and S. 58-A 
as in.serted by C. B. and Bt*rar Act, 3 of 1948 
it is 0|X^n to the State Government to pla< e 
restrictions on the plying of bmie.s, to confine 
the u.se of public highways for running pidjiic 
buses to only such jjcrsons as have berm 
granted permits under the Act and to caned 
or refuse to renew fiermits held hy an ri[K?ra» 
tor or class of operators and thc^se provtsioiis 
have been clearly .saved by clause (6) of 
Art. 19 of the Constitution. 1952 Nag 553 
(554) [AIR V 59j : I L H (1955) Nag 110* 
(Hence the refusal of the R. T. A. to renew 
the permit does not violate the fundamental 
rights ^ a permit-holder.) 

Section 59 — Note 1 

[1] A partnership in respect of a lorry buii- 
ness which involves a transler of a permit will 
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which granted the permit and shall not without such permission operate to 
confer on any person to whom a vehicle covered by the permit is tiansferr^ 
any right to use that vehicle in the manner authorised by the permit. 

The holder of a permit may, with the permission of the authority by 
which the permit was granted, replace by another vehicle of the same nature 
and capacity any vehicle covered by the permit. 

(;j} The following shall l>e conditions of every permit — 

(a) that the vehicle or vehicles to which the permit relates are at all times so 

maintained as to comply with the requirements of Chapter V and tl)e 

rules made thereunder; 

(b) that the vehicle or vehicles to which the permit relates are not driven at 

a speed exceeding the speed lawful under this Act; 

(c) that any prohibition or restriction imposed and any maximum or minimum 

fares or freiglits fixed by notification made under section 43 or observed 

in connection with any vehicle or vehicles to which the permit relates; 

(d) that the vehicle or vehicles to which the permit relates are not driven in 

contravention of the provisions of section 72; 

(e) that the provisions of this Act limiting the hours of work of drivers are 

observed in connection with any vehicle or vehicles to which the permit 

relates; and 

(f) that the provisions of Chapter VIII so far as they apply to the holder of 

the permit are observed. 


STATE AMENDMENTS 

MADHYA PRADESH 

Mahakoshal — In its application to the Mahakoshal region of ti\e State of Madhya Pr.u 
desh. in clause (c) of siib-.s(?ction (3/ of section 59 for the words “or minimum” tlie 

words “minimum or specified.” — C. P. & Berar Act III of 1948, S. 10 [16-1-1948]. 

MAHARASHTRA 

ViUABiuiA — The amendment made in section 59 (3) (c) by C. P. & Berar Act III of I94S 
and given under Madhya Pradesh applies to the Vidarbha area of the State of Maharashtra. 


Section 59 — Note 1 (contdj 
be illegal and void, as sub-section 1 expressly 
prohibits transfer of a pc^rmit except with the 
permission of the Transport Authority. 1957 
Mad 620 (620) [AIK V 44 C 185] (DB). 

[2] The mere purchase of a bus even with 
the good will of the business does not entitle 
the transferee to use the bus in accordance 
with the permit which covers it at the time of 
the sale, la order to enable the transferee to 
use the bus under the permit, the permit itself 
must l^e transferred to him w ith the consent of 
the Transport Authority. (’53) ILR (1955) 
Madli B 211 (217) (DB). 

[3] Where the transfer of a permit is in 

contravention of sub-sec. (1) of this section, 
the law continues to treat the transferor as 
the holder of a permit in spite of the transfer 
und hence the transferor will not be disentitl- 
edy to an ordex under sub-sec. (2) read with 
rule 63 of the U. P. Motor Vehicles Rules 
granting him permission to replace the vehicle 
covered by the x>armit in question. Therefore, 
the fact that the transferor made his applica- 
tion for permission concealing the fact of the 
transfer cannot entitle the Transport Autho- 
rity to refuse permission under the sub-section. 
im All 247 252) [AIR V 47 C 56]. 

[4] Where at the time of amendment of a 
permit by leptaoemait of vidiicle the permiU 


holder concealed its partnership with a third 
person with regard to the replaced vehicle, it 
cannot l)e said that the permit-holder obtained 
a permit by fraud or misrepresentation witlmi 
the meaning of S. 60 (1) (d) and therefore an 
order cancelling such permit under S. OOiljul) 
by R. T. A. would be bad in law, 1960 All 4 >5 
(436) [AIR V 47 C 108] (DB)-I* 1960 All '2A1 
(251 252) [AIR V 47 C 56]. 

[5] The permit-holder cannot cl iiin an 
extension or the period of liis permit on tlic 
ground that it has been amended to give effect 
to the replacement of the vehicle in accordance 
with the provisions of sub-s. (2) of this section. 
An amenament under the sub-section does not 
bring into existence a new permit, 1960 All 
435 {4SQ) [AIR V 47 C 108] (DB). 

[6] There is no inconsistency between sub- 
section (2) of this section and R. 75 of the 
Bengal Motor Vehicles Rules, That rule merely 
adds to or supplements the provisions of tiie 
sub-section. Hence toe rule is not invalid as 
being ultra vires the powers of the rule-making 
authority under S. 68. (’57) 61 Cal VV N 590 
(598h 

[7j An order varying the conditions which 
attach to a permit generally under S. 59 is 
appealable under S. 64, 1957 Raj 312(317) 

AIR V 44 C lie] : ILR (1957) 7 Raj 806 (FB). 
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MS9A. General form of permits. 

Every permit other than a temporary permit issued under section 62 shall 
consist of two parts. Part A of which shall he complete in itself and shall 
contain all the necessary particulars of the permit and the conditions attachcxl 
thereto, and Part B of which shall l>e a summary of the jH'rmit containing snch 
particulars as may l>e prescribed; and where a permit covers more than one 
vehicle, there shall l>e issued to the holder of the as many copies of 

Part B as there are vehicles authorised by the permit to Ih‘ in operation at any 
one time.] 

[a] Jns^r*ed by the \fotor Whicles (Amendment) Act, 19!>6 (C of 1956), S, 55 [\v. ©. f. 

16-2-1957]. 

OBJECTS AND REASONS 

“At present, the form of permits is left to lie cular permit slmll consist of two parts, part 
regulated by rules made by the State C'.overn- being the complete dfH'ument in resixvt 

ments. In order to ensure uniformity, it is of tlie vehicles for wliich a ix rmit is sought 
desirable to lay down a general provision for and part 'IV Inung a summary for display ou 
the guidance of the States in this matter. It each vehicle.” 

has, therefore, been proposexl that every re- — S. O. U. 

60. Cancellation and suspension of permits. 

(1) The transport authority which granted a permit may cancel the permit 
or may suspend it for such period as it thinks fit - 

(a) on the breach of any condition specific'd in sub-scetion (s) of section 59, 
or of any condition contained in the permit ; or 
(h) if the holder of the [Permit uses or causes or allows a vehicle to bo u.sal 
in any manner not authori.scd by the permit, or 
(c) if th(‘ liolder of tlu" permit ceases to '‘[own] the vehicle or vehicles covered 
l>y the permit, or 


SECTION 60 - SVNOI^SIS 

1. Scope. 

2. Authority granting permit can alone 

suspend or caficel it. 

3. Cancellation of permits, 

4. Opportunity to explain. 

5. Suspension of permits. 

6. Compounding contraventions. 

7. Order under section can be delivered 

orally. 

1. Scope. — [1] Section 00 and S. 125 arc 
designed for difiercnl purposes and there is no 
conflict lM»twt>en them. It is always open to 
the authorities to take departmental action 
under S. 60 for a contravention of condi- 
tions of a rxTinit or to prosc*('ute the permit- 
holder uiKler S. 125. {*57) 1957-2 Amlh VV H 
296 (296) 4* 1955 Andh 277 (27H) [A 1 l\ V 42 
C 99] (DB). 

[21 Action under the section against a pf*r- 
nait-holder for the contravention of the condi- 
tions of the permit involves only the exercise 
^ departmental control and not a punishment 
for an offence. Therefore ihe permit holder 
cannot claim the f>cnefits of the exception pro- 
vided under S. 94 of the Penal Code against 
such action. (’57) 1957^2 Andh W H 296(298). 

2. Authority panting permit can alone 
•Ufpend or caoceT it. — [1] In the case of a 
permit granted by the appellate authority 
ia Appeal under S. 64 tlie R^ional Trar -Jport 
Authority from whose order the appeal w'as 

is competent to cancel the permit under 
TO>-aection (1), when necessity arises for it. 


1957 Hij 114 (115) jAIH V 44C45]!lEB 
(1956) 6 Uaj 1057 (1)H). 

[2) Tlicrv is no r<*al basts for holding that 
S. 60 is ;i spf< iai provision attd that H. 154-A 
(.\'i) should he const ru(Mi us a general provision 
regulating the jurisdiction to canci-l or sns* 
ixnd permits. S. 60 of thf‘ Act is tlie only 
provision in the At t itsiH, winch provides for 
the exercise of the i>f)Wer to snsp nd or r ancel 
a permit, it is tit at power that can Im* deitgat- 
ed uruler S. 44 (5) of t)te At't. It is that power 
that can he <l(’legated to tfie Begional 'rrans- 
port OlIi( er urtder U. 1-54- A (xi). it tite delega- 
tion is valid, it is that powa-r, snbre< t to the 
conditions and limitations iniposetl by rule 
154-A (xi), tiiat vests in tl»e Uegional Trans- 
port Oliicer, aitd tluit vesting is valid, 1957 
Mad 587 (591. 592) !(S) A 111 V 44 C 1 181* II .U 
(1957) Mad 46U 1958 Ker 109. ( llO) ! AIH 

V 45 C 45) : ILH (1958) Ker 59 (OH). 

(But see 1057 Andh Era 1027 (1051) [(S) AIH 

V 44 C 552] r lEH (1957) Andh Pra 645 (EB)4. 

1956 Andh 252 (254) ( AIH V 4'U: a5] (DB). 
(This case must be* taken to have l>c*en impli- 
edly overruled on another point in AIH 1957 
S C 480. )J 

[3] The Assam State Ho.ifl 'Fr o>sport Act, 
1954 having received the sanction tA tiic Pre- 
sident bedore it was put into opt^ration, the 
provisions of Ss. 13ftc 14 wddeh <’m{K)Wcrefl the 
State Government to c ancel lUe permit not- 
withstanding the provisions of S. 00 are valid. 

1957 Assam 139 (142) [(S) AIH V 44 C 35] i 
ILR (1957) 0 Assam 479 (DB). 

3. CAncelUtion of perinitf. — [Ij The 
R, T. A has no power under the law to can- 
cel the permits granted by it except in accord- 
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(d) if the holder of the permit has obtained the permit by fraud or 
misrepresentation ; ^[or] 

if the holder of the permit, not being a private carrier's ^rmit, fails 
withotit reasonaije cause to use the vehicle or vehicles for tne purposes 
for whicli the permit was granted ; or 

(/) if the holder of the permit acquires the citizenship of any foreign 
country :] 

Provided that no permit shall be cancelled unless an opportunity has l^een 
given to the holder of the permit to ^[furnish] his explanation. 

^l(lA) The transport authority which granted a permit may, after giving the 
holder thereof an opportunity to furnish his explanation, reduce either per- 
manently or for such period as it thinks fit, the number of vehicles or the route 
or area covered by the permit on any of the grounds mentioned in sub. 
section (1),] 

Where a transport authority cancels or suspends a permit ^[or reduces 
the numl>er of vehicles or the routes or area covered by a permit], it shall give 
to the holder in writing its reasons for ^[the action taken]. 

^[(d) Where a permit is liable to be cancelled or suspended under clause (a) 
or clause or clause fej of sub-section ('ij and the transport authority is of 
opinion that having regard to the circumstances of the case, it would not I>e 
necessary or expedient so to cancel or suspend the permit if the holder of the 
permit agrees to pay a certain s\im of money, then, notwithstanding anything 


Section 60 — Note 3 (confd.) 
ance with this .section. Where the conditions 
specified hy the section do not exist it cannot 
compel the operators to surrender their per- 
mits. 1955 Hai (16) [AIU V 42 C 6J : I L R 
(1955) 5 Haj 127 (OH). 

[2] Section 60 will apply and its conditions 
must he complied witn only where a valid 
permit has to l)e cancelled. A permit which 
was void al) initio can he treated hy the 
R. T. R. as invalid and of no value and no 
question of compliance with S. 60 can arise 
at all in such a ease, 1954 Trav-Co 140(141) 
[AIR V 41 C 49] (DB). 

[3] There is no cancellation of a permit 
under S. 00 where the permit-holder is askinJ 
to snrreiuler the permit on the appellate 
auttiority setting aside tiie order hy which it 
had Iwtm granted. 1957 Cal 638 (645) [(S) 
AIR V 44 C 105] : ILR (1958) 1 Cal 486. 

[4] Where a temporary permit to ply a bus 
during the pendency of apix^al was granted to 
one of tfie applicants and the appellate autho- 
rity decided in favour of anotfier and granted 
him a permit, the provisions of S. 60 are not 
attracted. 1959 Assam 171 (172) [A I R V 40 
CS7] (DB), 

[5] The transnort authority suspending a 
permit for the breach of a condition would 
not thereby be prevented from subsequently 
cancelling the permit where in the light of 
the 1?uhsequent events it feels that an order 
more drastic in character is called for. 1957 
Kex 35 (36, 37) [AIR V 44 C 22]. 

[6] The fact that a prosecution is pending 
against a permit-holder on the allegation of 
his having cemtravened a condition of his per- 
mit cannot warrant the R. T. A. to draw an 
inference adverse to him and cancel his per- 
mit for the breach of that condition. 1958 
All 30 (31) [AIR V 45 C 10], 


[7] A permit can he cancelled even thoiicjh 
a condition of the permit is broken hy the 
conductor or other agent of the owner with 
or without his knowUnlge or even contrary to 
his instructions. 1957 Andli Pra 882 (885) 
( AIR V 44 C 271] t I L R (1956) Andh 591 
(DH) HH 1956 Mad 678 (679) [AIR V 43 C 214): 
ILR (1957) Mad 732. (Breach of condition 
against overloading.) 

[See (’59) 1959-2 Andh W R 407 (411) (DB). 
(Suit for partition of joint family property— 
Defendant claiming certain hn.ses standing in 
liis name to he his individual property — Court 
appointing him as receiver because he was the 
permit-holder — Appointment objected to as 
wrong on the ground that he was only the 
representative of the joint family and his hold- 
ing of permits had nothing to do with owner- 
ship — Held, objection was not convincing be- 
cause the Motor Vehicles Act envisaged grant- 
ing of permits only to the owner and holding 
him responsible as the permit-holder for any 
violation of the conditions of the permit.)] 

[8] The R. T. A. can validly cancel a per- 
mit when it is proved to its satisfaction that 
the condition against overloading had Ix^a 
contravened. The manner in which it obtain- 
e<i information regarding the contravention of 
a condition does not aifect its jurisdiction to 
deal with the matter. 1956 Mad 678 (678) 
[AIR V 43 C 214] : ILR (1957) Mad 732. 

[9] A permit can be cancelled for fraud 

under this se<^tion even though the fraud had 
been practised only on agent of the T ransport 
Authority or its office or subordinate and 
directly on the authority itself. 1957 Raj l^ 
(168, 169, 170) [AIR V 44 C 66] : ILR (1956) 
6 Raj 445 (DB). , 

[10] The failure to disclose that the vehicle 
for which permit is sought is the sub^t- 
matter of a partnership betwwn the appHcairt 
and a third party doe* not amount to a fraud 
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contained in sub.stfction (iX the transport authority may, instead of cancelling 
or suspending the permit, as the case may l)e. recover* from the holder of the 
permit tlie sum of money agreed upon.] 

[X^SuhstUut4?4 for “possess’*, by the Motor Vehicles? (Amendment) Act. 1950 (C of 1956), 
S. 54 [w. e. f. 16-2-1957 j, [b] ifnd, [c] SubytdhteA tor “submit/* ib^L [dj 

tfubstituted for “revt>cjlion or Misptnision'*, ihi i, 

OBJECTS AND REASONS 


Amendments tnade in J9 j6. — “At present, 
when a pt'rm it -holder fails to use tht? vehicle 
for the purpose for which the permit was 
granted, his permit cannot becaneelltMl under 
stxtion ^). The amendment in suh-stx:tion tl) 
makes the lux'essary provision and also confer 
on the Transport Authority the power of can- 
celling a permit if the iX’rmit-holder acquires 
citizenship of any foreign country. The am- 
endment Ihy insertion of sub-section (lA)] 
will enable the Transport Authority to impose 


the lesser penalty of nxiucing the mimlHT of 
vehicles or routes ( ovenxl hy a p<.*rmit for 
breach of any of its tauulition.s. instead of 
caueelliug it ... . The amendment |l)y 
insertion of snh-seetitui (5)j authorises a Frans- 
port Autliority to eomponud the ixaialty of 
caueellation or stispension of v^ertuit \mder 
sub-stx'lion (1) ol sta tion 60 ag.unst a cash 
ixmalty, if the holder of the ptaiuil agrees to 
such a course.” 

-S. O. H. 


SECTION 60A STATE AMENDMENT 

PUNJAB 

In its application to the pre-reorg ini.sed State of Pnn(al), excluding the transferrixl terri- 
tories, after section 60 tnsrrC the following scx‘ti<»n, namely, — 

“60A. .Paver ta cancel jiermits held }>y evacuees. — Tlie Transport Atithority which 
granted a permit or tlie Slate Transport Authority may cancel the jx^rmit if tlie holder 
of the permit or, if the |x*rmit is held jointly or hy ii eonqiany or any other association of 
indiviunals. any sncli joint holders or memirers of t he asscK'iation or sharc^-hoIders in tiro 
company, as the c.ise may be. leaves, or has since the Ist dav of March 1947, left, tlx* State 
of Pnnjal) for a place outside India, on account of civil distnrbanci's, or the fear of such 
disturbances or the jiartition of the country.” — K. P. Act XXVUl of 1948, S, 9 112-7-1948). 


Section 60 — Note 3 (cantd.) 
or misrepresentation in the obtaining of the 
permit within tlie meaning of snb.s. (1) (d). 
Henc e the permit cannot be cancellixl on tlie 
ground of such noi)-<liselosiire. 1960 All 435 
(4 >6) [AIK V 47 C 108] (OK). (Aifirming AIK 
1960 All 247.) 


[11] The fvict that tliere are people wlio may 
Ik* nmly and who wlieii compared with some 
of the applicants for the permit may be pre- 
ferable, by itself is no ground lor cancelling 
the permit granted to some of llu; applicants 
hy the Kegiond Transport Authority. 1960 
Assam 100 il07) [AIK V 47 C 28J (1)15). 

!12] 7'he High Court in writ proc'etxiing 
will not go into the sullx iency of the evid«*iKa*. 
supporting an order cancidbng a permit which 
had also been confirmed bv the apprllati* 
authority. 1955 N V C (All) 2743 [AIK V 42.] 
[13] The proper remerly of iin unsuccessful 
applicant stacking the cancellation of a permit 
granted to another on the ground that he had 


ohtaineil it by misrr 
on application to 


tuit ition is by way of 


represtuit 

.. - . - .1 Ik* made to the K, T. A. 

nnder S. 00. The High Court w ill not issue a 
W'rit under Art. 226 to quash the order grant- 
ing th<at rx>rmit. 1959 Madh Pra 320 (321) 
lAlK y4eC I07j (DH) 
ll4] A finding that a permit was obtaiiieil 
by fraud and misrepresentation amounts to 
an error of law apparent on the face of the 
word where it is not only unsupported bv 
any evidence but it is also conirarv to such 
wdence as there is. Hence the order of the 
•J* T- A. cancelling the permit on the bast > of 
finding can be quashed by a writ of eer- 
jHwart. 1953 All 641 (043) [AIR V 40 C 319] : 
1^(1954)2 All 402 (DBh 


4 Opportimitv to explain. —1 1 j Sextion 
60 do<*s not respuu* that the authorities con- 
cerned should n(or<iiiny (*videme All that 
the proviso to suh s (1) of S 60 re<iuires is 
th it, before i permit is ( uk elhxl, the Ixilder 
of the piTinil shonlti be given an opt>ortumty 
to furnish his explan ition J pro- 

t<H*<letl igiiiist his no right to insist thU hiH 
witni*ssts should lx examnifxl when he is l>e- 
ing pro( e(*<liHi agiiust tor a trinsgression of 
inv of the millers ennmerited in sul)-s (1) of 
S 60, he h is mm h less reason to compt lin 
win n he neithti produces nor oilers to pro- 
duce his witness 1959 Mid 5U (512) [A I K 
V 46 C 170] ILK (1959) Mad 901 1959 Cri 

L Jour 1441 

t2] rh(* S 7 A rernindmg a case to the 
K 'I A iml furtlx r dinx ting tcjr the order of 
the K 1 A c urt idmg the routi* to be kept in 
ibev in( e till the re< onsidcT ition o( thcM ise 
by the K I A h is jurisdiction also to direct 
the ptrmit-lioldc r to continue to ply the 
Ijiises oil the original route as mentioned in 
the permit until the ret onsid<*r ilton of 
the c ise by the H I A It is true tiul the 
duection rniy involve him m pro/ erdmgs 
under S 60 il lie does not comply with it but 
on that ground it t miiot lx* siid that it ha< 
prejudiced him If any sncli proc t eumgs are 
startcxl against him tlxui he is tuililled imdar 
the proviso to ^.uh-s (U to submit his explana- 
tion in such proct*edmgs l>efore the R T A. 
1956 Raj 125 (126) i(S) AIR V 4 J C 38j : ILH 
(1956) 0 Raj 86 (UK) 

[3] Proviso to S 00(1) cannot apply wfaero 
the permits are not cancelled but only ins* 
pen<& 1957 rrav-Co 141 (144) [AIR V 44 
C 44J : ILH (1956) TravXo 1293 (DB). 
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Section SO (contd,) * 

5, Suspension of permits. — [1] The 
power to suspend a permit for the breach of a 
condition specified in the permit does not 
depend upon the compliance or non-compli- 
ance with administrative instruction issued by 
the Government under S. 43A added to this 
Act by the Madras Act 20 of 1948. Such 
Instructions cannot override the discretionary 
pilwer confernxl upon the authority by S. 60. 

1957 Andh Pra 882 (886) [ A I K V 44 C 271 ] : 
I L R (1950)' Andh 591 (DP). (I fence tfie non- 
compliance with C. O. No. 2771 dated 31-7-52 
i.ssue<l by the Andhra Government prescribing 
the manner of cheeking a bus for overloading 
does not invalidate the order of the H. T. A. 
suspending a permit ulien overloading had 
been established aliunde by other unimpeach- 
able evidence.) 

[2] The R. T. A. can validly suspend a 
permit on being satisfied that the condition 
against oveiloading had lieen contravened. Its 
jurisdiction to deal with the matter will not 
in any way be affected by tla? manner in 
whicli it obtained information of tlie contra- 
vention. 1956 Mad 678 (678) [A I R V 43 
C 214] 1957 Trav-Co 141 (143) (A I R V 44 

C 44] : ILK (1956) Trav-Co 1293 (DH). 

[3j Where there is a permit for a stage 
carriage to ply only on a particular route and 
the owner of the carriage uses it for a trip on 
another route, it is a breach of the condition 
of the permit and tlie Regional Transport 
Authority has power to suspend the permit 
under S. 60 (1). 1955 Andh 277 (278) [A I R 
V 42 C 991 (l^b)- 

[4] Tltc permit of a transport vehicle cannot 
be suspended niuler sub-.s. (1) (a) or (b) tor not 
bolding a certificate of fitness as required 
under S. 38 vvben the vehicle was checked. 
1959 All 489 (dOl, 492) [AIR V 46 C 123]. 

[5] I'here being no duty imposed by S. 48 
and IRde 81 of U. P. Motor Veliicles Rules 
upon a pemut-hnldt'r not to cany passengers 
free of charge, the fact that tiie permit-holder 
carried his employees williout any charge and 
withotit issuing tickets to them wo\ikI not 
aiTKnint to violalioii of S. 48 and R, 81, The 
permit ('annot be susp<'nd<'d on this ground. 

1958 AH 575 (577) [A 1 R V 45 C 144j : 1958 
Cri L Jour 984 (DR), 

[61 When carriage of mails has been made a 
condition of permit in accordance with R. 57 A 
of C. P. and IVrar Motor N’eliicles Rules, the 
liability of the permit-holder to carry the 
mails does not arise till the rates and condi- 
tions are fixc<i by the R. T. A. 'Pherefore 
unless the rates are fixed the refusal by the 
permit-holder to carry mails would not justify 
suspension of permit. (’53) 1 L R (1953) Nag 
461 (465) (DR). 

[7J Permit cannot he suspended merely 
because permit-holders arc a partnership firm 
and partners have fallen out amongst them- 
selves. 1955 N U C (Cal) 2885 [AIR V 42]. 

[8] Where the Criminal Court discharges or 
acquits t^ perniit-holder of an offence on the 
ground that he did not commit it the Regional 
Transport Authoiity cannot is^ore those 
findings and suspend the permit for that very 
same offence, 1^2 Mad 85S (855) [A I R 


V 39] : ILR (1952) Mad 632 : 1953 Cri L Jour 
8 (DB). 

[9] The acquittal of the conductor of a bus 
from a charge of overloading, not on merits 
hut on technical grounds, will not stand in 
the way of the Transport Authority susp^md- 
ing the permit w'here it is satisfied that there 
had lx*en such overloading. 1955 Mad 170 
(176) [(S) A I H V 42 C 44] : I L R (1955) Mad 
1035 : 1955 Cri L Jour 356 (DB). 

[10] An order of the R. T. A. suspending a 
permit on the ground that the permit-holder 
has contraveiifd two of its connitions cannot 
be sustained where it is found tliat in resqxvf 
of one of the conditions there was no suc h 
contravention at all. 1958 All 575 (578) [AIK 

V 45 C 144] : 1958 Cri L Jour 984 (DB). 

[11] A suspension order wdiich i.s stayed 
during the pc'udencv of the appeal can 1)(‘ given 
eflect to after the disposal of the appeal, siih- 
iect to the ch‘ci''ion therein. It devs not 
become iiifnictuoiis and unenforceable l>ecn!se 
of the expiry of the date fixcxl in the order for 
the conunencemenl of the p»inishmcnt h( fore 
the dc'cision in the appeal and tlie failure of 
the appcdlate order to contain any freslr direc - 
tion as to tfu* date of such commencenu ut. 
Tie ellect of the stay is to vacate from the 
order of suspension the direction redating to 
the date and the dismissal of the appeal leavi s 
t])e punislimont vvitfiont any dinn tion as to 
the (late of its comrnencc'inent. 1958 Ker 109 
(110) [A 1 R \ 45 C: 43 j : I L R (1958 > Ker 59 
(DR) -f* 1957 Ker 142 (143) [A I R V 44 C 76:. 

(Stay of suspension order pending appi' d 

High C >ourt will not rc‘strain by a writ oi 
prohibition tlie transport authority from giv - 
ing eficc't to order of suspension after removal 
of stay.) 

[I2l Section 60 confers on tlie Transport 
Authority a duty to exercise its discretion in 
cancelling or suspending a permit, iiavieg 
regard to the facets c^f each ease. If the Autiio^ 
rity siisrxMuls a permit and it cannot he s lui 
that in doing so they had not disci. argtvl then 
duty or had acted witliout jurisdiction or un- 
reasonably, the High Court will not interfure 
witli that order in a writ petition merely 
hec.uise it is of the vic*w' that a mere warning 
would liavc suiiiced in ifie case. Tlie (onut 
w'ill interfere only if the di.scretion had Ihvu 
c.verciscxl mala fide or capriciou.sly or by taking 
into consideration extraneous circumst inces 
1957 Andh Pra 882 (885) [ A I R V 44 C 27 1, : 
ILK (1956) Andh 591 (DB), 

[13] Where the R. T. A. rejected the state- 
ments made iKdore it by certain respectable 
w’itnes.ses without giving any reasons for tlic 
rejection and without even reconling thovc 
statements and suspended a pennit for over- 
loading relying on the police report it w ‘s 
held that the R. T. A. erred in giving its iudg- 
ment relying on that report alone and there- 
fore its order should be quashed by a wTit cn 
certiorari. 1957 And Pra 608 (609) [AIR ^ ^ 

6. Compounding contraventions. ^ 
[1] Rule 84 of the Assam Motor Vehicles R«l^ 
permits the Transport Authorities to ® 
permit-header to retain his pennit, which nas 
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SI. Transfer of permit on death of holder. 

( 1 ) Where the holder of a permit dies, the person succeeding to the posses* 
sion of the vehicles covered by the permit may, for a period ot three months, 
use the permit as if it had been granted to himself : 

Provided that such person has, within thirty days of the death of the holder* 
informer! the transport authority which granted tne permit of the death of the 
holder and of his own intention to use the permit : 

Provided further that no jx^rmit shall be so used after the date on whicli it 
would have ceased to Ixj eUectivc without renewal in the hands of the deceased 
holder. 

(2) The transport authority may, on application made to it within three 
months of the death of the holder of a permit, transfer the permit to the person 
succeeding to the possession of the vehicles covered by the permit. 

SFCTION 61A STATE AMENDMENT 

BIHAR 

In its application to the State of Bihar, after section 61 in$frt the following section, 
namely, — 

“61A. Trarrafer of ;>er»ni/ to a /ein/ stork company, — Notwitlistanding anything con- 
tained in st'ction v59 or 61 . tlie holder of a [K'niiit may, wilhont the jHTiiiiission oi any 
transport antliority, transfer liis permit to a joint st<>( k c'ompany r<'ferred to in sul>- 
section (J) ot seetion 66A/‘ — Ihh. Aet XXVI 1 ot 1950, S. 11 [21-7-1950J. 


G2« Temporary permits. 

* *] A Regional Transport Authority may wilhont following 

the procedure laid down in section .57. grant permits, to l)e effectivo for a 
limited period not in any case to exceed four months, to authorise the use of a 
transport vehicle temporarily — 

(a) for the coriveyance of passengers on sjxH'ial occasions such as to and 

from fairs and religious gatherings, or 

(b) for the purposes of a .seasonal business, or 
(rj to meet a particular temporary need, ‘'[or] 

^[(d) pending decision on an api)Iication for the renewal of a permit,] 


and ina} attach to any such permit air 

Section 60 — Note 0 (contd.) 
bfcomc liable to t aiici ll ition or sospension 
under Cl. (hy on the payment of tlu^ composi- 
tion l(*e assessed hy them. So long as a party 
does not c hallcnge that rnh' as ultra vires, he 
cannot object to tiie imposition of fine as rorn- 
poMtion f<r* an<l c l.iim that the violation of the 
rnles or ronditions can he tlcalt wilfi only hy 
a prosec ntiori Liuik Ik d under chapiter 9 of the 
Art. 1954 As-vairi 155 (156) : [AIK V 41 C 47 j : 
1954 Cn L Jour 1180 (DH). 

7. Order under section can be delivered 
orally. — lljlfjcrc is notlung in the .VfoUu 
Vehicles Act or tlie rnh»s framed thereuntlrr 
making provision tor the delivery of the 
appellate oulers. All tliat S. 60 (2) requires in 
that the Transport Authority which cancels 
or suspends a prrrmit shall give to the holder 
in writing its rea.sons for doing so. Neither 
H. 73 nor S. 60 (2) prohibits the Appellate 
Authority from delivering the order orally and 
recording the reasons subsequently. 1958 
Madh Pra 9 (10) [A I R V 45 C 6] ♦ 1957 Nag 
192(104) [AIR V 44C37]. 

Section 91 — Note 1 

U1 A mere application for permit confm 
right on the applicant which is cither hcriu 


/ coiulition it thinks fit : 

ahh‘ or transleralile. 1957 All 471 (472) [AIR 
V 44 Ci I48j, {Applicant dying peiiding his 
app^’d against the reinsal of jw»rmit to him. 
Son has no claim tor hi mg .substituted in the 
appeal.) 


SECTION 62— SYNOPSIS 

1. Scope. 

2. Temporary need. 

3. Successive grants of temporary permits. 

4. Proviso (1). 

5. Remedies of person aggrieved by the 

grant of permit. 

1. Scope. — [1] rhe power of issuing i>er- 
mits under S. 62 i.s not an nncontrollwi or 
unrestricted one. Inasmuch as the (ion haa 
excluded the applicability of S, 57 only and 
not of Ss. 55 and 56 tlie nower is iniendeil by 
the legi.slaf ure to he used on the basis indicat e 
ed by Huwe two iw'ctions. 1959 Pun) I (8) [AIR 
V 46 C 1] ; ILH (1958) Punj 151X1 (FB). 

[2] It is open to the H. T. A. to grant » 
temporary permit only for one of tlie reasona 
enumeratetf in the section and practice of 
granting them for reasons other than the 
specifil:^ ones is clearly irregular. IWl All 
257 (28S) [AIR V 38 C 51] ! ILR (IWl) 1 All 
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^{Provided that a temporary permit under this section shall^in no case. be 
granted in respect of any route or area specified in an application for the 
grant of a new permit under section 46 or section 54 during the pendency of 
the application : 

Provided further that a temporary permit under this section shall, in no case, 
be granted more than once in respect of any route or area specified in an 
application for the renewal of a permit during the pendency of such application 
for renewal.] 

♦ ♦j 

fa] The bracket*? and figure “(1)** were omitted by the Motor Vehicles (Amendment) Act, 
1942 (XX of 1942), S. 14 ['i-4-1942]. [b] The words “at its discretion, and’* were 

ofnitted, iUd, 1956 (C of 19^), S. 55 [w. e. f. 16-2-1957]. [c] IruserUd, Und. [d] Sub- 

section was omitted by Act XX of 1942, S. 14 [3-4-1942]. 


OBJECTS AND REASONS 


Amendments made in — The new sub- 

clause /'dy provides that a temporary permit 
may also be granted pending the decision on 
an application for the renewal of a permit, 
which i.s sometimes subject to delay. The 


Provisos added to the section will have the 
eflect of overriding the amendments made by 
the State Governments to section 62 of the 
Act. 

— S, O. R. 


STATE AMENDMENTS 

MADHYA PRADESH 

Mahakoshai. — In its application to the Mahakoshal region of the Madhya Pradesh, in 
section 62 after the words “Regional Transport Authority” lyiseri the words “or the State 
Transport Authority on the issue of a direction under tlie Proviso to section 45”. 

-~C. P. tc Herar Act III of 1948, S. 7 [16-1-1948]. 

MAHARASHTRA 

In its application to Rornbay area of the State of Maharashtra, in section 62 after the words 
“Regional Transport Authority” insert the words “or the State Transport Autliority”. 

—Rom. Act VII of 1947, S. 12 [23-3-1947]. 

ViPARHHA. — The amendment made in section 62 by C. P. ^ Rerar Act III of 1948 and 
given under Madhya Pradesh applies to the Vidarbha area of the State of Maharashtra. 


Section 62 — Note 1 (contd.) 

269 (FhH 1959 Mys 226 (227) [AIR V 46 
C 901 : ILR (1958) Mys 895+ 1948 Mad 400 
(402) [AIR V 35 C 197] (DB). 

[3] A temporary permit granted by the 
authority, without applying its mind to the 
question whether one or the other of the cir- 
cumstance.s mentioncHl in tlie section is pre- 
sent, on an application which is not in the 
prcscribcnl form, and which also does not 
state any reason for the grant of tlie permit, 
cannot be sustained. 195Vi Mys 226 (227) [AIR 

V 46 C 90] : ILR (1958) Mys 895. 

[4] A disregard of the provisions of S. 57 
can l>e justifietl muler S. 62 only where the 
application itself had lxx.'n made for the grant 
of a temporary permit. If the application is 
not for vsuch a permit the authority cannot 
invoke S. 62 to avoid the proeetlure laid down 
in S. 57 even for granting a temporary permit 
on that application. 1959 Tripura 35 (37) 
[AIR V 46 C 141+ 1948 Mad 400 (408) [A 1 R 

V 35 C 197] (DB). (Applications for renewal 
summjirily refused without following the pro- 
cedure under S. 57 and temporary permits 
granted to applicant — Held the procedure 
adopted was wrongful and illegal.) 

[5] The fact that the permits granted under 
S, 62 will be eflPective for a limited period 
cannot mean that they are not permits as 
defined in S, 2 (20). The section does not pro- 
vide for any new kind of permits which have 
not been provided for in the previous sections. 
Hence the ^te Transport Ciommissioner who 


has been authorised to cx'crcise the powers of 
a R. T. A. and grant public carriers* p(*rmits 
can issue such permits permanently asjtvtdl ;is 
for a teniporarv period. 1959 Pimj 1 (7) [AIR 
V 46 C Ij : ILR (1958) Piinj 1599 (FB). 

[6] When the R. T. A. invites applications 
specifically for the is.sue of temporary permits 
under S. 62 of the .\ct, there is no obligation 
upon it to treat any application as an applic^i- 
tion under S. 58 of the Act. 1953 Assam 74 
(76) [AIR V 40 C 31 1 : ILR (1952) 4 Assam 9 
(DR). 

2. Temporary need. — [1] Temporary 
need, contemplated by sub-s. (c) of S. 62 
cannot be that of the owner to whom tlie stage 
carriage permit has been granted or of bus 
owners similarly situated, hut of the travelling 
public. 1957 Trav-Co 255 (256) [AIR V 44 
C 961+ 1954 Rai 33 (34) [AIR V 41 C 14]: ILR 
(1953) 3 Raj 215 (DB). (The demand of the 
Inis owners to ply more of their buse.s is not a 
demand of the public and hence cannot come 
under the scope of S. 62.)+1948 Mad 400 (408) 
[AIR V 35 C 197] (DB). (Case decided l^efore 
tlie amendment of section — Nationalisation ot 
bus transport — Government unable to secure 
buses immediately directing the summary 
refusal of applications for renewals and issue 
of temporary permits — Issue of temporary 
permits was held to be solely in the interest 
of the Government inasmuch as it was dmie 
to avoid public criticism which would 
wise have emanated due to the absence ot 
transpoirt facilities.) 
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WEST BENGAL 

In it5 application to th(^ State of VWst Bengal, the atueiulmmit maclo in section 62 Is tho 
same as that made in Maharashtra. — W. B. Act XIX of 1951, S. 15 (i) (13*7^1951 j. 

Note. — The following are the additional amendments made in section 62 
by the State Governments. It seems that the Provisos (idiM to the section 
by the Central Act C of 1956 have the effect of ovcrridiiiu tliese amendments 
{see the extract reproducetl above from the Statement of Objects and Reuson.s). 
These amendments are, however, given for information. 


ANDHRA PRADESH 

In its applicsition to the pre-reorginiistH! Slate of Andhra rriuU*sh, cxchuling the transferred 
territories, after clause fey of swtion 62 add the following, namely, — 

“or 

(d) in such circumstances as may, in the opinion of such Authority, justify the grants 
of such permits,”. — Mad. Act XX of 1948, S. 11 (21-12-1948]. 

BIHAR 

In its application to the State of lUluir, the amendment inadi* in s<*ction 62 is the same as 
the one given under Andhra Pradesh. — Bih. Act XW'Il of 1050, S. 12 [21-7- 1050], 


MADHYA PRADESH 

M^hakobhai. — In its application to the Mahakoshal region of the State of Madhya 
Pradesh, after danse (cj of section 02 Oiid the following, namely, - 
“or 

(d) pending decision on an application for the grant or renewal of a permit,”. 

~C. P. ^ Ik^rai Act HI of 1948, S. ll 1164-1948]. 

MADRAS 

In its application to the pre-reorganiscil State of Madras, evchuling the tr »nsferrt*(l terri- 
tories, the amendment made in section 62 is the same as the one given under Andhra Pratiesh. 

—Mad Act XX of 1948, S. 11 121-12-1948]. 

MAHARASHTRA 

In its application to Bombay and V^idarbha areas of the State of Maharashtr.i the amemL 
nient made in section 62 is the same as the one giv<‘n under Madhya Pradesh. 

—Bom. Act Vil of 1947. S. 12 f23-5-lfM7]. 

PUNJAB 

In its application to the pre-renrganised State of Punjab, excbiding the transfern»<l terri- 
tories, the amendment made in sf^ tion 62 is the same as the one given under Andhra Pradesh. 

-E. P. Act XXVIll of 1948, S. 10 112-7-19481. 

WEST BENGAL 

In its application to the State of W’est B<’ngal, the amendment made in sc^ction 62 is the 
same as the (xie given uiuler Madhya Pradesh. 

— VV. B. Act XIX of 1951, S. 13 (ii) fl3-7-195l]. 


Section 62 — Note 2 (coKtd.) 

!2] ‘A temporary need* to fall within 
clause (c) most be ‘a particular nt^*d.* 1952 
Nag 353 (355) [ AlH V 39-1141 (1953) Nag 1 10. 

13 j A shortage in the necessary of 

vehicles on a route can create a temporary 
nwxl until a regular permit couhl be gr.niteti 
l)y the H, T. A. after going through the pr(X;e- 
dure laid down nmler S, 57. In sm.h a case 


”‘e n. 1 . A, can provide tor ttie tmnpora^ 
need by granting temporary pennits. (’57) 
ILR (1957) 7 Raj 727 (734)+ 1957 Raj 162 
(16^3) [ AIR V 44 C 63j : ILH (1956) 6 Raj 1053 


the R. T. A, can provide for the tmnporary 
’ ‘ (’57) 

162 

• »»-<** V» a«w| 10’i3 

(pB). (Shortage in verncles plying on a route 
due to cancellation of permanent permit — 
R- T. A. can grant temporary permits succes- 
«wely till a regular pc^rinit cun loe granted 
observing necessary formalities — But 
that pK>wer can l>e exercisevi onlv for that 
purpose and not to avoid a compliance with 
tlie provisions of S. 57— AIR 1954 Raj 33 and 
AIR 1954 Raf 78, Explmned and Oel. on,) 

[H^ aim 1954 Raj 33 (34) [AIR V 41 C 14] : 

* Jl? ^ * 

«horta^ in the number of buses plying on a 
but It cannot be said that the H. T. A, 
Baa acted on the existence of that circum- 


stance unless it had applied its mind to that 
in granting temporary permit,)] 

[4] When it is really a permanent need to 
have a permanent bus service on a particular 
routt , th<* grant of temporary pcTinil is with- 
out jnris<li( tion, more so, w},(*n no appllcalion 
for nuievval of a permit is [xunling. 1959 My» 
114 (115) [AIR V 46 C 45] (DB). 

[5] W’here the neeil for the issue of per- 

manent p<Tmit for plying motor service r>i* tlw 
route was admitted, issue of a temporary pT- 
mit until the issue of permanent permit and tins 
finalisation of the senefne under Chap. IV-A, 
dmrs not amount to issue of a temporary per- 
mit ‘to meet a partic'ular temporary need' 
within the meaning of cl. (c) 8. 62 and U 

therefore illegal. 1058 Ker 144 {14(i; [AIR V 
45 C 56] : ILH (1958) Ker 381 (DB). 

[Se^ aim 1948 Mad 4(Xf (408) [A I R V 35 C 
197] (DB). (Application for renewal of per- 
mltS'-Govemment int(mding to ply Ita own 
bu«e 9 for hire granting bnnpomry permit to 
applicant iintil such time wb^ it could ioouro 
buKcs-~i/«ki the grant of the tentporary per- 
mit was improper it haviog been done iimy 
for the beodSt of tfie Goveiiiciieitt.}| 
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Section 82 —* Note 2 (conldj 

[But see 1953 Assam 74 (76) [ A I R V 40 C 
31] : ILB (1952) 4 Assam 9 (DB). (Temporary 
permits can 1x5 granted pending nationalisa- 
tion of the Motor Transport which is de?Iayed 
by inability of the Government to provide 
immediately transport. Such a situation can 
amount to a ^‘temporary netxl” under cl. (c) ).] 

[6] When the additional passenger buses 
are to regularly ply on certain routes, it can 
rightly 1x5 inferred that the need prove<l to the 
satisfaction of the Transport Authority is of a 
permanent nature and not a temporary one. 
An order of the trial Court for the issue of 
temporary permits only in such a case would 
be in dirwt contravention of S. 62 and will 1x5 
liable to set aside. 1956 Bliopal 49 (52) 
[AIK V 43 C 26bl954 Raj 33 (34) [AIR V 41 
C 14] : ILR (195.3) 3 Raj 215 (DR). (3'he fact 
there is more traflic on the routes than could 
be met hy the stage carriages of existing per- 
mit-holders cannot be said to be temporary in 
its character.) 

[7 1 A permanent need cannot become a 
temporary one witliin the meaning of S. 62 
merely iHX'ause an order granting a pt‘rmit 
has })een set asiik or its operation staved in 
other procxrdings. 1960 Ker 239 (240) [AIR 
V 47 C: n6l+(’58) 1958 Ker L T 1034 {Uno)* 
1957 Trav-Co 255 (256) [AIR V 44 C 06]. 

3. Succes.sive grants of temporary per- 
mits. — [1 1 'rhe section authorises the grant of 
temporary ^x*rrnit eo-terminous witirthe tem- 
porary luxxl and not extending beyond the 
cessation or satisfaction of tljat necxl. 1957 
Trav-Co 288 (289) [AIR V 44 C 115j. 

[2] A temporary need may be of a duration 
of four month.s or less or even of a duration 
longer than four months. 1957 Ker 13 (14) 
[AIR V 44 C 7J. 

[3] Teini)orary permits can be issued one 
after another so long as the temporary net*d 
persists and provideu tliey arc not issued for 
more tlnin lour months on (‘aeh time. 7'he 
tact that the total periml of the two iX'rruits 
so i.^sned exceed four months dcK*s not invali- 
date the second permit. 1957 R.aj 162 (163) 
[AIR V 44 C 63] : ILR (1956) 6 Raj 1053 (DR). 
(The words ‘'in any case” mean “at any one 
time’’ and not “in anv circumstances. ”)4*1957 
Ker 13 (14) [AIR V 44 C 7]. 

[4J An order granting a temporary permit 
for an indefinite jx^rioil is not h‘gal. 1957 Raj 
162 (163) I AIR V 44 C 63] ; ILR (1958) 6 Raj 
1053 (DB). 

4. Proviso (1). — [1] The main object of 
the first provi.so to S. 62 is to prevent nepotism 
and undue favour to one of the applicants to 
the disadvantage of other applicants. Hence 
the restriction contained in it cannot he re- 

f ^arcfecl as tmreasonnhle. 1959 Pat 248 (249) 
AIR V 46 C 66] : 38 Pat 281. 

[2] The provi.sions of the first proviso to 
section 62 are mandatm’y, and the Regional 
Transport Authority has no power to grant 
temporary permits in any case during the pen- 
denev of the application for the grant of new 
permits under S. 48 or S. 54. 1^9 Pat 248 
1249) Um V 46 C 86] : 38 Pat 281. 

13J For ^ apidicamfly Proviso to S. 62, 


it must be established that the applications 
for the grant of new permits under S. 46 were 
pending at the time the temporary permits 
were granted. 1958 Ker 140 (141) [AIR V 45 
C54]. 

[4] Pendency is the state or condition of 
being undecided and the pendency of the ap- 
plications should end with their determina- 
tion by the Regional Transport Authority. 
The w’ords ‘during the pendency of the an 
plication’ in proviso to S. 62 cannot include 
any period of time subsequent to the disposal 
of the application by the Regional Transport 
Authority. 1958 Ker 140 (142) [A I R V 45 
C 54]. 

[5] For the applicability of the proviso to 
S. 62, the application should be pending be- 
fore the R. T. A., and not in appeal before the 
Appellate Authority. Therefore, w-here the 
R. 'r. A. is satisfi(xi that there should he addi- 
tional facilities for the convenience of the pub- 
lic during the disposal of the appeal before the 
State 'IVansport Appellate Tribunal agiiiet 
the order of tlie R. T. A., granting jWTinanent 
permit, the grant of temporary {x-rinit i>v 

R. T. A under S. 62 (d) tluring that period is 
justified. 1959 Ker 398(400) [AIR V 46C 143J. 

[6] To attract th(5 prohibition containfxl in 
the first proviso it i.s not necessary that tiu* 
pending application should be by the vitv 
person to whom the permit is granted or that 
the application must be one made alter (he 
provi.so came into force. 1958 Ker ID (22) 
1 AIR V 45 C 7]‘M958 Raj 176 (179) [AIR V 45 
C 58] : ILR (1958) 8 Raj 624 vDB). 

5. Remedies of person aggrieved by the 
grant of permit. — [ij An appeal lies uiuier 

S. 64 against an order granting a temporary 
permit. 1959 Raj 119 (120) ^AIR V’ 46 C 45 i ; 
ILR (1959) 9 Raj 144 (DR)‘M959 Pat 111 (Hi ' 
[AIR V 46 C 26] (DB). (Apix'al against the 
grant of a temporary permit by an appellant 
IS not incminpetent on the ground that he did 
not object to its grant under 8. 57.) 

[2] Tliough tlie power to gr.int a temporary 
permit is discretionary a permit issucnl in 
e.xercise of that powder by the aiithority acting 
illegally or with material irregularity can In- 
(]uashed by a writ of certiorari. 1954 Raj >> 
(35) [ AIR V 41 C 14] : ILR (1953) 3 Raj 215 
(DR). 

1 3] A temporary permit granted in dis- 
regani of the mandatory requirements of the 
section can be quashed by the High Court hy 
a writ of certiorari. 1959 Tripura 35(37) AIK 

V 46 C 14]*i'1960 Ker 35 (37) [AIR V 47 C 12]: 
ILR (1959) Ker 1224. (The fact that the ix4i- 
tioner could have sought remedy in an appeal 
under S. 64 of the Act is no bar.) *!• 1959 Mys 
120 (121) [AIR V 46 C 49] (DB). (Temporary 
permit granted without considering the ques- 
tion whether the circumstances specified hv 
the section exist can be quashed under Art. 226 
even if the petitioner approaches the 
without exhausting the remedies open to him 
under the Act.) ♦ 1954 Raj 78 (79, 80) i,AIR 

V 41 C 31] : ILR (1953) 3 Raj 250 (DB). 
(Where the R. T. A., has given a finding w to 
the existoice of a temporary need the 
Court will not examine the correctness of it as 
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es. Validation of permits for use outside region in which granted. 

(l) Except as may be otherwise prescriliecb a permit eranttxl by the Regional 
Trans[X)rt Authority of any oi»e region shall not be valid in any other region, 
unless the i^rinit has l:>een countersigned by the Regional Transport Authority 
of that other region, and a permit granted in any one Stale sliall not f>e valid in 
any other State unless countersigned by the State Transport Authority of that 
other State or by the Regional Transport Authority concerned : 

•[Provided that a private carrier’s permit, granted by the Regional Transport 
Authority of any one region with tlie approval of the State Transport Autho- 
rity, for any area in anv other region or regions within the same State shall 1>0 
valid in that area witnout the counter-signature of the Regional Transport 
Authority of the other region or of eacti of the other regions concerned.] 

(^3) A Regional Transport Authority when countersigning the [)ermit may 
attach to the permit any condition which it might have impostKl if it hud 
granted the permit, and may likewise vary any condition attached to the permit 
by the Authority by which the permit was granted. 

(3) The provisions of this Chapter relating to the grant, revocation and 
suspension of permits shall apply to the grant, revocation and susixunsion of 
counter-signatures of permits: 

“[Provided that it shall not l>e necessary to follow the procedure laid down in 
section 57 for the grant of counter-signatures of permits, where the permits 
granted in any one State are required to Ik? counter-signe<l by the State Trans- 
port Authority of another State or by the Regional Transport Authority con- 
cerned as a result of any agreement arrived at lx?tween the States.] 

(4) Notwithstanding anything contained in sub-section (1), a Regional 
Transport Authority of one region may issue a temporary permit under 


Section 62 — Note 5 (contd.) 
a Court of appeal and interfere with the 
pt^rrnit grantee! by the K. T. A.) 

Section 63 — Note 1 

[ 1] Section 6.3 dcK^s give ix)wer to tlie R T.B. 
to grant permits for routes outside the State 
or to vary the conditions of an existing permit 
so as to permit the running of buses outside 
the State. I960 Ker 18 (21) [AIR V 47 C 71 

[2] An inter-regional route can be establish- 
ed only in accordance with the provisions of 
S. 63 or by a decision of a joint conference 
field under the Bengal Motor Vehicles Rules, 
The appellate sub-eornmittee of a State Trans- 
port Authority has no power to inaugurate or 
establish an inter-regional route either under 
the Act or under the Bengal Motor Vehicles 
Rules. 1957 Cal 186 (189) [AIR V 44 C 58], 
(Hence an order of the sub-cornmittee direct- 
ing the Regional Transport Authorities to issue 
permits in an inter-regional route was set 
aside.) 

[3] Under S. 63, the countersigning Regional 
Authority has jurisdiction to reduce the vali- 
dity of the period of licence so far as bis 
region is concerned. 1955 N U C (Raj) 5746 
[AIR V 42]. 

[4] The law requires a Regional Transport 
Authority to consider eacm case upon its 
merits before he afiBxes his counter signature 
to a permit under this section. The counter- 
sig^tures are not to be made as a purely for- 
roal affair. 1900 All 228 (229) [AIR V 47 

[5] The system of coont^-signatures of one 


Slate on permits issued by another State could 
only work if the two ^States had ai really 
agie<Ki to treat a oarticulur route as a joint 
route and a part of the said route lay in one 
State and the other part lay in the other State. 
Hence a Rf'gional Transport Authority is 
justified in refusing to cotiter-sign a 
where the route in question has not been made 
a joint route by agreement betwtxfu the two 
States. 1960 Pun] 181 (182) 1 AIK V 47 C 63], 

[6] A pt'rmit grant(Hl liy the Regional 
Transport Authority of one ri*gion iind which 
has not been countcr-sigruxi by the Rc^gional 
7’ransport Authority of another region in ac- 
cordance with the rtxjui remen ts of this stx:tion 
is not a vidirl p<?rMiit in the latter rtrgion. 
Therefore neither the increased ft'c under 

R. .55 of the U, P. Motor Vehicles Rules of 
1940 can he rtxjuired on that |X?rmit on the 
basis of its IxMng on inter- region a I permit nor 
the p<.*rmit-liolder comfxjlled under H, 31 A to 
pay such fet?. 1960 All 228 (229. 230) [AIR 
V 47 C 49j. 

[7] Section 03 of the Motor Vchich^ Act in 
terms applies to all Regional ITansport 
Autliorities without qualiBcatiori and any per- 
son who is aggrieved by the refusal of a State 
Regional Transport Authority to cmmlersign 
a permit under that section has got a right of 
appeal to tlie State Transport Appellate Tri- 
bunal under S. 64 of the Act. WbcTo such a 
right of appeal exists, the State Transport 
Authority cannot entertain a revision under 

S, 64A of the Act in r*?gard to a refusal <rf a 
Regional Transport Authority to oounWiigti 
a permit. (*58) 195^2 Mad L Jour 800 (S04}« 
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clause (a) or clause (o) of sub-section (l) of section 62 to be valid in another 
region or State with the concurrence, given generally or for the particular 
occasion, of the Regional Transport Authority of that other region or of the 
State Transport Authority of that other State, as the case may be, 

^[(6) A State Government may, by rules made under section 68, specify the 
conditions subject to which a document issued by a competent authority in the 
State of Jammu and Kashmir authorising the use of a motor vehicle as a trans- 
port vehicle may be deemed for the purposes of sub- section (1) to he 3. permit 
granted under this Chapter in the State. 

(^^Notwithstanding anything contained in sub- section ("ij, but subject to 
any rules that may be made under this Act, the Regional Transport Authority 
of any one region may, for the convenience of the public, grant a special permit 
in relation to a public service vehicle for carrying a passenger or passengers for 
hire or reward under a contract, express or implied, for the use of the vehicle 
as a whole without stopping to pick up or set down along the line of route 
passengers not included in the contract, and in every case where such special 
permit is granted, the Regional Transport Authority shall assign to the vehicle, 
tor display thereon, a special distinguishing mark in the form and manner 
specified by the Central Government and such special permit shall be valid irt 
any other region or State without the counter-signature of the Regional Trans- 
port Authority of the other region or of the State Transport Authority of the 
other State, as the case may f)e.j 

(a] Inserted by the Motor Vehicles (Ameiiclment) Act, 1956 (C of 1956), S. 56 [w. e. L 
16-2-1957J. 

OBJECTS AND REASONS 


AmencUnc.nts made in 2950. — Sub-section (1), 
Proviso — “Urulcr the existini^ provisions, the 
owner of a private carrier lias to obtain a 
permit from a Kegional I’ransport Authority 
if he plies the vehicles in another region. In 
States in which the administrative districts 
constitute regions for the purposes of the Act, 
this involves o})tairung counter-signature even 
for moving from one district to another. This 
means a considerable restriction on the private 
carrier. The object of tliese provisions was to 
ensure road-rail co-ordination and the preven- 
tion of deterioration of road system. In prin- 
ciple, there is no great justification for deny- 
ing to the private lorry owner the frcHxlom 
that is enjoyed by the owner of a private 
motor car. It is, therefore, proposed to provide 
that a permit issii(*s:i by a Regional Transport 
Authority, with the approval of the State 
Transport Authority, for a private carrier 
shall be valid throughout tliat State.*' I'he 
Proviso to sub-section (1) makes the necessary 
provision. 

Sub-section (S), Proviso — “Under the exist- 
ing provisions, the procedure prescribed for 


the grant of a permit has to be gone through 
even for obtaiiiuig counter-signature of per- 
mits originally granted in a neighbounng 
State. Tins is unnecessary and hampers llie 
frt^e flow of int(‘r-State traffic. Counter- 
signature of permits granted in a State as a 
result of reciprocal agreement arrived at 
between two States should be only a forma- 
lity.” The proviso to sub-section (3) makes 
provision in this behalf. 

Sub-section (5) — There is at present no 

C revision in section whereby permits issued 
y the Government of Jammu and Kashmir 
can be accepteni as valicl in India. [Sub-sec- 
tion (.5)] makes such a provision and is mainly 
designed to facilitate reciprocal arrangements 
for regular services and/or occasional visits of 
buses used as contract carriages and motor 
cal>s betw’eon places in India and the State of 
Jammu and Kashmir.” 

Sub-section (6) — This sub-section “is in- 
tended for the convenience of the public, who 
wish to travel unhampered from one State to 
anotlier,** 

— S. O. R. 


STATE AMENDMENTS 

MADHYA PRADESH 

KJahakosmal — In its applieution to the Mahakoshal region of the Madhya Pradesh, after 
sub-section (4) of section 63 insert the following sul>-si*ction, namely, 

*'{5/ In jregard to pennits of the class and for the region specified in the notification 
issued under tfie Proviso to section 45, the powders conferred on a Regional Transport 
Authority by sub-setdions (i/ to {4J shall l>e exercised by the State Transport Authority to 
the exclusion of any Regional Transport Authority.” 

— C. P. & Berar Act III of 1948, S. 12 [16-1-1948]. 

MAHARASinSA 

VtDABSRA — The aa>«n<lisent noade in section 63 by C. P. & Berar Act III of 1948 ana 
given under Ma||Qiya Pradesh applies to the Vidarbha area erf the State of Maharasirtra. 
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^(63A* Inter-State Transport Commission. 

(j) The Central Government may, by notification in the Official Gazette, 
constitute an Inter-State 7>ansj>ort Commission consisting of a Chairman and 
such other members, not l^ing less than two, as it thinks fit to appoint for the 
purpose of developing, co-ordinating and regnlatinii the operation of transport 
vehicles in respect of any area or route common to two or more States (herein* 
after referred to as inter-State region) and iierforming such other functions as 
may be prescribed under section 6iC. 

(j) The commission shall perform throughout an inter-State region all or 
such of the following functions as it may l>e authoriscHl to do by the Central 
Government by notification in the Official Gazette, namely : 

(а) to prepare schemes lor the development, co-onhnation or regulation of 

the oi>eration of transport vehicles and in particular of goods vehicles in 
an inter-State region; 

to settle all disputes and decide all matters on which differences of 
opinion arise in connection with the development, co-ordination or 
regulation of the operation of transport vehicles in an inter-State 
region; 

(c) to issue directions to the State Transport Authorities or R(‘gional Trans- 
port Authorities interested regarding the grant, revocation and suspen- 
sion of permits and of counter- signatures of {XTinits for the operation of 
transport vehicles in respect of any route or area common to two or more 
States; 

(cl) to grant, revoke or suspend any permit or countersign any permit for the 
operation of atiy transport vehicle in respect of such route or area 
common to two or more States as may l)e specified in this bcdialf by the 
Central Government; 

(e) to perform such other functions as may be prescribed l)y the Oniral 
Government under section 03C. 

(:i) For the purpose of assisting the Commission in the performance of its 
functions in relation to any area or ro\ite common to two or more States, the 
Commission shall associate with itself for such purposes as may be determined 
by rules made under section 63C, a representative of each of the Goverinnents 
interested, who shall be chosen by the Ck)vernment concerned; and a person so 
associated shall have the right to take part in the discussions relevant to that 
purpose, but shall not have a right to vote at a meeting of the Commission and 
shall not be a member of the Commission for any other purpose. 

(4) Where the Commission, in the exercise and discharge of its powers and 
fuTictioris under clause (c) of sub-section issues directions to any State 
Transport Authority or Regional Transport Authority interestttd, the State 
Transport Authority or the Regional Transport Authority, as the case may l>e, 
shall give effect to, and be guidra by, such directions. 

(б) Where, by a notification issued by the Central Government, the Commis- 
Sion is authorised to perform the functions specifieil in clause (d) of sub-section 

in respect of any route or area common to two or more States, then, on the 
issue of such a notification — 

(a) the Regional Transport Authorities or State Transport Authorities 

interested shall cease to exercise and discharge any jx>wers and functions 
in respect of such route or area; 

(b) the powers and functions of the Regional Transport Authorities and State 

Transport Authorities interested in respect of such route or area shall 
be exercised and discharged by the Commission; and any permit granted 
or countersigned by the Commission for any such route or area shall be 
valid for that route or area, notwitbstanding anything contained In thi* 
Ctwpter; 
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(c) subject to any rules that may be made under section 63C, the provisions 

of this Chapter relating to the grant, revocation and suspension of 
permits and of counter- signatures of permits by a State Transport 
Authority or Regional Transport Authority shall, as far as may be, apply 
to the grant, revocation and suspension of permits and of counter-signa. 
lures of permits by the Commission; 

(d) anv permit granted in respect of any such route or area before the issue 

ot the notification shall, notwithstanding such issue, continue to be 
effective for the period specified in the permit and shall be deemed to 
have been granted by the Commission under this section as if this section 
were in force on the day on which the permit was granted. 

(6) Nothing in this section shall l>e construed to preclude the State Trans- 
port Authority or any Regional Transport Autliority in a State from exercising 
and discharging its powers and functions in respect of any route or area in the 
inter-State region which lies wholly within that State. 

(7) For the purposes of this section the expression “Governments interested**, 
“State Transport Authorities interested** or “Regional Transport Authorities 
interested'*, in relation to the Commission, means the Governments of such 
States, such State Transport Authorities or .such Regional Transport Autho- 
rities, as the case may be, as are likely to be interested in, or affected by the 
functioning of the Commission under this .section.] 

fa] Sections 63-A, 63-B and 63-C were inserted by the Motor Vehicles (Amendment) Act, 

1950 (C of 1956), S. 57 [w. e. f. 10-2-1957]. 

OBJECTS AND REASONS 

“At present there is no proper regulation of 
inter-Stato operation of transport vehicles. 

Section 63 provides that a permit granted in 
one State shall not be valid in another State 
unless counter-signed. Tliough some of the 
State Governments have entered into mutual 
agreements permitting the operation of a 
specified number of vehicles on inter-State 
routes, there are several routes relating to 
which no agreement exists. On many of such 
inter-State routes, passengers and goods have 
to be transferred to other vehicles at inter- 
State borders. The negotiation for inter-State 
agreements in this matter have been of a pro- 
longed character and, in many cases, incon- 
clusive. In the public interest, it has become 
necessary to set up some agencies controlled 
by the Central Government to regulate the 
inter-State operation of transport velhcles . . 

— S. O. R, 

‘I63B. Delegation of powers, etc. 

(1) The Commission may, by general or special order in writing, delegate to 
the Chairman or any other memwr, subject to such conditions and limitations, 
if any, as may be specified in the order, such of its powers and functions under 
sub-section of section 63A as it may deem necessary for the efficient 
discharge of its functions. 

(2) All orders, decisions and other instruments issued by the Commission 
shail be authenticated by the signature of the Chairman or any other meml>er 
nr any officer of the Commission authorised by the Commission in this behalf ] 

[a] See Foot-note (a) under S. 6S-A. 

nssc. Power of Central Government to make rules. 

The Central Government may make rules to provide for all or any of the 
lollowing matters, namely 

(a) the period of appointment and the terms of appointment of the memben 
of Ck>mmission. the manner of filling vacancies among members, the 


“The Committee consider that instead of 
two separate authorities, namely, the inter- 
state Transport Authority and the Central 
Transport Authority, there need be only one 
authority, namely, an Inter-State Transport 
Commission appointed by the Central Gov- 
ernment for the purpose of developing, co- 
ordinating and regulating the operation of 
transport vehicles in respect of areas or routes 
common to two or more States. The Com- 
mittee consider that such a Commission should 
be empowered to associate with itself repre- 
sentatives of the concerned State Govern- 
ments as and when necessary. The Coinrniltf'e 
also feel that the Commission should 1 k^ 
empowered to delegate its powers and func- 
tions to the Chairman or any member thereof.” 
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conduct of business by the Commission and the reports to be furnished 
by it ; 

{h) the powers and functions of the Commission ; 

{c) the purposes for which representatives of the State Governments may he 
associated with the Commission under sub-section (S) of section 63A ; 

(d) the form and manner in which an application for a permit or counter* 

signature of a permit may lie made ; 

(e) the fees, if any. to lye levied by the Commission ; 

{f) the procedure to be followed in considering an application for a i>ermit 
or counter- signature of a jx^rmit ; 

(g) the grant of a permit and the counter-signature of a permit and the 

conditions which may lie attacheii to a permit ; 

(h) the authority to which, tlie time within which and the manner in which. 

an appeal against the decision of the Commission may lie preferred ; 

(i) any other matter which has to be. or may be. prescrilied.] 

[a] Se^ Foot-note (a) under S. O'^A. 

^64* Appeals. 

Any person — 

(a) aggrieved by the refusal of the State or a Regional Transport Authority 
to grant a permit, or by any condition attaclicd to a permit granted 
to him, or 

(b) aggrieved by the revocation or snspt'nsion of the [lerinit or by any 

variation of the conditions then'of. or 


SECTION 61 — SYNOI^SIS 

1. Scope. 

2. Revision of orders not appealable under 

section --'Madras amendment. 

3. Prescribed authority. 

4. Appeals under cl. (a). 

5. Appeals under cl. (b). 

6. Appeals under cl. (e) 

7. Appeals under cl. (f). 

H. Opportunity of being heard. 

9. Procedure in appeals. 

10. Limitation. 

11. Remedies against appellate orders. 

1. Scope. — [I] It is not competent to the 
civil Court to determine whether the p<>riiiits 
issued are good permits or not. That (juestion 
can only Inf <.k*terinmed by the appellate 
trituinal, the prescrilK*d authority mentioned 
in S. 64. 1945 Cal 260 (2^3, 264) LAIR V 32j : 
ILR (1944) 1 Cal 631 (DB). 

[2] An order of the Regional Transport 
Authority refusing a permit cannot Ixj chal- 
lenged by a preceding for a writ of certiorari 
u rider Art. 226. The proper remedy is an 
appeal under this section and tlieretore Hhe 
application which is made without having 
recourse to that remedy must be dismissed in 
limine. 1955 Mad 205 (206) l(S) AlH V 42 
C 51] (DB) + 1956 Raj 65 (67) US) AIR V 43 
C 24] : ILR (1956) 6 Raj 110 (DB). 

fS] Where an appeal is pending l>efore the 
Appellate tribunal and the subi^t-matter of 
tl^ appeal is within the jurisaiction ot that 
t«btinal the High Court will refuse, on an 
applicatioii ctnder Art. 226 of the Constitution, 

[VoL 10.] 2 A M. 32. 


to iiitcrtiose its riecisiou <»n a |X»inl vviiirh 
is iiixlcr ( onsiderat ion in tin* upm^il and giani 
relief to (he parties 1958 R.i) 165 (16ti) [AIR 

45 C: 53i : ILR (1957) 7 Raj 1025 (DB). 

14! Where a party would b(* considerably 
prejudiced il he were to prefer an apjx^d under 
this sec tion and wait for the decision, he can 
se<'k relief tioni the order of tlie Rc^gional 
Tiaii'^port Authority through an application 
to th<; High Court nncK'r Art. 22tf of the 
Con.stitution. In suc h a c.ise the apj><*a] f)eiiig 
not an adtxjiiate renuniy cannot liar the appli- 
cation on the ground of the availability of an 
alternative* rcinedv. 1956 All 594 (596) [AIK 
V 4 U: 197 j. 

(5J Where the transport ant!u)ritit*s have 
granted piurnits without <*ornplying with tl)e 
prcxrediire laid down by Ss. 57 and 47 the 
pcTsons who have f>f^*n r(ftusc*d pt*rmit« can 
.sfx*k reb(*f nnd er Art. 226 of the Ccjustitution 
even without filing appeals under this wx tion. 
torn Manipur 36 (40, 43) [ AIR V 47 C 10]. 

16! An applicant for permit, whose a ppe^ a 1 
against tlie order of the R region a I 'rrinsport 
Authority refusing him the pcirmit has fx^trn 
dismisscxl, cannot c haHengc* thc^ order of tin? 
Regional Transport Authority by an applica- 
tion under Art. 226 of the Constitution After 
tlx? app<?al lie can challcng<? otdy tfie order oi 
the appidlate authority. 19.57 Cai 638(643, 
644) US) AIR V 44 C 165) : ILR (1958) 1 Cal 

(7] An appeal a gainst an order of the 
R^ional Transport Authority rejecting an 
application for review of its original order 
does not be lx?c ause tlie Regionav Tranaport 
Authority has no power to review itJ orderi. 
Nor cotild the appc*al against tlie order refect- 
ing the review be treats as an appeal against 
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(c) aggrieved bv the refusal to transfer the permit to the person succeeding 

on the deatn of the holder of a permit, or 

(d) aggrieved by the refusal of the State or a Regional Transport Authority 
to countersign a permit, or by any condition attached to such counter- 
signature, or 

(e) aggrieved by the refusal of renewal of a permit, or 

(f) being a local authority or police authority or an association which, or a 
person providing transport facilities who, having opposed the grant of a 
permit, is aggrieved by the grant thereof or by any condition attached 
thereto, or 

^[(g) aggrieved by the refusal to grant permission under sub-section fij, or 
sub-section (2) of section 59, or 

(h) aggrieved by a reduction under sub-section (lA) of section 60 in tlie 
number of vehicles or routes or area covered by a permit, or 

(i) aggrieved by any other order which may be prescribed,] 

may, within the prescribed time and in the prescribed manner, appeal to the 
prescribed authority who shall give such person and the original authority an 
opportunity of being heard. 

[a] Snhstitufed for danse (g), by the Motor V'ehicles (Ame^ldment) Act, 1956 (C of 1956\ 
S. 58 [w. c. f. 16-2-1957 J. 

OBJECTS AND REASONS 

Clauses (g), (h) and (i) — The amciidnient in section 59 (1) or replacement of a vehidf 

section 64 is intended to remedy an apparent under section 59 (2) Provision ha- 

omission to provide for an appeal against tiie appeals against orders not already covered is 

refusal to allow transfer of a pcrniit under also necessary.” — S. (), H. 


Section 64 — Note 1 (con id.) 
the original order itself where on the date 
on whidi it was filed an appeal against the 
original order had already become time- 
barred. 1957 Pat 117 (119, 120) [AIR V 44 
C 57] : 35 Pat 802 (DB). 

[8] The appellate sub-committee of a State 
Transport Authority hearing appeals under the 
section cannot establisli or create intcr-rcgional 
routes. Inter-regional routes can be established 
only in accordance with the provisions of 
S. 63 or according to the rules framed in that 
behalf by the Regional Tninsport Authorities 
themselves. 1957 Cal 186 (189) [AIR V 44 
C 58]. 

2. Revision of orders not appealable 
under section — Madras amendment. — 

[1] Under sub-s. (2) added to this section 
revisional power vests in the authoritv aiv 
pointed to hear appeals automatically on 
such appointment. It does not require the 
conferment of that power by the State Govern- 
ment. 1958 Ker 19 (22) [AIR V 45 C 7]. 

[2] Sub-section (2) added to this section by 
Madras Act 39 of 1954 is not repugnant to 
S. 64A inserted newly into the Act by the 
Central Act 190 of 1956. Hence it is not void 
under Art. 254 (1) of the Constitution. 1958 
KeF l9(21) [AIR V 45 C 7]. 

3. Prescribed authority. — [1] An appei- 
late board presided over by a person who was 
not appointed to it either under the Rules 
framed by the ffovernment or by any notifi. 
cation publishea in the official Gazette under 
S. 44 ottheActis not a validly constituted 
appellate authority. Therefore any decision 

g iven by It in an appeal would stand .vitiated 
y a tot^ lade m furisdiction. 1953 Raj 193 


(197) [AIR V 40 C 68] : ILR (1953) 3 Raj 1 
(DB). 

[2] Rule 80 of the Madhya Bharat Motor 
Vehicle Rules, 1949, disqualifies a pervoji 
who has financial interest in a transport 
undertaking from being made a member ot fii • 
appcH.ite authority. 1952 Madh-B 128 (129; 
[AIR V 39] (DB). 

[3] An amendment of tlie Rules under (lu* 
Act efiecting a cl.angc in the forum of ap[)eal 
cannot, unless it has bt^m expre.ssly niadi^ 
retrospective in its operation, oust the juris- 
diction of the existing forum over peiulm^ 
appeals and confer jurisdiction on thf* new 
forum to hear and decide them. (’55) 59 Cal 
W N 256 (259). 

4. Appeals under cl. (a). — [1] A non-ap- 
plicant for permit has no locus standi nndi'r 
cl. (a) to appeal against an order of the 
Regional Transport Authority granting a 
permit to another. 1959 Pat 393 (v395) - A i H 
V 46 C 109] (DB). 

[2] No appeal lies under cl. (a) against an 
order granting a temporary permit. 1958 Ker 
19 (22) [AIR V 45 C 7]. 

[3] The appeal against the refusal to grant 
a permit abates on the death of the apptllant 
and the appellant's son has no claim to lx; 
substituted in his place as the appellant. 
1957 All 471 (472) [AIR V 44 C 148] (DB). 

Appeal reiaitng io conditions 

[4] Clause (a) of S. 64 applies only to 
cases where by reason of the existence ot 
a condition attached to a permit Bu' 
grantee of the permit was aggrieved by that 
cemdition at the time of the grant of the 
permit. It is not a mevance which accrued 
or which arose suosequent to the grant 
of the permit, that can be agitated m »» 
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STATE AMENDMENTS 

madras 

In its application to the pre-reorganisatl State of Madras, exelnding the transforrerl trrri- 
tories» section 64 shall l>e renHtnbered as sub-section (l)of that station and after sul)-srx'tion (1) 
so renumbered add the following sub- section, namely, — 

“(2) Tl>e authority prt^crilK‘d under sub-section (1) for the purpose of l)eariug appeals 
may, either of its own motion or on application made to it. call ftn" the reconis of any 
Regional Transport Authority or the State Transport Authority, as the case may l>e, 
for the purpONC of satisfying itself as to the legality, regularity or propriety of any onler 
made by such Transport Authority against which no appeal is providtxl (or under sub- 
section (1), and after examining such records, pass such orders m rtdereiK f* thereto as it 
thinks fit.” — Madras Act XXXIX of 1954, S, S, 

MAHARASHTRA 

In its application to Bombay area of the State of Maharaslitra, in st‘< tion 6*1 (g) after the 
words, ‘Tlcgioiial Transix)rt Authority” wherever they occur tlu* words “or the IVovincial 
Transport Authority” shall be 

—Bom. Acts \ 11 of 1947. S. 8 [2^>.3.1947] a!ul XXI nr 1954, S. 3 ^ St 6 U. 
[Note — After the substitution of the new cl. (g) by tlu‘ Central Act C of 1956, there is no 
scope left in that clause to incorporate the above amendment. ] 

PUNJAB 

In its application to the pre-reorganised State of Punjab, excluding tlie transferrtHl terri- 
tories, after cl. (g) of section 64 in*err the following clauses, namely, — 

aggrievt*d by an order of the State Transjxn t Commissioner or Depiity Slate Trans- 
port Comtnissioner or any olhcer sul>ordinate to tlu ni in exercise atul disc’Iiarge of 
such powers and functions with which they have Iw'en sp<*cifically autlioriseil 
under .section 44.A.” — Punj Act XXXI of 1955, S. 2 127-12-1955]. 

”(li) C>overnment may ask th(' Apj>ellate Authority prcsc rilHtl under the rnle.s framed 
under tliis section to forward tor its consideration any of the ai)iH‘als ileeiiled by 
the Appellate Authority and may alter, revise, cancel or uphold any such orders,” 

— E. P. Act XXVIll of 1948. S. 11 112-7-1948). 


Section 64 — Note 4 (conid.) 
apixMl. 1953 Mad 321 (322, 323) (A I H V 40 
C 109) (DB) + 1959 Mvs 12 (I V) [AIK V 46 
C 3; : ILK (1958) Mys 175 (l)H’) (Hetiisal to 
alter condition of [XTinit — No appeal lies 
under el. (a).) 

[5j The lime fixed by the B. A. at the 
time of granting a {X^rrnit for a stage carriage 
IS not a condition of the perimt and hence 
tlierc' is no right of appeal under S. 64 against 
the order fixing the time. 1959 Pat 580 (582) 
[AIH V 46 C 164] (DB). 

iiejusul to grant a permit 

[6] The grant of a permit to one of tfie 
several applicants for the same amounts to a 
refusal of the pcjrmit to the other applicants. 
Hence those applicants have a right to appeal 
under the section as aggrievt*d persons even 
though no express order refusing the p<*rmit 
to tfiem had laxm rnatlo by the Transport 
Authority. 1959 S C 851 (852, 853) [AIB V 
46 C 117]. 

[7] An order renewing a permit on a route 
on which there is scope for granting a single 
permit only amounts to a refusal of the same 
to another applicant foi the permit and hence 
is appealable at the instance of the unsuccess- 
ful applicant. 1955 Mad 386 (387) [(S) AIR 
V 42 C 103] : I L R (1956) Mad 24 (DB). 
(Hent'c the appellate authority commits an 
emr relating to its Jurisdiction in rejecting 
the appeal as not maintainable by holding 
lhal it is one against an order of renewal.) 

[8] An omission on the part of the R. T* A. 
fo pass any order at all on the application for 

does not tantamcnint to a rejection of 
the application and hence no question of the 
Apwicant having a right to appeal under 
h. 64 can arise at all in the case. 1953 Raj 1 


(3) [AIH V 40 C 1 J : I L B (1952) 2 Haj 265 
(DB). (In such ( ircunistanc(‘,s- there i.K. no bar 
to the isMie of a wiit in the nature of a manda- 
mus to the B. T. A. (lireeting it to deal with 
tlic application in afcordaru c with the lau.) 

[9j \\ h(Te tlu* B. r. A, before wliieli there? 
were pending ipplit iitions for pi rmit orderml 
the atlvei tiseinent of the route to invite tiv**!! 
applications and it was appartuit from its 
oruer that its intention was to eonsider both 
applications togetlier it was held that it wais 
not a case of refusal of permits : and liencc 
there was no scope for an appeal under S, 64. 
1960 Haj 105 (117) (A i H V 47 C 27) : I I, U 
(1959) 9 Baj 869 (DH). (Hence the apindlate 
authority eomrnit.s a serious illegality rtduting 
to the exercise of its jurisdiction in hearing 
the appeal Its order t}u*n*fore is liable to lx? 
quashed by a writ of certiorai i. ) 

(lOj An intimation given by tlie B. T. A. to 
the applicants in advance, without consider- 
ing their applicatums on merit, that it wordd 
not issue any but tc^inporary p<?rmils and tfiat 
those too would be liable to cancellation 
when the Stale i.s in a position to run its own 
buses does not amount to an order of refusal 
under llte Act and therefore the applicants 
have^o remedy by way of appeal ijn(if;r S. 64 
against that decision. 1951 All 257 (264. 265) 
[AIR V 38 C 51] : ILR (1951) 1 All Zm (FB). 

[Ill The refusal to entertain an applica- 
tion for a permit on the ground that it is not 
in the proper form docs not amount to an 
order retiising to grant a permit which Is ap- 
pealable urudi^r cl. (a). 1909 Mys 72 (72) [AlH 
V 47 C 17] (DB). 

Potcars of apimllafe authority in appeal 
under cl. -CancaiZarfiw of permiis. 

[12] In an appeal under cl. (a) the a|^;»ellate 
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Section 64 — Note 4 (contdj 
authority has Jurisdiction to set aside the 
orders of the R, T. A. granting permits to 
others as incidental to the relief granted to 
the appellant, whose application was in the 
opinion of the appellate authority impro- 
perly reiectc<l. Tne api>ellate authority will 
nave such Jurisdiction irrespective of the fact 
that the appellant who had not filed any re- 
presentation under S. 57 (3) does not come 
within the purview of cl. (f) of this section. 
1960 Mys 11 (13) [AIR V 47 C 2] : ILH (1958) 
Mys 589 (DB) 1959 Assam 171 (173) [A I R 

V 46 C 37] (DB) ♦ 1956 Ajmer 41 (45) [A 1 R 

V 43 C SIJ. 

ri3] An appeal by an applicant against an 
oruer granting the permit to a rival applicant 
in prSerence to him is competent under 
clause (a). In such a case the appellant can- 
not be denied relief on the ground that he had 
not put in objections against the application 
of the competing applicant, at the time of 
the grant. That fact which w'ould be material 
if the appeal is under cl. (f) has no relevance 
at all in appeals under the otlicr clauses. 
Clause (f) is an independent provision whicii 
neither affects the right of appeal under the 
other clauses nor restricts the power of the 
appellate tribunal in granting all proper 
reliefs in those appeals. 1959 S C 851 (854) 
[AIR V 46 C 117]. (Observations in AIK 1955 
Raj 19, not approved.) 4* 1953 Mad 1 (3) [AIR 

V 40 C l1 : ILK (1953) Mad 367 (DR). 

[14] Tne appellate authority neces.sarily 
possesses all powers to give the relief to 
which the appellant should l)e found entitled. 
It in order to give relief to the appellant it is 
necessary to cancel the permits granted to the 
respondents, it may do so, hut it has no power 
to cancel the permit irrespective of the fact 
whether it is necessary to grant relief to the 
appellant or not and direct the K, T. A. to 
fill up the vacancy by inviting fresh applica- 
tions. 1960 Assam' 100 (103) [AIK V 47 C 28] 
(DB). 

[15] In an appeal by an applicant whose 
application for permit is refustxl the Appellate 
Avithority has to decide the matter judicially, 
whether on the materials on record, the res- 
pondent to appeal should not be entitled to 
the grant of a pt^rinit, be having an order 
of the Kegional Transport Authority in his 
favour. And it the authority is inclined to 
cancel the permit of the respondent, then the 
suitability or otherwise of the claimants could 
not be juugetl unless the case of each claimant 
or grantee nas been considered by the Appel- 
late Authority. And the Appellate Authority 
in disposing of the appeal, is hound to take 
into consideration all these factors and then 
determine the appeal, as a quasi -judicial body 
sllould do. Its failure to do so will result in a 
decision Which may not l)e in accordance with 
law and may be in excess of its jurisdiction. 
1959 Assam 183 (188) [AIR V 40 C 40] : I L R 
(1957) 9 Assam 206 (DB). 

[10] The appellate authority in dealing with 
an appeal against the refusal of permits is not 
restricted to the minutes of the proceedings of 
R. T. A, for ascertaining the reasons for the 
refusal. It ia true that tne minutes of the pro- 


ceedings constitutes the primary document 
where one should look for these reasons but 
at the same time there is nothing to prevent 
the R, T. A. from supplementing the minutes 
by giving reasons in individual cases in the 
communications addressed to the applicants. 
Where it has done so the lappellate authority 
has to consider not only the minutes of the 
proceedings but also the reason given in such 
individual communications. 1956 Cal 490 
(4932 [AIR V 43 C 142]. 

[17] In an appeal under cl. (a) the appellate 
authority can act only on the matters and 
objections which are on record having been 
brought on it at the time when the permit 
was granted by the R. T. A. It is not entitled 
to go outside the rec'Ord and act on assump- 
tions contrary to the facts on the record. 

Madh B 231 (235) [AIK V 43 C 901(00'+ 
1955 Kaj 19 (25, 26) [A I K V 42 C 8j : ILH 
(1953) 3 Kaj 931 (DB). (Appeal under cl. (a 
Permit granted can lx* cancelled only on sueh 
objections which had Ixxm raised nefore tin- 
H. T. A. — The fact that the ol)jectors ha vs 
themselves not appealed does not prevent tli - 
appellate authority from taking those ol)j a - 
tions into consideration.) 

[18] Where there is a competent ai)pe.il 
before it the appellate autliority may taka* into 
its consideration all those objections whu li 
were nirged and the materials which v.eif 
placed before the K. T. A. in deciding vvlu^thei 
or not tlie permit sHould l)e granted to (h 
appellant even though those grounds of ohj. < 
tion may not be those which were taken hv 
the appellant himself. 1959 Assam 18 >( I8t’ 
187) lAd K V 46 C 40j ; ILK (1957) 9 Avsun 
206 (DB). (Hence in an appeal under el. (a' an 
objection of the nat\ire spcnjilied by (1. (1) eaii 
be validly c'onsider(‘d.)+ 1955 Kaj 19 i25, It'. 
[AIK V 42 C 8] t ILK (1953) 3 Kaj 931 d)lV.+ 
1954 Assam 17 (IS) [AIK V 41 C 3. 

1953 Mad 1 (3) 1 AIK V 40 C 1] : ILH (195 v 
Mad 367 (DB). 

l^ouer lo grant addilwnal permit 

[19] In an appeal under clause (a) tur 
appellate authority has power to finalh' dis- 
pose it off by granting an additional permit tn 
the appellant. There is no necessity tor tlu 
authority remanding the case to the Kegional 
Transport authority so that the K. T. A. m o 
grant the permit after observing afresh tn 
provisions of 8. 57. 1958 Punj 465 (466) (Alh 
V 45 C 136] : ILR (1957) Punj 1131 (DB). 

[20] On an appeal against an order refusii 
the grant of a permit the appellate aiithont) 
can issue a permit to the appellant notwith- 
standing the tact that the issue of the s nu 
would cause the number of permits on Oir 
route to increase beyond the maximum hnm 
fixed for that route by the R. T. A 1 D- 
Trav-Co 443 (444) [AIR V 391. (The notihe i- 
tion of the R. T. A. limiting the number doe^ 

not have the force of law and therefore canno 

constitute a bar on the powers of the append 
authority even if it has not been .cancelled ^ 
withdrawn.)* 1959 Raj 121 (122) [AIR V 
C 40] : ILR (1959) 9 Rai 120 (DB). 
existing operators of tne proposal 1 ^ 2 * 0^09 
the number need not be given.)* 1957 
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Section 64 — Note 4 (contdj 
(101) [AIR V 44C 39] : ILR (1957) 7 Raj 33^1 
(DB). (But the appellate? authority can increase 
the number only subit'ct to the same princi* 
pies which govern the R. T. A. in the matter. 
It cannot act arbitrarily.) 

[21] The very tact that the api^cllate Autho- 
rity has beem empowered under S, 64 to hear 
.ippeals against the refusal of permit or grant 
ot permit empowers it to take into considera- 
tion all the factors which may go in support 
of the grant of tl)e permit or rehisal ot the 
IXTinit. Whether there is any scope for 
inc rease or decrease in the ninnher ot pcainits 
to Ih' granlcni being onlv one ot suc h factors it 
would be futile therefoiv to contend that it 
cannot go behind the opinion ot the U. 1'. A. 
on the question and reach a rontr ai v de cision. 
(’58) ILK (1958) 8 Raj 792 ^797). 

Potver to grant /('mj^oran/ 

' 22! In the appeal agaiiet tlu‘ order letu'-iiig 
to grant a ix^rmanent nerniit the appc'llate 
authority has no jurisdiction or power to 
grant a temporary ]X'rmit to the' apt)eliaiit. 
1960 Pat 238 (240) [AIK V 47 C: 80] (DH). 

I"c7ria/init. of conditions 
5. Appeals under cl. (b). i 1 ] Any nersoa 
aggrieN'ed by any v.u i.ilion ot the conditions 
of a ixuniit can appt'al under c l. (h). That 
clause does not restric t the riglit of apined to 
the pcTMiit-holder. 19^56 Kaj 125 (1261 '(S) AlH 
V 43 C 38i : ILK (1956) 6 Ha) 86 lUbf. 

JUit see 1952 .Mad 545 (548) AIK V 391 ! 
ILK (1952) Mad 595 (OK) (AIK 1952 Mad 
276. ltei'crfcd.)\ 

;2: 'Phe right c^f appeal conferred by cd. (h) 
IS not confined to the p<irticular permit-holder 
the conditions of wliose permit have been 
varii*<.l. A rival permit-holder who is already 
providing transport facilities in or ii(‘ar the 
very area and who is aftccled hy the varia- 
tion has also a riglit to appeal under that 
danse. 1957 Kaj 312 (315, 316) [(S) AIK V 44 
C 116] : ILK (1957) 7 Kaj 806 (FB). (AIK 
1956 Haj 05 held to liave expressed itself very 
widely in stating that the right of appeal 
tmder cl. (b) is restricted to the permit-holder 
only.) 

[But sec 1960 Ker 18 (2-3, 24) [AIK V 47 
CTj. 


3] Any person who is adversely affected 
aggrieved by the variation in another’s 
ix?rmit, such as by the inclusion ot a route or 
area, has a right to appeal under cl. (b) even 
though he has not raisex! any objex^tions Udore 
the H, T. A. 1959 Kaj 41 (4 >) ( AIR VM6 C 12]: 
ILK (1958 ) 8 Raj 1112 (DB). (If an objection 
under S. 57 had l>een raised that would give 
ri^ht of appeal under el. (f)also,) 

[4] Clause (b). in spite of its very wide 
language, cannot be constr iitd as conferring a 
right of appeal on an indeterminate body of 
persons as the inhabitants of a locality who 
axe catered by a bus service on the ground ot 
any variation of the conditions of a permit 
about which they are aggrievetl. 1957 Raj 312 
b315. 317) [(S) AIR V 44 C 116] : ILR (1957) 7 
Raj 806 (FB). (A I R 1956 Raj 65. Approved:) 4* 
Raj 65 (60) ?(S) A I R V 43 C 24] : I L R 
a95e)6Ra| 110 (DB). 


[5] Under S. 48 as it sioml before its amend 
ment in 1956 the route specified on the i>cnnit 
was undoubttxily a condition of that permit 
and a variation of that route gave rise to an 
appeal under this s#vtion. That right of appeal 
after it had accruid cannot lx? taken away by 
a subsequent change in the law. Htmce even 
if the assumption is cornx't. that as a result of 
the amendment in S. 48. by wliich cl. (d) (ii) 
(a) has Ikvh made into suh-s. (2), it Is no 
longer possible to consitln the route as a con- 
dition and its variation as e.qiable of giving 
rise to an appi'a!, a right ot appeal whicn had 
alreaily acenu'd and hixome vested by a 
variation taking place before the nnenvlnient 
will not !m‘ allected bv th.it t h.ujge. 1957 Kaj 
312 (318) 1(S) AIK V 44 C 116] : iLK (1957 ) 7 
Kaj 806 (FB). 

[6] An oilier jx^rmitting the replacement of 
a veliit le covered by a conti ai t carriage per- 
mit by a vehii'le of dilfereiit nature nr capacity 
is not an okIit varying the coiulitions t)t a 
permit and is therefore not apixMlalile under 
S. 64. (’57) 61 Cal W N 590 (599). 

[7] The time fixi^d hy the K. 'W A. at tlie 
time of the permit is not oiu' of the t (iiulitions 
ot tlic permit and lienee a suliseqnent 
change of that timing iloes not amount 
to tin* vari ition of a condition which would 
attract the application of cl. (h) of S. 64. 1052 
Mad 545 (5481 [AlH V >9] MLB (1952) Mad 
595 (DB)f*l956 Vindli Pra 44 (45) [A I B V' 43 
f • 25J. 

[8 I No a|>p<*al li( s against an order refusing 
to vary tht‘ comlitions of a f'^Tinit. 1957 Ciii 
444 (446) !AIB V 44 C 121]. (Hence order of 
(he appellate authority directing the B. T. A. 
to allow th(‘ variation is witliout juris<hction,) 
HH1959 Andh Pi a 413(419) [AlB V 46 C 117j : 
ILK (1959) Andh Pra 375 (FB). (Befn.sal to 
varv the ioute.)+1959 Mvs 12 (13) i AIH V 46 
C 31 : ILK (1958) Mys 175. (Clause (h) dearly 
indicates that the legislature did not intend to 
confer a right of apix-al against a refusal to 
vary conditions of a permit. )+(’59) ILK (1059) 
9 Kaj 570 (57 L 572). (Appeal did not lie even 
Ixjfore the amendment of llie Act against an 
order refusing to vary tin* route iltliougli tlie 
route was a condition of the permit then.)+ 
1953 Mad 321 (323) [AIK V 40 C lOO] iDBf. 
( Fhe riglit does not arise hv implicMtion also ' 
+(’43) 1943 Nag L Jour 41 1 (411) (SB). 

Su>>})cnsion of fH.rmitn 

[9] An appeal by the rival p*irintdioldcrs 
against an order sustx*nding a permit on (he 
ground that suspension is not a suffii ieni 
punishment does not li( . In sik h a cas<’ the 
rival JX:nnit-holdei s liave no right ot appeal at 
all lx?cause they can in no mannei claim to he 
aggrieved by the order within the eaiiing of 
S. 64. 1058 Kaj 51 (51) AIB V 45 C 15] t iLR 
(1958) 8 Haj 25(019. 

[10] The appdiate authority lias no power 
under the section to enliam e a penalty meted 
out to a permit -lioldf*'r liy tlw? R, T. A. Hence 
it cannot cancel the pTinit which has only 
been suspmded by tfic K. T. A. 1958 Raj 51 (51) 
[AIR V 45 C 15] : I L R (1958) 8 Raj 25 (DB). 

[llj An order of suspension of permit Cor a 
specif period, stayod during the pendency 
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Section 64 — Note 5 (contd.) 

Cf the appeal, does not l>ecome infructuoiis 
because of tl»e expiry of tliat ncriod during 
the stay. Since the effect of tne stay is to 
merely suspend its operation the permit would 
stand suspended for the full period after tlie 
stay is cancelled conse<iuei»t on the dismissal 
of the appeal. 1957 Ker 142 (143) [A I U V 44 
C7ej. 

0. Appeals under cL (e). — [V\ A right of 
appiral under cl. (e) can aris > in favour of an 
applicant for the renewal of his permit only it 
his application had been refusrxl by the trans- 
port authority by an order passed in accord- 
ance with sub-s. (7) of S. 57. Where the 
transport authority without considering the 
applications as required by tlie Act and with- 
out passing an order in tliti above manner 
merely intimates its decision not to renew 
ptfnnits in view of nationalization of transport 
undertaken by the Coverinnent no question of 
the applicants preferring any appeal under 
S. 64 can arise at all. 1951 iliin Tia 36 (40) 
LAIU V 38 C 11]. (Henee their application 
under Art. 226 cannot f)e confronted by the 
objection of an alternate remedy being open.) 

7. Appeals under cl. (f). — [1] .A person 
who provided transport facilities and opposed 
before the 11. T. A. the grant of a permit 
w'Ould be entitled to appeafuiKh^r cl. (t) even 
though he had not apjilied for a permit to 
himself. 1953 Mad 1 (3) [AIK V 40 C 1] : 
ILK (1953) Mad 367 (DH). 

[2] The fact that a person provides tr.ms- 
port facilities cannot by itself confer on him 
the right to aptXMl under cl. (f) against the 
grant of a permit. It is in addition necessary 
that he should liave opposed the grant of the 
permit itself, rhus where he had opposed only 
the variation of an existing permit of the ap- 
plicant and not the issue of the new permit 
to him he has no right to appeal against the 
issue of the new permit. I960 Ker 18 (21) 
[AlH V 47 C 7] ^ 1957 Mys 19 (20) [AIK 

V 44 C 13] : ILK (1956) Mys 400 (DK). 

[3] Assuming that a panehayat is a local 
authority envisaginl in cl. (f) it can ap|^*al 
against the grant of a permit only if it liad 
opposed the grant before the K. T, A. 1956 
Raj a5 (08) [(S) AlH V 43 C 24] : ILK (1956) 
6 Uai 110 (DB). 

[4] A person may have a right of appeal 
under cl. (f) even though he had opposed the 
grant of the permit l>efore the R. T, A. only 
ronnally and not by a representation in 
writing as required by sub-ss, (2) and (3) of 
S. 57. 1953 Mad 1 (3) [AIR V 40 C 1] t ILR 
(1953) Mad 367 (DB) l* 1960 Mys 11 (14) [AIR 

V 47 C 2] : ILR (1958) Mys 589 (DB). (Oral 
opposition is sufficient to confer a right of 
appeal under cl. (f).) •H959 Pat 111 (112) 
[AIR V 46 C 26] (DB) 1959 Raj 119 (120) 
[AIR V 46 C 45] : ILR (1959) 9 Raj 144 (DB). 
(Foundation for appeal under cl. (f) can be 
laid by raising oral objections to the g^rant of 
a temporary permit before the R. T. A.) ^ 
(*55) ILR (1955) Trav-Co 52 (65). ^ 

[But see 1956 Ajmer 41 (43) [AIR V 43 
C 31] ♦ 1953 Vintft Pra 41 (42) LAIR V 40 
C 21J. (The appellate authority has no 


inherent powers to condone the omission and 
give relief to the appellant.) 1952 Trav-Co 
443 (444) [AIR V 39]. (Case decided under 
cl. (c) of S. 60 of the Tr ivancore Motor Vehi- 
cles Act corresponding to cl. (f) of S. 64 of 
this Act.) + 1951 Orissa 81 (84) [AIR V 38 
C 26] (DB). (Order setting aside grant on an 
appeal l)y person who filed a Ijelated olijectinn 
under S. 57 (4) i.s without jurisdiction. The 
repre.sentation constitutes no opposition at 
all.) 

[5] The opposition contemplated by cl. (f) 
as a condition precedent to the exercise of u 
right of appeal is not the representation con- 
templated by snb-s. (4) of S. 57. Hence in a 
case where tliere is a single permit to be 
granted the opposition of one rival applicant 
to the grant of the permit to another is 
i in pi led and that itself is sufficient to give 
the unsiiccesstiil applicant a right of appeal. 
1959 Assam 171 (173) [AIK V 46 C 37 ' (DKV 

[6J The right of appeal conferred by cl tf) 
is available even against the grant of a 
temporary permit. Hence a rival permit-lioider 
who has opposed the grant of such a permit 
and is aggrieved by the order of the K. 1. A. 
granting it is entiled to appeal against the 
order under that clause. 1958 Kajl76fl79) 
[AlH V 45 C 58] : ILK (I95S) 8 Kaj 624 (OB). 
(Application of the clause does not depend on 
the question whether the appellant was a 
person wlio was entitled to opposes the grant 
i.e. to say as an existing operator.) *1* 1959 H ij 
119 (120) [AIK V 46 C 45] : ILK (1959) 9 K.ij 
144 (DB). 

[But see 1958 Ker 19 (22) [AIK V 45 C 7].i 

[7J rhe appellate authority has to t ike into 
its consideration even the repre^sentation of a 
temporary permit-holder which had })i*(’n 
made by him at the time when the permK 
was granted bv the K. T. A. 1957 Pnnj 35 
(37) [AIK V 44 C 13] : II. K (1957) Pimj 315. 

[8] Under cl. (f) not only a person wlio is 
aggrieved by an order granting a permit but 
also one who is aggrieved bv a renewal can 
appeal. 1956 Pat 437 (439) [AIR V 43 C 105j; 
34 Pat 429 (DB). 

[But sec 1959 Mys 17 (18) [AIR V 46 C 5] : 
ILK (1958) Mys 421 (DB). (Hence no appeal 
lies at the instance of the person who opposed 
the renewal.) * 1956 Vindh-Pra 38 (39) lAlK 
V 43 C 20]. (A right of appeal being a sul>- 
stantive right has to be expressly conferred 
by the statute and cannot be inferred. Stxr- 
tion 64 has not conferred a right iii the case 
of a renewal and such a right cannot be infer- 
red from S. 58 (2) which requires that an 
application for renewal should be treated as 
an application for permit for procedural 
purposes.)] 

[9J After the Act has been amended in 1956 
the fixation of timings, at the time of the grant 
of the permit, is a condition to the permit and 
such a condition attached to a permit is ap- 
pealable under cl. (f) of S. 64 by a 
coming within the ambit of that clause. 19w 
Ker 111 (113) UIR V 47 C 52] : ILR (1960) 
Ker 172. 

[10] The fact that an association is 
unregistered one does not disqualify R 
preferring an appeal under cl. (f). l^^l 
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255 (257) [AIR V 38 C 53] : ILR (1951) 2 Cal 

437 (SB). 

{llj The “assocnation” referreil to in the 
section lU'cd not necessarily iw an incorpo- 
rateti one. 1957 Cal 444 (446) [(S) AIR V 44 
C 1211. 

8. Opportunity of being heard.-— [1] A 
decision given by an authority with* 

out hearing the appellant is in violation of the 
principles of nat«)ral justice and against the 
express provisions of this st'ction. 1956 X’iiulh- 
Fra 44 (45) [AIR V 43 C 25]. uSuch an order 
was q<iash(Hi in this case hv a writ of certio- 
rari.) 4* (’55) ILR (1955^ Trav-Co 52 (67). 
(Dismissal of appeal for non-appearance of 
appellant — No notice ol hearing given to ap- 
pvdlant — Dismissal null and void ) 

[2] The appellate authority cannot dismiss 
an appeal under the section without giving a 
hearing to the apmdlant even though under a 
rule framed nnucr the Act tlie autliority may 
be construed to possess siu li a power, rhe t^ro- 
visions of the si't'lion are mandatory ainl any 
rule which is in derogation of the section can- 
not prevail over it. 1959 I ripura 35 (37) 
[AIR V 46 C 141. 

[3j rhe opportunity whic h S 64 retpiires to 
be given to an ai)pell ant is a reasonable op- 
portunity of presenting his case. Hence where? 
the appellant was not given an opportunity 
to look into a police report ns(*d by tlie appel- 
late authority an<l contradict th<t matters 
thcTein which were nri'judii'ial to his c ase it 
cannot lx* said that lie hatl the opportunity to 
which he was cntitU‘d under thi’ section. (’57) 
61 Cal VV N 779 (787, 788). 

[4] There is nothing in the Act wliic'h 
tmjoins on the? appellate authority the duty to 
give an oral hearing to a person who invokc's 
its appellate jurisdiction. All that it has to do 
as a quasi-judicial tribunal is to give* sidficient 
opportunity to the person who approac-hes it 
for the exercise of its jurisdiction to state his 
case. 'Fhus wliere the app<dlarit has stated ail 
his grounds of ohjec tion to the original order 
in his appeal petition it cannot be said that 
the order made thereon liy the anpcllate 
authority is vitiated as contravening tne prin- 
ciples ot natural justice merely bticaiise the 
appc'llant was not orally he? ird ny the authori- 
ty. (’58; 1958 Andh L T 627 (612). (//eW. that 
there is no duty to hear personally under the 
Motor V’ehicles Rules also.) 

[5j It is true that S. 64 does not expressly 
pros'ide for any notice lx?ing given to any 
person other than the appellant and the 
Fransport Authority, but the? moment it is 
intencied to affect the right of any third per- 
son by any order made in the app<*al, a tfuty 
arises according to the principles of natural 
justice to give notice to the persons affected. 
1953 Cal 587 (587) [AIR V 40 C 221] ♦ 1954 
Assam 17 (17, 18) [AIR V 41 C 3] (DB). 

[6] The appellate authority has a judicial 
lunction to perform under S. 64. The fact 
that the section does not expressly require that 
ty person to whom a permit had been grant- 
w should be Iieara if his permit is to 
we cancelled docs not affect its dbligation to 


observe the principU^ of natural Justiw and 
give him a luMring fyefort* canceUing the pt*r- 
mil. 1953 Assam 157 (158) [AIR V 40 C 681 ? 
ILR ( 1953) 5 Assam 1 63. (An onlcr passtsl with- 
out such luMiing is in excess of its jurisdiction 
and hence can be quashed by a writ ot ciu tio- 
rari.) + I960 Raj 201 ^204. 205) [AlU V 47 
C 491 : UJi (1959) 9 U ij 1167 (DB). (The fact 
that those persons had sonu* knowItHlge of the 
appeal filed against tliem or about llu? date of 
hearing dtx*s ntyt djspc'nse with tin* iKNcessity 
to issue a notict* to t lunn.^+iTySi ILR (1958) 8 
Raj 792 (796)11)10+1957 Funj ;15 t >7) ! AIR 
V44C 13] : ILU (1957) Funj 315+1956 
Ajmer 41 ^46) [ AIR V 43 C 31 j. 

[7] Where petuling an appeal bv anotlier 
against the cancellation of his (XTinit a person 
is granted a ptTiint vnhjtvt to the condition 
that it would staiul cancelhvl if the apptvd of 
the other has no right to be ho.ird 

in that ap[)(* d in support of tlie order ot can- 
cellatir>n. Sucli a person being not a (larty to 
th<‘ proee(*dings in v\ Inch the |>crinit of the 
olh(»r person w.is (cancelled (Miinot he said to 
he a person intercstcxl in the .qype.d vvitliiu 
tlie me.ining (yf H. 73 (Id of tin* Motor Vclntdes 
Rules frarne<l under th<* Act. (’fK)) 1969 Jab L 
onr 958 (961) (Df9 ( The condition aftiodied 
leing a I'onditioii snlisequent was within the 
power of the authority to lay down in the 
permit.^ 

[8! Where in an aiypeal under LI. (a) the 
appellate antliority grants a permit t(y the 
appellant without l ancelliiig any jienuit al- 
re.idv granti’d to others its onier cannot be 
condenunvi as one which has btvn passinl in 
contravention of th(‘ prinruplcs of natural jus- 
tice merely IxH'aust* those other granlivs of jx^r- 
inits hav<* not b(‘en heard l>etore tluM>tdt?r wan 
passed. 1958 Funj 465 (46f3) [AIR V 45 C 136j; 
ILR (l<)57) Funj 1131 (DB). 

I9i Besides the parties interested in tho 
grant of stage carriage permits or lliose 
iuterestcHl against it the polii <• aufhoiity of 
the locality is also entitled to bf? lu'ird at (be 
appellate stage. 1957 S C 232 (236) [(S) AIR 
V 44 C 32 ; : 1957 SCR 98. 

[10] A party who has l>een heard before an 
orde? was passed by the K.'l' A , is a necessary 
party to the apfM'al in which that order \h 
att;ieke«l. 1960 Funj 142 (144. 145) [AfU V 47 
C46] : ILH (1959) Funj 2108. 

(llj A respondent in an at)ix?al ha.s a riglit 
to be he.ir(i by the appellate authority by 
virtue of R. 73 of the Madhya Fradesli Motor 
Vt?hiclt?s Buies even though this s»H t»oii itself 
has conferrcil no such right on him 1957 8 C 
232 (2J6) [(S) AIR V 44 C 321 : 1957 SCH 98. 

[12] Though the apj>ellate aulluuity ha* 
h<?ard and dt?cidc?d an appeal Ix^fore tlie expiry 
of ti e period of notice pr(*scr if x*<l liy »he Ruie« 
its decision will not he rentieretl invalid where 
the parties have not rai.scwl any objcjctiou Ix;- 
forc it on that score The parties in these cir- 
cumstances will fye deemeti to have waived 
their objection. 1957 Raj 312 (315) [(8) AIR 
V44 C 1161 : ihU (1957) 7 Raj 806 (FB). 
(Period preiicnbt?<l hy R. 108« liaiasthan Mottw? 
Vehicles Rules not observed by the authority.) 

[13] In matters relating to renewal of per- 
mits the appellate authority acts ee a quatU 
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Section 64 — Note 8 icorUdJ 
iudicial body and hence the person aggrieved 
by the renewal has been given tlie right to 
adduce evidence before that authority and l>e 
heard by it. 1955 NUC (All) 3540 [AIR V 42]. 

9, Procedure in appeals. —[1] The appel- 
late authority under the Act cannot lx? equat- 
ed with Courts of law. It is not bound to 
adopt the procedure followed in Courts of 
law in all cases but can regulate its own pro- 
ccxlurc. 1957 AndhPra 8:^) (831) [(S) A 1 K 

V 44 C 252]. 

[2] The jurisdiction of the appellate autho- 
rity to entertain an apncjal untfei the section 
will not be aff(?cted by the omission of the 
appellant to file u certified copy of the order 
appealed against. It is open to the authority 
to condone the omission since the require- 
ment as to the filing of certified copy is only 
a procedural matter. 1956 Ajmer 41 (43) [AIR 
V43C31J. 

[3] The appellate authority under (his Act 
<loes not administer justice as a Court of law 
although in dec'iding the cases it has to act 
judicially. Therefore the fact that the Court 
of law in certain circumstances will have to 
adjourn a case on the principle of natural 
justice, even suo motu, does not mean that the 
appellate authority under this Act also sliould, 
in similar circumstances, act in the same 
manner and adjourn (he case even in tlie ab- 
sence of a prayer from the parties. 1957 S C 
2.32 (237) I (S) A J a V 44 C 32] : I957SCK 
98. (Appellate tribunal reading out liefore tlie 
parties report of police called for under S. 47 
— Partie.s neither objecting to its use nor ask- 
ing for adjournment on the ground of sur- 
prise or for producing materials to controvert 
the report — Tribunal does not act wrongly in 
using the report straightway without atljourn- 
iiig the case.) 

[4] The appellate authority functions as a 
quisi-judicial body when it deals with the 
grant or a refusal to grant permits. Hence its 
order which proceeds to set aside tlie order of 
the a. 'P. A. should ex facie show in a suc- 
cinct manner tlie reasons' wliich liave induced 
it to pass the order. 1957 Raj 237 (239) 1 AIR 

V 44 C 90] : ILR 0955) 5 Raj 545 (DIri. 

[5] An appellate authority whicli acts judi- 
cially in hearing an appeal under the section 
must give its reasons for itsilecision and those 
reasons must show tliat the authoritv had 
applied its mind to the questions on its hand 
1952 Mad 276 (279, 280} [A I R V 39] : 1952 
Cri L Jour 616. 

[6] An appellate authority should confine 
its determination to the materials on the 
record and deal with the points raised by 
the appellant. 1960 Assam 100 (103) [A 1 R 

V 47 C 28] (DB). 

[7] The appellate authority cannot go into 
new factors which were never presented to 
the R. T. A., either of its own accord or even 
at the request of parties and decide the appeal 
on that basis. 1959 Assam 183 (188) [AIR 

V 46 C 40] ; ILR (1957) 9 Assam 206 (DB). 

[8] The appellate authority in determining 
appeals cannot take into consideration matters 
which are extraneous to fhe object and pur* 


pose of the Act. 1900 Assam 100 (103) [AIR 
V 47 C 28] (DB). 

[9] An appellate authority does not func- 
tion as a Court of facts and therefore its order 
is not vitiated lxx?ause some of the considera- 
tions on which it is based are not relevant 
considerations under the Act. 1959 Punj 473 
(475) [A I R V 46 C 143] : I L R (1959) Punj 
1644. (Appellate authority relying on a pro- 
mise made by the Government to one of the 
applicants as one of the reasons for preferring 
}»im.) 

[10] Although there is no sp<?cific provision 
as to the powers of tlie appellate authoritv^ 
under the Act it is implied in the provisions 
for appeal that it has power to set aside tln' 
order of the Regional 'I'ransport Authoritv 
and grant a relief claimed. 1957 Raj 237 
(239) [AIR V 44 C 90] : ILR (1955) 5 Raj 543 
(DB). 

[Ill The powers of the appellate authority 
in disposing of an appeal under this section is 
not defined in the Act. Hence, where the ap- 
pellate authority, not wishing to distiirli the 
operation of a permit which it found had not 
been validly granted, allowed the permit 
holder to ply his bus for the uriexpired period 
and contenued itself by declaring the pt‘rnn( 
to be null and void forthwith and also direct- 
ing the Regional 'Fransport Authority not to 
treat it as a valid permit for purposes of re- 
newal it was held tliat there was nothing 
illegal or even improper in the direction 
given to the R. T. A. 1957 All 254 (256) [iS) 
AIR V 44 C 73] (DB). 

[12] The Government to whicli power ha^ 
been given by the legislature to prescribe the 
appellate authority, the manner in which 
that authority should he constituted and also 
to make rules for the conduct of business by 
such body can validly make a rule fixing thi- 
quorum and also authorising the chairman to 
conduct the meeting without the quorum. 
1960 Andh Pra 268 (270) [AIR V47C821 
(DB). 

[13] The Government can validly make a 
rule under S. 68 authorising the authority 
prcscii[K?<l by it to hear and dispose of ap- 
peals under this section to delegate its power 
to grant or refuse interim stay. Although the 
power to grant interim stay is ancillary aiul 
incidental to the power to hear and dispose of 
appeals conferreef by the Act the rule autho- 
rising its delegation is nof invalid because the 
Act itself has empowered the authority to 
delegate its pow'ers in accordance with the 
rules made bv the Ckivernment. 1957 Andh 
Pra 8.30 (831) [(S) AIR V 44 C 252.] 

tlemand 

[141 An appellate authority di.sposing of an 
ap^al under S. 64 has the power to remand, 
it being ancillary and incidental to the power 
to dispose of an appeal. 1959 Andh Pra 321 
(323) lAIR V 46 C 93] : ILR (1959) Andh Pra 
54 (DB) ♦ (’58) 1958 Andh L T 627 (630). 
(Absence of express provisions in the Act or 
the Rules is immaterial.) •!» 19^ Ajmer 41 {45> 
[AIR V 43 C 311. (Power to remand is inhei* 
ent in the appellate authority.) 
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[15] The appellate authority becomes func- 
tus officio after deciding an appeal except for 
the purpose of correcting the clerical errors 
or its own mistakes in the decision. It ha.s no 
power to review the decision at the instance 
and for the iK'uefit of a party inasmuch as the 
statute has not conferred any siicl] jurisdic- 
tion on it expressly. (*54) 1954 Kcr L Tim 899 
(901). 

[16] Though tlie appellate authority has no 
j>owei to reviev^' or revise its previous orders 
there is nothing to prohilut it irom clarifying 
the meaning of those orders. 1959 Pat 111 
ill2) [AIK V 46 C 26] (DB). 

10. Limitation. - [Ij Although the me- 
moraiKliim of an appeal uinler (his section 
liad Ik^'u put into transmission through post 
Viefore the expiry of the period of limitation 
prescrilxHl by the Buies for presentation ot 
appeals tlie appeal cannot he considered to 
have been presented within time when it ac - 
tually reaclitsl the lumds of the appellate' 
•uithority only alter the t*xpiry of the pres- 
erihexi ixfriod. 1959 Mad 'Ibd (387) |A I B V 
46 C 121] : ILB (1959) Mad 705. 

[21 \V iiere the rules jirovide that an appesd 
under the section has to be filed hy attaching 
a certificHl copy of the order to (he tnemoran- 
viurn of append within a specifics! period from 
tiu' date ot tht‘ "receipt of tht‘ order” time 
will not begin to run from the date when the 
order was dictated liy the Begional I'ransport 
Authority even though in the presence of tlie 
parbes. (’49) 28 Lah L Tim 1 (2). 

l3] Wliere the Begional Transixirt Authority 
passed in rc’view an order granting a per- 
manent permit in tlie place of tlie conditional 
(H'rmit whicli it had granted originally and it 
as tlie passing of thi‘, order cm review and 
not the original one wliic li aggrieved tlie ap- 
pellant and ereited the occasion for an ap- 
peal it was held that the prescrilK'd ptaiod 
of limitation liegaii to run only from the date* 
the order in rewiew' and not from tiu* date 
of original order of the Begional 'rransport 
Authority. 1960 Bat 6 (8) [A I B V 47 C 2’ 
iDB). 

\4] The appellate authority has no /urivdie- 
tion to extend or abridge tlie period of limita- 
tion presc l ilxxl by the Buh*s tor filing app<*als 
under the section. 1957 Bat 117 (120, 121) 
[AIR V 44 C 37] : 35 Pat 802 (DB). (Sec tion 5 
of the Limitation Act drx's not apply to the 
proteedings under the Act.) 

W riU against appellate ordem 

IL Remedies against appellate orders. 

1] The Appellate Tribunal under Motor 
Vehicles Act is a judicial authority subject to 
the High Court’s judicial supervision, and 
amenable to its guidance and correction. 1953 
Vindh-Pra 41 (42) [AIR V 40 C 21]. 

[2] Though an appellate authority hearing 
an app^l under this Act is not a Court as 
ordinarily understood an order passed by it 
wer hearing the parties and oeciding f>c- 
tween a proposal and an opposition is a judi- 
order and hence a writ of certiorari can 
be issued against the order. 1951 Orissa 81 


84) [AIR V 38 C 28] (DB)^1953 Raj 193 (198) 
AIR V 40 C 68] : ILR (19v*S3) S R.i| 13 (DB). 

[3] An onler passtnl by the appellate autho- 
rity cancelling the permit gratiteil by the 
Regional Transport Authority can Im' iiiter- 
fennl with by the High Court in a proi^ccding 
under Art. 228 of the Constitution. 1952 
Madh.B 128(129) [AIR V 39]. 

[4] An order of the appellate authority 
pasMxl ou an iueomix'tent appeal by a jx'rson 
not entitUxl to ai>[H*al under this sei'tiou can 
Ih' qiiasluHl bv the High ('oiirt hv a writ of 
certiorari. UUH Mad 454 1456) 1 A I H V 35 C 
219] ; 1 L R (1949) Mad 194 (DU) ♦ 1960 Raj 
105 (117) lAIH V 47 C 27] : ILB (1059) 9 Baj 
889 (DB) + 1959 Bat 580 ( 582) [A I B V 48 C 
164) iDH). (Order passinl in an ineomix'tent 
appeal cannot lx* de<*nietl valid by treating it 
as one passtd in rt'vision under S. 84 A by some 
hetifm ot l.iw.) 

!5i An order giving relief to an appelhint in 
respect of a !natt(‘i not covered by the appeal 
anil to the detriment of a person not ii party 
to the appt'al is one without jurisdiction. Such 
an ordiM’ vau be (piashtxl by tlie High Court 
bv a writ id c ertioiaii. 1952 Mad 39 (39, 40) 
lAlB V 39! : ILB (1952) Mad 306. 

[61 In the proeetxlings undi*i Art, 226 tlu^ 
High Court cannot act as a Court of apptial 
and exaniiiH* the ( orref tness of tlie oiife*r of 
till* appellate authority by going into the evi- 
(It'iK'c u hir h was before (hat authority. 1959 
Bun; 473 (474) | AIB V 46 C 143] f ILB (1959) 
Bun; 1644+1953 Bat 75 (77) 1 AlB V 40 C 22): 
32 Bat 43 (DB). 

(71 An order of the appi'llale authority can- 
not he interfered with hy a writ of certiorari 
on the ground of .iny inconsistency in the 
argument with respect to the various point?* 
decided by it. Such .an ineonsisteney cannot 
be .said to be an error of law apparent on tho 
lace of the record. 1955 Baj 19 (28) [A 1 H V 
42 C 8j : ILB (1953) 3 Baj 931 (DB). 

[H] Bt'ading this section with B. 108 framed 
under the Baj asllian Motor Vtdiic le.s Ordinance? 
it is obvious tliit flu* appellate authority lias 
the widest power ami has jurisdiction to detcr- 
miruMiuestions ot limitation and Imais standi 
iiid th<‘reloie its decision cannot l>e interfered 
witli l)V a writ of c ertiorari (*vcn though it 
may be wrong 1955 Baj 19 (24) [A 1 U V 42 
C8] : ILB (19.53) 3 Baj 931 (DB). 

'91 The iat t that a stay is ordered iHmding 
the r(‘visioii to the f ^(ivernrnent or a writ ix*b- 
fion to the High Court against an appralate 
order setting aside the permit to A anef dircfct- 
ing the issue of the pt rniit to Ii does not en- 
fitTe .1 to the permit. The stay order has not 
the eOcet of automatically reversing the ap- 
ixdlate order in cjuestion. 1956 Mad 143 (144) 
[AIR V 43 C 37] (DB). 

JievtJiion under State apt^ndnienti. 

[10] Under cl. (Ii) added to this section by 
lire East Punjab Act, 28 of 1948 the Govenw 
rneiit has unfettered powers to alter, revise, 
cancel or uphold llw? orders of the appellate 
authority. 1959 Bun/ 638 (642) [AIR V 46 0 
203J : ILR (1939) Ptmj 2I2L 

[11] An apj>eal rejected as iacompetent U 
nonetnelcss an appeal decided by the apjpellate 
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The State Transport Authority may, either on its own motion or on an 
application made to it. call for the record of any case in which an order has 
been made by a Regional TraMS[X)rt Authority and in which no appeal lies, 
and if it appears to the State Transport Authority that the order made by the 
Regional Transport Authority is improper or illegal, the State Trans^x^rt 
Authority may pass such order in relation to the case as it deems fit : 

Provided that the State Transport Authority shall not entertain any ap[)lica. 
tion from a person aggrieved by an order of a Regional Transport Authority, 
unless the application is made within thirty days from the date of the order : 

Provided further that the State Transport Authority shall not pass an order 
under this section prejudicial to any person without giving him a rcasonalde 
opportunity of being lieard.] 


fa] In -crted by tlic Motor V'chicles (Amei 
16 - 2 * 19571 . 

Section 64 — Note 11 (contd.) 
authority and honre tlu* Cioverinncnl is en- 
titled to exereise in regard to tliat decision the 
powers eonlerred on it uniier cl. (li) added to 
the section liy tlie runjal) Act. 2S of 1948. 
1959 Pfinj mn (642) [AIK V 46 C 203i : I L K 
(1959) Pun) 212L 

112] A party who lias been heard by the 
R. 4'. A. betore an order was passed lias the 
right to approach the (Government under cl. (h) 
a.s an aggrieved party when the appirllate 
autliorily .sets aside that or<ler in an a]>i)eal to 
whicli he has not been made a party. 1960 
Pun; 142 (145) [ AIK V 47 C 46j : 1 L H (1959) 
PuMj 2108. 

[15) Under cl. (h) added to the section by 
p]ast Punjab Act, 28 of 1948 the CGovermnent 
has power to act even suo inotii and hence for 
the purpose of its exercising the power it is 
absolutely immaterial as to how the matter 
has been brought up before it. 1960 Punj 142 
(145) [AIR V 47 C 46] : ILR (1959) Punj 2108. 

[14] Clause (h) uddcnl to the section by East 
Punjab Act, 28 of 1048 does not confer an un- 
regulated and arbitrary power on the Croveni- 
ment to alter, cancel etc., an order passed by 
an appellate authority and hence it is not un- 
constitutional. 'Phe power conferred by the 
clau.se is limited to interference only if the 
order is considered to be illegal, or improper 
or imreasonalile and therefore a finding to that 
ellect by the Government is necessary to 
onable it to exercise the power. 1960 Punj 142 
(145) [AIR V 47 C 46] : ILR (1939) Punj 2108. 

[15] The High Court in a proceeding under 
Alt. 226 will not interfere on merits, w'ith the 
order of the Government passed uiuler cl. (h). 
1960 Punj 142 (145) [A I R V 47 C 46] : 1 L R 
(1959) Punj 2108. 

[16] TJie State Government has power under 
S. 64 A, added to this Act by the Motor 
Vehicles (Madras Amendment) Act, 20 of 1948, 
to interfere with an order made by the appro- 
priate authority under this section where it is 
satisfied that it is an illegal, irregular or 
improper order. 1956 S C 463 (467) [(S) AIR 
V 43 C 80] : 1956 S C R 256. 

[17] An appellate order which is good can- 
not be interfered with in revision under S. 64A 
(Madras) on the ground of any error in the 
-original order of the R. T. A. which is capable 
-of being rectified by the appellate authority. 


idmcnl) Act, 1958 (C of 1956), S. 59. [w. c. f. 

1960 Andh Pra 371 (2) (373) [AIR V 47 C 121]. 
(Fact th at U. T. A’s. order did not contain 
reasons cannot viti ite the appellate order also 
where it has remedied that ilefect.) 

Seconil n]>]>eal 

I IB] No second appeal lies against an onler 
passtai in an appeal under this section. 1960 
Pat 5 >7 v538) i AIK V 47 C 181]. abdes70 and 
71 of the Kihar Motor Vehicles Rules in ike a 
provision for th‘aling with appeals against 
original orders of the State Tramsport Autho- 
rity ami the Regional 'J'ransport Authority. 
Rule 70 cannot be construed as conferring a 
right of further appeal .igainst an ortler passed 
by the State Transport Authority in the exiT- 
cise of its appellate powcTs.)*fl 953 Nag 150 
(151) [A 1 H V 40 C 51]; ILK (1953) Nag (575. 

}19] Section 64 does not contemplali* a 
second appeal from an apiicllate order and 
hence a rule which provides for such an appeal 
is inv.diil as l>eing ultra vires the section, i’54) 
ILK (1954) Trav-Co 771 t776) (DB}*1957 Mys 
7 (8) [A I K V 44 C 4] : I L K (1956) Mys 2U 
(DB). (Hide 276 framed by the Mysore Govern- 
ment is therefore not valid.) 

[20] The rule making autliority constituted 
under S. 68 has no power to lay down by rules 
and confer a right of appeal not recogiii.scd or 
gr antcxl by S. 64. 1953 Mad 321 (325) I K 
V 40 C 109] (DB). 

[21] Under S. 64 as Tt stands amended in 

the Mysore State an order passeil in appt' il is 
o|x;n to a second appeal to the Ifoard of 
revenue. 1959 Mys 23 (25) [A 1 R V 46 C / ] ; 
ILR (1958) Mys 127 (DB). (Fixation of timings 
of buses — State Transport Authority has the 
original jurisdiction in the matter — R. T. A. 
fixing time — State Transport Authority cannot 
deal with the question as an appellate autho* 
rity.) 

Section 64A — Note 1 

[1] There is no repugnancy between S. 64A 
inserted by the Omtral Act 100 of 1956 and 
sub-s. (2) which has been added to S. 64 by 
the Madras State Legislature. Therefore tJie 
latter provision has not become void 
Art. 254 of the Constitution. 1958 Ker 19 (21; 
[A I R V 45 C 7]. (It is quite possible for the 
tribunal appoint^ under S. 64 and tl» 
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SECTION S4A STATE AMENDMENTS 

ANDHRA PRADESH 

In its application to the pre- reorgan i set! State of Andhra Pradesh, excluding the transferred 
territories, after section 64 the following section was ins^rtaJ, namely, — 

“64A, /iVvinoM. — The State Government may, of its own motion or on application 
made to it, call for the records of any order pasSiH.! or prtx eishng taken under this Chapter 
hy any authority or otficcr sub<^rdinate to it, for the purt>oM* ot satisfying itself as to the 
legality, regularity or propriety of such order or prtKMxviing aiul after examining such 
records, may pass such order in reference thereto us it thmks fit.’* 

—Madras Act XX of 194S. S. 12. ('2l4'2^1948l 


Section 64 A — Note 1 

Tr.tnsport Authority to function concurrently 
as revisional authorities, tlie fornier over the 
li. T. A. as well as the State Transport Autlio- 
nty and tlie latter over If. T. A. only. 
Hence the test of harmonious (O-existence 
and simultaneous oi^edience is salisfiL^l) 

[2; There is notliing in S. 64 A that either 
e.vpress!y or impliedly discloses an inttmtion 
to he a complete or ex('lusive provision for 
revision ag.iinst the orders of a Ifegional Prans- 
port Autliority. Tlie Act dws not say lliat the 
revisional jurisdiction is to l)e exercised (mly 
In- the State Transport Antlioritv or give anv 
indication that no other rc^u^ly than an appeal 
mid<*r S. (^4 or a revision under S. 64A is open 
to an aggrieved party. 1958 Ker 19 (21) [AlH 
V45C7]. 

■ V St*ction 64 A doi's not provide a specific 
legal r(‘medv whi(di would har a certiorari. 
1959 Mys 17 (19^ l AlU V 46 C 5; ! ICH (195S) 
Mys 421 (OB), l I'lie sta tion only di'als with 
the power of tlu‘ S. 4’. A. to interfere with an 
order of the H T. A, and not with tlie riglits 
of the party who is affccti'd hy the onler. A 
party may approach (he Authority hut not as 
a matter of right. Nor In'; In* iiny right to a 
remedy because the Authority may refuse Ihin 
a remetly under the section.) 

14j The fact that the aggrieved party may 
seek remedy under S. 64.A may he taken into 
consideration hy the High Camrt in tleciding 
ss'hether it should exiucise its discretion under 
Art. 226 of the Constitution torpiash tlie order 
of tlie B. T. A. hv a writ of certiorari. 1959 
Ker 398 (399) [Alii V 46 C 14 Ij. 

15 i The Court in the exerc ise of its power of 
certiorari cannot interfere with an order made 
hy tfie State Transport Authority under this 
section rnerelv because it is of the opinion that 
tlie view taken liy that Authority legarding 
the legality, regularity or t)ie propriety of the 
order of the R. T. A. is erroneous. 1958 Ker 
541 (344) [AIR V 45 C 122]. (The satisfaction 
'^hicb is recpjired on the nirt of the S. T. A. i« 
^oly a subjective satisfaction and not an 
objective one,) 

[6] A vague and ambiguous notice which 
docs not di.sclose the case against the party 
'^'ho is called upon to show cause is a violation 
^1^ tl>e second proviso to S. 64A and the pro- 

initiated by such notice shoula l>c 
quashed, 1959 All 495 (498) [AIK V 46 C 126]. 

[7] Under S, 64-A, limitation for revision 
against the order of the Regional Transport 
A^hority to the State Transport Authority 
hegins froiii the date the aggrieved party has 
TOti^ of the onler of the Reyonal Transport 
Authority and not from the oate the otcIct is 


made. 1961) Mv.s Ml (M2) [A 1 R V 47 C 36] 
(DRV 

[8] An order pas>:ed !>>' the Appc.d hoartl of 
the State rransport Authority can l»y no 
liction of law be tield to be an onlei passt*d by 
it in KW'ision uiuler this sivtion. 1959 Bat 5H0 
i5S2) ;AIR V 46 C 1641. 

[9] i'lmings fixed and attached to the p<'rinit 
constitnt(» 1 tauiilition of the ixuinit ami as 
such is appt alable undcrcl. d)ot S 61. Ihmcn 
no revision uinU‘r tins section e in he preferri%l 
against the grant of Imung treating it ;is if it 
constitnti'd a separ.ili* ordt‘r. i9t^) Ki‘r 111 
(113) ;A I R V 47 C 521 : Hdl (1960) Ker 172. 


Section 64 A (Andhra Pradesh) — Note 1 

i,V(4c. 'Blie cases divided under S, 64A 
(Madras) vvliit h lias been now ri'peahul in the 
Stati* of Math is by Matiras A('t 39 of 1954 
li.iw been included in this note as tlie section 
in tlie Statt' of Andhra Pradesh is the same a« 
was in Matiras — Kd.) 

[1] St'ction 64A instuletl into the Ai l by the 
State legislature of Matiras is constitutionally 
valid provision. It was not only within the 
1 (uiipettmc (• ot tlu' State legislature to enact 
the provision liut the provision itself is a 
reasonable (me as it is in ktvping with tlie 
entire scheme of tlie Act ('oricerning tr.m.s|H>rl 
vehicles .ind coiiliol of road transport, 1956 
S C 463 (468) [(S) AIR V 43 C 80] ; 19-56 
S C R 256. 

[2] Sivtion 64A. in spite of its wide langu- 
age, <hM*s not clothe tlie government with 
a naked and arbitrary ixiwer and thereby 
lender the riglit guarantetHl by Art 19 (!) (g) 
of the Constitution illusory. Hence the lavtion 
cannot be condemned as unconstitutional, 
1953 Mad 279 (293) i AIR V 40 C 102] r HJi 
(1953) Mad .304 (DR). ('I he section confer* a 
Ridiciul power and (hat power however wide 
it may he cannot Ire held to be arbitrary. 
Moreover, tlie power conferre<l Ufing om? to 
review the oniers passed by «nlK>rdji)ate 
authorities in judicial proceCHlings it would also 
be reasonable to hold that it is fiiifiiect to tljo 
limitations as those which apply to the power! 
of the Bubortlinate authorities. If that I* »o 
the Act itself has sufficiently defines] th« 
extent of ihi? powers of the subordinate autlio- 
rities and therefore the Ciovemmcnt has no 
arbitrary power undrrr S, 64A*) 

[3] The Ciovernment acting under S. 64A 
exercises judicial pow'^ers. It is thert?fore a 
tribunal and as snen amenable to the stiperin* , 
tendence of the Higli Court unrler Art. *27 of 
the Constitution. 1957 Andh-Pra 730 (74«3) 
[AIR V 44 C 233] 
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Section 64A (Andh Pra) — Note 1 (contd,) 

[4] The Government cannot exercise its revi- 
sional powers in an arbitrary, wanton or a 
mala Me manner. 1952 Mad 300 (304) [AIR 

V 39] (DB). 

[5] An order of the Government which sets 
asi<le an order of an inferior tribunal on a 
bare statement that it is illegal, irregular or 
improper cannot amount to a judicial disposal 
of the revision petition. In order to constitute 
a proper disposal the order must ex facie state 
succinctly the reasons therefor. 1952 Mad 
270 (280) [AIR V 39] : 1952 Cri L Jour 616. 
(It is the elementary duty of a tribunal which 
has been given power to act judicially and 
pass orders affecting the rights of parties 
to .state in the order reasons which would 
show that it had applied its mind to the case.) 

[6] A petition under Art. 226 to quash an 
order of tljc Regional Transport Authority 

- ng to renew a pr^nnit shotdd be dismis- 
sed in limine where the petitioner who has an 
adt'Cjuate remedy by way of appeal and revi- 
.sion under Ss. 64 ana 64A respectively did not 
avail himself of them. 1955 Mad 205 (206) 
[(S) AIR V 42 C 51] (DB). 

[7] A Co\irt exercising the power of certi- 
orari cannot intervene merely because it is of 
opinion that the State Ciovernment has taken 
an erroneous view as to the legality, regularity 
or propriety of an order in the proc('i*dings 
under this section. 1956 S C 463 (467) f(S) 
AIR V 43 C 80: 1956 SCR 256, (The satisfac- 
tion of the State Government on the question 
is merely an expression of its opinion and not 
the determination of a fact upon which 
depends its jurisdiction to exercise its powers 
under S. 64A.) * 1957 Andh-Pra 55 (57) [AIR 

V 44 C 25] ; ILR (1956) Andh 726 (DB). (An 
order may be neither illegal nor irregular but 
still it can be set aside as impropt*r. Where 
it is so set aside the Court will not interfere 
l)ecause it is of different opinion. Thus where 
tlie appellate authority cancel led the permit 
to A and granted it to H and the Government 
in revision set aside that order, caneelhxl //.s 
permit and restored the permit of A after 
giving due consideration to the matter the 
Court will not investigate under Art. 226 of 
the Cojistitution into the relative merits of 
those orders and interfere w'ith the Govern- 
ment’s order on its owm view on the question. 
1957 Mad 623 (626, 627) [(S) AIR V 44 C 188’ 
(DB)+195e Andh 217 (221) [AIR 43 C 6D : 
ILR (1956) Andh 712 (DB). 

[8] An appellate order wrongly dismissing 
an appeal as incompetent and the revisional 
order of the government confirming that 
appellate order should both Ik? cniashed by a 
WTit of certiorari on the ground of having 
committed an error which related to iuris<hc- 
tion. 1955 Mad 386 (387) [(S) AIR V 42 G 103]: 
ILIt(l95e) Mad 24 (DB). 

[9] Where an order passed in revision under 
this section is quashed by a writ of certiorari 
on a ground which does not deal w ith merits 
the Government is bound to take up the revi- 
sion application and hear the same. 1952 Mad 
605 {606) [AIR V 39]:ILR (1952)Mad 351 (DB). 

[10] Tne State Government in exercise of its 
revisional power under S. 64 A can remand the 


case to the Regional Transport Authority for 
disposal even though the revision preferred 
before it was from the order of the appellate 
authority. 1959 Andh Pra 321 (324) [AIR 46 
C 93] : ILR (1959) Andh Pra 54 (DB). (The 
revisional power conferred on the Government 
under S. 64A is analogous to the jurisdictiou 
vested in the High Court under S. 115, Civil 
P. C. The power of the Government under tlu 
section as to the mode of the disposal is not 
suhje?ct to any limitation.) 

[11] The Regional Transport Authority deal- 
ing with an application for mutual transfer of 
permits has jurisdiction to decide the matti r 
when there is a dispute between the parties as 
to the existence' of a true agrwment w hic h is 
necessary to support the application. Wher 
that atitnority clismissed the application on th 
jEjrouiid that it has no such jurisdiction tlu 
State Government dealing with the matter in 
revision should itself go into that matter aiu! 
give a finding or direct the Regional Transport 
Authority to consider that question. .An ordn 
disposing of the revision in any other w av 
cannot be supported. 1957 Andh Pra 978 i9Sl 
[AIR V 44 C 313] (DB). 

[12] The Government cannot treat a revisioii 
petition as an application made to them lor 
variation of a permit and dispose it of as sue li 
in the first instance. The Government has lu^ 
power iMther under the Act or tlie Ruh's to 
deal originally with an application for varia- 
tion. 1958 Mad 236 (239) [A 1 R V 45 C 72 
(DR). 

[13] The State Government in its revisional 
jurisdiction under this section cannot pass an 
order wliich the original authoritv, 

order it is revising, had no jurisdiction t( 
pass. 1960 S C 1191 (1194) [AIR 47 C 208;. 
(The State (Government can no doubt .set asidr 
an order wdiich had ham passed without juri''- 
dietion but it cannot sul)stitute for that order 
its ow’n order directing the variation of tlie 
conditions of a permit.) 

[14] An onler of the Government w hirl t 
purports to confirm, modify or substitute an 
order of the sul>ordinate authority, which w as 
without jurisdiction, is void. 1958 Mad 236 
(239) [AIR V 45 C 72] (DR). (But the invali- 
dity of the original order cannot affect the 
validity of the order in revision w hen it merely 
sets aside the original order.) 

[15] The Government cannot set aside m 

revision an npptdlate order because of aiiv 
defect in the original order where the deftKt n 
one w hich can be set right by the appell 
authority and h,is in tact been so set right in 
its order. 19^ Andh Pra 371 (2) f373) [A I R 
V 47 C 121]. (Refusal to grant permit — Ordei 
of R. T, A not stating reasons — Appellate ortler 
rectifying defect — Latter order cannot be set 
aside on the ground of defect in R. 1 • " 

order. ) 

[16] An order which the government ha j 
power to pass in revision w ill not be vitiatt^sl 
by the fact that the order does not state that 
the revisional powers of the Government h.ul 
been invoked or that they are passing tne 
order in exercise of such revi.sional powers 
1955 Mad 600 (662) [(S) A I R V 42 C 210j : 
ILR (1956) Mad 498 (DB). 
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BIHAR 

In its application to the State of Bihar, after section 64 the following section was inmrtsd, 
namely.— 

*‘64A. Potrtr of StaU Oovtrnment to caH for records , — The State Government m.iy. on 
application made to it in this Ixshalf. within thirty days of tin* passing of the or^ler in tlu? 
course of any procwxiings taken under this Chapter by any authority or officer call for the 
records of such proceeiiings, and after examining such rci'onls pass such ortlers as it 
thinks fit.” —Bihar Act XXVU of 1950. S. IS. (£1.749v50l. 


Section 64A (Andh Pra) — Note 1 (contd.) 

[17] The fact that the Govenimcnt in inter- 
fering with an improper order has descril>tHl 
it as an irregular order does not vitiat<‘ its 
order. (’56) ILR (1956) Andh 319 (324). 

[18] Tlie power of the Government under 
the section can be cxerciscxl by it even in a 
cast' where an appeal lies. 1959 Andh Pra 413 
(419^ [ A I W V 46 C 117 ; : 1 L H (1959) Andh 
Pra 375 (FB). Hn tins respect S. 64A difiers 
from S. 115, Civil P. C , which expressly 
limits the power of the Higli Court under 
that section to cases in which no apptsd lies.) 

1 19] The Government cannot set aside tlie 
order of a sul)Oidinatt‘ 'I'ribunal by taking 
into consideration fac ts \\ Inch wcu' lirought 
to its notice for tfu* first tune. The power of 
the Ciovernnu'nt iindei this section is liinittnl 
by its express provisions wliich re<|uire it to 
satisfy itself as to the legality, regularity or 
propri(‘ty of an orchu' solely from the records 
of the siil)ortlinatc I ribunals. 1957 Andh 
Via 3H3 (384) AlH \ 44 C 1231 (OH). 

[2()| It is oi)c n to (he Ciovernmeiit eviacis- 
ing ri‘visional pouias mulei this sec (it)n to 
take into its c'onsiiKaaticm, for tlie first time, 
aiiv f)f tlie matter'^ nKMilioinxl under S. 47, 
even tliough they had not lu*en lakcai into 
.iccount bv iIk’ H. F. A. 1952 Mad 3U0 ( (05) 
i AIK V 39j : IFH (1952) Mad 69S (DIP. 

[21] An operator or a person intert‘st(»d who 
did not file his representations under S. 57 (3) 
within the tunc prescribed is not (aititled to 
any notic * Indore tlie order p.issed undc'r that 
.section is interfered u i(h by the revisional 
authority. 1955 Mad fiOO (661. f362) [iS) A 1 H 
V 42 C zlOi : ILH (1956) Mad 498 (DIP. 

[22] All order passed by the State (Govern- 
ment under S. 64 A falls within the meaning 
of the expression “excH utive action’' in Art. 
166 of the CGonstitution In'canse that expres- 
sion in that .Article is comnrehensi ve enougli 
to include even orders which enicrge after and 
embody the results of a judicial or quasi- 
judicial disposal by llie (iovernmenl. 1957 
Mad 48 (51) [(S) AlH V 44 C 20] : HAi (1957) 
Mad 115 (DH). (An order noteil on the file hy 
the minister does not dispose of the revision. 
The section rcrniires an order of the State 
(iovemment in tne sense in w'hich the Consti- 
tution understands that expression. The minis- 
ter's order does not amount to an order of tlie 
Government in that sense.) 

Section 64 A (Bihar) — Note I 

[1] There is no repugnancy between S. 64A 
introducod bv the Bihar Act and S. 64A in- 
serted by the Central Act 100 of 1950. Hence 
the introduction of the latter provision has not 
resulted in the repeal of tlie former one. 2900 
Pat 537 (539) [A 1 R V 47 C 181] (DB). (The 
two sections do not provide for the same 


remedy by two dillerent authorities. They on 
the other luind apply to different classes of 
cases.) 

12] Section 64A as insertc^l by tlw^ Bihar 
Ameudment Ac't, 27 of 1950 doivs not t?reate 
an unreasonable rc^striction on the riglit 
guarantml to the citizens under Art, 19 (IHg) 
of t lie Constitution. It is not iheitdore cons- 
titutiemaUv void or ultra viixvs. 1957 I5i( 340 
(345) [(S) AIR V 44 C 107] (DB). (The sedi tion 
i annot be' said to confer an arbitrary or un- 
guided power to the State becau.se it empowers 
tlie State to make an order as it thinks fit. 
The section heing a part of the entire scheme 
for granting pcMinits has to he read in the 
context of tlie other sta tions in the Act, When 
it is so read it bt'cornes clear that tin* Stiite 
Ciovermnimt has to exercise the* power in a 
regul,iti.‘d manner and on the principles laid 
down in the Ac t ) 

13] Sen t ion 64* A provides a rrmclhnery for 
revisional jurisdiction to revise alt orders 
p isse<l uiuler the Motor Vt'lhc’les Aet hy any 
authority or oHic'cr subordin itr* to it. It, in 
subslaiut*. giv(*s a residuary power to the 
Stale to see that no injusPcct is done to any 
citi/cn in the matter of his enjoying lh<* right 
of iret‘dom of tr.idi* granteil to him in Art. 19 
(1) (g) of the Constitution, Therefon-, ihcTe is 
no substance in the contention thatS. 64A 
enacted by the* Bihar I legislature provides a 
Second appellatt* Authority for hearing tlui 
apj)licatioii filed under thi* Motor Vehicles 
Ac t. H)i9. 1957 Pal 340 ( P19) [(S) A I It V 44 
(' 107] (DH). (IltMice the (aivernmejjt nec*d 
not adopt the piCH CHlnie of an appeal in dis- 
posing ol the revision.) 

[4] W here' an application in revision against 
the order of the .State? Transport Autliority 
is fihfd bertore the 'I'ransiKirl Ministta of 
tlie .State the application as wt*ll as (he order 
of the minister must be* dcscaned to have* Iwen 
made under S. 64 .A (Bihar) only ewen though 
the? application has staled erroin’ously that it 
liad bi'Cn made under S, 64A in.sert(*d bv the 
Central Act BK) of 1956. PM) l»at 537 mH) 
[AIR V 47 C 181 j (DB). 

(5] The? CGovc?rnment has power under 
S. 64A to grant a pcTinil to revision ix'litioner 
without carK'elling any other permit. 7'he 
fact that the permit so granteil is m excess of 
the vacancies originally advertised l>y the 
R. T. A. does not render the order oric' falling 
beyond the sc ofx? of the nwision brought 
lietore the CioveMurienl. 19.57 Pat 340 (348) 
[(S) AIR V44C107j(DB). 

[0] The power c‘onferred by S. 64A (Bihar) 
being a quasi-judicial power has to l>e cmer- 
cl*^ in accordance with the principles of 
natural justice even though the section Itself 
does not lay down any provision for a notice 
or an opportunity of nearing to be given to 
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MADRAS 

In its application to the pre-reor^nised State of Madras, excluding the transferred terri- 
tories, section 64A newly irueried alter section 04 was the same as that given under Andlira 
Pradesh. —Madras Act XX of 1948, S. 12 [21-12-1948]. 

Note. — But by section 4 of Madras Act XXXIX of 1954 published in the Oificial Gazetto 
of the State dated 2-2-1955, section 64A is omxticcL This Madras Act XXXIX of 1954 
is brought into force on and from 1-1-1956 by a notification as directed by sec ticai I 
(2) of that hci—See A. 1. K. 1957 Mad. 48 (49, 50). 


6S. Restriction of hours of work of drivers. 

No person shall cause or allow any person who is enriployed by him for 
the purpose of driving a transport vehicle or who is subject to his control for 
such purpose to work — 

(a) for more than five hours before he has had an interval of rest of at least 
half an hour ; or 

(h) for more than nine hours in one day ; or 

(c) for more than fifty-four hours in the week. 

The ^ [State Government] may bv rule made under section 68 grant such 
exemptions from the provisions of sub-section (l) as it thinks fit, to meet cases 
of emergency or of delays by reason of circumstances which could not be 
foreseen. 

(3) The ^ [State Government] *‘[or, if authorized in this behalf by the ^[State 
Government] by rules made under section 68. the ^ [State] or a Regional Trans- 
port Authority] may require persons employing any persons whose work is 
subject to any of the provisions of sub-section ("ij to lix beforehand the hours 
of work of such persons so as to conform with those provisions, and may 
provide for the recording of the hours so fixed. 


Section 64 A (Bihar) — Note Kcontd.) 
the parties concerned in the matter. 1957 Pat 
340 (345) L(S) AIR V 44 C 107] (DB). (ApneU 
late authority cancelling permit granted in 
favour of K and granting to iC~(iovernmcnt 
in revision restoring the permit of K and can- 
celling permit of U — ^ Absence of notice to R 
renders the order invalid.) 

[7] Though the Government acting under 
this section is bound to give tiie person 
against whom it proposes to pass an order an 
opportunity of defending himself or of show- 
ing cause against that order it is not bound to 
give him a pt‘r.sonal liearing or a hearing 
through a lawyer in every case. 1956 Pat 437 
(439) [AIR V 43 G 105] : 34 Pat 429 (DB). 
(Question whether the omission to give a per- 
sonal hearing violates the principles of natu- 
ral justice depends on the particular facts of 
each case.) 

[8] An order passed by the Government 
u(ider S, 64A granting a permit to the appli- 
cant does not Income invalid because no 
notice of the proceedings was given to another 
person who already holds a permit to ply 
buses on the same road. The latter has no 
right to be heard in the proceedings so long as 
the permit issued to him is not affected by the 
order passed. 1957 Pat 340(347) l(S) A I R 
V44 C107] (DB). 

[9] Section 12 (2) of the Limitation Act 
applies to the period of limitation prescribed 
by S. 64A (Bihar), of the Motor Vehicles Act 
and hence the period of limitation for prefer- 
ring a revision against an appellate order 
which was not pronounced in Court but was 
only communicated to the parties would 
ctBXunence to run not from the date of the 


order but from the cl.itc of its cominimicatioii 
only. 1900 Pul 212 (212, 213) [AIR V 47 C 72 1 
(DR). 

[10] The period of limitation prescribed by 
S. 64A applies only to the filing of the appli- 
cation. It does not require the Cmvernmcnf 
also to call for records and pass order within 
that period. 1957 Pat 340 (348) [(S) AIR V 44 
C 107] (DB). 

Section 64A (Madras) (Repealed) 

1. Effect of repeal. — [1] Afttr the 
Motor Vehicles (Madras Amendment) .Act, 
of 1954, which repealed S. 64A, came intf) 
force on 1-1-1956 in accordance with the 
notification issued by the Government under 
S. 1 (2) of the amendment the power under 
S. 64A ceased to be available to the govern- 
ment even for the purpose of dealing with the 
pending revision cases. 1957 Mad 48 (50) i>) 
AIR V 44 C 20] : ILR (1957) Mad 115 (DB). 

[2] Under S. 64A the authority empowered 
to act is the State Government and the manner 
in which it should act is by passing an 
order. An order can be called an order or 
the State Government only when it satisfies 
the requirements of the Constitution and an 
order noted by the minister on the file vvovdd 
not amount to an order of the State Govern- 
ment in that sense. Hence in spite of such a 
noting on the file before 1-1-1956 the revi- 
sion should be regarded as pending on that 
date and therefore an order issued by the 
Government after that date is one without 
jurisdiction. 1957 Mad 48 (59) [(S) AIR V 44 
C 20] : ILR (1957) Mad 115 (OB). 
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(^) No person shall work or shall cause or allow any other j)erson to work 
outside the hours fixed or recordeil for the work of sucn persons in compliance 
with any rule made under sub-scKtion (3), 

(3) The State Government may prescribe the circumstances under which 
any period during w hich the driver of a vehicle although not cngagtHl in work 
is retjuired to remain on or near the vehicle may bo uecnuxl to i)e an interval 
for rest within the meaning of sul)-section (1), 

[a] Infifrted by the Motor Vehicles (Ameiuhncfit) Act, 10*^2 (XX of 1942), S. 15 ['^4-1042). 

SSm Voidancc of contracts restrictive of liability. 

Any contract for the conveyance of a passenger in a stage carriage or 
contract carriage, in res[X‘ct of which a permit has been issucHl tinder tliis 
Chapter, shall, so far as it purports to negative or restrict the liability of any 
person in respect of any claim made against that person in resjx^ct of the death 
of, or bodily injury to, the passenger while Ixhng carried in, entering or 
alighting from the vehicle, or purports to impose any conditions with respect 
to the enforcement of any such liability, Ix^ void. 

STATi: AMENDMENT 

SECTIONS 66A and 66B 
BIHAR 

In its application to the Slate of Bihar, after tion 66 insert the followinj; sections, 
namely, — 

‘'’66A. Pover n f State (iereriiment iti respect of certain rentes, — {]) The State (au’ern- 
ment may, by notification, declare that a joint stiK'k company in \v! ich tlie (amtral 
(Government or the State (^ovfTmnent or Ix'th liave controlling interest will engage in the 
business ot road transp<ii t (‘it her tliroughont the State or in siu h areas therein or f)n such 
routes or portions thereof as may be specified in the notification. 

Explanation , — Idic power confcrrt‘d by this sid>-scclion may he exerciscti from time to 
time, .is ot'(‘asif)n rc*<iuires. 

("J) Notu ithstanding anytliing contained in this Act, the State CGovx'rnnicntmay, hy 
notification. — 

(i) dirc'ct the appropriate t ransport Authority that permits in r( spect of suc h areas or 
routes or i)ortions tlu rcof as may bt* specified in thi* notification may be grunted to 
a joint stock company referred to in sub-s(‘clioii (1); an*! 

(ii) cancel any permit, (U redma* the nnmber of vi*lni’li‘s or routes enven'd by any 
pc'rmit, granti^d under the A( t or class of such permits eitl er gc iuTally or in any 
area sjx’cified in the notifie.ition r 

PfOvidi^d that no such notification cancelling any permit shall Iw issued before tli© 
expiry of a period of three memths from the date of a notification di'clariug its intention to 
do so ; 

Providcxl further that when any such permit has lanm c aneelled, the holder of the 
permit shall be eiititl<‘d to such comfxms ition us may Ik* providt'd in the rtd(*s. 

(^) The State (Government rn iy, by not ificatiori, prcserilie that any provision of thifi 
Chapter and any rule made thereunder shall not apply, or shall apply with such modifica- 
tions as it may consider necessary, to a permit granted or to a permit cancelled under hu}>- 
section (2). 

“66B. Par to snit or proceedings . — No order or direction issuerl iin(!<*r section 42A .iiul 
no order made by any Transport Authority in pursuance of a notification issuetl under sub- 
section (2) of section 66A shall he called in qiieslion in any Court and no suit or otliei 
legal proceeding shall lie against the State CGovernment or any Transport Authority for 
damages caused or likely to Ik* causexi by anything in good faith done or intended to be 
done by or under the provisions of the said sections.” 

—Bihar Act XXVTI of 1950, S, 14 [21-7-1950). 

67 . Power to make rules as to stage carriages and contract carriages. 

(l) A. ^ [State Government] may make rules to regulate, in respect of stage 
carriages and contract carriages, — 

•[fo) ♦ ^ 

jb) the conduct of passengers in such vehicles^ 

Section 67 — Note 1 by Rules made by the Stale Govemment 

[1] The R^onal Transport Authority has 
ao power to ni the rates of fares in respect of 
*tag« carriages under the law as it stands at 
prwent. It can have such power only if the 
Act it amended or such a power is prescribed 


empowering it to impose it a# a cc 
th« permiMs i«^ued to Ktagc carriage owners. 
igsSCal .TO (61) t(S) AIH V 42 C W] : 1 L H 
<1956) 2 Cal 870. 


412 [8 68 N 1} 


[Thb] Hotob Vbhiclbb Act, 1989 


(2) Without prejudice to the generality of the foregoing provision, such rules 
may — 

(a) authorise the removal from such vehicle of any person infringing the 

rules by the driver or conductor of the vehicle, or, on the request of the 
driver or conductor, or any passenger, by any police officer; 

(b) require a passenger who is reasonably suspected by the driver or 

conductor of contravening the rules to give his name and address to a 
police officer or to the driver or conductor on demand; 

(c) require a passenger to declare, if so requested by the driver or conductor. 

the journey he intends to take or has taken in the vehicle and to pay 
the fare for the whole of such journey and to accept any ticket provided 
therefor; 

{d) require, on demand l>eing made for the purpose by the driver or 
conductor or other person authorised by the owner of the vehicle, 
production during the journey and surrender at the end of the journey 
by the holder thereof of any ticket issued to him; 

(e) require a passenger, if so requested by the driver or conductor, to leave 

the vehicle on the completion of the journey the fare for which he has 
paid; 

(f) require the surrender by the holder thereof on the expiry of the period 

for which it is issued of a ticket issued to him; 

require a passenger to abstain from doing anything which is likely to 
obstruct or interfere with tlie working of the vehicle or to cause damage 
to any part of the vehicle or its equipment or to cause injury or 
discomfort to any other passenger; 

(fff) require a passenger not to smoke in any vehicle on wliich a notice 
prohibiting smoking is exliibited;] 

(g) require the maintenance of complaint books in stage carriages and 

prescribe the conditions under which passengers can record any 
complaints in the same. 

[a] Clause (a) was omitted hy tlic* Motor Wliicles ( Ainendineut) Act, 1956 (C ot 1956), 

S. 60 [vv. e. f. 1-8-1957]. [t)] Inserted, ibid [w. e. f. 16-2-1957]. 

68. Power to make rules for the purposes of this Chapter. 

(l) A ^ [State Government] may make rules for the purpose of carrying into 
effect the provisions of tliis Chapter. 

Section 68 — Note 1 [3] A rule made by the Government which 

[1] The validity ot S. 68 whic h conters an reference to the purpose for which tlc' 

extensive rule making powc^r on the State had been enacted cannot be said to be in 

Government cannot l>e challcMig(\l as consti- excess of the rule making r / tIV 

tuting an excessive or unconstitutional delega- Government. 1958 Madh-Pra 193 (t9o) AIK 
tion of legislative functions by the legislature. ^ • fhh (1957) Madh-Pra 11/ ^h)h • 

1957 Miul 587 (390) [(S) AIH V 41 C 1181 ; (Rule 49 of the C. P. and Berar Motor Vehu lc.. 
ILR (1957) Mad 461 (DR). R'des 1940 is therefore not ultra vires. )+19W) 

[2] A rule made by the Governnicnt cannot (210) LAIR V 47 C 42]. (Rule 60 ot tin* 

be struck down as ultra vires its powers under U. P. Motor Vehicles Rules is directed towards 
tlie S43Ctiou on the ground that it relates to a the ellective carrying out of the purpose ct 
matter not enumerated under sub-s. (2). Sub- sub-s. (2) of S. 58)+1957 Mad 387 (391) vS* 
section (2) does not exhaust the scope of sub- AIR V 44 C 118] : ILR (1957) Mad 401 (DB 

(1). Its only effect is that w’ith refc^rence to (Rule 134A of the Madras Motor Vehicles Ihiles 
the items included therein it is not ntx'essary carries into effect the provisions of S. 44 ( >) of 
to examine further whether they come within the Act.) Hf* 1957 Punj 145 (146) [AIR ^ 
the scope of the general provision in sub-s. (1). C 63]. (Case decided before the amendment of 
1956 Mad 349 (350) [(S) AIR V 43 C 107] ; the section by deletion of Cl. (f)-Rule 420 (c> 
ILR (1956) Mad 1272 + 1960 All 209 (210) of the Punjab Motor Vehicles Rules framed 
[AIR V 47 C 42]. (Rule 00 of the U, P. Motor under that clause was held to be valid bec^'l^ 
Vehicles Roles is covered by the rule making it carried out the purpose of the Act.) ♦ 19’" 
power conferred by sub-s. (1) even though it Andh-Pra 232 (2&) [AIR V 43 C 65] f 
relates to a matter not falling under items 1958 Mad 349 (351) [(S) AIR V 43 C 107]: IL4» 
«numerated under sub-s. (2).) ♦ (’57) 61 Cal (1956) Mad 1272. (Rule 1608 of the Madrw 
W N 590 (597). Motor Vehicles Rules which authorises the 
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(2) Without prejudice to the generality of the foregoing power* rules under 
this section may l>e made with respect to all or any of the following matters, 
namely : — 

(a) the period of appointment and the terms of apjxnntment of and the 
conduct of business by liegional and ^bState] Transport Authorities and 
the reports to be furnished hy them ; 

Section 68 — Note 1 icouidj 1955 Cal 59 (61) [(S) AlH V 42 C IOITrJI 

H T.A , tofix rates for carriace of mails bv (1956) 2 Cal 879. 


hiKses carries into effect the provisions of S. 47 
(1) (a) and hence is not ultra vires.) 

[4] Buie 268 of the Madras Motor Vehicles 
Buies is one framed under tin* plenary rule 
making; power referred to in suh-s. (1) aiul 
is within the scope of the powers confernnl hv 
the section. 1953 S C 79 (82) iAIB V 40 C 22]: 
1953 SCB 290. (The fixing or alteration of 
btis stands is not foreign to the purpose of 
Chapter IV to carry out which the Covern- 
inent has plenary powers under the section to 
make rules.) 

[5] The power conferrtHl hy S. 68, to make 
rules, is solely for the purpose of carrying 
out the provisions of the Act and it must 
therefore follow that the rules can he used 
oidy for the same pur!K)se. A ruh* must not Ik* 
m id<‘ or used to ol)st!uct and [Prevent those 
provisions from being operative. 1948 Mad 400 
(407) I AIB 35 C 197] (DH). (Hence it must 
l>e held that B. 150 of tlic Madias Motor 
Vehicles Buies is not w ithin the rule m iking 
ix>w’er untler S. 68 and is therefore invalid and 
mtrn itrei.) 

[6] The State (Jovernment cannot issue 
ext*cutive orslers which ii\ eilect modify the 
provisions of the Act regarding grant of iwr- 
rnits by Transnort Authorities where no 
scheme under Cnapter 1\^ h is been submitted 
to it hy the State I ransport Authority and has 
Imxui approved hy it. Hence the Kerala State 
Ciovernment hatl acted in exc ess of its powers 
in framing B. 6 hy w hich it lias disallowcrd the 
private bins services from overlapping State 
Transport Services for more tlian lour miles. 
(’57) 1957 Ker L. T 975 (976, 977). 

[7] The transport authority has no power 
under the Act to make rules having the force 
of law. 1955 NUC (1 ra-Co) 3475 [AIB V 42). 
(In this case it w'as held, therefore that a noti- 
fication issued hy the Transport authority 
under B. 162 of the Travanc^ore Motor Vehicles 
Buies imposing a limit upon the numljcr of 
permits that may be granted for a route did 
tiot prevent the authority from receiving ap- 
plications for permits even in excels of such 
number.) 

also 1957 J & K 9 (10) [AIB V 44 C 7] i 
1957 Cri L Jour 446 (DB). (Case decided be- 
fore amendment of Act~Under S. 68 Covern- 
nient alone can make rules under S. 56 — 
liegistering authority not authorised by riilcjs 
framed by Government to impose restrictions 
under S. 56 (b) (iv) — Registering authority 
«5stricting vehicles carrying railway gootfs 
mail from carrying trade goods — Held 
w Dentitt-hoider cannot be convicted und45r 
o. lip for a contravention of the restrictions.)] 

i6] The Regiatial Transport Authority has 
^ power to fix the rates in respect of the 
oUte carriages under the MottM* Vehicles Act- 

[VoL la] 2 A. M. 33. 


[9] The Madras Motor Vehicles Rules, 1940. 
made hy the Ciovernor at a time wduni he hatl 
taken over the powers ot t|>e exivutive 
Government bv a protl. unit ion under tho 
(ioverninent of India Act. 1V)35, were laws in 
force before the commencemtuit of the Consti- 
tution aiul therefore will continue in force 
even after tin* Constitution until altennl hy a 
competent autlioiitv. 19.56 Aiulh Pra 129(132) 
[(S) AIB V 43 C 4fy] (DH). 

Sub-seiit mn fn ) Ilulss /<> 

ihleijatwn of /t4tu Hani^ 

[ 10] Beatling S. 68 ihmg with S. 44 (5), it 
is citMr that the C Government has power to 
make the rules laiahbng the Uegional Trans- 
port Authority to deleg.itr* its power to renew 
a permit under Ss, 58 and 63 to its secretary. 
1959 Mvs 17 (20) (AIB V 46 C 5] : IIA\ (195^1) 
Mys 421 (DB). 

[11] Buie 140A (v) (3) of the Madras Motor 
Vehicles Bulcs, vvliich empow'ers tlie Central 
Boani to delegate to its secretary llie power to 
grant or refuse interim stay pending apiXMl is 
not invalid. 1957 Andh Bra ti'U) (830. 831) 1(8) 
AIB V 44 C 2521 

(121 Under Buie 146 the certificate of regis- 
tration of a motor vehic le for which permit to 
ply tlie vehicle on a narticular route is to Ihi 
granted has to he produced within a month of 
the sanction or such longer ixiricKl as m ly Imi 
notified. Where, therefore, the Transport 
Authority has d(*legated authority to its Secre- 
tary to issue the permit, .sliould the certificate 
of registration Ik* produceni within the notifiinl 
p(*riod of ihrcH* months from the dale of sanc- 
tion. the tx^rrnit endorstxl and issued hy the 
Secretary two years thereafter is void and of 
no effec t. 1953 Trav-Co 392(393) [AIB V 40 
C 1551. 

[13’ Section 00 of the Act lx?ing a special 
provision goveniing mispcmsion of a p<*rmit 
hy an authority who issued it, overrkK*.s the 
general rule (B. 134-A (xi)) empowering a 
.sulxjnlinato to cancel a permit issued even by 
a superior officer. 1956 Andh.Pra 232 (234) 
[A I B V 43 C 65) (OB). (Hence the order of 
the secretary sui^mding, under H. 134-A (xi) 
of the Madras Motor Vehicles Rules, a permit 
granted hy the Regional Tiansport Authority 
is illegal.) ••• 1957 Andh-Pra 1027 (10,31) | (S) 
AIK 44 C 332) : 1 L H (1957) Andh-Pra 543 
(FB). (The secretary to whom the power to 
cancel or suspend a pi^rmit is delcrpted eao- 
not, therefore, hy reason of R. 134-A (xi), 
validly cancel or suspend a permit issued by 
the Transport Authority.) 

(Btil fee 1957 Mad 387 (389, 390) ( (S) AIE 
V 44 C 118] i ILR (1957) Mad 461 (DB).} 

[14] The Government has no power Ondar 
S. 68 road with S. 44 to make a rule dlx^y 
delegating the function! of the tranaport 
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(b) the conduct and hearing of appeals that may be preferred under this 

Chapter, ‘'[the fees to be paid in respect of such appeals and the refund 
of such fees ;) 

(c) the forms to lx? used for the purposes of this Chapter, including the 

forms of permits ; 

(d) the issue of copies of permits in place of permits ^[lost, destroyed or 

mutilated] ; 

(e) the documents, plates and marks to be carried l)y transport vehicles, the 

manner in which they are to be carried and the languages in which any 
such documents are to be expressed ; 

^[(f) ♦ * ♦ ♦ ♦ *] 

^[(g) the fees to be paid in respect of applications for permits, duplicate 
permits and plates ;] 

^[(gg) the exemption of prescribed persons or prescribed classes of persons 
from payment of all or any or any portion of the fees payable under tliis 
Chapter ;] 

(h) the custody, production and cancellation on revocation or expiration of 

f )ermits, and the return of permits which have become void or havt! 
)een revoked ; 

^[(hh) the conditions subject to which, and the extent to which, a permit 
granted in another vState shall be valid in the State without counter- 
signature ;] 

nW tl le conditions subject to whicli, and the extent to which, a permit 
granted in one region sliall be valid in another region within the State 
without counter-signature ; 

(ii) the conditions to be attached to permits for the purpose of giving effect 
to any agreement such as is referred to in clause (iv) of sub-section (i) 
of section 43 ;] 

(j) the authorities to whom, the time within which and the manner in which 
appeals may be made ; 

(k) the construction and fittings of, and the equipment to be carried by 
stage and contract carriages, whether generally or in specified areas ; 

(1) the determination of the number of passengers a stage or contract 
carriage is adapted to carry and the number which may be carried ; 

(m) the conditions subject to which goods may be carried on stage and 
contract carriages partly or wholly in lieu of passengers ; 


Section 6^S — Note 1 (contdj 
authorities. Under the.se provisions it can only 
frame rules to endi>le those authorities them- 
selves to delegate their functions. 1953 Assam 
199 (200) (A I a V 40 C 81] : 1 1. l\ (1953) 5 
Assam 282 (DB). (Hence the note added i)y 
theCiOvernor to cl. (c) of R. 84 of the Assam 
Motor Vehicles Rules was in excess of tlie 
rule making powers of the Government.) 

Sub^x, (2) (b). 

[15] It is not coinpH*tent for the State Gov- 
ernment to make a rule under the section to 
create a new right of appeal not recognised 
b/ S. 64. 1953 Mad 321 (324) [A I R V 40 C 
109] (DB). (Hence a right of appeal against 
a refusal to vary the contlition of a pt?rmit 
cannot Iki inferred even impliedly from R. 208 
of the Madras Motor Vehicles Rules. Because 
that Rule has applied the procedure prescrib- 
ed for dealing with apoHcatious for grant of 
permit to applications for variation of condi- 
tions it cannot be said that the refusal to 
vary the conditions amounts to a refusal of 


permit and therefore is appealable uikUt 
S. 64.) 

Sul^-s. (2) (c), 

[16] The mere fact that a rule made under 
sul)-s. (2) (c) to prescribe a form for applica- 
tions for ix‘rmits has mentioned additional 
particulars and provided columns in the toian 
tor them cannot give them the status of 
cnlars prescrilx^d lav rules under the Act, 1983 
Mys 33 (36) [AIR \' 47 C 7J (DB). (Rule 156 
of the Madras Motor Vehicles Rules merely 
prescribes the application form and the parti- 
culars mentioned by it but not falling under 
S. 46 cannot be regarded as particulars re- 
ferred to in S. 548 (f).) 

Sub^s. (2)( j). 

[17] Rule 144, framed by the Madras Gov- 
ernment under S. 68, which fixes the quorum 
of the ap[>eUate authority, read with R- Idi, 
is not uitra vires the power of theCoverninent 
to frame rules under S. 68. {*58) 1958 Andh 
L T 1074 (1076) + 1960 Andh-Pra 268 (2^0, 
271) [AIR V 47 C 82] (DB). 
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(n) the safe custody and disposal of property left in a stage or contract 

carriage ; 

(o) •[regulating the painting or marking of transport vehicles and the display 

of advertising matter thereon, and in particular prohilnting the painting 
or marking of transport vehicles] in such colour f)r manner as to induce 
any j^erson to l>elieve that the vehicle is used the transport of mails ; 

(p) the conveyance in stage or contract carriages of corpses or pmons suffer- 

ing from any infectious or contagious disease or goods likelv to cause dis- 
comfort or injury to passengers and the inspection and disinfection 
of such carriages, if used for such purposes ; 

(q) the provision of taxi meters on motor cabs reciuiring approval or standard 

types of taxi meters to Ix^ used and examining, testing and sealing taxi 
meters ; 

(r) prohibiting the picking up or setting down of passengers by stage or 

contract carriages at specified places or in specified areas or at places 
other than duly notified stands or halting places and reejuirirtg the driver 
of a stage carriage to stop and remain stationary for a rcasonal)le time 
when so recpiired l)y a passenger desiring to board or alight from the 
vehicle at a notified halting place* ; 

the reciuirements which shall be cornplietl with in the construction 
or use of any duly n()tifi(*d stand or lialting plac e, including the provision 
of ade(iu;itc* e(iuipment and facilities for the convenience of all nst*rs 
therc'of, the fees, if any, which may be charged for t!ie nsc; of such 
facilitit's, the records whic h sliall l)e maintained at such stands or phice.s. 
the .staff to be employed thereat, and the* duties and conduct of such 
staff, and generally for maintaining such stands and places in a 
serviceable and clean condition ; 

(ss) the regulation of motor-cab ranks ;] 

(i) reciuiring the owners of transport velncles to notify any (‘liangc* of address 
or to re[)ort the f<nlure of or damage to any vehic le's used for the 
conveyance of passengers for hire* or rewMrd ; 

authorising specified persons to emter at all reasonable times and 
inspect all premises used by permit holders for the purposc^s of their 
business ;] 

ft/J reejniring the person in charge of a stage carriage to carry any person 
tendering the legal or customary fare ; 

(v) the conditions under whicli and the types of containers or vehicles in 
which animals or birds may be carriecl and the seasons during wliich 
animals or birds may or may not be carried ; 

the licensing of and the regulation of the conduct of agents or can- 
vassers who engage in the sale of tickets for travel l^y public service 
vehicles or otherwise solicit custom for such vehicles ;] 

^[(xaw) the licensing of agents engaged in the business of collecting, forwarding 
and distributing of goods carried by public carriers ;] 


Section 6S — Note 1 (contd,) 

(‘^ (f). 

[18] The expression ‘dulv notificnl stand’ in 
tub-s. (2) (r) is not ek‘fine<f in the Act f)ut. it is 
reasonable to presnme that it must he one 
notified bv the Transport authority and none 
other. 1951 S C 79 (82) ( A I H V '40 C 22] : 
1951 SCR 290. (The provisions of S. 270. 
Madras Municipalities Act do not affect the 
power of the transport authority to regulate 
traffic control or impose restrictions upon the 
Ucence of any stand and there is also no war- 
Tint for the presumption that the noUfi'nl 
«tand most be one which has been notified by 
the Municipality.) 


[19] Rule 2ti8 of tl»e Madras Muftvr Whirles 
Buies is not repugnan* to Art ]9 (1) (g). So 
also an order p.esed under (hat rtih' whieh 
prohibits the use of a bus stand only by buses 
plying on out-statif)n jounieys and not entirely 
by all buses incd?jding those engagea lu town 
service dfx*s not o/fend that provision. 1951 
S C 79 (82) [A I R V 40 C 22] : 1953 S C U 
290. (The n*ittric(ion would no doubt dimi* 
nish the income of the owner of the stand bat 
that cannot he a reason for holding that there 
is an infringement of Art. 19 (1) (g). The re«. 
triction being one placed in view of public 
convenience is reasonable aiui valid.) 
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(x) the inspection of transport vehicles and their contents and of the permits 

relating to them ; 

(y) the carriage of persons other than the driver in goods vehicles ; 

*[(yy) ^he specification of the municipal limits of a town or of any other area 
as a free zone within which goods may, subject to the prescril)ed 
conditions, be carried anywhere by a motor vehicle covered by a public 
carrier's permit ;] 

(z) the records to be maintained and the returns to be furnished by the 

owners of transport vehicles ; and 
(za) any other matter which is to be or may be prescribed. 


Added by the Motor Vehicles (Amendment) Act, 1942 (XX of 1942), S. 16 [3-4-1942] 
iHubatitiited for “lost or clestroyed”, ibid, 1956 (C of 1956), S. 61 [w. e. f. 16-2-1957 


Substituted for the original 
Substituted for clause 


Clause f/y was omitted, ibid., S. 61 [w'.e.f. 1-8-1957]. [ci^ 
clause, i/nd, S. 61 (w. e. f. 16-2-1957]. [e] Inserted, %bid. [f 

Und. [g] Substituted for “prohibiting the painting or rnarlcing of a stage or a contract 
carriage”, ilnd. fh] Substituted for clause fsj, ibid, [ij Substituted for the original 
clause by Act XX of 1942, S. 16 [3-4-1942]. 


STATE AMENDMENTS 

ANDHRA PRADESH 

In its application to the pre-reorganised State of Andhra Pradesh, excluding the transfcrreii 
territories, in sub-section ('<i) of section 68 : — 

(а) after clause (b) insert the following : 

“(66) the fees to be paid in respect of applications under section 64A;” 

—Mad. Act XLIV of 1949 [24-1-1950]. 

(б) after clause (6) insert the following : 

*'(hh) the compensation to be paid to the holder of a permit granted or renewed in resp^'ct 
of a transport vehicle, for the cancellation thereof;”. 

—Mad. Act XX of 1948, S. 13 [21-12-1948]. 

BIHAR 

In its application to the State of Bihar, in sub-section {.?) of section 68— 

(а) at the end of clause (?) omit the word ‘and’; and 

(б) after the said clause so amended insert the following clause : 

”(«i) the compensation to be paid to the holder of a permit granted or renewed in 
respect of a transport vehicle for the cancellation thereof; and”. 

— Bih. Act XXVII of 1950, S. 15 [21-7-1950]. 

MADHYA PRADESH 

Mahakoshal. — I n its application to the Mahakoshal region of the State of Madhya 
Pradesh, in sub-section (2) of section 68 after clause (6) insert the following clause : 

"(hh) the compensation to he paid to a permit-holder for cancellation of a permit in 
respect of a transport vehicle;”. 

— C. P. h Berar Act III of 1948, S. 13 [10-1-1948]. 

MADRAS 

In its application to the pre-reorganised State of Madras, excluding the transferred terri- 
tories, the amendments made in sub-section (2) of section 68 are the same as those given under 
Andhra Pradesh. —Mad. Acts XX of 1948, S. 13 and XLIV of 1949, S. 2. 


MAHARASHTRA 

In its application to Bombay and Vidarbha areas of the State of Maharashtra, the amend- 
ment made in sub-section (2) of section 68 is the same as the one given under Madhya Pradesh. 
—Bom. Act VII of 1947, S. 13 [23-3-1947] and C. P. & Berar Act III of 1948, S. 13. 


PUNJAB 

In its application to the pre-reorganised State of Punjab, excluding the transferred teni- 
tO^es, clause {hh) inaerUd in section 68 (2) is the same as the one giv m under Andhra Pradesh. 

— E, P. Act XXVIll of 1948, S. 12 [12-7-1948]. 

WEST BENGAL 

In its application to the State of West Bengal, clause (hh) inserted in section 68 (2) 
same as the one given under Madhya Pradesh. — W. B. Act XIX of 1951, S. 14 [1 3-7-1951] - 

Section 68 — Note I feonidj cribed shows the existence of residuary 

(2) (M-aK vested in the rule making authority. 19^ 

[20] Claiw (za) of sub-s. (2) which says S C 79 (82) [AIR V 40 C 2^ : 19^ S t H2 
that a rule may be made with respect to any 
other matter which is to *be or may be pres- 
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SECTION 68A STATE AMENDMENT e 

UTTAR PItVDESH 

In its application to the State of Uttar Prailcsh, after section 68 insert the following section, 
namely: — 

**6SA, Potrrrs of Slate Gorernment in of certain rf'uUff. — (/) If, for l>etter 

organization of motor transport, it is, in tlic opinion of the State ('ov'^cjrnmcnt, necessary or 
expeniitmt to do so, it may, notwithstanding anything ronlaiixHl in tins Act, by notification 
in the Official Gazette, direct the appropriate iTrans^xirt Authority in respect of such route 
or part of route in Uttar Pradesh as may lx* spet'ified tlHTt'in - 

(a) that sucli pt'rmits as may lx; spixifitil therein may Ix' granttx! to a joint stock 
company; 

(h) that any {X'rmit or class of permit he cancelled; and 

(r) that no application for the grant of a new jx^rmit or for the r<*newal of any 
permit and no appeal from any [xtsou aggrievexi l>y the cjineellation of a permit 
under clause {h) shall he entertained or hearxi or dccidetl by any TransjMirt 
Authority. 

(?) No order made or detmuxl to be made by any Transport Authority in pursuance 
of a d irection given uiuler sub-section (i) shall be calltxl in cpiestinn in any Court and no 
suit or other legal Dr(K'etHhng shall lie against the State? Government or any TransiKirt 
Autliority for any damages cans<*il or likely to be caused by anything in gotxl faith done 
or intended to be doiu' by or uiuU’r this seetion. 

(3) The State Government may bv notification in the Olficial Gazette prescribe that 
any provision of sections •‘12 to 6S atul any ride madi' thereuiuK'r shall not apply or shall 
apply with such mollification as it may consider ni'cessary to a tXTrnit granted or to lx? 
granted in>der c lause (u) of sub-section (/) or to a piTirut canci'lhxl under danse (/>) of .siil>- 
section (7)." - V. P. Act XI ni IIMS, S. 8 121-2-1948]. 


CHAPTER IVA'^ 

OBJECTS AND REASONS 


(Notf. — “The Motor N’chicles Act, in 
its present form, contains no provisions to 
facilitate the introduction or expansion of 
nationalised transport servicivs. Some States 
have either ameiufed the A('t with local efiect 
only, or promoted separati* legislation to im- 
plement thcMr scliernes of nationalisation of 
road transport. It is, however, desirable to 
have a uniform law throughout the couutrv in 
this respect. It is. therefore, proposm to 
insc*rt a new Cliapter 1\’A, consisting of nine 
sections [namely, sections 68A (o fI8-Ij, to dc?al 

Chapter IV^-A — Note I 
[11 Chapter IV-A i.s not merely regulatory 
of the procedure for carrying on business of 
road transport by the State; it enables tht' 
State Transport undertaking, snbieet to the 
provision.s of the scheme, to exclude private 
operators and to acquire a monopoly, partial 
or complete, in carrying on transport l>usifu»ss 
in a notified area or on notifie<l routes. 1960 
S C 1073 (1078) [AIH V 47 C I93j 
[2] Chapter iV-A had been competently 
enacted by the Parliament under entry 21 
read with entry 35 of the Concurrent List in 
the Constitution. 'Fhe plea that the Parlianxnt 
had no power to enact it, bascxl on the phra- 
xeology used in Art. 19 (6) of the Constitution 
to the efiect that the Slate intending to carry 
on the trade or business must itsedf enact the 
law, is nnsustainabte. The expression “Stale*’ 
in Art. 12 of the Constitution includes the 
Government and Parliament of India as well 
M the Government and Legislature of each of 
tw States. Under Entry 21 tlae Parliament 
oeing competent to legislate for creating com- 
Mtcial or trading monc^[>olies tliere is no- 
™iig in the Constitution which deprives it 
ot toe power to create a commettrial or trad^ 


with the grant of niono|)(4y |>erml(s to State 
transport undertakings and to cover other 
ancillary matters. The new' tdiapter contains 
provision.s for payment of compensation at a 
Tiimirnum specifiixl rate for CiincelLition of 
permits or rnothfication of tlie terms thereof. 
No provision has btxm proposixi for tlie ac- 
quisition of assets by the State transport under- 
takings or the payment of compensation there- 
for ami the question has Ikhui left entirely to 
the State (Government.’* 

— S. O H.J 

ing monopoly in the ( onsfiluent State*. I960 
S C 1073 (1078) lA I li V 47 C lO'M + 1059 
Andh-Pra 292 (298) (A I \{ V 46 C 87] : 1 L fi 
(1958) Andh-Pra 437 (DO). 

[3] Chanter IVLA is not a colourable h^isla- 
tion w'hic h in framl of Art. 31 of tlic Constitu- 
tion enables the State to fake a transfer of 
ownership without providing for compensa- 
tion for the property transTerred under the 
giiiM* of canceflation of thi? permit. The can- 
cellation of a iX'rrnit and the granting of a 
pc»rfnit to the State does not even involve a 
tran.sfer of the permit from tire one to the other 
and much less the transfer of any prop<*rty 
that Is to say the business or undertaking, of 
the former to the latter. In fact the entire as- 
sets of the business are left with the permit 
holder himself. Under Art. 31 of the Cons- 
titution no compensation ne»*<l Ix^ providud 
where there is no transfer of ownership or 
right to possession of any property to the 
State and hence Chapter IV-A cannot be «iaid 
to infringe that Article. 1959 S C 308 (317* 
318) [A in V 46 C 43] : 1959 Supp I S C R 
319 4 1959 Andh-Pra 292 (298) [A I H V 46 C 
87) : ILR (1958) Andh-Pra 437 (OB). 
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SPECIAL PBOVI8ION8 RELATING TO STATE TRANSPORT UNDERTAKINGS 
68A* Definitions. 

In this Chapter, unless the context otherwise requires, — 

(a) *‘road transport service*' means a service of motor vehicles carrying 
passengers or goods or l)oth by road for hire or reward ; 

(b) **State transport undertaking" means any undertaking providing road 
transport service, where sucli undertaking is carried on by, — 

(i ) the Central Government or a State Government ; 

(li) any Road Transport Corporation established under section 3 of 
the Road Transport Corporations Act. 1950 ; 

(Hi) the Delhi Road Transport Authority established under section 3 
of the Dellii Road Transport Authority Act, 1950 ; 

(iv) any municipality or any corporation or company owned or 
controlled by the State Government. 

fa] Chapter IVA, containing sections 68A to 68-l*was inserted by the Motor Vehicles 
(Amendment) Act, 1956 (C of 1956), S. 62 fvv. e. f. 16-2.1957]. 

STATE AMENDMENT 

HYDERABAD 

In its application to the Hyderabad areas of tiie Stales of Andhra Pradesh and Bombay 
(now Malmraslitra), utter Chapter iV of the Act insert the following Chapter, namely. — 

“CIIAPTEU IV-A 

SrKciAL Phovisions delating to State Teanspokt Uni»ertakinus 

Section 68A is the same as in the Cejitral Act above, except cl. (h) wliicli is as follows ; 

“(b) “State transport iindertaking'' means the Hoad Transport Department of the 

State providing road transport s(*rvice.” — Hyd. Act XLV of 1950, S. 4 [5-10-1956.1 

88B. Chapter IVA to override Chapter IV and other laws. 

The provisions of this Chapter and tlie rules and orders made thereunder 
shall have effect notwithstanding anything inconsistent therewith contained iu 
Chapter IV^ of this Act or in any other law for the time being in force or iu 
any instrument having effect by virtue of any such law. 

STATE AMENDMENT 

HYDERABAD 

In its application to the Hyderabad areas in the States of Andhra Pradesh and Bombay 
(now Maharashtra), section 6SB is the same as in the Central Act given above. — Hyd. Act XLV 
of 1956 [5-10-1956]. 

Section 68A — Note 1 

[1] The State Transport Department of tfie 
Hyderabad State which came into being under 
Chapter IV-A inserted in the Central Act in 
its application to the State of Hyderabad by 
the Motor Vehicles (Hyderabad Amendment) 

Act of 1956 and which on the reorganisation 
of States became the Hoad Transport Depart- 
ment Andhra Pradesh State is clearly a State 
Transport undertaking under tfie Centra! Act 
inasmuch as it falls within the definition of a 
State Transport undertaking contained in 
Chapter IV- A of that Act. 1959 S C 308 (318, 

319) [A I R V 46 C 43] : 1959 Snpp 1 S C K 
319 + 1959 Andh-Pra 292 (300) [A 1 R V 40 C 
87i : I L R (1958) Andh-Pra 437 (DB). (Ap- 
parent diiference in the definitions in the two 
Acts is not sufficient to impute different con- 
aotations.) 


Section 6SB — Note 1 
[1] Section 68B is neither repugnant to 
Art. 372 nor to Arts. 245 and 246 of the Con- 
stitution and is therefore not unconstitutionaL 


1959 Andh Pra 292 (300) [AIR V 46 C 87j : 
ILH (1958) Andh Pra 437 (DB). (The sectiou 
has not the clfect of cutting down or abridg- 
ing a right to make further legislation. The 
only effect of the section is that if any legis- 
lation contains an inconsistent provision a 
question will arise to Ix" decided viz. which 
of the two .should prevail. Hence, it is not 
repugnant to Art. 372. Nor does it off end 
Arts. 245 and 246 because it does not delegate 
any legislative power of repeal to a subordi- 
nate authority or even repeal any provision of 
law.) 

[2] The provisions in Chapt er IV- A are, as 
the heading would indicate, only additional 
provisions which relate to State Transport 
Undertaking, and are not the only ones wdiieh 
apply to such undertakings. S. 6S-B clearly 
supports this conclusion. As S. 68- B makes it 
clear the provisions of Chapter IV and also 
any other law for the time being in force arc 
kept intact, but they are over-ridden in their 
application to State Transport undertaking 
only to the extent of inconsistency betwe^ 
them and the provisions of Chapter IV-A- 
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^ 8 C. Preparation and publication of scheme of road transport service of a 
State transport undertaking. 

Where any State transport undertaking is of opinion that for the p\irpose of 
pro\ iding an efficient, adecpiate, economical ana i^roperly co-ordinated road 
transport service, it is necessary in the public interest that road transport 
ser\dces in general or any particular class of such service in relation to 
any area or route or iK>rtiou thereof should be run and (^i)erattHl by the 
State transport undt rtaking whether to the exelusion, complete or partial, of 
other persons or otherwise, the State transport undertaking may prepare a 
scheme giving particulars of tlie liature of the serv ices proposed to be renderexl* 
the area or route proposed to be covered and sucli otluT particulars respecting 
thereto as may be prescribed, and shall cause every such st hemc to be puldi- 
slied in the Official Ciazette and also in such other jiuinner as the State 
Government may direct. 

STATE AMENDMENT 

HYDERABAD 

In its application to t)jc Hyilorahiul ureas in the States ol Aiullira Pradesh anti Hoinhay 
(now Maharaslilrah section is as follows n.imt'ly, — 


“6SC. Preparation anii pnhliratum of wienie of road tran^^>rt ^■e>rv\ce of a .S'nCi* Trr^n^^ 
port I n(iertai^\o<j. — W’hcMU'ver the rransport riuU'rtakin^ is of opinion that, it iJi 

lU'Ct ssary iti the public intcu-st tii it road transport set v ic'e in general or uny particuhtr 
class of sucli service in relalioii t(] any area t>r route or portion tlieieof should Ik? run and 
oper ated hy tlie St itt‘ Transport I’ndiu takuig whetlier to the exclusion complete or pirtial 
of other persons or otherwise, tliev^ m,*v prt'pare a selieine giving particulars ot the n it lire, 
of the siTvices proposiul to he rendered, the ar»M or route proposed to l>e covt‘reil and such 
other particulars respecting thereto as rnay he pnescrihed aiul shall cause every such 
sc heme to he pnl.lisli(‘d in the Othei il (^i/i^tte aiul also in smdi other manner as the Ciovera- 
rnent may direct” -Uyd. Ac t XLV ol lt)56. S. 4 15-10-Il)r>(f j. 


Section 6SB Note 1 (contdJ 

H)«i) Horn 278 t2S2) [AlH V 47 C 80) : ILH 

iPm) Horn 87 (DH). 

['^] It is open to the Stale Idiinsport Autho- 
rity to apply for permits under Chapti-r IV, 
along with other operators, for routes in 
respe^ct of which no scheme has hi'en pre^pared 
and puhlished under (diaptt^r IV-A. 'I*he right 
of that authority to do so has not hec'ii taken 
away fiy Chapter IV-A eithf‘r expitssly or 
impficilv. 19fl0 i’at 506 u507) [AUl V 47 
C 167] (DB). 


Section 68C — Note 1 

[1] Section 68C is merely an enabling ser- 
tifMi and there is nothing contairnxl in that 
section which makes it compulsory or n>amli- 
tory for a State transjKirt undertaking to pre- 
pare a seheme. U)60 Uoin 88 (hi ) I A lit V 47 
C 24]. 

[2] It is the duty of the State un'h rtaking 
when it prepares a scheme uruicr S, 88C to 
decide wbetfier it will take uj) a whole route 
or a portion thereof. If it decides to take a 
portion of tlie route, it should sfKH'ify that 
IKirtion only in the scheme. I'lie scheou* must 
Iw capable of iKung earned out all at once 
and not piecemeal. lf)60 .S C 350 (352) (A I K 
V 47 C 58] : 1960-2 S C R ISO. 

[3] A scheme cannot be said to violate the 
Provisions of Art. 14 on the ground that it 
covers only some of the scfveral routes in an 
area on which stage carriages are Ixung plied 
for public transport. 1960 S C 1073 (1076) 
I AIR V 47 C 193]. (Such a scheme irmst be 
regarded as one for the notiBed routes and not 
w the entire area.) ♦ 1959 Andh Pra 292 


(305) k-MH V 46 C 87] : Ildl (1958) Andh Pra 
437 (DH). 

:4j An exprevs ret if id in the scluMiie hy the 
St.ite 'Fransport Authority ol itn formation of 
the opinion that the scheme is necessary In 
the interests of the public is not a condition 
of the validity of the selieme. Sueh an expres- 
.sion of opinion is manifest from the very fact 
fd its proposing a scheme under the sec tion 
for providing for road transport undertaking. 

1959 S C m (319) lAIH V 46C 431 : 1959 
.Suiip 1 .S (’ H 319 + 1959 Andli Hru 292 (301) 
[AIK V 46 C 87] : iLH (1958) Andli Pra 437 
(DH). ('Die fuiK tions contemplated in Chaplfrr 
IV-A are essentially of an executive nature and 
lienee th<‘ supervisory jurisdiction of the High 
Court will not extend to such acts ) 

[51 The fa< t that no materials were given 
in the draft seluane to show as to how etiic lent, 
adequate, economical and eo-ordinatfxl road 
services would l>e provided hy the State (rans . 
port undertaking doi‘if not aifot't its validity. 

1960 Pat .575 (579) i AIU V 47 C 198) (DH), 

[6 ■ The failure on the part of State Cmverri- 
rnent to maki’ rules under S. 68-1 tloes nrjt 
affect the validity either of the draft s( hetn© 
under S. 68-C or of tlie* approved schema 
under S 68-0. 1960 Fat 575 (570) [Alii V 47 
C 198 j (DH). 

(7] The provisions of the Act do ‘ict autho- 
rise tlie Cloverriment to initiate the schrmi© 
and then hear the objections and repreneiita- 
lions, thus constituting itself a judge in ftt 
own cause in derogation of the principles o£ 
natural justice. 1959 S C 1376 (1380) lAIR 
V 46 C 194] : 1960-1 SCR 580. 

[8] The Chief Mlniiter of the State ii not a 
part cd the department of the Covemment 



fi20 (b GdD N 1] 


[The] Motoe Vbhxcebs Act, 1989 


SSl^m Objection to the scheme. 

( 1 ) Any person affected by the scheme published under section 6SC may, 
within thirty days from the date of the publication of the scheme in the Official 
Gazette, hie objections thereto before the State Government. 

(^) The Slate Government may, after considering the objections and after 
giving an opportunity to the objector or his representatives and the representa- 
tives of the State transf>ort undertaking to be heard in the matter, if they so 
desire, approve or modify the scheme. 

( 3 ) The scheme as approved or modified under sub-section ( q ) shall then f)e 
published in the Official Gazette by the State Government and the same shall 
thereupon become final and shall be called the approved scheme and the area 
or route to which it relates shall be called the notified area or notified route: 

Provided that no such scheme which relates to any inter-State route shall he 
deemed to be an approved scheme unless it has been published in the Official 
Gazette with the previous approval of the Central Government. 


HYDERABAD 


STATE AMENDMENT 


In its application to the Hyderabad areas of the States of Andhra Pradesh and Boml^n- 
(now Maharashtra), section fi8D is the same as in the Central Act given above, subject to tl»r 
following rncKlifications, nan»ely, — 

(a) for the words ‘‘State Government*’ wherever they occur in the Central Act the word 
“Government” is substituted-^ and 

(h) in the Proviso to sub-section (3) in the Central Act after tlic words “inter-State routi " 
the words “or to any route covering more tlian one hundred and fifty miles and 
serving places connected by railway” are inserted. — liyd. Act XLV of 1956, S 4 
[5-10-1956]. 


Section 68C — Note 1 (contd,) 
coiistituttxl as a statutory undertaking under 
the Act and therefore, wliatever may be tlie 
policy of the Government in the matter of 
nationalisation of bus transport, he cannot be 
said to have initiated the scheme under 
S. 68C. Hence in the absence of proof that he 
has expresserl his bias for the scheme the 
hearing by him of the ol>jections to the scheme 
is not in violation of the principles of natural 

J ustice which place an embargo on a person 
leing a judge in his own cause. 1959 S C 1376 
(lv380, 1381, 1382) [AIR V 46 C 194] ; 1960-1 
SCR 580. 

[9] Where the Court sets aside only the 
approval of a scheme by the Government on 
the ground that its eiKiuiry was not consistent 
with the principles ot natural justice and not 
fhe scheme itself it is not nece.ssary to prepare 
a scheme afresh and notify it under S. 68C. 
All that the Court contemplates by its order is 
that there should lx* u fresh cmquiry into the 
objections already submitteil as well as the 
objections that may still be nxeived. 1960 
Anclh Pra 214 (216) [AIR V 47 C 72] : ILH 
(1959) Andh Pra 585 (DB). 

Section 6SD — Note 1 
[1] Where the authority invested with the 
power to consider the objections gives an 
opportunity to the objectors to be heard in 
the matter and deals with the objections in 
the light rf the obiect intended to be secured 
by the scheme, the ultimate order passed 
by the authority is not open to challenge 
in Supreme Court either on the ground 
that another view may possibly have been 
taken or that detailed reasons have not been 


given for upholding or rejecting the contcu- 
tions raised bv the objectors. 1960 S C 107 > 
(1079) [AIR V 47 C 193]. {No appeal li. s 
to the Supreme Court against the order passed 
by the State Government approving or modi- 
fying the scheme.) 

[2J In approving or modifying a scheme tin* 
minister or an oiheer of the Government who 
has been invested with power to hear objec- 
tions under the section acts judicially and tlk‘ 
approval or the modification cannot he called 
in question merely on a presumption of liias 
based on the fact of his being a limb of tlie 
Cioveinment. It can be challenged only on 
reliable evidence sliowing such bias. 1960 S C 
1073 (1079) [AIR V 47 C 193] i i960 Andh 
Pra 214 (219, 220) [A I R V 47 C 72] : 1 L H 
(1959) Andh Pra 585 (DB). (Mere possibility 
of bias is not sufheient. Th re must be reason- 
able Grounds for assuniing that there is a real 
likelihood of there Ixing bias.) 

[3] Where the Chief Minister holding an 
enquiry received representations from the State 
undertaking after the closure of the hearing 
and in the absence of the petitioners (private 
operators), the emniiry cannot be attacked on 
this ground, if Ine representation fih*d on 
behalf ot the undertaking did not contain any 
material which was not argued in th^^ presence 
of the petitioners. 1960 Andh Pra 214 (220, 
221) [AIR V 47 C 72] : ILR (1959) Andh Pra 
585 (DB). 

[4] Apart from the question whether the 
State Government acting under S. 68-D is 
under an obligation to set out the reasons in 
support of its conclusions, where there is an 
order adducing the reasons in support or the 
conclusions from the fact that a copy of t^ 
was not furnished to the petitioners but what 
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68 e. Cancellation or modification of scheme* 

Any scheme published under siib.section (S) of section 68D may at any time 
be cancelled or modified by the State transport undertaking and tne prcK^eduro 
laid down in section 6SC and section 6SD shall, so far as it can Ikj made 
applicable, be followed in every case where the scheme is proposed to Ixit 
modified as if the modification pro[X)sed were a separate scheme. 

STATE AMENDMENT 

HYDEBABAD 

In its application to the Hyderabad areas of the States of Andhra Pradesh and Botnhuy 
(now Maharashtra), section 68E is the same as in the C2enti il Act given ahove.—Hyd. Act XLV 
of 1956, S. 4 [5-10-1956]. 

68F. Issue of permits to State transport undertakings. 

(1) Where, in pursuance of an approved scheme, any State transport \inder- 
taking anplies in the manner specified in Chapter IV for a stage carriage permit 
or a piihlic carrier’s permit or a contract carriage nennit in respect of a notified 
area or notified route, the Regional Transport Anthority shall issue such iK’rmit 
to the State transport undertaking, notwithstanding anything to the contrary 
contained in Chapter 1V\ 


Section 68D — Note 1 fcontd.) 
was given to t)icm was the opt»rative part of 
the order approving the sc heme, it does not 
follow that tlic oruor was not snpportcul l)V 
reasons. 1960 Andh Pra 214 (221) [AlH V 4Y 
C 72i ; ILH (1959) Andh Pra 585 (DH). 

[5] An order under the s<*ction which dis- 
closes tiiat the main points arising in lh(» 
matter Isad received the c.neful attention of 
the authority and (iiat his opinions w'ere 
forinc*d on the material on record and the 
attendant circuinslanccs and also sets out tlie 
various considerations which weighed with 
him in arriving at his decision cannot he 
challenged on the ground that all the ohjec- 
tions were not considered hy the autliority 
from lour standpoints, namely, whether the 
sclieme initiated hy the State Transport under- 
taking would provide an elHcient, u<l(H^Iuate, 
economical and propc*rly co-ordinatinl trans- 
port service. 1960 Andh Pra 214 (221) [A I R 
V 47 C 72] : I L H (1959) Andh Pra 585 (DH). 

[6j Tlie order approving the scheme can 
only lx* issued in the name of tlie Ciovernor — 
Hut the decision is that of the Chief Mini.ster 
and both of them, i. e., tlie deci.sion aiiii tht* 
order notified in the official gazette, are to 1x5 
read as the integral part of the same onler. 
I960 Andh Pra 214 (221) [ A I U V 47 C 72J : 
ILH (1959) Andh Pra 585 (DB). 

[7] State Hoad Transixirt Corjxiration pre- 
paring scheme under S 68-C of Motor V'ehicles 
Act — State Ciovemmenl approving same wdth 
certain motlt heat ions — Taoular part of ap- 
proved .scheme referring to “certain routes or 
portions theref>f** — Preamble of draft scheme 
however referring to the routes and diflen-nt 
thereof — Held that the draft scheme and 
the approved scheni and the order of the 
Minister of Transjport on the draft schirme 
Were parts of a single proceeding and sO the 
tabular statement of the approvetl scheme 
should be considered in the light of the 
preainble of the draft scheme. Therefore the 
*or* in tabular statement of the approved 
•clit'ine should be interpreted in a confunctive 
JJJose. Bence the mtentfon of the State Road 
Timi^qpon Corporation must be held to be to 


take over the entire roul<*s ineiitioiKd. hy 
virtue of tin* schtane and not merely portions 
thereof, d'he scheme theicfon* was not void 
for vagueness. 1960 Pat 575 (578) [A I H V 47 
C 19S{ (DB). 

(8j VN here the* Chii'f Minister in charge t>f the 
Motor I ransport of the State had dimrlinl tlie 
Secretary to Covernment, Home Department, 
to hear the object ions, tliere is nothing to 
nrevent the .Seeretai y from giving u personal 
nearing to the parlies, when the ultimate 
resprujsihihty vested in toe (ewernment and it 
i.s the (iovernnumt tluit apjirovrxl of the 
scheme finally. Hearing of tions of par- 
ties IS not a judicml or rjua.si-jmlicial act luit 
only an adminislrativei one and hence .such 
acts are not amenable to certiorari. 1959 Andh 
Pra 292 CM) 5, 505) [A I H V 46 C 87] i I L K 
(1958) Andh Pra 437 (DB). 


Section OSE ™ Note 1 

[1] Section 68-IC i.s inaoplicahle to a case 
where the approval of tlie scheme aloiut i» 
cpiashed. Its impact is oidy on the t ancellatioii 
of the scheme by the State 'rransjxirt under- 
taking or the Corporation as the case may he. 
1969 Amlh Pra 214 ( 217 ) lA I H V 47 C 72 ] : 
ILH (1959) Andh Pra 585 (DH). 

Section 68F — Note 1 

[1] Where a scheme prepared l)y the State 
Transfxart undertaking is approved and pub- 
lished by the State Ciovermneiit, it is the duty 
of tl)C undertaking to car y out the scheme 
and in pursuance of it to apply for ixTinitii 
under S. 68F (1), There is no dilficiiltv for the 
undertaking to apply for jxrmits refatirig to 
the entire scheme at tnf? same time Where tha 
undertaking d<'‘oides to take up a i>o< lion of tlie 
route only it should sp<x ify that portion in tlx# 
scheme. 1960 S C 350 (353) [AIH V 47 C 58] : 
1960-2 S C H 130. 

[2] It Is not legally obligatory on a State 
Tranuport undertaking to mechanically com* 
meoce the services on all tlie jprdpoied routoi 
on one and tlie same date. I960 Pat 575 (581) 
[AIR V 47 C 198] (DB). 
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(^) For the purpose of giving effect to the approved scheme in respect of a 
notified area or notified route, the Regional Transport Authority may, by 
order, — 

(a) refuse to entertain any application for the renewal of any other permit; 

(h) cancel any existing permit; 

(c) modify the terms of any existing permit so as to — 

(i) render tlie permit ineffective l>eyond a specified date; 

(ii) reduce tlie nijml)er of veliicles authorised to be used under the 
permit; 

fin j curtail the area or route covered by the permit in so far as such 
thermit relates to the notified area or notified route. 

(3) For the removal of doubts, it is hereby declared that no appeal shall lie 
against any action taken, or order passed, by the Regional Transport Autliority 
under sul) section (l) or sub-section f^>J. 


STATK AMENDMENT 


HYDERABAD 

In its application to the Hyderabad areas of the States of Andhra Pradesh and Romhiy 
(now Maliarashtra), section 68F is the same as in the Central Act given above, subject to the 
fTKxlilication that sub-section (3) reads as follows, namely. — 

“(3) No appeal shall lie against any action taken or order passed, by the Uegii^'n :il 
Transport Authority under sub-st‘ction (1) or sub-section (2). The Ciovernm nt, may liow- 
ever, revise tlie order of the Regional TVansport Authority if the same is not in accordance 
with the approved scheme.” — Hyd. Act XLV of 1956, S. 4 [5-10-195611. 


Section 68F — Note 1 ' cnvtd . ) 

[3] A scheme proposed by a statutory autho- 

rity and approvtsl ny the Government can be 
validly implemented by another authority 
which is its successor. Hence, where after the 
approval of tlie scheme proposed by its State 
Transport Department the Government creates 
a Roaci Transport Corporation and entrusts to it 
the functions of its State T ransport department, 
the Corporation as the successor of that de- 
partment is entitled to implement that scheme. 
1959 S C 308 (328) [AIR V 46 C 43) : 1959 
Supp 1 S C R 319+ 1959 Andh Fra 292 (301) 
[ A 1 H V 40 C 87] ! 1 LR (1958) Andh Pra 437 
(DB). ^ , 

[4] Section 68F entitles the State Transport 
undertaking to a permit for these vehicles 
automatically notw’ithstaiidirig anything con- 
taiiuni in Cliapter IV of the Act in respi^ct of a 
notified route. The Regional Transport Autho- 
rity is bound under this provision to issue a 
permit to them. It is therefore a question of 
tulfilling a legal formality and does not alfect 
the right of the Slate Transport Undertaking 
to ply its buses providetl they are sanctiom*d 
by the scheme. 1959 All 197 (204) [AIR V 40 
C48]. 

[5] The State Transport Authority applying 
for stage carriage permits under S. 68 F (1) 
must also comply with the provisions of 
Ss. 45, 46 and 57. Hence a permit cannot lac 
validly granted to it on an application which 
htfs not neen made within the time nrescril>ed 
by S, 57 (2), 1960 S C 350 (352) [AIR V 47 
C 58j : 1960-2 S C R 130. 

[6] Section 6SF (2) does not refer to a new 
application made by any person for grant of a 
permit, and it, at least in this respect, does 
nos overlap the provisions of S. 47. I960 Bom 
278 (28S) LAIR V 47 C 80] ; ILR (1960) Bom 
87 (DB). 

f7] A combined reading of S. 68 F (2) and 


R. II of Andhra Motor Veliicles Rules mak<*s 
it clear that tl^e order contemplated inuh'r the 
said sub-section can be made by the Reginnal 
Transport Authority only after giving due 
notice to the pi^sons likely to be allected by 
the said order. Where the Regional Transport 
Authority passed the order arui coinmunicati^d 
the same to the persons allected and give 
them only a day for complying with that 
order, w hich in the circumstances could not 
be considertni to be due notice within the 
meaning of the rule, the Regional I’ransport 
Authority did not strictly comply with the 
provisions of the nih*. 1959 SC 1376(1383) 
[AIR V 40 C 194] : 1960-1 SCR 580. 

[8] The omission to serve notices under 
R. 11 of the Andhra Pradesh Motor Vehicles 
Rules renders an order passed under sub-s (2) 
only irregular and not one without jurisdic- 
tion. 1960 Andh Pra 214 (222) [AIR V 47 
C 72] : ILR (1959) Andh Pra 585 (Db). 

[9] Section 68 F (2) (c) (iii) clearly contem- 
plates that w here there is partial overlapping 
of the route of the operator over the notified 
route, the Regional Transport Authority has 
power to curtail the length of the route cover- 
ed by the permit in so far as such permit 
overlaps the notified route. The power of the 
R. T. A. to curtail the route under S, 68 h (2) 
(c) (iii) is co-extensive with the [Xiwa^r m 
refusal of permit under S. 68 F (2) (a). I960 
Pat 575 (580) (AIR V 47 C 198j (DB). 

tiO, The Rt^gional Transport Authority 
carries out duties w'bich are administrative 
but in certain respects of a 
nature and therefore when it finds that an 
order has been made inadvertently overlooking 
the fact that the law has meanwhile ebangt^ 
it can review it and rectify the mistake. 19^^ 
Cal 543 (547) [AIR V 46 C 148], 

[11 j Chapter IV. A cannot be read 
taining the only provisions under which 
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G8G« Principles and method of determining compensation^ 

(l) Where, in exercise of the powers conferred by danse (h) or clause (rj of 
sub-section (:^) of section 6SF, any existing permit is cancelled or the terms 
thereof are modified, there shall l>e paid by tne vState transport undertaking to 
the holder of the permit compensation the amount of which slndl be determined 
in accordance with the provisions of sub*section (^4 ) or sub-section (5), as the 
case may be. 

(lO Not witlistanding any thing contained in sub section ( 7). no compensation 
shall 1)0 payable on account of the cancellation of any existing permit or any 
modification of the terms thereof, when a permit for ui^ alternative route or 
area in lieu thereof has Ix^en oflered by the Regional Trauspoit Authority and 
accepted by the holder of the permit. 

(S) For the removal of doubts, it is hereby declared that no compensation 
shall be payable on account t)f the refusal to renew a permit under clause (ik) 
of sub-section (‘J) of section 6SF. 

(4) Where, in exercise of tlie powers conferred by clause (b) or sub. 
clause (i) or sub clause (nj of clause (c) of sub section f e) of section OSF, any 
existing permit is cancelled or tlie terms thereof are modified so as to prevent 
the liolder of the permit from using any veliicle authorised to Ik* useci there, 
under for the full period for which the permit would otherwise have l>een 
eflf*ctive, the compensation payable to the holder of tin* i^Tmit for each 
vehicle affected by such cancellation or modification shall be computed us 
follows : — 

(a) for every complete montli or part of a month exceeding Two hundred 
fifteen days of the unexjured period of the permit : rnpcfes 

(h) for part of a montli not exceeding fifteen days of the One hundred 
iinex|)ired period of the permit : rupees 

Provided that the amount of compensation shall, in no case, be less than four 
hundred rupees. 

(5) Wliere, in exercise of the powers conferrcul by sub-clause (wt) of 
cbmse (rj of sub-section { '<!) of section 6SF, the terms of an existing |>ermii are 
modified so as to curtail the area or route of any vehicle authorised to b© 
used thereunder, the compensatifin payable to tlie holder of the permit on 
account of such curtailment shall be an amount computed in accordance with 
the follow ing formula, namely : — 

Y X A 
■~R 

Explajiatton. — In this formula, — 

(i) “Y" means the length or area by which the route or area covered by 
the permit is curtailed ; 

(it) "A" means the amount computed in accordance with sub-section (4) ; 
(ill) “R" means the total length of the route or the total area covered by 
tlie j>ermit. 

Section 6SF — Note 1 (conid.) Section CSG — Note 1 

C»r)vernment can ply stage carriage?! and us ( 1] The fact that this fcectiou provideii for 

taking away the right oi the Government to payriient of compensat jon to the perinit-holdur 
obtain permits under S. 42 {1? for thej>ij»c*j! it whose permit is cancelled before the expiry of 
to run. 1900 S C 801 (804, 805) ' A I li term cannot irn^sistibly lead to the con- 

y 47 C l:54j. (Under S. 68F (1) the State elusion that the legislature pre^eeded on tha 
(^>veniment is entitled as a matter of right to basis that the carif elbition of a oermit io. 
the necessary permits to run its buses. I960 volved a translcrof prop<:rty froui the pc*rmiU 
Bom 278 (282) [ AIH V 47 C 80) : ILH (1960) holder to the .State and that Chapter IV.A is u 
Bom 87 (DB). (No scheme prepared by cor- piece of colourable hsgislation in fraud of 
Poration under S. 6SC — Still it can apply for 31 of the ^nstitufion. 1959 S C ‘508 (517, 

Pmnits under S. 47.)+ 1900 Pat 506 (507) 31 a) f aIB V 40 C 45] : 1959 Hupp IHCR 

lAlR V 47 C 107] (DB). (Routet not notified 319^ 1959 Andh Fra 292 (299) (aIK V 48 
fmder S. 680- Slate Transport can still apply C 87] ; ILH (1958) Andh Fra 487 (TO), 
for permits under Chapter IV.) 
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OBJECTS AND REASONS 


“The Cmnmittee feel that the rates of 
compensation provided in the Bill are not 
adequate. They have accordingly increased 
the rates of compensation payable — 

(ij for every complete month or part thereof 
excetnling 15 days of the unexpirtHl 
period ot a permit from Rs. 100/- to 
Hs. 200/. ; 

HYDERABAD 


fii) for any part of a month not exceeding 
15 days of such unexpiretl period, from 
Rs. 50/- to Rs. 100/- ; and 
(Hi) the minimum compensation payable to 
the holder of a permit for each vehicle 
has been raised from Rs. 200/- to 
Rs. 400/-.** 

—J. C. R. 


STATE AMENDMENT 


In its application to the Hyderabad areas of the States of Andhra Pradesh and Bombay 
(now Maharashtra), section 68G is the same as in the Central Act given almve, subject to the 
modification, namely, clauses /'a> and of sub-section (4^ and the Proviso thereto read a.s 
follows : 

**(a) for every complete month or part of a month exceeding fifteen One hundred 
days of the unexpired p>eriod ( f the permit ; rupt'es 

(b) for part of a month not exceeding fifteen days of the unexpired Fifty rupt^es 
period of the permit : 

Provided that the amount of compensation shall, in no case, be less than two hundred 
rupees.** — Hyd. Act XLV of 1956, S. 4. [5-10-1956.] 


G8H» Payment of compensation. 

The amount of compensation payable under section 68G shall be paid by 
the State transport undertaking to the person or persons entitled thereto within 
one month from the date on which the cancellation or modification of the 
permit becomes effective : 

Provided that where the State transport undertaking fails to make the 
payment within the said period of one month, it shall pay interest at the rate 
of 3J^ per cent, per annum from the date on which it falls due, 

STATE AMENDMENT 

HYDERABAD 

In its application to the Hyderabad areas of the States of Andhra Pradesh and Bonil)ny 
(now Maharashtra), section 68H is the same as in tlie Central Act given above. 

— Hyd. Act XLV of 1956, S. 4. [5-10-1956 ] 


681 . Power to make rules. 

{iJ The State Government may make rules for the purpose of carrying into 
effect the provisions of this Chapter, 

In particular and without prejudice to the generality of the foregoing 
power, such rules may provide for all or any of the following matters, 
namely : — 

{aj the form in which any scheme or approved scheme may be published 
undei section 68C or sub-section (Sj of section 6SD ; 

fbj the manner in which objections may be filed under sub-section ("iJ of 
section 68 D ; 

(cj the manner in which objections may be considered and disposed of under 
sub- section (iO of section 6SD ; 

(d) the manner of service of orders under this Chapter ; 

(e) any other matter which has to be, or may be, prescribed. 


STATE AMENDMENT 


HYDERABAD 

In its application to the Hyderabad areas of the States of Andhra Pradesh and Bombay 
(bpow Maharashtra), section 681 is the same as in the Central Act given above except that for 
the words **State Government** the word “Government” is suMtitu/ed. 

~Hyd. Act XLV of 1956, S. 4. [5-10-1958.] 


Section 631 — Note 1 

[1] Though power is given under S. 68-1 to 
State Government to make rules that section 
does not impose a duty upon the State Govern- 
ment to make rules. Hence a failure on the 
part of the State Government to make rules 


under the section does not affect the legal 
validity either of the draft scheme under 
S. 68-C or of the approved .schemes 
$. eS-D. 1990 Pat 575 (579) [AIR V 47 C 198J 
(DB), 
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CHAPTER V 

CONSTRUCTION. EQUIPMENT AND MAINTENANCE OP MOTOR VEHICLES i 

e9. General provision regarding construction and maintenance. 

Every motor vehicle shall te so constructed and so maintained as to be at 
all times under the eliective control of the person driving; the vehicle. 

70 . Power to make rules. 

(l) \ State Government may make rules'^ regulating the construction, etjuip. 
ment and maintenance of motor vehicles and trailers. 

(:^) Without prejudice to the generality of tlje foregoing power, rules may 
l>e made under this section governing any of the following matters either 
generally in respect of motor vehicles or trailers or in respect of motor velucles 
or trailers of a particular class or in particular circumstances, namely — 

(a) the width, lieight, length and overhang of vehicles and of the loads 
carried; 

(h) seating arrangements in public service vehicles and the protection of 
passengers against the weather; 

(c) the size, nature and condition of tyres; 

(d) brakes and steering gear; 

(e) the use of safety glass; 

(f) signalling appliances, lamps and reflectors; 

(g) speed governors; 

(h) the emission of smoke, visible vapour, sparks, ashes, grit or oil; 

(i) the reduction of noise emitted l)y or caused by vehicles; 

(j) prohibiting or restricting the use of audilfle signals at certain times or in 

certain places; 

(k) prohil)iting the carrying of appliances likely to cause annoyance or 

danger; 

(l) the periodical testing and insix^ction of vehicles by prescrilied authorities; 

(m) the particulars other than registration marks to lie exhibited l>y vehicles 

and the manner in which they shall be exhiliitcd; and 

(n) the use of trailers with motor vehicles. 

[a] For the Motor Vehicles (Manufacture in Utiles, 1956, made under section 

lOOA of the Sea Customs Act, 1878 (VIII of 1878), t^ee S. H. O. 2593 dated 6>ll*1956in 
Gaz. of Ind., 1956, Ft. U-Sec. 3, page 1872. 


CHAPTER VI 
Control of traffic 

11 . Limits of speed. 

(1) No person shall drive a motor vehicle or cause or allow a motor vehicle 
to be driven in any public place at a speed exceeding the maximum speed fixed 
for the vehicle by or under this Act or by or under any law for the time being 
in force : 

Provided that such maximum speed shall in no case exceed the maximum 
fixed for the vehicle in the Eighth Schedule. 


Section 71 — Note 1 
[1] The provisions of S. 71 (2) are manda. 
torv. Hence a speed limit cannot be enforced 
unless it has l>eeii imposed in strict com- 
pliance with the requirements of sub-sec- 
tion (2). 1943 Mad 391 (391) [AIR V 30J : 44 
Cri L Jour 560, (Prior notification in Gazette 
it a condition precedent to enforceability of 
the f«aitric:lon.) ♦ 1959 Mys 144 (145}jAm 
y 460501 : ILR (1958) Mys 225 : 1959 Cri L 
Joor 750. (Placing of spekl lestriction warn- 


ing under S, 75 not proved —Driver cannot be 
convicted for excesrive speetlirig.) ♦ 1943 Mad 
217 (218) [AIR V 30] : 44 Cri L Jmir 377. 
(Decision to impose restriction In the absence 
of notification in Gazette cannot be enforced 
even if the driver has knowledge of the deci- 
sion.) 

f2l Fixing of the speed bv the Board Is the 
publicaHoo in the official Gazette, whic^ in 
the case of Madras Presidency, means the Fort 
St. C€X>rge (iazette. Wbere» tberafoce, there 
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(2) The ^[State Government] or any authority authorised in this behalf by 
the ^ [State Government) may, if satisfied that it is necessary to restrict the 
speed of motor vehicles in the interests of public safety or convenience or 
because of the nature of any road or bridge, by notification in the ^[Official 
Gazette), *[and by causing appropriate traffic signs to be placed or erected 
under section 75 at suitable places.] fix such maximum speed limits as it thinks 
fit for motor vehicles or any specified class of motor vehicles or for motor 
veliicles to which a trailer is attached, either generally or in a particular area 
or on a particular road or roads : 

[Provided that where any restriction under this section is to remain in force 
for not more than one month, notification thereof in the ^[Official Gazette] shall 
not be necessary.] 

^[(3) Nothing in this section shall apply to any vehicle registered under 
section 39 while it is being used in the execution of military manoeuvres 
withiu the area and during the period specified in the notification under 
sub-section (1) of section 2 of the Manoeuvres, Field Firing and Artillery 
Practice Act, 1938.] 

[a] Inserted by the Motor ’Whicles (Amendment) Act, 1956 (C of 1956), S. 63 fw. e. 

16-2-1957J. 


OBJtCTS AND REASONS 


Amendmeyiis ynade in 1950. — “The existing 
section 71 recjuires local speed limits fixed 
under siib-se‘ction (2) to he notified in the 
Caz(?tte. For the ('onvt*nienc(' ot drivers, they 
should also notiiii?d on th(j spot by the 
erection of traffic signs under section 75 
(except where any restriction is to remain in 


force for not more than one month.) Tins 
clause makes the necessary provision. Pros i- 
sion is also made for exemption in tlic ni 
military vt'hicKs wlien used on regular 
manoeuvres, in which case the autlauatjes 
w ill be abh? to take necessary precautions {or 
the safety of the public.” — S. O. H. 


72. Limits of weight and limitations on use. 

(1) The State Government may prescribe conditions for the issue of perntits 
for *^[heavv motor vehicles] by the State or Regional Transport Authorities and 
may prohioit or restrict the use of such vehicles in any area or route within 
the State. 

b|-* * * ^ 

(2) Except as may be otherwise prescribed, no person shall drive or cause or 
allow to l>e driven in any public place any motor vehicle which is not fitted 
with pneumatic tyres, 

(3) No per.son sluill drive or cause or allow to be driven in any public place 
any motor vehicle or trailer — 

(a) the unladen weight of which exceeds the unladen weight specified in tliC 

certificate of registration of the vehicle, or 

(b) the laden weight of which exceeds the registered laden weight specifier] 

in the certificate of registration, ^[*] 

H(c) ^ * - ♦ ♦ 


Section 71 — Note 1 (rontd.) 
has been no publication in the Fort St. George 
Gazette but only in the District Gazette, there 
is no publication in the ollicial Ciazette and 
it cannot be said that the specil limit h.is been 
fixed by the Board. 19*43 Mad 491 (491) [AIR 
V 30] : 44 Cri L Jour 656. 


Section 72 - 
Carriage of load 


Note 1 

beyond 


the limit 


fixec^ by the i^rmit is an offence even though 
the load does not exceed the limit of the carry- 
inff caoacity fixed by the manufacturer of the 
vehicle. 1951 Trav-Co. 171 (2) (173) [AIR 
V 38 C 631 1 1949 Trav-Go L R 277 (DB). 

[2] Rule 60 of C. P. Motor Vehicies Rules 


framed under the Act of 1914 rcfjuired tha 
conductor to see that the weight of the lui:- 
gage carritxl u’a.s not in excess of the weight 
allowfcil, for which the conductor alone and 
not the driver was responsible. (’39) 1939 Na? 


L Jour 95 (96). 

[3] The presumption under suh-s. (4) drx's 
not apply to the case of contravention of 
provisions of suh-s. (3) (b). Hence to pnnish 
the owner in such cases liis knowledge of the 
contravention by the driver must be proved. 
(*50) ILR (1950) All 784 (785)rl960 Mys 213 
(213) [AIR V 47 C 09] : 1960 Cri L Jour 
1949 All 11 (12) [AIR V 36 C 2] : (1949) All 
254 : 50 Cri L Jour 20. 
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(4) Where the driver or person in charge of a motor vehicle or trailer driven 
in contravention of sub-section (:') or clause (u) of sub section (t^J is not the 
owner, a Court may presume that the oUence was committed with the 
knowledge of or under the orders c^f the owner o( the mot(^r vehicle or trailer, 
[a] tor **hcjvy tr.r sport volitcles**, by tb«* Motor \’rhu'h*s (Amciuhaent) Act, 

1956 (C of 1956), S. 64 [w. e. f. l6-il*l957]. [b| bmviso was omitted^ ti-ai, |^c] Tlie word 

“or‘* was omated, viid, [dj Clause (c) was omttud, tta.j. 


73* Power to have vehicle wei ghed. 

Any person authorised in this behalf by the State Government may. if 
he has reason to believe that a goods vehicle or trailer is being uscxl in contra- 
vention of section 72, renuire tlie driver to convey the vehit It* to a weighing 
device, if any, within a dist ance r( *'[2 kilometres] from any point on the forward 
route or vvitlnn a distance of ^ [10 kilometres] from the destination of tlie vehicle 
for weighment; and if on such wcigliment tlie vehicle is fouud to coiitravcne in 
any respect the provisions of scctitm 72 regarding weiglit, he may, by order in 
writing, direct the driver to convey (he vehicle or trailer to tlie nearest [)lace, 
to he specified in the notice, where facilities exist for the storage of goods, and 
not to remove the vehicle or trailer from that [dace nnlil the lachm weight 
"] has been reduced or thc^ vehicle has otherwise lieen treated so that it 
complies with section 72. 

W here any excess goods art* removed from any goods vehicle or trailer 
for storage* uiuitT sul). section ( suc h person as may lie authorised iii this 
l>t‘l»alf liy the State (Government shall cause a notice in writing to be S(*rved on 
the owner of the vehicle or trailer, as the case may be, retpiiring him to remove 
the goods within the time to be s[)ecifietl in the notice and if tlie owner of the 
veliicle or trailer refuses or fails to remove the goods within the time sjie’cified, 
tlie authorised iierson may sell the goods by [>nblic auction and the lialanct? of 
the sale [irocceds, after deducting therefrom the charges for the storage of the 
goods and the costs incidental to the sale, shall be paid to the owner of the 
vehicle or trailer, as the case may be : 

Provided that where the excess go(K]s removed are of a perishalile nature, the 
sale can be lield imriu^diately after causing the notice to l>e served on the driver 
of the vehicle or trailer.] 

[a] Section 7 > was re-nnmhoml as snh-soction (/) thprecd l)y the Motor V^dncleji 
(.AmciHlinent) Act, 1956 (C of 19.56), S. 65 [w, r. f. 16-2-1957 *. lb] Suhstitvted for “one 
mile” l^y the Motor Vehicles (Second Amendment) Act, 1960 (Id of lOflO), S, 4 [w. e. f. 
1-1-1961]. [c] Subnt*tu(fii for “five niiles”, iind, |d] T he words “or axle weight” wero 

omitted by Act C of 1956, S. 63. [ej Inserted, ibtu. 

OBJECTS AND REASONS 

“It has come to notice that action taken enrb tlic tendency to overload goods veliicles. 
against drivers and owners ot gofxis vclm h*s, The arnerulrni nl [by the introduction of nub- 
under section 124 read with section 73 ot the sec tion ] is designe*d to e(lef;tively chtxk 
Act, lias not provcil suliiciently deterrent to this growing tendency. ””~S. O H." 


74. Power to restrict the use of vehicles. 

The State Government or any anthority authorised in this Iwhnif l)y the State 
Government, if satisfied that it is necessary in the interests of piihlie safety or 
corivenienc-e, or because of the nature of any road or bridge, may by notification 
in the Official Ga/ette proliibit or restrict, subject to sucli cxceijtions and condi- 
tions as may be sjxcifjed in the notilication, tlie driving of motor vehicles or of 


Section 74 

fl] A notification that no motor vehicle 
otfM?r than certain cars shall ply on certain 
roads without the previous written pt*rmission 
of the authority is invalid bacau^ic it is idtra 
vires the powers conferred by the section, 
1952 Nag 111 (114) [AIR V 39] : ILR (1952) 
Nag 09. 

Iz] The exceptions and conditions subject to 


- Note 1 

whicfi the power of profubition or restriction 
may be exereisetl under this must also 

proceed from the same consideration which 
necessitakxl tlie prohibitions or restrictions 
themselves. Tlw^ exce ptions and conditions can- 
not lie arbitrary. U)52 Nag Hi (114) [AIE 
V 39] : ILH (1952) Nag 09. 
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any specified class of motor vehicles or the use of trailers either generally in a 
specified area or on a specified road *^(and when any such prohibition or restric- 
tion is imposed, shall cause appropriate traffic signs to be placed or erected 
under section 75 at suitable places : 

Provided that where any prohibition or restriction under this section is to 
remain in force for not more than one month, notification thereof in the Official 
Gazette shall not be necessary, but such local publicity as the circumstances 
may permit, shall \ye given of stich prohibition or restriction.] 

[a] Added by the Motor Vehicles (Amendment) Act, 1956 (C of 1956), S. 66 fw. e f 

16.2-1957]. 

75 . Power to erect traffic signs. 

(l) The ^ [State Government] or any authority authorised in this belialf by the 
^ [State Government] may cause or permit traffic signs to !)e placed or erected in 
any public place for the purpose of ^[bringing to public notice any speed liniils 
flxeu under sub-section of section 71 or any prohibitions or restrictions 
imposed under section 74, or generally for the purpose of] regulating motor 
vehicle traffic. 

Traffic signs erected under sub-section (j) for any purpose for which 
provision is made in the Ninth Schedule shall be of the size, colour and type 
and shall have the meanings set forth in the Ninth Schc^diile, Init the ^ [State 
Government] or any authority empowered in this behalf by the ^ [State 
Government] may make or authorise the addition to any sign set forth in the 
said Schedule, of transcriptions of the words, letters or figures thereon in such 
script as the ^ [State Government] may think lit, provided that the transcrip- 
tions shall l)e of similar size and colour to the words, letters or figures set 
forth in the Ninth Schedule. 

(3) Except as provided by sub-section (1) no traffic sign shall, after the 
commencement of this Act, l)e placed or erected on or near any road; but all 
traffic signs erected prior to the commencement of this Act by any cornpetcut 
authority shall for the purposes of this Act be deemed to be traffic signs erected 
under the provisions of sub-section ( 1 ), 

(4) A. [State Government] may, by notification in the ^[Official Gazette], 
empower any District Magistrate or Sui)erintendent of Police ^[(or, in the 
Presidency-towns, the Chief Presidency Magistrate or the Commissioner of 
Police)] to remove or cause to be removed any sign or advertisement which 
is so placed in his opinion as to obscure any traffic sign from view or any sign 
or advertisement which is in his opinion so similar in appearance to a traffic 
sign as to be misleading. 

^[(3 No person shall wilfully remove. aJter, deface, or in any way tamper 
with, any traffic signs placed or erected under this section. 

(0) If any person accidentally causes such damage to a traffic sign as renders 
it useless for the purpose for which it is placed or erected under this section, 
he shall report the circumstances of the occurrence to a police officer or at a 
police station as soon as possible, and in any case within twenty-four hours of 
the occurrence. 

(7) For the purpose of bringing the signs set forth in the Ninth Schedule in 
conformity with any international convention relative to motor traffic to which 
the Central Government is for the time being a party, the Central Government 
may, by notification in the Official Gazette, make any addition or alteration to 
any such sign and on the issue of any such notification, the Ninth Schedule shall 
be deemed to be amended accordingly.] 

fal In$^t 0 d by the Motor Vehicles (Amendment) Act, 1958 (C of 1956), S. 67 [w. e. f* 
16-2.19573. [b] itwirttd, 1942 (XX of 1942), S. 17 [S.4-1942]. [c] Inserted by Act 
C of 1956. S. 67 fw, e. f. 16.2.1957]. 
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70, Parking places and halting stations* 

The ^[State Government] or any authority authorised in this l>ehalf by the 
^[State ^vernment] may. in consultation with the local authority having 
jurisdiction in the area concerned, determine places at which motor vehicles 
may stand either indefinitely or for a specified pt*rio<l of time, and may deter- 
mine the places at which public service vehicles may stop for a longer time 
than is necessary for the taking \jp and setting down ot passengers. 

•77. Main roads. 

A ^[State Government] or any authority authorised in this Ixdialf by the 
^ [State Government] may. In* notification in the ^[Official Ciazelte) or by the 
erection at suitable places of the appropriate traffic sign referreil to in Part A 
of the Ninth Schedule, designate certain roads as main roads for the purposes 
of the regulations contained in the Tenth Scheilulc. 

78* Duty to obey traffic signs. 

'^[( 1 )] Every driver of a motor vehicle shall drive the veliicle in conformity 
with any indication given by ^[a mandatory traffic sign] and in conformity 
with the driving regulations set forth in the Tenth Schedule, and shall comply 
with all directions given him by any police officer for the time Ixnng engaged 
in the regulation of traffic in any piil)lic place. 

In this section mandatory traffic sign'* means u traffic sign included 
in Part .\ of the Ninth Schedule, or any traffic sign of similar form (that is to 
say, consisting of or including a circular disc displaying a device, word or 
figuie and having a red ground or iK>rder) erected for tlje purpose of regulating 
motor vehicle traific under- snti-section ( 1 ) of section 75.] 

[a] Secti<ni78 was rc-nunihorcd as snh-seetieii (/) l)y tlu* \!otor \'(*hifIos (Ainend- 

iiu'ut) A( 1942 (XX ot 1942), S. 18 j2.4-1942l. !l)| Substituttul for “a traffic Aiign 

ill Part A ot the Nintli Schctltilc’*, itmi. h i Added, tbui. 


Section !(> Note I 

, 1 I A notification issiH^l liy the prr‘sc litx'd 
aatliority under S. 78 u}n< h nicrclv stated 
riiat motor vehicles could stand only at the 
‘vt and specified and now ht re else cannot lx* 
<.onstrnr*t^ as proinhitirj;^ tlie vc'hicles from 
oeinft taken to and kept in the j^arage of the 
owners tor repairs. Hence it cannot he sai<t 
that tfie notification lias in anyway intertt*r- 
i\\ with the f undanxMital ri^^ht of tlie owuu*r 
v iidcr Article 19 (1) (g; of tlie Constitution to 
carry on tlu' business of plying stage carriages 
or running the motor garage for the repairs of 
motor vehicles. 1959 J ^ K HI (148) [AIIl 
V 48 C 59]. 

[2] Section 78 in so far as it relates to pulr- 
lic service vehicles emjxnvers the authority 
to make provision only for parking pi n'es ami 
halting stations. It confers no power on it for 
d'tennining tlie place of a permanent bus 
^'tarui, that is to say a bus starul which is a 
scr'c of radiating centre of all the bus traffic of 
the town, lienee an order fleclaring a bus 

in a town whether private or public as 
unsuitable for use is ultra vires of the powers 
of the authority imtler S, 78. 1951 Mad 4 liK42l) 
lAlU V ZH C 127] : ILR (1951) Mad 571 (DB). 
{Held further that the order in this ease* was 
liable to l>e set aside also on the ground that 
*1 was passed without notice to the ow ner of 
the bus stand.) 

[3] A bus .stand w’as serving as a common 
terminus for tw^o different routes. The R.T.A., 
*n exercise of the powers conferred on them by 
the Rules framed under tltc Act shifted the 

[Vol. lOd 2 A, M, 34. 


terminus ol one of the rout(‘S with the result 
that flic buses operating on that route began to 
ply fnrtlici up on the roail which Iwdore the 
change was evclusively a oart of the other 
route, fhit the R/I' A. e(lcct(Hi the change with- 
out giving notice ot the alteration to tlie opera- 
tors on thf* other rout<», !n thesi? cir(uinHtances 
it w'aii held tliat the alfetalion would not hti al- 
lowfxl to stand be< aiise the R.T.A., which was 
a quasi-judicial liody was hound by the princi- 
ples of natural justice to give notice to tlioito 
ojx^rators even though the Rules themselv*?* 
did not expressly lav down any such ohliga- 
gation on them (’58) ILR (1958) Andh 3l9 
(323). 

14] The transport authority in consulting 
the niunicipality frefore passing an order 
whereby it alten*d tlu* starting places iin<$ 
termini of all pul»lic MTviec vcfncles from a 
rrivately owned bus stand to the municipal 
uis stand acts only within the scope of its 
powM r% even though the ride frauKil )>y the 
government has not made such consultatiofi 
ohligatory. 1953 S C: 79 (83) (AIR V 40 C 22)i 
1953 SCR 290. (4 he coder cannot also lx* sak! 
to he mala fi<le f>ecause the ('<4le< tor aj tbo 
head of the l>i.stnct and acting in his execu- 
tive capacity presided over tlie mcicting at 
which the onfer wa.s pavsc<l and also opened 
the municipal bus stand.) 

Section 78 — Note 1 

[1] The Police Officer referred to in S* 78 fa 
the same Police Offic^fr as U defined in S. 3 (b), 
Hyderabad City Police Act, A traffic cduit- 
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*70. Signals and signalling devices. 

The driver of a motor vehicle shall on the occasions specified in the Eleventh 
Schedule make the signals specified therein : 

Provided that the signal of an intention to turn to the right or left or to stop 
may be given by a mechanical or an electrical device of a prescribed nature 
affixed to the vehicle. 

80 * Vehicles with left hand control. 

No person shall drive or cause or allow to be driven in any public place any 
motor vehicle with a left hand steering control unless it is equipj^ with a 
mechanical or electrical signalling device of a prescril^d nature and in working 

order. 

81* Leaving vehicle in dangerous position. 

No person in charge of a motor vehicle shall cause or allow the vehicle or 
any trailer to remain at rest on any road in such a position or in such a condi- 
tion or in such circumstances as to cause or be likely to cause danger, obstruc. 
tion or undue inconvenience to other users of the road. 

82* Riding on running board. 

No person driving or in charge of a motor vehicle shall carry any person or 
p)ermit any person to l>e carried on the running lx>ard or otherwise than withir* 
the body of the vehicle. 

83 * Obstruction of driver. 

No person driving a motor vehicle shall allow any person to stand or sit or 
anything to be placed in such a manner or position as to hamper the driver in 
his control of the vehicle. 

84* Stationary vehicles. 

No person driving or in charge of a motor vehicle shall cause or allow the 
vehicle to remain stationary in any public place, unless there is in the driver s 
seat a person duly licensed to drive the vehicle or unless the mechanism lias 
been stopped and a l)rake or brakes applied or such other measures taken as to 
ensure tnat the vehicle cannot accidentally put in motion in the absence ol 
the driver. 


Section 78 — Note 1 icontd.) 
able appointed under niUs under the City 
Police Act, is therefore, a Police Officer S. 78 
invests him with the authority to control the 
traffic. 1955 Hyd 259 (2^)) iAlR V 42 C 76] : 
ILR (1955) Hyd 142 : 1955 Cri L Jour 1588 

(1) (DB), 

[2] Any sign with which traffic may he con- 
trolled is included within the meaning of the 
mandatory signs. 1955 Hyd 259 (260) [AIR 
V 42 C 76] : ILR (1955) Hyd 142 : 1955 Cri L 
Jour 1588 (1) (DB). 

[3] Before a charge of not complying with 
the directions of mandatory signs can be 
brought home to the driver it must be proved 
that the mandatory signs alleged to have been 
disobeyed were issued ov a con'kpetent autho- 
rity, 1943 Mad 61 (61, 62) [AIR V 30] : 44 Cri 
L Jour 208. (Charge of offence under S. 78 
read with S. 112 for exceeding speed limit 
within the municipal area — No proof adduced 
by prosecution that the Municipal Commis- 
sioner had authority to fix si>eed limit Held 
that accused cannot be convicted.) 


[4] Where a sig»ial to slow down is givLu 
and the person to whom the signal is given js 
made aware of it that there is a danger, tlu* 
driver must slow down, to such an extent as 
to be able to stop practically instantaneously 
should the necessity arise. It is not for the 
driver to speculate as to the reason why th< 
signal is given. It is the person giving a sigiKil 
who alone knows and he must be the sou 
judge of the necessity of giving the signal. 
1933 Nag 177 (178) [AIR V 20]: 34 Cri L Jour 
1260. 


Section 82 — Note 1 

[1] A conductor in charge of the bus tra- 
velling on the running board is not liable 
under S. 82. The prohibition in S. 82 is not 
against the conductor or the driver 
motor vehicle but only against others. 

Mad 263 (263) [AIR V 41 C 108] : 1954 Cn I ^ 
Jour 301. 
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„ Pillion riding. 

No driver of a two>wheeled motor cycle shall carry more than one person in 
addition to himself on the cycle and no such person shall be carried otherwise 
than sitting on a proper seat securely fixed to the cycle Ix'hind the driver’s seat. 


86 . Duty to produce licence and certificate of registration. 

(1) The driver *[and the conductor, if any,] of a motor vehicle in any public 
place shall, on demand by any |x>lice officer in uniform, produce his licence for 
examination. 

(2) The owner of a motor vehicle *^[other than a vehicle registered under 
section 39], or in his al)sence the driver or other [>erson in charge of the vehicle, 
shall on demand by a registering avithority or any person authoristKl in this 
behalf by the State Government produce the certificate of registration of the 
vehicle and. where the vehicle is a transport vehicle, the certificate of fitness 
referred to in section 3S. 


(3) li the licence or certificates, as the case may be. are not at the time in the 
possession of the person to whom demand is made, it shall l>e a sufficient 
compliance with tliis section if sucli }x*rson nrcHluces the licence or cerlificntes 
within ten days at any police station in ^'[Inuia] whieli he specifies to the police 
officer or authority making the demand: 

Provided that, except to such extent and with such modifications as may be 
prescribed, the provisions of this sub section shall not apply to a driver driving 
as a paid employee, or to the driver of a trans|K)rt velu'cle or to any person 
required to produce the certificate of registration or the certificate of fitness of 
a transport vehicle. 

ivi] Inserted 1)V tli(* Motor Vehicles (Ainencliiient) Act. 1056 (('of 1056), S, 68 [\v. e. f. 


16-2-19571. il)! SuhstUuied for “the St. 
an of 1951), s. > and Sc h. [1-4-1051]. 

Section 86 - - Note I 

[1] The demand for licence can lx.* made 
under sub-se< tic»n (1 ) oidy w hen the* accused 
is found driving a motor vehicle in a public: 
place and not otherwise. (’55) 1055 Haj L VV 

[2j Failure to produce the drivinj( licence? 
on demand hy the Folicc; Oflicer is an oHence 
and not merely non-carrying of it on pt*rson. 
Where, therefore, there is no indic'atiOTj tt^at n 
demand was m ade hy police to prcKiuce the? 
lic'ence, a pc*rson cannot 1 h* convic ted. 1052 
Fah 365 (;>64) [AIH V lO! : VJ Cri 1. Jour 646, 
iCase dcH;ided under the Act of 1914.) 

[Si No person is a driver unless driving. 
Further, it is only a police oificer who can 
demand the licemee and a Magistrate’s order 
requiring tlm driver to attend a Magistrate’s 
house or (5ourt with his licence is illc^guL 1927 
All 478 (479) [AlH V 14]: 28 Cri L Jour 492: 49 
All 754, (Case cicjcided under the Act of 1914.) 

14] The conviction for a failure to comply 
with suh-s. (1) is not sustainable in the absence 

proof that police officer who deniandc*d the 
nceoce was in uniform at the relevant time. 

K 139 (140, 141) [AUi V 47 C 59j : 
1990 Cri L» Jour 145S (DB). (A plea of guilty 
by the aceused cannot make good the defect 
rM^a4tse it amounts only to the admission of 
tha ^ts alleged and not an offence as defined 
by the statute.) 

m A person not in possession of his driving 


dc*s , l>y the Part B Sl.itc*s (L,^w^) Act, 1951 


lic'cmcc* while? driving his vehicle' c’annot lx* 

f irosre nted and pniijsh»»d uinltu S. 3 unlt*«s he 
las also tailed to produce' tla* hcenc'C within 
the time nresc rilKxl hy sulosec tion (3) of the 
section. (,’57) 1957 C.'ri L Jour 86 (88) (l^it). 

[6] 'rhere is no authority for the proposi- 
tion that I motor-car whicli earnes mails, and 
.dso cairic's pasHengers, is exempt from the 
oiH*ration cif the ordinary ruh's a1>oiit ln'encij 
for drivers and those restric ting th»‘ numlH i 
of p.i'jsengers to Iw carried under the rKTimf 
1927 lUxn 154 (155) [A 1 B V 14] : 28 Cii L 
Jour 397 (DH}^ ((‘asc <Iecided under the Ac t oi 
1914.) 

[7] Unles.s It i.s specifically found l)y the 
Magistrate on the evidcmce adducx?cl hy the 
proswulion that the jx^rsoti who demaude<I 
the rt*gistration certificate was an authorised 
p<?r;roii the conviction under .sufi-section (2) 
cannot lx* sustained. Hence the convicliou 
baMxJ on the mere affirmation in the com- 
plaint must Ik? set ashle as invalid. 1960 J 5c 
K 139 (141) [A I K V 47 C 59j : ilXJO Cri L 
Jour 1453. 

{8] A failure to prmJucc the registration 
certificate on a demand made by a . police 
officer falling below the rank of officers autho- 
rised by the State Gov<frnnieiit in that belialf 
does not amount to an offence punishable as a 
(a>ntra vent ion rd su!>- section (2). (*55) 1955 
Raj L W 503 ^5<^3h 



682 [g 87 M 1-11 89 N 1] 


CTh«] Motor Vrhioi«rs Act, 1S89 


87* Duty of driver to stop in certain cases. 

(1) The driver of a motor vehicle shall cause the vehicle to stop and remain 
stationary so long as may reasonably be necessary — 

(a) when required to do so by any police officer in uniform, or 

(h) when required to do so by any person in charge of an animal if such 
person apprehends that the animal is, or being alarmed by the vehicle 
will become, unmanageable, or 

(c) when the vehicle is involved in the occurrence of an accident to a person, 
animal or vehicle or of damage to any property, whether the driving or 
management of the vehicle was or was not the cause of the accident or 
damage, 

and he shall give his name and address and the name and address of the owner 
of the vehicle to any person affected by any such accident or damage who 
demands it providecl such person also furnishes his name and address. 

(2) The driver of a motor vehicle shall, on demand by a person giving his 
own name and address and alleging that the driver has committed an offence 
punishable under section 116, give his name and address to that person. 

(3) In this section the expression “animal*' means any horse, cattle, elephant, 
camel, ass, mule, sheep or goat. 


SSm Duty of owner of motor vehicle to give information. 

The owner of a motor vehicle the driver ‘^[or conductor] of which is accused 
of any offence under this Act shall, on the demand of any police officer aiitho- 
rised in this behalf by the ^ (State Government], give all information regarding 
the name and address of and the licence held by the driver '‘[or conductorj 
which is in his possession or could by reasonable diligence be ascertained 
by him. 

fal Jn'teried by tlic* Motor Veliicles (Amendment) Act, 1936 (C of 1956\ S. 69 [\v. e. 

16 - 2 - 1957 ]. 


89. Duty of driver in case of accident and injury to a person. 

When any person is injured as the result of an accident in which a motor 
vehicle is involved, the driver of the vehicle or other person in charge of the 
vehicle shall — 

(a) take all reasonable steps to secure medical attention for the injured 

person, and, if necessary, convey him to the nearest hospital, unless the 
injured person or his guardian, in case he is a minor, desires otherwise ; 

(b) give on demand by a police officer any information required by him, or, 

if no police officer is present, report the circumstances of the occurrence 
at the nearest police station as soon as possible, and in any case within 
twentyfour hours of the occurrence. 


Section 87 — Note 1 

[1] Police Officer stopping vehicle need not 
be one engaged in regulating traffic. 1930 
Mad 445 (445) (AIK V 17]: 31 Cri L Jour 639. 

In order to bring home the charge under 
S. 3/ (1) (a) to the accused the prosecution 
must prove by evidence that the police officer 
whp signalled the accused to stop was in uni- 
form at the time. A mere mention in the 
charge that the police officer was in uniform 
is not enough for the purpose. 1949 Mad 424 
(425) [AIR V 36 C 187] j 50 Cri L Jour 556 -i* 
1951 Trav-Co 215 (216) [A I R V 38 C 85] : 
52 Cri L Jour 1075 (DB). 


Section 88 — Note 1 

[1] An owner can be punished for not giv- 
ing any information required under this sec- 


tion only when the information sought is pos- 
sessed by him or is such that it could U’ 
collected by him by exercise of reason^hh’ 
diligence. Thus he cannot be punisht>d for 
not giving information regarding a persou 
who drove his car long ago because such in- 
formation cannot be said to come under eUmjr 
of the heads above mentioned. ('55) 1955 Ail 
L Jour 607 (608). 

t 


Section 89 — Note 1 


[I] The person in charge of the car, 
he may not be the owner, to whose orders 
driver is in fact submitting at the time oi 
accident or immediately thereafter, is 
aWc to this sectiOEL 1928 All 5i61 (262) (AIR 


V 15] : 29 Cri L Jour 357 (DB). , , , 

[2] Clause (b) read with R. 27 (c) of ^ 
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0O» Inspection of vehicle involved in accident. 

When any accident occurs in which a motor vehicle is involved^ any person 
authorised in this I>ehalf by the ^ [State Government] may, on prcKluction if so 
required of his authority, inspect the vehicle and for that purpose may enter 
at any reasonable time any premises where the vehicle may be, and may 
remove the vehicle for examination : 

Provided that the place to which the vehicle is so removed shall be 
intimated to the owner of the v ehicle and the vehicle shall he retiirned without 
unnecessary delay. 


91. Power to make rules. 

(1) The ^[State Government) may make rules for the purpose of carrying into 
effect the provisions of this Chapter. 

Without prejudice to the generality of the foregoing power, s\ich rules 
may provide for — 

fa) the nature of the mechanical or electrical signalling devices which may 
\ye used on motor vehicles ; 

(b) the removal and the safe custody of vehicles inehiding their loads which 

have broken down or which have Ix^cn left standing or have l^een 
abandoned on roads ; 

(c) the installation and use of weighing devices ; 

^Kcc) the maintenance and management of godowns for the storage of gt'Kxls 
removed from over-loaded vehicles and the fees, if any, to Ik; chargcnl 
for the use of such g(xlowns ;] 

(d) the exemption from all or any of the provisions of this Chapter of Fire 

Brigade vehicles, ambulances and other special classes of vehicle, subject 
to such conditiorjs as may 1x3 prescrited ; 
fej the inaint(!uance and management of parking places and stands and the 
fees, if any, which may Ixi charged for their use ; 

(7) prohibiting the driving down hill of a motor vehicle with the gc?ar 
disengaged either generally or in a spcjcilial place ; 
fffj prohibiting the taking hold of or mounting of a motor vehicle in motion ; 
fhj prohibiting the use of foot-paths or pavemerits by motor 

Section 89 — Note 1 /'contdj son in charRc of the motor vfhiclo had to 

Madras Motor V’cluch-s Rules applies only re[X)rt llie accident only if any p^Trsoii was 
where injury is causetl to a ni<‘ndK*r of tlie iiiiunsi. 1929 All 750 (750) |AIR V 10) f 51 
public or a public projxrty by' an accident in All 9^)0 : K) Cri L Jour 1085. 
which the motor vehicle is involved. It drxfs 


not apply where a minor iiuury is .suffered by 
a passenger in the bus as for instance C4use<l 
by the accidental breakage of the window 
panes of the bus. (’58) 1958 Mad !. Jour (Cri) 
2S5 (2.36). 

[3] The petitioner was driving his car when 
on the way the car wind out of control and 
jumped over a culvert, the parapet of which 
was only nine inches high, and fell into :t 
channel. As a result of the accident, the front 
axle of the car was IkiU and some chunam 
was knocked off on tlie eastern side of the 
culvert. Those who were in the car received 
slight injuries; but they w*re able to return to 
their homes in the same car— that the 
incident was not an accident within the 
*»«aning of R. 27 (c) of the Madras Rules. 
1828 Mad 384 (384. 365) [aIR V 15j : 51 Mad 
504 : 29 Cri L four 461 (DB). 

t4l The words “if any person 'is injurerr^ in 
H. 82 of the U. P. Rules was held to govern 
th# real of the Rule »o that the driver of p^- 


Section 91 — Note 1 

flj Rule 166 of Orissa Motor Vchirh*^ 
of 1940 which is a .statutory Rule and therefore 
has statutory force pn-scrilres a very strret 
standard of care on the part of a driver when 
he is travelling backwanis. It Imposes a |K?r- 
emptory duty on him to satisfy liimwdf that 
the ground to the. rear is clear and that 
one would imdangm?*! or unduly incon* 
vcnicnced by the ofx'ration. In the circumst- 
ances of a case it may even Inx-ome m.w«««ry 
for him to get down from the rrar cxamini^ 
the position to the rear ervery time l>eforo ha 
makes an attempt at backing the vehicle. (*5l) 
17 Cut L Tim 359 (384) (DB). (Non-obacr- 
vance of that <bty would amount to culpable 
n^igence ) 
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generally, the prevention of danger, injury, or annoyance to the public 
or any person, or of danger or injury to property or of obstruction to 
traffic ; and 

(j) any other matter which is to f>e or may be prescribed. 

[a] Innerted by the Motor Vehicles (Amendment) Act, 1956 (C of 1956), S. 70 [w. e. f. 
10-2.1957]. 


CHAPTER VTl 

MOTOR VEHICLES TEMPORARILY LEAVING OR \TSITING ‘[INDIA] 

92* Power of Central Government to make rules. 

("i^The Central Government may, by notification in the Official Gazette, 
make rules for all or any of the following purpo.ses, namely : — 

(a) the grant and authentication of travelling passes, certificates or authori- 
sations to persons temporarily taking motor vehicles out of ‘[India] to 
any place outside India or to persons temporarily proceeding out of 
‘[India] to any place outside India and desiring to drive a motor vehicle 
during their al)sence *^[from India] ; 

f/d prescribing the conditions subject to which motor vehicles brought 
temporarily into ‘[India] from outside India by persons intending to 
make a temporary stay in ‘[India] may be possessed and used in ‘[India]; 
and 

(c) prescribing the conditions subject to whicli persons entering ‘[India] from 
any place outside India for a temporary stay in ‘[India] may drive 
motor vehicles in ‘[India]. 

*^[(1A) For the purpose of facilitating and regulating the services of motor 
vehicles operating betw'een India and any other country contiguous to it under 
any reciprocal arrangement and carrying passengers or goods or both by road 
for hire or reward, tlie Central Government may, by notification in the Official 
Gazette, make rules with respect to all or any of the following matters, 
namely : — 

(a) the conditions subject to whicli motor vehicles carrying on such services 
may be brought into India from outside India and possessed and used 
in India ; 

(h) the conditions suliject to which motor vehicles may l^e taken from any 
place in India to any place outside India ; 

(c) the conditions subject to which persons employed as drivers and coji- 
doctors of such motor vehicles may enter or leave India ; 

(d) the grant and authentication of travelling passes, certificates or autho- 

riscitions to persons employed as drivers and conductors of such motor 
vehicles ; 

the particulars (other dian registration marks) to be exhibited by such 
motor vehicles and the manner in which such particulars are to l>e 
exhibited; 

(f) the use of trailers with such motor vehicles ; 

(g) the exemption of such motor vehicles and their drivers and conductors 

from all or any of the provisions of this Act [other than those referred 
to in sub-section (4)] or of the rules made thereunder ; 

(h) the identification of the drivers and conductors of such motor vehicles , 

(i) the replacement of the travelling passes, certificates or authorisations, 

permits, licences or any other prescribed documents lost or defaced, on 
payment of such fee as may be prescribed ; 

(j) the exemption from the provisions of such laws as relate to customs, 
police or health with a view to facilitate such road transport services ; 
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(U) any other matter which is to l>e, or may be, prescribed,] 

(2) No nile made under this section shall operate to confer on any person 
any immunity in any State from the payment of any tax levied in that State on 
motor vehicles or their users, 

^[(S) ^ ^ 

(4) Nothing in this Act or in any rule made theretinder by a State Govern- 
ment relating to — 

(a) the registration and identification of motor vehicles, or 

(b) the retjuireinents as to construction, maintenance and eMptipmont of 

motor vehicles, or 

(c) the licensing and the qualifications of drivers ®[and conductors] of motor 

vehicles 
*[shall apply — 

(i) to any motor vehicle to which or to any driver of a motor vehicle to 
whom any rules made under clause (b) or clause (c) of sub- section ( 1 ) 
or under sub section (lA) apply ; or 

fifj to any conductor of a motor vehicle to whom any rules made under 
sub-section (lA) apply.] 

[a] Sudsiitufrd for “tiu* States” by tin* Part States (I.awsl Art. 1951 (Ml of 1951), S. 8 
ami Schedule [1-4-1951!. [hi Suh^fttutt' i tor “Ironi British India”, hy" A. C. A. O,, 
19-18. [('j inu'rted by the Motor Vehicles (.Xmcrulinent) Art, 195H (C of 1956), S. 71 

[w. e. {. 16-2-19571, [d i Sul)-section was omitted^ %bui. b') for “shall 

apply to any motor vehicle to whii h or to any <liiv**r ol a motor vi*hi( le to whom any 
rules made nnder claus(* (b) or danse (c) of snh-sc'ctiot) ( 1) apply,” 

OBJECTS AND REASONS 

.S'e- .9.V /.!/ “Sei linn 92 of tlie Act and ttanporardy. Tliey do not indnde provisions 
the Motor Vehit les International Hides, 19 v>, rejb^ulatm^ commerc ial tr.dfie Ix'twcH'n India 
govern ordy the motor vehiedes brought into and tlu* lonntries c'onti^noiiH to it. Tho 

India for a short stay or motor vadiic lt*s taken amendnn»nt makes provision for thi« 

out of tlu? country by persons koujj; abroad purpose.” S. O, U. 


CHAPTER Vlir 

INSURANCE OF MOTOR VEHICLES AGAINST THIRD I'AUTY RISKS 

93- Definitions. 

In this Chapter — 

"authorised insurer*' means an insurer in whose case the r(Hjuirement?i 
of the Insurance Act. 1938. are complied with ;] 

(b) "certificate of insurance" means a certificate issued by an authorised 
insurer in pursuance of sub -section (4) o{ section 95 ; and includes 
‘^[a cover note complying with such recpiircments as may be prescribed, 
arul) where more than one certificate has been issued in connection 
with a policy, or where a copy of a certificate has been issutHl, all 
those certificates or that copy, as the case may f>e ; 

' l(c) "‘reciprocating country'* means any such country as may on the basis 
of reciprocity Ik? notified by the Central (Government in the Official 
(Gazette to l>e a reciprocating country for tlie purposes of this 
Chapter.] 

[a] Chapter VTII f^ball have effect on .ind frrmi 29-10-1956 in all Part H States to which 
the Act extends except the State of Travancore-Cochin : S. H. O. M19 dated 

22-10-1956 in Gaz. Ind., 1956, Pt. II-S. 3, page 1784. 

Chapter VIII shall take effect in the State of Kerala only from such date m the 
Central Government may, by notification in the Official (^az<ftte, appoint ; and until that 
Chapter so takes effect in that State, Chapter VII of tlu* Travancorc-CGochin Motor 
Vchiclf» Act. 11^. shall have effect in that State as if enacted in this ActSsa Frovioo 
to sub-section (2) section 1. 

Chapter VII of the Travancore-Cochin Motor Vehicles Act, 1125 (X of 1125) deals 
with "Infurance of Motor Vehicles against Third Party Ht^»k”. 
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Section 3 of the Motor Vehicles {Amendment) Act, 1960 (V of 1900) is as follows, 
namely, — 

On the commencement of this Act, — 

(a) Chapter VII of the Travancore-Cochin Motor Vehicles Act, 1125 shall cease 
to have effect in the territories transferred to the State of Madras by section 4 
of the States Reorganisation Act, 1956, except as respects things done or 
omitted to bo done before such commencement ; and 

(b) Chapter VIII of the principal Act shall cease to have effect in the territories 
transferred to the State of Kerala under section 5 of the States Reorganisation 
Act, 1956, except as respects things done or omitted to be done b5ore such 
commencement.** 

The said Amendment Act of 1960 came into force on 15th July, 1900 — see Caz. 
of Ind., 1900, Extra., Pt. II-S. 3 (ii), page 403. 

[b] Substituted for the original clause, by the Motor Vehicles (Amendment) Act. 1936 
(C of 1956), S. 72 [w. e. f. 1 0-2-1957] . (cj Inserted^ ibid. 

OBJECTS AND REASONS 

Amendments made in 1956, — “The amend- of deposits The amendment in clause (b) 

ment in clause is designed to remove any is aimed at bringing a cover note which has 

danger of conflict between section 93 of the the same force, during its period of validity. 
Act and the provisions of the Insurance Act, as a policy of insurance, within the definition 

1938, under which a policy is not necessarily of ‘certificate of insurance*.** 

invalidated by temporary default in payment — S. O. K. 


Necessity for insurance against third party risk. 

(I) No person shall use except as a passenger or cause or allow any otln i 
person to use a motor vehicle in a public place, unless there is in force in 
relation to the use of the vehicle by that person or that other person, as the 
case may be, a policy of insurance complying with the requirements of this 
Chapter. 


Explanation. — A person driving a motor vehicle merely as a paid employee 
while there is in force in relation to the use of the vehicle no such policy as is 
required by this sub-section shall not be deemed to act in contravention of 
the sub-section unless he knows or has reason to believe that there is no such 
policy in force. 

Sub. section {Jj shall not apply to any vehicle owned by the Central 
Government or a State Government and used for Government purpose^ 
unconnected with any commercial enterprise. 


(3) The appropriate Government may, by order, exempt from the operation 
of sub-section (Ij any vehicle owned by any of the allowing autnorities, 
namely : — 

(aj the Central Government or a State Government, if the vehicle is usetl 
for Government purposes connected with any commercial enterprise 
(b) any local authority ; 

(cl any State transport undertaking within the meaning of section 68 A : 


Provided that no such order shall be made in relation to any such authority 
unless a fund has been established and is maintained by that authority ia 
accordance with the rules made in that l>ehalf under this Act for meeting any 
liability arising out of the use of any vehicle of that authority which that 
authority or any person in its employment may incur to third parties. 


Section 94 — Note 1 

[1] The transferee of a car can claim the 
benefits of the insurance which stood in the 
name of the transferor only if he acts in com- 
piiance with the provisions of Rule 14 (c) of the 
Rules for Insurance of Motor Vehicles (Noti- 
fication No. D. EMs 17/50/Addl. Fin. (Ins) dated 
nil published in the Gazette extra ordinary 
dated 13th April 1951), 1900 Ker 341 (342) 


2] Where the insurer would continue to x 
)le under a policy after the transfer of the 
icle only if such transfer had been approved 
him and the vehicle is transferred without 

approval and is used it must be held th^ 
h user is in contravention of S. 94. l-J^? 
, 555 (562) FA I R V 43 C 159] (TO) + 1^ 
: 341 (342) [AIR V 47 C 156] : 1900 Cn h 
rl46L 
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ExplMaiion- — For the purposes of this sub-section, '^appropriate Govern- 
0ient” means the Central Government or a State Government, as the case may 
be, and in relation to any local authority or State transport undertaking, mo^tns 
that Government which has control over tliat local authority or State transport 
undertaking.] 

[a] SuhHituted for suh-si>«tion (2). by the Motor Vehicles (Ainondmcnt) Act, 1956 (C of 
1956). S. 73 [w. e. f. 16-24^57]. 

OBJECTS AND REASONS 

and (3).^ In suV>- section (2) cial purpose or lor the purposes of u coininer- 
of section 94, the phrase “by or on l>ehalf ol“ cial dep.»rtment. A conditional exemption, 
is considered tcx) wide and might lx* taken to in. may. however, he given to vehicles ow iH?d by 
elude a contractor working for a Covernment, the Ciovemment or by a loc'al authority or a 
who should not be entitled to receive exemp- State transport undertaking and ustMl for com* 
tion. The phrase “or State owned Hailw'ay** mercial purposes. It is Ixung provided that 
can conveniently Ihj includixl in tlx* phrax^ exemption may l)e given when a iuml for 
“owned by any Government in Iudia“ and meeting the liabilities arising out of the use 
may, therefore, Iw omitUnl. Morwver, even in of such vehicles is constituted by them. This 
the case of Government owiitnl vehiclt's, provision is based on the lines of sett ion 41 
fsxcmptions should ho restricted to motor vehU (2) of the Hoad Tran.s|X)rt (mrporutinus Act, 
cles used for administrative and allusl pur. 1950 “ 

poses and not for vehicles u.sod for a commei- — S. O. U. 


05 * Requirements of policies and limits of liability. 

(Ij In order to comply with the retjuirements of this ("hapter, a jH>liey 
of insurance must lx* a policy w hich- * 

(a) is issuetl by a [x^rson who is an authorised insurer ^[or by a co-operativ<^ 
society allowed under section 108 to transact the business of an 
insurer], and 

(b) insures the person or classes of per.son specified in the policy to the 
extent specilied in stib-section (ji^J against any liability wmich may Ixt 
incurred by him or them in respect of the death of or iKxlily yi jury to 
any jx^rson caused bv or arising out of the use of the vehicle hi a 
public place : 

Provided that a policy sluill not ^ ] be re(juirtH] — 

(f) to cover liability in respect of tlie death, arising out of and in the 
course of his employment, of the employee of a person insured bv the 
policy or in respect of Ixxlily injury sustained by siich an employee 
arising out of and in the course of his employment •jotlier than u 
liability arising under the Workmen’s Compensation Act, 1923, in 
respect of the death of, or bodily injury to. any such employee—. 

(a) engaged in driving the vehicle. Or 

(b) if it is a public service vehicle, engaged as a conductor of the 

vehicle or in examinirig tickets on the vehicle, or 
fc) if it is a gfxids vehicle, f>eing carried in the vehicle], or 
(it) except where the vuhicle is a vehicle in w hich pa.sscngers arecarrie<l 
for hire or reward or by reason of or in pursuance of a contract of 
employment, to cover liability in res{H*ct of the death of or lx>dily 
injury to |>ersons being carried in or upon or entering or mounting or 


Section 95 — Note 1 


[IJ A clause in the in^surance policy that the 
ittfurer would be liable on the policy evfm in 
ngard to the transferee of the vehicle only 
wfiote the transfer bad Ixxn made with his 


•mtoval is not opposed to tlie provisions of 
tfi© Ai^ and hence it Is a valid condition. 1956 


Cd 555 (502) [AIR V 43 C 159) (DB). 

Cl] Section 95 (2) relates to insurance policy. 
It iiw nothing to do with user of a ^^ehicie. 
WlMthe insurance is as a private paissengcr 
SNoliicle the Hinit of the liability of the Com- 


pany is prcscrilw?d in S. 95 (2) (c) irrespective 
of its user. 1959 Punj 297 (306) [AIK V 46 C 
901 : ILR (1959) Pun/ 714 (DB). 

[3] The qm>stion wliether the ctrllflcate of 
insurance whi<’h is tiec^^ssary for the ptirposc 
of rendering the policy infective for tlio bur. 
poses of Chapter 8 is a quesfion of fact. 1959 
Punf 297 mi) lAIH V 46 C 90] i JLH (1959) 
Pun) 714 (DB). (Hence where no plea iu re- 
gard to that <|ueiition had been raised at the 
trial the plea cannot be raised at the appeal.) 
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alighting from the vehicle at the time of the occurrence of the event 
out of v^ich a claim arises, or 
(tit) to cover any contractual liability. 

(2) Subject to the proviso to sub-section a |M)licy of insurance shall cover 
any liability incurrecl in respect of any one accident up to the following limits, 
namely : — 

^[(a) where the vehicle is a goods vehicle, a limit of twenty thousand rupees 
in all, including the liabilities, if any, arising under the Workmen's 
Compensation Act, 1923, in respect of the death of, or bodily injury to, 
employees (other than the driver), not exceeding six in number, being 
carried in the vehicle;] 

(h) where the vehicle is a vehicle in which passengers are carried for hire or 
reward or by reason of or in pursuance of a contract of employment, in 
respect of persons other than passengers carried for hire or reward, a 
limit of twenty thousand rupees; and in respect of passengers a limit of 
twenty thousand rupees in all, and four thousand rupees in respect of an 
individual passenger, if the vehicle is registered to carry not more than 
six passengers excluding tlie driver or two thousand rupees in respect of 
an individual passenger, if the vehicle is registered to carry more than 
six passengers excluding the driver; 

(c) where the vehicle is a vehicle of any other class the amount of the 
liability incurred. 

H(S) ♦] 

(4) A policy shall be of no eflect for the purposes of this Chapter unless and 

\intil tliere is issued by tlic insurer in favour of the person by whom the policy 
is effected a certificate of insurance *"1® ® *] in the prescribed form and 

containing the prescribed particulars of any conditions subject to which the 
policy is issued and of any other prescribed matters: and different forms, 
particulars and matters may be prescribed in different cases. 

^[(4A) Where a cover note issued by the insurer under the provisions of this 
Chapter or the rules made thereunder is not followed by a policy of insurance 
within the prescribed time, the in.surer shall, within seven days of the expiry 
of the period of the validity of the cover note, notify the fact to the registering 
authority in whose records the vehicle to which the cover note relates has been 
registered or to such other authority as the State Government may prescribe.] 

(5) Notwithstanding anything elsewhere contained in any law, a person 
issuing a policy of insurance \inder this section shall be liable to indemnify the 
person or clas.ses of person specified in the policy in respect of any liability 
which the policy purports to cover in the case of that person or those classes 
of person. 

[a] by the Motor Vehicles (Amendment) Act, 1956 (C of 1956), S. 74 [w. L 

16*2-1957], [b] The words “except as may be otherwise provide<l under sub-station (3)“ 

were omitted, ihtd^ [c] Snhsiifuted for the former clause, t^. [d] Sub-set'tion (3) was 

omitted, ibid, [e] The words “or a cover note” were omitted, itnd. 


OBJECTS AND REASONS 


Amendment made in. 1950 — Sulvsection (1). 
Proviso (i) — “At present, it is discretionary 
with the State Governments to lay down that 
a poliev of insurance should also cover liabi- 
lity arising under the Workmen's Compensa- 
tion Act, 1923. It is necessarv to make this 
requirement compulsory.** Necessary provi- 
sion is made in clau.se (i) of the Proviso. 

Sub-section (2) (a) — “The amendment [by 
substitution of clause (a) in sub-section (2)J is 
intended to restrict the liabilities aiistng out 
of the Woifkineii’s Compensation Act to six 
employees carried in a vehicle.** 


Sub-section (4A) — “The amendment [by tlte 
insertion of sub-section (4A)] is designed tv) 
check the prevailing mal-practice whereby 
insurance of motor vehicles is evaded by tak- 
ing out a cover note at the time of paym^t 
of tax and not following it up with a regular 
policy of insurance thereafter. It is being 
made obligatory on an insurance company to 
notify to the prescribed authority whenever 
any such case comes to its notice.” 

^s. o. a 
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•I95A. Validity of policies of insurance issued in reciprocating countries. 

Where* in i)ursuance of an arrangement between India and any reciprocating 
country, any motor vehicle registered in the reciprocating country operates on 
any route or within any area common to the two countries and there is in force 
in relation to the use of the vehicle in the reciprocating country* a jxjlicy of 
insurance complying with the reauirements of the law of insurance in force in 
that country, then* notwithstanding anything contained in section 95 Imt 
subject to any rules which may l>e made under station 111* such policy of 
insurance shall be effective throughout the route or area in res|)ect of which 
the arrangement has been made, as if the ix>licy of insurance had complied 
with the requirements of this Chapter ] 

[a] Inserted by the Motor Veldcles (Amendment) Act, 1956 (C oC 1956), S. 75 i\v. e. f. 

16-2-1957 . 

OBJECTS AND REASONS 

Section 95A “is necessary to validate in common to Imlia and the country concerned 
India policies of insurance issiunl by the in- in pursuance o( a mutual arrangement be- 

siircrs of any reciprocating country in resixvt tween the two countries.'* 

of motor vtdncles whi( h ply on any route — S. O. R, 


96. Duty of insurers to satisfy judgments against persons insured in respect 
of third party risks. 

(1) If* after a certificate of insurance has been issued under sub* 

section (4) of section 95 in favour of tlie person by whom a policy has l>een 
eftec'ted, judgment in respect of any such liability us is re(|uired to be covered 
by a policy under clause of sub section (]) of section 95 (bcirjg a liability 
covered by the terms of the policy) is obtaineil against any jjcrsot^ insurtH^l by 
the {policy* then, notwithstanding that th(' in.nirer rna\' be entitled to avoid or 
cancel or may liave avoided or cancelled the poliey, the insurer shall* sul>ject 
to the provisions of this section. [)ay to the person entitled to the benefit of the 
decret' any sum not exceeding tlie sum assured payable thereunder* as if he 
were the judgment-debtor, in respect of the lialnlity. together with any amount 
payable in respe ct of costs and any sum payable in resjx'ct of interest on that 
sum by virtue of any enactment relating to interest on judgments. 


Section 96 - Note 1 

[1] 96 has not tin* cflc'ct of denying 

fYjuai protection of laws to tin* insurers and 
IS therefore not violative of Art. 14 of the 
Constitution. 1959 Punj 297 (S02, 30S) fAlH 
V 46 C i>0] : ILIl a959) Pun/ 714 (Dbl. (This 
^x;tion merely confers an iidditional right to 
the insurer namely that of defending himself 
even in the third party’s action ag un.st an as- 
sured on certain specified grounds. His right 
to avoid liability on other grounds hy taking 
appropriate action against tlu* assured under 
the general law has, however, not res- 

tricted by it.) 

[2] The olmrct and purpose of S. 96 is only 
to simplify the procetlure for determining the 
parties* rights in a running down accident, 
cnder the general I uv the injured pc^rsou 
caxild file a suit only against the assureil and 
could not iniplciid the insurers. After tin* 
decision of this suit the assureti liecomes en- 
Utled to sue the insurers. Tliese two indepen- 
dent suits arising out of the same accident in- 
volved considerable waste of time and money 
^d therefore under S. 96 Imth the suits are 
cjowilwiied tn «me without affecting in anyway 
w respective rights of the injured person and 
the insurers qua each other. In this context 
^taking the insurer liable while debarting 
him frem laislog in defence pleas which are 


op^*n to the assurrd cannot amount to a viohi. 
tion of natural justice. Mence the s«t'tion is 
not unconstitutional. 1959 Punj 297 (502) 
iAIB V 46 C 9i)] : \Li\ (1959) Punj 714 (DH). 

[3] Station 96 (2) deals with third party 
prrK'<*dur<‘ where a pt'rson not a party to tW 
suit would become liablt* to satisfy the docre** 
pnsstil in a nin-down m lion. 10S5 Punj 187 
(188) [ iS) AIH V 42 C 74 J : I b B (1055) Punj 
1174 (DH). 

f4j rhough the insurance company Is not a 
m*cessary parly in the suit for damages 9 
niav lie made ii party to the proewding in 
order to enable it to watc h its interest and see 
that tiie^rc was no eollusion fretween platfUifis 
and the assured or to plead on the ground 
numtioiHMl in sub-section (2) (a) and (b) of 
S. 96. 1957 Mad 236 (2.38) [AIK V 44 C 78]. 

(5] An insurer cannot l>c‘ brought on nx^ord 
under sub-section (2) suldtxt to the n^slrictiop 
that he could onlv watch tlx* prtKxxdings fiiiKl 
not rais<* any defeiice. 1957 Mad 779 (780) 
[AIK V 44 C 2561 

[6] An insurer who has a right to be made a 

party in an action by the injured periion only 
under §ulj-secti<m 2 of this And not 

othenvise cannot plead in hii defem^e aU thofe 
grounds available at law Utcludltig f* 
assured himself could have relied u] 
light to defenc'c being a creatioii of tl 
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(2) No sum shall be payable by an insurer under sub-section {1} in respect 
of any judgment unless before or after the commencement of the proceedings 
in which the judgment is given the insurer had notice through the Court of 
the bringing of the proceedings, or in resj^t of any judgment so long as 
execution is stayed thereon pending an appe^; and an insurer to whom notice 
of the bringing of any such proceedings is so given shall' be entitled to be 
made a party thereto and to defend the action on any of the following grounds, 
namely : — 

{a) that the policy was cancelled by mutual consent or by virtue of any provi- 
sion contained therein before the accident giving rise to the lianility, 
and that either the certificate of insurance was surrendered to the insurer 
or that the person to whom the certificate was issued has made an 
affidavit stating that the certificate has been lost or destroyed, or that 
either before or not later than fourteen days after the happening of the 
accident the insurer has commenced proceedings for cancellation of thv 
certificate after compliance with the provisions of section 105; or 

(b) that there has l>een a breach of a specified condition of the policy, beinii; 
one of the following conditions, namely : — 

(i) a condition excluding the use of the vehicle — 

(a) for hire or reward, where the vehicle is on the date of the 

contract of insurance a vehicle not covered by a permit to 
ply for hire or reward, or 

(b) for organised racing and speed testing, or 

(c) for a purpose not allowed by the permit under which tlie 
vehicle is used, where the vehicle is '^[a transport vehicle', 
or 

(d) without side-car being attached, where the vehicle is a motor 
cycle; or 


Section 96 — Note 1 (contd.) 
he can defend the action only on the grounds 
specifically mentioned in the sub-section. 1959 
S C 1331 (1333, 1334) [AIR V 46 C 187]; 1960- 
1 S C R 168 ! I L R (1959) Punj 18:35 + 1959 
Punj 297 (302) [AIR V 46 C 90] : 1 L R (1959) 
PunJ 714 (DB)+1955 Punj 187 (188) [ (S) AIR 
V 42 C 74] : ILR (1955) Punj 1174 (DR)+1953 
Born 109 (110) [AIR V 40 C 35] ; I L R (1953) 
Bom 296 (DB). (Hence the right of the insurer 
to be made a party to the suit is also restricted 
to the self same matters on which it can put 
forward.) 

[7] A change of ownership of the vehicle 
during the term of the policy will not result 
in the lapse of the policy. Hence the insurer 
cannot avoid the payment of compensation 
under the policy to the victim of an accident 
on the ground of the sale of the motor vehicle, 
(*0O) 1960-2 Mad L Jour 202 (203, 204). 

[8] The fact that the third party did not 
specifically rely on S. 96 in the trial Court 
cannot estop him from objecting to the insurer 
preferring an appeal against the decree on 
grounds other than those that are permitted to 
him uni’r sub-section (2) of this section. 1959 
Punj 297 ( 301 ) [AIR V 46 C 90 ] ; ILR (1959) 
Punj 714 (DB). 

[9] The fact that the insurers were implead- 
ed as defendants by the plaintiff himself at the 
time of the filing of the plaint and not on their 
own appiici^ion later on cannot negative the 
effect 96 and add to the insurers^ right of 
^f^ce against third party claims* 1959 Punj 


297(302) [A 1 R V 46 C 90] : ILR (1959) Punj 
714 (DB). 

[10] Even where the insurer cannot come in 
and defend a suit by a third party under sub- 
section (2) he should be allowed as a mutter ot 
elementary justice to defend at least throuj^h 
the defendant or in the name of the defendant 
if the judgment in the suit is to be enforced 
against him. 1955 Bom 278 (279) [(vS' .MH 
V 42 C 73]. 

[11] A notice through Court required to K 
given to the insurance company under S. 
must be of a reasonable ciuration. Hcru'f 
where an ex parte decree is passed and the 
insurance company satisfies the Court throiich 
the defendant who is nominal defendant only 
that it had no sufficient time to deftMid the 
case the Court acting under its inheren^ juris- 
diction cah set aside such <lecree. 195:3 liom 
109 (111) [AIR V 40 C 35] : ILR (1953) Bom 
296. 

[12] It is no doubt true that the object oi 
providing notice to the insurance company 
through the Court under S. 96 is to enable the 
insurance company to defend the action in 
its own right and in its own name under any 
of the grounds enumerated in this section hm 
there is another purpose or object and that 
to enable the insurance com^ny to ^ 
the action is properly defended and that tne 
decree does not go against the defen^nt 
default or that the decree is not passed coliu- 
sivdiy against the defendant. 

is found that the defendant who had left Incu 
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(a) a condition excluding driving by a named person or persons or by 
any person who is not duly licensed, or by any person who has 
been disqualified for holding or obtaining a driving licence during 
the period of disqualificatiooi or 

(iii) a condition excluding liability for injury caused or contributed to 
by conditions of war, civil war, riot or civil commotion; or 
(c) that the policy is void on the ground that it was obtained by the non- 
disclosure of a material fact or by a representation of fact which was 
false in some material particular. 

Where any such judgment as is referred to in sub- section (1 > is obtained 
from a Court in the State of Jammu and Kashmir or in a reciprocating country 
and in the case of a foreign iudgment is, by virtue of the provisions of section 13 
of the Code of Civil Procedure. 1908, conclusive as to any matter adjudicated 
upon by it, the insurer (lH?ing an insurer registered under the Insurance Act, 
193S, and whether or not he is registered under the corresponding law of the 
reciprocating country) shall be liable to the jx*rson entitled to the l>enefit of 
the decree in the manner and to the extent specified in sub-section f as if 
the judgment were given by a Court in India : 

Provided that no sum shall Ix' payable by the insurer in respect of any such 
judgment unless, before or after the comrnencoinent of tlie proceedings in which 
the judgment is given, the insurer had notice through the Court concerned of 
the t)ringing of the proceedings and the insurer to whom notice is so given is 
entitled under the corresponding law of the State of Jammu and Kashmir or of 
the reciprocating country, to be made a party to the proceedings and to defend 
the action on grounds similar to those specilic^d in snb-sct'tion 


Section 96 — Note 1 (nyntdj 
is not likely to (Iftcnd the action and tlie notic e 
under S. 9d has heen served on the insmanre 
company the Court ran (‘xerrise its inht'rent 
powers under S. Civil l^rm’ednre Oxle in 
the interest of justice and permit the insurant e 
company to defend the action in flu* name of 
llie defendant even on grounds not mentioned 
under sub-section (2). 1955 Ooin 39 (41, 
42) flS) AlH V 42 C 9] : ILll (1954) Bom 1422 
{1:)B)+ 1960 Punj 131 (132» [A I l\ V 47 C 421 t 
ILR (I960) 1 Punj 365. (Assurcxl himself 
defendinj? action and objecting to insurer 
IxMng allowed to defend on merits - Insurer 
unable to prove collusion on the part of the 
assured — Hrld, Court rightly refused to exer- 
cise its p>owor under S. 151 Civil P. C. to allow 
the praver of the insurer. )+ 1955 Punf 187 (189) 
US) air V 42 C 74] : ILR (1955) Punj 1174 
(DR). 

(But see 1959 Punj 297 (303) (AIR V 46 
C 90j: ILR (1959) Pun; 714 (DB). (Sint against 
assumi and insurer decreed against Iwth — 
Assured not filing appeal— Insurer cannot be 
pt»rrnitte«] by invoking powers under S. 151, 
Civil P. C. to argue the appeal in the name of 
the assured on grounds which tlw^ insurer 
cannot rely upon under sub-s. (2) of this 
section.)] 

[13] The insurer cannot enforce against the 
insured the “control of proceedings clause/* in 
the policy and reprersent him in the third 
action when the insured disputes his 
to take over the defence in the action, 
Punj 131 (132) [AIR V 47 C 42) : ILR 
(1960) 1 Funi 3^. (Even ff he can enforce 
iuch a olaose ne nriust claim the right at the 
trial itself : Wher^ having failed on defem^ he 
took up at the trial he daims the right under 


the clause for the* first time in revision his 
claim must lx* rejet l*‘d as untt*uahle.) ' 

114] A suit l>y a third party agaiivst the 
insurance company for damages sustainenf by 
him in u motor accident is not rnaintainuble. 
The third party has a right of suit only againirt 
the insured, Section 96 gives him only th(5 right 
to extHuite the* decree obtained against the 
insurtH.l against the insurance company ati if 
the companv itself were the fudginent-debtor. 
1958 Andli Pra 309 (310) (AIK V 45 C 85J : 
ILR (1958) Anilh Pra 26H 1957 Mad 2(16 
(238) [AlH V 44 C 78]. (Where the assunxl i« 
dead he should implead his heirs and legal 
representatives. Without them he cannot pro- 
ceed against the insurer.) 

115] W'liere a .suit by tlie third party against 
the assurtx^l is barred f>y Art. 22 oi the Limita- 
tion Act it is also barrcxl against tin* Insurance 
company which has l>efni made a co-defen- 
dant in the suit. Art. 86 (h) of the Limitation 
Ad cannot help to save the suit against the 
company because its application Is limited to 
suits by tlie assured against (he insurer*. 1958 
Andh Pn 309 (310) (AIR V 45C85j:ILU 
(1958) Andh Pra 261 

ll6j Sub-section (2) does not cmiternplate 
llie passing of a decree against the insurer 
hjmself. It is only a dfx?laratofy provinicm 
which permits the Insurer lieins? rieetned to 
he the jndgment-debtoi for the purposes of 
executing tlie decrees passer! against the 
©d. 1959 J A K 90 (91) (AlH V 4dC36]^ 1957 
Mad 236 (238) [AIR V 44 C 76). 

[17] The decr»*5 pasirad agafnat the aafared 
in an action for datnagea cars hu enforced 
against the insurance company as If it is Ibe 
Judgmect-<lebtor even tbenigh the Irnwrance 
company i* not a party defendant and it not 
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(3) Where a certificate of insurance ^ *] has been issued under sub- 

section (4) section 95 to the person by whom a policy has been eflFected, so 
much of the policy as purports to restrict the insurance of the persons insured 
thereby by reference to any conditions other than those in clause (b) of sub- 
section (2) shall, as respects such liabilities as are required to be covered by a 
policy under clause (b) of sub-section (1) of section 95, be of no effect : 

Provided that any sum paid by the insurer in or towards the discharge of 
any liability of any person which is covered by the policy by virtue only of 
this sub-section shall be recoverable by the insurer from that person. 

(4) If the amount which an insurer l^ecomes liable under this section to pav 
in respect of a liability incurred by a person insured by a policy exceeds the 
amount for which the insurer would apart from the provisions of this section 
be liable under the policy in respect of that lial)ility, the insurer shall be 
entitled to recover the excess from that person. 

(6) In this section the expressions "material fact" and "material particular" 
mean, respectively, a fact or particular of such a nature as to influence the 
judgment of a prudent insurer in determining whether he will take the risk and, 
if so, at what premium and on what conditions, and the expression "liability 
covered by the terms of the policy" means a liability which is covered by the 
policy or which would l>e so covered but for the fact that the insurer is entitled 
to avoid or cancel or has avoided or cancelled the policy. 

(O) No insurer to whom the notice referred to in sub-section (2) ^[or sub- 
section (2 A)] has l)een given shall be entitled to avoid his liability to any person 
entitled to the benefit of any such judgment as is referred to in sub-section (l) 
^[or sub-section (2A)] otherwise than in the manner provided for in sub- 
section (2) ‘^[or in the corresponding law of the State of Jammu and Kaslimir or 
of the reciprocating country, as the case may l>e]. 

fa] The words ‘‘or a cover note” were omitted by the Motor Vehicles (Aniendinent) Act. 
1956 (C of 1956), S. 76 [w. e. f. 16-2-1957], [aa] 8uJ)stituied for the words ‘'a public 
service vehicle or a goods vehicle” by the Uepealing and Amending Act, 1960 (LVIll of 
1960), S. 3 and Sch. II [26-12-1960]. [bj Inserted, ibid, [cj The words “or cover note ’ 
were omitted by Act C of 1956, S. 76 [w. e. f. 16-2-1957]. 


Sub-section (2 A). — This suh-s(H:tion “pro- 
vides for the insurer’s liability where the 


OBJECTS AND REASONS 

cause of action arises in the State of Jammu 
and Kashmir or in a reciprocating country. ' 

— S. O. K. 


9*7* Rights of third parties against insurers on insolvency of the insured. 

(1) Where under any contract of insurance effected in accordance with thft 
provisions of this Chapter a person is insured against liabilities which he may 
incur to tlnrd parties then- 

fa j in the event of the person becoming insolvent or making a composition or 
arrangement with his creditors, or 


Section 96 — Note 1 (contdj 
eo nomine a iudgment-dehtor. Hence the 
absence of a direction in the decree that it 
should he paid by the insurance company 
solely or jointly with the assurtni cannot save 
the insurer from payment. 1956 Mad 464 (466) 
[AIR V 43 C 151] : ILR (1957) Mad 308. 

[181 The claim of the insurer for exemption 
from liability on the ground tliat the policy in 
question had been cancelled and the certificate 
of insurance returned to them before the oc- 
currence of the accident on the basis of which 
they are sought to be made liable falls within 
the ground of defence mentioned in sub- 
^ause (a) of clause (2) of S. 96. 1957 Mad 779 
(780) [AIR V 44 C 256]. ^ 

[19] Where a fatal accident occurred while 


the vehicle was being driven by an unlicenced 
person with the connivance of and in the 
presence of the driver it was held that any 
liability to nay damages to the heirs of the 
deceas^ could not arise against the insurance 

company. 1955 Assam 15/ (161) l{S) AIR V 4- 
C 36] (DB). 


Section 97 — Note 1 

[1] The third party can sue the insurance 
company directly under the policy where 
insured is an insolvent. 1958 Andh Fra 
(310) [A I R V 46 C 85] : ILR (1958) Andh 
Pra 261. 
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(b) where the insured person is a company, in the event of a winding up 
order being made or a resolution for a voluntary winding up being {>assea 
with res[>ect to the comj^any or of a receiver or manager of tlie com. 
pany's business or undertaking being duly appointed, or of possession 
being taken by or on behalf of the holders of any debentures secure<l by 
a floating charge of any pn:>i)erty coniprisexl in or subjei't to the charge, 
if, either before or after that event, any such liability is incurrcul by the insurctl 
person, his rights against tlie insurer under the contract in resjx'ct of the 
liability shall, nolwiuistanding anything to the contrary in any provision of 
law, be transferred to and vest in the third party to whom the lialnlity was so 
incurred. 

(2) Where an order for the administration of tlu* estate of a dece ased debtor 
is made according to the law of insolvency, then, if any debt provable in 
insolvency is owing by the deceased in respect of a liability to a third party 
against which ho was insured under a contract of insurance in accordance with 
the provisions of tliis Chapter, the deceased del)t()r*s rights against the insurer 
in respect of that lial>ility shall, notwithstanding anything to the contrary in 
any provision of law, be transferred to and vest in the {XTSon to whom the del)t 
is owing. 

(3) Any condition in a policy issued for the purposes of this Chapter pur- 
porting either directly or indirectly to avoid the policy or to alter the rights of 
the parties thereunder npon the happening to the insured person of any of the 
events si>ecified in clause (a) or clause (b) of sub section ( l) or iiix)iii the making 
of an order for the administration of the estate of a deceased debtor according 
to the law of insolvency .shall l)e of no effect. 

(4) Upon a transfer under sub-section (1) or sub-section (2) the insurer shall 
be under the same liability to the thirtl party as he vvouhl have been to the 
insured person, but — 

(a) if the liability of tlie insurer to the insured person exceeds the liability of 
the insured person to the third party, nothing in this (diapter shall a4ect 
the rights of the insured person against tlie insurer in respect of tlie 
excess, and 

(h) if the liability of the insurer to the insured person is less than the liability 
of the insured person to the third party, nothing in this (Jhapter shall 
affect the riglits of the third party against the insured person in respect 
of the balance. 

98 . Duty to give information as to insurance. 

(1) No jrerson against whom a claim is made in respect of any liability 
referred to in clause (h) of sub-section (J) of section shall on demand by or 
on fxihalf of the person making the claim refuse to state whether or not he was 
insured in respect of that liability by any policy issueul under the provisions i f 
this Chanter, or would have i>een so insured if the insurer had not avoided or 
cancelled the policy, nor shall he refu.se, if he wa.s or would have been so 
insured, to give such particulars with respect to that policy as were s[KJcified 
in the certificate of insurance issued in respect thereof. 

(2) In the event of any person becoming insolvent or making a com[X)sition 
or arrangement with his creditors or in the event of an order mdng made for 
the administration of the estate of a deceased person according to t! e law of 
insolvency, or in the event of a winding up order Ixjing made or a resolution 
for a voluntary winding up being passed with respect to any company or of a 
receiver or manager of the company's business or undertaking being duly 
appointed or of possession being taken by or on behalf of the holders of any 
TOoenhires secured bv a floating charge on any property comprised In or subjert 
to the charge, it shall be the duty of tne insolvent debtor, personal representa. 
4ive of the deceased debtor or company, as the case may be, or the official 
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assignee or receiver in insolvency, trustee, liquidator, receiver or manager, or 
person in possession of the property to give at the request of any person claim, 
inc that the insolvent debtor, deceased debtor or company is under such liability 
toliini as is covered by the provisions of this Chapter, such information as may 
reasonably be required by him for the purpose of ascertaining whether any 
rights have been transferred to and vested in him by section 97. and for the 
purpose of enforcing such rights, if any; and any such contract of insurance as 
purports whether directly or indirectly to avoid the contract or to alter the 
rights ofthe parties thereunder upon the giving of such information in the 
events aforesaid, or otherwise to prohibit or prevent the giving thereof in the 
said events, shall be of no effect. 

(3) If, from the information given to any person in pursuance of sub- 
section (2) or otherwise, he has reasonable grounct for supposing that there have 
or may have been transferred to him under this Chapter rights against any 
particular insurer, that insurer shall be subject to the same duty as is imposed 
by the said sub- section on the persons therein mentioned. 

(4) The duty to give the information imposed by this section shall include a 
duty to allow all contracts of insurance, receipts for premiums, and other 
relevant documents in the possession or power of the person on whom the duty 
is so imposed to be inspected and copies thereof to be taken. 

99 . Settlement between insurers and insured persons. 

(1) No settlement made by an insurer in respect of any claim which might 
l>e made by a third party in respect of any liability of the nature referred to in 
clause (b) of sub-section (1) oi section 95 shall be valid unless such third party 
is a party to the settlement. 

( 2 ) Where a person who is insured under a policy issued for the purposes of 
this Chapter has become insolvent, or w^here, if such insured person is a 
company, a winding up order has l)een made or a resolution for a voluntary 
winaing up has been passed with respect to the company, no agreement made 
between the insurer and the insured person after liability has been incurrtxl to 
a third party and after the commencement of the insolvency or winding up. as 
the case may be, nor any waiver, assignment or other disposition made by or 
payment made to the insured person after the commencement aforesaid shall 
be effective to defeat the rights transferred to the third party under this 
Chapter, but those rights shall be the same as if no such agreement, waiver, 
assignment, or disposition or payment has been made. 

100« Saving in respect of sections 97, 98 and 99. 

(1) For the purposes of sections 97, 98 and 99, a reference to ''liabilities to 
third parties" in relation to a person insured under any policy of insurance 
shall not include a reference to any liability of that person in the capacity of 
insurer under some other policy of insurance. 

(2) The provisions of sections 97. 98 and 99 shall not apply where a company 
is wound up voluntarilv merely for the purposes of reconstruction or of an 
amalgamation with anotner company. 

101« Insolvency of insured persons not to affect liability of insured or 
claims by third parties. 

Where a certificate of insurance has been issued to the person by whom a 
policy has been eft ected, the happening in relation to any person insured by 
the policy of any such event as is mentioned in sub-section (1) oi sub-section 
( 2 ) of section 97 shall, notwithstanding anything in this Chapter, not affect any 
liability of that person of the nature referred to in clause (b) ol sub-section (V 
of section 95 ; but nothing, in this section shall affect any ri^ts against the 
insurer conferred under oie provisions of sections 97, 98 and w on the person 
to whom the liabtlity was incurred. 
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102 . Effect of death on certain causes of action. 

Notwithstanding anything contained in section 306 of the Indian Succession 
Act* 1925* the death of a person in whose favour a certificate of insurance 
•[• • •] had lx?en issued, if it occurs after the happening of an event which 

has given rise to a claim under the provisions of this Chapter, shall not lie a 
bar to the survival of any cause of action arising out of tlie said event against 
his estate or against the insurer. 

[aj The words “or cover note’* were by the Motor V ehicles (Amendment) Act 

1956 (C of 1956), S. 77 [w. c. f, 16.24957]. 

103. Effect of certificate of insurance. 

When an insurer has issued a certificate of insurance in respcxt of a contract 
of insurance l>etvveen the insurer and the instired ixTson, then — 

(a) if and so long as the policy descnl>ed in the certificate lias not Iwen 

issued by the insurer to the insured, the insurer .shall, as between himself 
and any other person except the insured, f>e deomtxl to have issued to 
the insured person a policy of insurance conforming in all resfiects with 
the description and particulars stated in such certificate ; and 

(b) if the insurer lias issued to the insured the policy descrilied in tlie certi* 

ficate, but the actual terms of the policy are less favourable to persons 
claiming under or by virtue of the policy against the insurer eitlier 
directly or through trie insured than the particulars of the jKilicy as 
stated in the certificate, the policy shall, as between the insurer and any 
other person except the insured, ne deemed to be in terms conforming in 
all respects with the particulars stated in the said certificate. 

104k Duty to surrender certificate on cancellation of policy. 

{}) Whenever the jx^riod of cover under a policy of insurance issued under 
the provisions of this Chapter is terminated or suspended by any means licforo 
its expiration by effluxion of time, the insured person shall within seven days 
after such termination or suspension deliver to tlie insurer by wliorn the policy 
was issued the latest certificate of insurance given by the insurer in respect of 
the said policy, or, if the said certificate has liecn lost or de.stroyecl, make an 
affidavit to tliat effect. 

(2) Whoever fails to surrender a certificate of insurance or to make an 
affidavit, as the case may l>e, in accordance witli the provisions of this section 
shall lx? punishable with fine which may extend to fifteen runees for every day 
that the offence continues subject t(j a maximum of five Imndred rupees. 


105» Duty of insurer to notify registering authority cancellation or suspen- 
sion of the policy. 

Whenever a policy of insurance issued under the provisions of this Chapter 
is cancelled or suspended by the insurer who has i.ssued the policy, the insurer 
shall within seven days notify such cancellation or suspension to the registering 
authority in whose records the registration of the vehicle covered by the policy 
of insurance is recorded or to such other authority as the ^ (State Government] 


may prescril>e. 

Section 102 — Note 1 
[1] Tlie plaintiff in a suit for damages for 
personal in|iiry, brought by him against the 
owner of the vehicle and insurance company, 
is entitlad to bring on record, on the death ot 
the owner during the pendency of the suit, hi* 
legal representatives. The cause of action 
strives under S. 102 only against the repre- 
wntalivef of the deceased and not against the 
aelate because the estate as such is neitlier a 
person nor the legal representative of a ^rson 
Against whom a decree can be passed. 1^7 
Mad 236 (241 to 243) [AIR V 44^8]. (The 


L. Rs. cannot Huctcssfully resist the applica- 
tion of the plaintiff on the plea tliat they bold 
no estate of the deceaseiL Such a plea would 
avail them only when the decree 4s enforced 
against them.) 


Section 105 Note 1 

[1) OmUfion to notify caincellatlon or sus- 
pension of a policy ai rc^iilr^ by S. 105 does 
lOt keep alive the rights of tM thiid parties 
:o claim benefit* under that policy. 19S6 CJal 
M55 (562) [AIR V 43 C 159] (DB). 


[V<2. 10.] 2 A M. 35, 
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106 . Production of certificate of insurance. 

(1) Any person driving a motor vehicle in any public place shall on being so 
required by a police officer in uniform ^[authorised in this behalf by the State 
Government] produce the certificate of insurance relating to the use of the 
vehicle. 

♦ ♦ ♦ ♦J 

( 2 ) If, where owing to the presence of a motor vehicle in a public place an 
accident occurs involving bodily injury to another person, the driver of the 
vehicle does not at the time produce the certificate of insurance to a police 
officer, he shall produce the certificate of insurance at the police station at 
which he makes the report required by section 89; 

bj^O • O • O OJ 

^[(2A) No person shall be liable to conviction under sub- section (i) or 
sub- section (2) by reason only of the failure to produce the certificate of 
insurance if, within seven days from the date on which its production was 
required under sub- section ("ij, or as the case may be, from the date of 
occurrence of the accident, he produces the certificate at such police station as 
may have been specified by him to the police officer who required its produc- 
tion or, as the case may be, to the police officer at the site of the accident or to 
the officer in charge of the police station at which he reported the accident : 

Provided that except to such extent and with such modifications as may he 
prescribed, the provisions of this sub-section shall not apply to the driver of a 
transport vehicle.] 

(3) The owner of a motor vehicle sliall give such information as he may he 
required by or on behalf of a police olficer empowered in this behalf by tlie 
-^[State Government] to give for the purpose of determining whether tlie 
vehicle was or was not being driven in contravention of section 94 and on any 
occasion when the driver was required under this section to produce liis 
certificate of insurance, 

(4) In this section the expression “produce his certificate of insurance’' 
means produce for examination the relevant certificate of insurance or such 
other evidence as may be prescribed that the vehicle was not being driven in 
contravention of section 94, 

[a] Inserted by the Motor Vehicles (Amendment) Act, 1956 (C of 1956), S. 78 [w. e. f. 

16-2-1957], [d] Proviso was omitted^ ibid. 


OBJECTS AND REASONS 


Amendments made in 1956 — The amend- 
ments are intended “to enable the State Gov- 
ernments to restrict the powers of junior 
j^ltce oificers in the matter of demanding pro- 
duction of certificates of insurance in respect 
of motor vehicles. It is considered that the 
driver of a transport vehicle should be requir- 


ed to carry the certificate of insurance on the 
vehicle at all times in order to facilitate the 
task of the checking staff .... As certificates 
of registration and fitness are already requir- 
ed to be carried on transport vehicles, this 
additional requirement is not likely to cause 
any inconvenience.” — S. O. U. 


107« Production of certificates of insurance on application for authority to 
use vehicle. 

A ^ [State Government] may make rules requiring the owner of any motor 
vej:iicle when applying whether by payment of a tax or otherwise for authority 
to use the vehicle in a public place to produce such evidence as may l>c 
orescribed by those rules to the effect that either— 

(a) on the date when the authority to use the vehicle comes into operation 

there will be in force the necessary policy of insurance in relation to the 
use of the vehicle by the applicant or by other persons on his order or 
with his permission, or 

(b) the vehicle is a vehicle to which section 94 does not apply. 
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108 * Co-operative Insurance. 

(1) A ^[State Government] may» on the application of a co*oper:itive society 
of ^(transport vehicle] owners registered or deemed to have l>cen registeretl 
under the Co-operative Societies Act. 1912. or under an Act of a ^jState] 
Legislature governing the registration of Co-operative Smncties and sul)ject to 
the control of the Registrar of Co-opc!rative Societies of the State, allow the 
society to transact the business of an insurer for the purposes of this Chapter 
^[ • • *], subject to the following conditions, namely : — 

(a) the society shall establish and rnaiiitain a fund of not less than twenty- 
five thousand rupees for the first fifty vehicles or fractional part thereof 
and pro rata for every additional vehicle in the possession of ^Imemlx^rs of. 
and insured with, the societv sul)ject to a inaxirmim of tme ImmlrtHi and 
fifty thousand rupees] and the said fund shall l)e lodged in sucli enstody 
as the ^[State Government] may prcscril)e and shall not be available for 
meeting claims or oilier expenses except in the event of the winding up 
of the society ; 

^{(b) the insurance business of the society shall, except to the extent permit- 
ted under clause frr). be liiniteil to transport vehicles owned lyy its 
menilxTs. and its liability sliall be limited as sp(‘cilietl in sub-section (i>) 
of section 95 ;1 

(c) the society sliall. if rciiuired l>y tlie State Government, reinsure 

against claims above ^[such amount as may Ix' specified liy the State 
Government] ; 

^[(cc) the society may. if permitted by the State Caivernment and subject to 
such conditions and limitations as may be imposrxl liy it. accept re- 
insurances from other societies allowed to transact the business of an 
insurer under this sta tion ;] 

(d) the provisions of this Chapter, in so far as they relate to tlie protection 
of third parties and to the issue and nrodnetion of certificates, shall 
apply in respect of any insurance effected ny tlie society ; 

(c) an independent authority not associattxl with the society shall lie 
appointed by the State Ciovernment to facilitate and assist in the settling 
of claims against the society ; 

(f) the society shall operate on an insurance basis, that is to srjy. — 

(i) it shall levy its premiums in respect of a period not exceeding 
twelve months, during which period the insured shall Iw? held 
covered in respect of all accidents arising, subject to the limits of 
liability specified in *[ ® ® ] sub-section of section 95 ; 

(tt) it shall charge premiums estimated to l)c siifficierit. l»avl»jg regard 
to tlie risks, to meet the capitalised value of all claims arising 
during the period of cover, together with an ade(juate charge foi 
expenses attaching to the issue of policies and to the settlement of 
claims arising thereunder ; 

(g) the society shall furnish to the **[Controllcr of Insurance] the rettirns 

required to be furnished by insurers under the provisions of the 
Insurance Act, 193S, and the ^[Controller of Insurance] may exercise in 
respect thereof any of the powers exercisable hy him in resjxjct of 
returns made to him under the said Act ; [* • • J 

H(h) the society shall, in res[)ect of any business transactexi by It of the 
nature referred to in clause of the proviso to sub-section of 
section 95. be deemed to be an insurer within the meaning of sub- 
section (2j of section 10 and sub- section (6) of section 13 of the 
Insurance Act. 1938 ; 

(0 the provisions of the Insurance Act. 1938. relating to the winding up of 
insurance companies shall* to the exclusion of any other law inconsistent 
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therewith and subject to such modifications as may be prescribed, apply 
to the winding up of the society.] 

(2) Except as provided in sub-section (1), the Insurance Act, 1938, shall not 
apply to any co-operative society of ^[transport vehicle] owners allowed to 
transact the ousiness of an insurer under this section. 

[a] Substituted for “public service vehicle** bv the Motor Vehicles (Amendment) Act, 
1956 (C of 1956), S. 79 [w. e. f. 10-2-1957]. [h] The words “as if the society were 
an authorised insurer *’ were omitted, ibid, [c] Substituted for “ members of the 
society’*, ibid, [d] Substituted for the former clause (b), ibid, [el Substituted for 
prescribed amount**, ibid, [f] Inserted, ibid, [g] The words, brackets and letter 
^‘clause (b) of*’ were omitted, ibid, [h] Substituted tor “Superintendent of Insurance”, by 
the Repealing and Amending Act, 1952 (XLVIII of 1952), S. 3 and Sen. II [2-8-1952' 
[i] The word “and” was omitted by Act C of 1956, S. 79 e. f. 16-2-19571. [j] Su/L 
stituted for clause (h), [k] Substituted for the words ‘public service vehicle bv 

the Repealing and Amending Act, 1960 (LVIII of 1960), S. 3 & Sch. II [26-12-1960] 

OBJECTS AND REASONS 

Amendments made in 195G — “It is proposed is also necessary to raise the maximum amount 
to expand section 108 so as to make possible of the fund to he established by a co-opi^rati ve 
the co-operative insurance of goods vehicles society transacting insurance business rel itim^ 
as well as public service vehicles and to to motor vehicles, so as to bring it in linu 
clarify what appears to be the present inten- with the provisions of Insurance Act, 19 >8 
tion in regard to the scope of the business The amendments make the necessary provj- 
open to co-operative insurance companies. It sion.” — S. O. K. 

109 . Duty to furnish particulars of vehicle involved in accident. 

A registering authority or the officer in charge of a police station shall, if so 
required by a person wno alleges that he is entitled to claim compensation in 
respect of an accident arising out of the use of a motor vehicle, or if so 
required by an insurer against whom a claim has been made in respect of any 
motor vehicle, furnish to that person or to that insurer, as the case may he, on 
payment of the prescribed fee any information at the disposal of the said 
authority or the said police officer relating to the identification marks and other 
particulars of the vehicle and the name and address of the person who w as 
using the vehicle at the time of the accident or was injured by it. 

*^ 110 . Claims Tribunals. 

(1) A State Government may, by notification in the Official Ga/ette, 
constitute one or more Motor Accident Claims Tribunals (hereinafter referred 
to as Claims Tribunals) for such area as may be specified in the notification 
for the purpose of adjudicating upon claims for compensation in respect of 
accidents involving the death of, or bodily injury to, persons arising out of the 
use of motor vehimes. 

(2) A Claims Tribunal shall consist of such number of members as the State 
Government may think fit to appoint and where it consists of two or more 
members, one of them shall be appointed as the Chairman thereof. 

(3) A person shall not be qualified for appointment as a member of a Claims 
Tribunal unless he — 

(a) is, or has been, a Judge of a High Court, or 

(b) Is, or has been, a District Judge, or 

(c) is qualified for appointment as a Judge of the High Court. 

{4) Where two or more Claims Tribunals are constituted for any area, the 
^tate Government may, by general or special order, regulate the distribution ot 
business among them. 

[a] Sections 110 to HOF were substituted for the former S, 110 by the Motor Vehicles 
(Amendment) Act, 1950 {C of 1956), S. 80 [w. e. f. 1^2-19^]. 

OBJECTS AND REASONS 

SecticmBllO to iJOF. — “Under the existing officers so appointed are or 

section 110, powers to appoint persons to adjudicate on the liability of the 

investigate and report on motor accidents on the amount of damages 

have been given to State Governments but tbe exoe^ at the express desire or tlw 
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ecunpany concernetl. Thit provision has not posed to empower State GovernmentvS to 
help^ persons of limited moans in preferring appoint Motor Accident Claims Tribunals to 
claims on account of injury or death, because determine and award damages/' Tlie amend- 
a Court decree has to he ohtaii>ed l>eiore the ments in thes<* sec'tions moke the luwssary 
obligation of an instirance company to meet provision. 

claims can be enforced. It is, therefore, pro- — S. O. R. 

'^IIOA. Application for compensation. 

(1) An application for compensation arising out of an accident of the nature 
specified in sub .section (1) of sc'ction 110 may l)e made — 

("a) by the wrson who has sustained the injury ; or 

(b) where death ha.s resulted from the accideiU, by the legal representatives 

of the deceased ; or 

(c) by any agent duly authorised by the pt^rson injured or llic legal repre- 

sentatives of the deceased, as the case may be. 

(2) Every application under sub- sect ion f/J shall made to the Claim.s 
Tribunal having jurisdiction over the area in which tlie acciderjt occurred, and 
shall be in such form and shall contain such particulars as may Ix^ prescrilnHl. 

(3) No application for compensation under this section shall Ix^ entertained 
unless it is made within sixty days of tlic occurrence of the accident : 

Provided that the Claims Tribunal may entertain tlie application after the 
expiry of the said period of sixty days if it is satisfied that trie applicant was 
prevented by sufficient cause from making the application in time. 

[a] See Foot-note (a umler .S. 110, 

Award of the Claims Tribunal. 

On receipt of an application for comix?n.sation made under section IlOA, the 
Claims Triounal shall, after giving the parties an opportiiiiitv of lx?ing heard, 
hold an in(|uiry into the claim and may make an award determining the 
amount of compensation whicli appears to it to be jnst and specifying the 
per.son or pc?rsons to whom com|K*nsation shall lx* paid ; and in making the 
award the Claims Tribunal sliall .specify the amount whicli shall 1x5 paid by 
the insurer. 

[a] See Foot-note (a) unrler S. 110. 

"HOC* Procedure and powers of Claims Tribunals. 

(1) In holding any inquiry under section HOB, the Claims Tribunal may, 
subject to any rules that may be made in this behalf, follow such summary 
procedure as it thinks fit. 

The Claims Tribunal shall have all the powers of a Civil Court for the 
purpose of taking evidence on oath and of enforcing the attendance of wit- 
nesses and of compelling the discovery and production of documents and 
material obiects and for such other purposes as may 1x5 prescribixl ; and the 
Claims Triounal shall l>e deemed to l>e a Civil Court for all the purpo.ses of 
section 195 and Chapter XXXV' of the Code of Criminal Procedure. 1S9S. 

(3) Subject to any rules that may be made in lhi.s l>ehalf, the Claims Tribunal 
may, for the purpose of adjudicating unon any claim for compamsdiiou, choose 
one or more persons iK)ssessing special knowlcxjgc of any matter relevant to 
the inquiry to assist it in holding the inquiry'. 

[a] Ses Foot-note (a) under S. 110. 

lOD* Appeals. 

(1) Subject to the provisions of sub- section (2), any person aggrieved bv an 
award of a Claims Tribunal may, within ninety days from the date of the 
award, prefer an appeal to the High Court: 

Provided that the High Court may entertain the appeal after the expiry of 
the said period of ninety days, if it is satisfied that the appellant was prevented 
by sufficient cause from preferring the appeal in time. 

(2) No appeal shall lie against any award of a Claims Tribunal, if the 
amount in mspute in the a|^al is less than two thousand mpeei. 

[a] Sm Foot-note (e) itndef S. 110. 
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* 1 1 OE. Recovery of money from insurer as arrear of land revenue. 

Where any money is due from an insurer under an award, the Claims 
Tribunal may, on an application made to it by the person entitled to the 
money, issue a certificate lor the amount to the Collector and the Collector 
shall proceed to recover the same in the same manner as an arrear of land 
revenue. 

[a] Ses Foot-note (a) under S. 110. 

*1 lOF*. Bar of jurisdiction of Civil Courts. 

Where any Claims Tribunal has been constituted for any area, no Civil 
Court shall have jurisdiction to entertain any question rel Uing to any claim 
for compensation wliich may he adjudicated upon by the Claims Tribunal for 
that area, and no injunction in respect of any action taken or to be taken f)y or 
before tlie Claims Tribunal in respect of the claim for compensation shall be 
granted by the Civil Court. 

[a] See Foot-note (a) under S. 110. 

OBJECTS AND REASONS 

“The Committee think that courts should be Tribunal]. The Committee have, thereiorc, 
debarred from isstting injunction not only in in er/ed tlie words “or before” after the words 
respect of any action which may l)e taken “action taken or to be taken by” in sec- 
before such tribunal [that is, the Claims tion liOF.” — j. C. K. 

111. Power to make rules. 

(1) The Central Government may make niles*^ for the purpose of carrying 
into effect the provisions of this Chapter. 

(2) Without prejudice to the generality of the foregoing power, such rules 
may provide for — 

(a) the forms to be used for the purposes of this Chapter ; 

(b) the making of applications for and the issue of certificates of insurance; 

(c) the issue of duplicates to replace certificates of insurance ^ [lost, destroyed 

or mutilated] ; 

the custody, production, cancellation and surrender of certificates of 
insurance ; 

(e) the records to be maintained by insurers of policies of insurance issued 

under this Chapter ; 

(f) the identification by certificates or otherwise of persons or vehicles 

exempted from the provisions of this Cliapter ; 

(g) the furnishing of information respecting policies of insurance by insurers; 

(h) the carrying into effect of the provisions of section 108 ; 

(i) adapting the provisions of this Chapter to vehicles brought into ""[India] 

by persons making only a temporary stay therein "*[or to vehicles 
registered in the State of Jammu and Kashmir or in a reciprocating 
country and operating on any route or within any area in India] by 
applying those provisions with prescribed modifications ; and 

(j) ^^By other matter which is to be or may be prescribed. 

[a] tlie Motor Vehicles (Third Party Insurance'^ Rules, 1946 [came into force on 
1-7-1946] — Caz. of Iiul. 1946, Pt. 1-Sec. 1, page 642. These Hides are amended by the 
Amendment Rules, 1960, so as to “extend to the whole of India except the State of 
Jammu and Kashmir and Kerala”, — ^ee S. R. O. 1719 dateil 8-7-1980 in Caz. of Ind., 
1960, Extra,, Pt. ll-Sec. 3 (ii), page vS95. The Amending Rules, 1960, came into force on 
15-7-1960. 

See also the Motor Vehicles International Circulation Rules, 1933. 

[h] Substituted for “lost or destroyed”, by the Motor Vehicles (Amendment) Act, 19^ 
(C of 1958), S. 81 [w.e.f. 18^2-19571, [cj Substituted for “the States”, by the Part B 
States (Laws) Act, 1951 (III of 1951). S. 3 and Sch. [1-4-1951]. [d] Inserted by Act C of 
1956, S. 81 [w. e. f. 16-2-1957]. 

‘Ill 1 A# Power of State Government to make rules. 

A State Government may make rules for the purpose of carrying into effect 
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the provisions of sections 110 to IlOE, and in particular, such rules may 
provide for all or any of the following matters, namely : — 

(a) the form of ap|dication for claims for cojupensation and the particulars 

it may contain; and the fees, if any, to be paid iu respect of svich 
applications ; 

(b) the procedure to be followed by a Claims Tribunal iti holding an inquiry 

under this Chapter ; 

(c) the powers vested in a Civil Court which may l>e exercised by a Claims 

Tribunal ; 

(d) the form and the manner iii which an api)ea! may \>c [)referred against an 

award of a Claims Tribunal ; and 

(e) any other matter which is to be, or mav’ l)e, prescril»etl ] 

[aj Inse ted hy tht* Motor Vi iiiclos ( Ai t, 1950 (!' <>f 1 959), S 82 1 \v, tv f, 
16-2-1957]. 


CHArTER IX 

OFFENCES. I’ENALTIt^^ AND PlWX^EDUUE 

1 12* General provision for punishment of offences# 

Whoever contravenes anv provision of this Act or of any nilt^ made there- 
under shall, if no other penalty is piovided lor the ofience, be punishable with 
fine which may extend to “[one hundretl rn[)eesi or. if having iH^en previously 
convicted of any oUencc under this Act he is again convicted of an offence 
under this Act. with fine which may extend to ^"(three hundred rupees). 

f 'd ituted for “twenty ruptvs” hy tin* Motor V'rlnclos ( Ai]i *tniiTU*nt) Act, 1956 
(C of 1956), S. 83 [vv. e. f. 16-2-1957J. [h] Sub<^.(\tut<\i for ‘ nut* lunninHi riipcos", tOid. 


BUI\R 


STATE AMENDMENT 


In its applicalton to the State of Biluir, for section 112 substuuti^ the following sixaion, 
namely, — 

“112. (rfn^ral proeCsum for piini^hmefit of — Whoever cnntr.'ivfnies any prfi- 

vision of tliis Act or r*f any ruh* ncKle th(Tetjn<ler shill, if no otln'r penalty is providtxf for 
the ofh nee, he punishable with fine whir h may extimd to one hundred rupees, or, il. having 
Ix'en previously cnnvicti*d of any olience under this Act, with fine which mav extend to 
tv\<> hundred and liity rupws.” — Biliar Act XXVdl of 1950, S. 16 12U7-19501, 


SECTION 112 ~ SVNOFSIS 

1. Acts punishable under the section. 

2. Evidence and proof. 

3. Procedure. 

4. Measure of punishment. 

5. Previous conviction and enhanced 

punishment. 

1. Acts punishable under the section, — 

lU An accused entering an inter-scction of 
the main road care lessly and damaging ano- 
ther car is guilty of an oitence under S. 112 
and not unaer S, 116, (’55) 1955 Mad \V N 
6^35 {636). 

12] Where a registered owner of a motor 
lorry for private use allows his driver to 
^'*rry gooiU of anotlier p^.*rson for hire, the 
offence falls under H. 136, Madras Motor 
Vehicles Holes framesi under the Act. Tho 
power conferred on the transport authority to 
suspend the permit in such cases cannot he 
regarded as a penalty lor the otfence, and, 
therefore, the owner can l>e prosecuted undi:a* 
S. 112. 1941 Mad 352 (352) iAIH V 23J : 42 
Cri L Jour 320. 

!3] Rule 4-^ (c) of the Punjab Motor 
Vehicles Rules been validly made and 
wioe its inclusion in a permit as a condition 


must also he hehl to he valid. Cfinseqnently a 
contravention of lli-it Hole by the permit- 
hohlcr cirrus with it the pf»SMliih(y of 
punishment undiX S. 112. 1957 Pun] hl5 (146) 
[(S) AIH V 44 C 6il 

|4] rhe owner of a motor hus or lorry 
licensed to ( arry more than twedve passengers 
l>e* one s li.ihle to punishment midei the Act 
for usii»g the vehir le witlioul th(? assist, uic ’ of 
a !t( ems ij rf>ndiJctor ht\' uise h<^ is in hre.’.eh 
of U 7H cd the U V Motor Vehicles Buit’s. 
'I he f.ict that ttic vehicle carried a cleaner in 
tlie veincle drws » 40 t absolve the owir*r be- 
cause a cleaner is not a conductor ami (he 
rule m (iof*stioii refers to a lamductor h/ using 
the w ord attendant. 1947 All 70 (71) I AIK 
V 34 C37i (DB). 

[5] Rule 79 /VIII) of the C P. and fkrrar 
Alotor Vehicles Buies en;oins upon the driver 
a!)\l conductor not to allow' any ra*on to be 
carrieti in excess of the spet iiied capacity and 
for a breach of that Hole lK>th of them can lie 
punishrxi under S. 112 1957 Nag 94 (9$) 
LAIH V 44 C 32) : ILU (1956) Nag 617 : 1957 
Cri L Jour 1300(1). 

[6] Wb^re the permit has specified ft cx>iidii- 
tioD that the rnaidmum Bumber of passaxigers 
carried at any one time ibftU not exceed the 
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Section 112 — Note 1 (contdj 
number specified in the permit the driver and 
the conductor who overload the bus become 
punishable under S. 123 for a contravention of 
S. 42 (1). Hence even though a rule has also 
been framed by the Government making them 
responsible for not allowing an overload of 
passengers they cannot be punished under 
section 112 treating their contravention as 
one of that rule. The provisions of S. 112 
cannot he invoked where the offence in ques- 
tion is punishable under some other provi- 
sion of the Act. (’55) 1955 Haj L W SB (39). 

[7] Where the driver of a motor lorry used 
as a gocxis vehicle carries more than six per- 
sons in it without a pt.‘rmit though the vehi- 
cle is not loaded with goods at the time, he is 
guilty of a breach of H. 93 (2) of the bombay 
Motor Vehicle Rules, and is liable to convic- 
tion under S. 112 of the Motor Vehicles Act. 
1942 Rom 184 (185) [A I R V 29j : 43 Cri L 
Jour 645 (DR). 

[8] The driver of a vehicle who fails to 
wear the badge as prescribed by R. 89 (a) of 
the M. B. Motor Vehicles Rules commits an 
offence punishable under S. 112. (’54)Madh 
BLJ 1954 H C R 1012(1014). 

[9] The driver of a motor vehicle who waits 
at a place which is not a stopping place for 
the passengers to come from a iiotef in front 
of that place becomes punishable for a con- 
travention of R. 220 of the Madras Motor 
Vehicles Rules. 1946 Mad 175 (175) [A I R 
V 33 C 105J. 

[10] The mere taking of a cab with a defec- 
tive meter to the Motor Vehicles Department 
for a renewal of the fitness certificate does not 
amount to a contravention of R. 174 (d) of 
the Bengal Motor Vehicles Rules because there 
is no user either of the cab or the meter with- 
in the meaning of the Rule in such a case. 
Therefore, the conviction of the owner under 
S. 112 is not sustainable. 1950 Cal 329 (330) 
[AIR V 37 C 117] : 51 Cri L Jour 1236. 


_ The duty to exhibit the Registered 
laden weight on a goods vehicle in the 
manner prescribed by R. 31 of the Jaipur 
Motor Venicles Rules is cast on the owner by 

R. 24 and hence the driver of the vehicle 
cannot be punished under S. 112 for a con- 
travention of that recjuirement. 1958 Madh 
Fra 29 (30) [AIR V 45 C 16] r 1958 Cri L Jour 
51. 

[121 Rules 78 and 79 of the U. P. Motor 
Venicles Rules which deal with the duties of 
drivers and conductors do not lay it upon 
either of them to equip the public service 
vehicle with a fire extinguisher or even to see 
that it is equipped with one. Therefore, if a 
public service vehicle is not equipped with a 
§rc extin^isher its driver and conductor can- 
not be hdid liable for contravention of S, 112 
read with R. 162 of those Rules. 1952 All 276 
(278) [AIR V 39] : ILR (1950) All 441 : 1952 
Cri L Jour 588. 

tlSl The transferee of a vehicle cannot be 
punisned under S, 112 for his failure to report 
the transfer within the prescribed time under 

S. 31. 1959 Raj 175 <177) [AIR V 40 C 68] : 
ILR <1959) 9 Raj 419 (DB). 


[14] Licence expiring on February 2 Ac- 
cused found driving on February 17 — Licence 
got renewed bv him on the same day with 
effect from February 2 — Held, that at the 
time when prosecution was launched, accused 
could produce the licence which, in terms, 
was effective, from February 2, for one year 
and which was effective, therefore, on the 
day on which offence was alleged to have 
been committed. Conviction could not. there- 
fore be sustained. 1942 Bom 216 (217) [A 1 U 
V 29] : 43 Cri L Jour 778 (DB). 

[But see 1942 Mad 196 (197) [A I R V 20^ • 
43 Cri L Jour 524 ] 

[15] Where the operation of a rule has beee 
susix^nded ujitil further orders by the Covern- 
ment no offence of contravention of that rule 
punishable under S. 112 can arise while tlu* 
suspension lasts. (’54) Madh B L J 1954 II (.’ 
R 1012 (1014). (Rule 88 of the M. B. Motor 
Vehicles Rules suspendtxl until further orders 
— Non-compliance with the rule during tlve 
period of suspension is no offence.) 


2. Evidence and proof. — [1] An owner 

must be proved to have known or connivetl 
at the action of the driver in taking the vehicle 
through an unauthorised road or in carrying 
more than four servants in contravention of 
the limit mentioned in the permit behne he 
can be punished for the same under S. 112. 
1959 Orissa 50 (52) [AIR V 46 C 15] : ILK 
(1958) Cut 572 : 1959 Cri L Jour 358. 

[2] To establish an offence under S. 3 read 
with S. 112 there should be proof not merely 
of the accu.sed having driven a vehicle with- 
out a licence but also of bis having done so in 
a public place. (’55) 1955 Raj L W 258 (259 . 
(Hence he cannot be convicted on his coide^- 
sion where it contains no admission as to the 
latter requirement.) 

[3] To convict an owaier under S. 112 read 
with S. 5 it is not necessary to prove that he 
permitted another to drive the vehicle with 
knowledge that the other had no drivirm 
licence. 1951 Bom 308 (308) [AIR V 38 C 66 
ILR (1951) Bom 200 (DB). 


[4] Before a conviction can be recorded for 
violation of R. 380 the following conditions 
must be satisfied; (i) there must oe luggaite 
carried by a stage carriage ; (ii) the luggap' 
must l>e outside the stage carriage, and (iii) the 
weather must be wet. It is only when all these 
three conditions co-exist that an ohlifrRion is 
laid to protect the luggage byta suitable water- 
proof covering. It is impossible to construe 
that rule to mean that a passenger bus 
alw^ays have a tarpaulin >vhile on road whether 
the weather is wet or dry for protecting the 
samans of the passengers from b^ng drenenai 
in case of rain. 1954 Mad 1014 (1015) i.^lh 

V 41 C 348] : 1954 Cri L Jour 1556. 

[5] It is of the utmost importance that w hen 

a prosecution for driving the car without pro- 
per lights is being undertaken, there should w 
independent andT direct evidence indicat^ 
exactly the time at which the car had 
chserved bdng driven on the public iwa 
defective 1920 Pat 440 (448) IA1» 

V 13] ; 27 Qri L Jour 1072. 
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•{1 13* Disobedience of orders, obstruction and refusal of informatiCn* 

(j) Whoever wilfully disobeys any direction lawfully given by any j^erson 
or authority empowers under this Act to give such direction, or obstructs any 
person or authority in the discharge of any functions which such person or 


Section 112 — Note 2 (exyntd.) 

[6] When the driver and the conductor of a 
lorry are proseouteil for committing a breach 
of the conditions of the registration certificate 
and thept*rmit. thev are re<iuvn*d to fx* produc- 
etl in evidence. If they do not care to produce 
them ill Court the prosecution is entitlt\l to 
produce stx'ondary evidence. 1952 All 276 
(277) [AIH V 39] : ILU a950) AH 441 : 1952 
Cri L Jour 58S. 

3. Procedure. — [1] The prexedun' of issu- 
ing summonses by the Magisterial Courts 
p\irporting to chargi' motorists, owners or 
driver.s ol offences under the Act without 
giving the sliglitest particulars of th(M>flenees 
alh*ged is not justifiiHl liy law. Section Cr. 
P.C., incorporates the form of summons which 
is a statutory form contained in Sch. 5 ol the 
Cfxle and .should be issued to tlu* accused 
jxrsons. 1928 All 261 (262, 2^^) UlH V 151 : 
29 Cri L Jour >57 tDB)+1936 All 761 (762) 
[AlH V 23] : 38 Cri L Jour 69 : ILH (19 >7) All 
1.30. (Conviction bisetl upon summons not 
giving notice of charge to accustHl is illegal. )*!• 
1937 Oudh 444 (444j (AIK V 24] : 38 Cri L 
Jour 047 : 13 Luck 437. (Summons not spvci- 
tying rule broken bv accused — Trial is bad.)*!* 
1934 Oudh 370 (371) (AIK V 21] : 35 Cri L 
Jour 1161. 

[2] The conviction of an accused is not 
midert'd invalid solely Ixcausf* the sunimoiis 
which ought to have Ixen is.sued under S. 112 
mentioned a wrong section and also faded to 
mention the rule which was broken by the 
accused. These arc* mere irregularities curable 
under S. 537, Criminal P. C., where no pre- 
judice has Ixxn cau.sed to the accustHl at liis 
trial. (’52) ILH (1952) 2 Haj 941 (943) (DB). 

[3] The accusetl was cliarged with offences 
under Rr. 24(1), 48 and 49 of the Punjab Motor 
Vehicles Rules franitnl under the Act of 1914. 
The nature ol the olfence was not specifitHl in 
the summons which was issued to him. The 
case w'as taken up Ixdore the date fixed and no 
adjournment was grantcHl to the accusetl to 
enable him to protiuce his evidence in support 
of his defence. Held, that the accusoti W'as 
prejudiccxl in his defence and, therefore, his 
conviction could not lx? sustaimnl. 1941 

114 {115} [AIR V 28] : ILR (1940) l^h 678 : 42 
Cri L Jour 481. 

[4j Where the notice served on the accuscxl 
did not contain the particulars of sections 
which were contravene<i and under which he 
was being charged but the accused knew the 
offence with which he iiad been charged and led 
evidence it was held that the omission was a 
mere irregularity which did not affect the 
csonviction under S. 78 read with S. 112. 1955 
Hyd 259 (280) [AIR V 42 C 78] : ILR (1955) 
Hyd 142 : 19i^Cri L Jour 1588 (1) (DB). 

[5] Section 279 of the Penal Code iJ a self- 
oooUined provision like any other sociion in 
that Code pr^ribing the extent of punifh- 
mokV Hence it is mUtahe In framing a charge 


under that Mxtion to con next or read it with 
S. 112 of the Motor Vehicles Act. 1958 Mad 
286 (286) [AIR V 45 C 8B] : 1958 Cn L Jmir 
775. 

[6] Station 5tV2 (U Criminal P. C., only 
applies to a certain lirniftHl class of cases, such 
as theft and so on under the Penal Oxle. but 
dtxrs not apjdy to an oHenee muliT the Motor 
\5*hit4es Act. 1926 Bom 239 (231) 1 AIR V 131*. 
27 Cri L Jour 528 (DB). 

[7] Rule 2 (g) of the Motor Vehicles UiiUrw 
merely meius that tlu* wonl “MagiKlrute” 
means a stiiHHuliary Magistrate where this 
word is used lu the rub s. 1 he rules, however, 
do not deal w itli tlie trial of offences under 
the Ai t. lleiu e an offeiu'i* under S. 112 remi 
with H. 79 (iii) can be tritnl fjy an Honorary 
SixHial M igistr.ite 1941 Oudh 266 (266, 26 <) 
[AIR V 2S] : 42 Cri L Jour 350. 

4. Measure of punishment. — ]lj In»r an 
olfence of overloadmg the fine to lx Onpo^ierl 
should be stitl and a delerrimt multiple of the 
illegal profit made by overloading. 1960 Madh 
Pra 318 (.318) (AIR V 47 C: 1.57] : 1960 Cri L 
Jour 1339 (2). (A fine aniouiiting to twewtv- 
five times the irregular mcorne w*as imposed.) 

[2] A [HTsoii w'lio is <‘onvi('ted iind<*r S. 112 
for violation of R, 90 <b) of Rtmgal Motor 
Vehit le Rules, ran in aildition to the j:>u«l?ih- 
iniMits to vvhii li he may he lialde, be dtstjuiilL 
fi<Hl from bolding a lit ence to drive a motor 
v<4ii( le. 1955 (‘:al 567 (.568) [(S) AIR V 42 
(> 176) : 1955 Cn I. jour 1477. 

5. Previous conviction and enhanced 
punishment. — [1] It is ininpiitabh* to exact 
from a person tbe enhanctHi fiiu' under 8. 112 
of the Motor Vehiclrs Act unless he has suffer- 
chI a first conviction ami after that conviction 
he has again olfeiuitsl. lfM2 Lah 125 (126) 
[AIR V 29J : 43 Cri L Jour t573 : ILR (1943) 
Lah 106 (DB). 

[2] 'Phe wf^rtls in S. 112 of the Motor Vc4ii* 
cles Act 'convicted of any olfence under this 
Act mean only convicted of an offence under 
tlie pre.wnt Act and does not incbuie convic - 
tions under tlie old Act of 1014 and so the 
latter cannot lx taken info consideration in 
fixing the fine payable. 1941 Oudh 250 ( 250) 
[air V 28] : 16 Luck 644 : 42 Cri L Jom 406. 


Section 113 — Note 1 

f il A police officer may under the Act stop 
the bus not only for the purpose of regumting 
the traffic but also for other nurp<v:^**s such an 
to obtain the name and add* ess ot the driver 
etc. Hence in spite of the fact that the police 
officer, when he gave the signal to stop, was 
not regulating ithe traific, the failure of the 
driver to obey the signal would amount to an 
offence ufwksr the Act. 1930 445 (4^) 

LAIR V 17] : 31 Cri L four 639. (Ca«e irnMm 
tmder $. 4 of tbe Motor Velilclef Act# 1914*) 
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authority is required or empowered under this Act to discharge, shall, if no 
other penalty is provided for the ofience, be punishable with fine which may 
extencf to five hundred rupees. 

(2) Whoever, being required by or under this Act to supply any information, 
wilfully withholds such information or gives information which he knows to 
be false or which he does not believe to be true, shall, if no other penalty is 
provided for the offence, be punishable with imprisonment for a term v\ hich 
may extend to one month, or with fine which may extend to five hundred 
rupees, or with both.] 

[a] SubKtituted for tlie original section by the Motor V^ehlcles (Amendment) Act, 1956 (C 
of 1950), S. 84 [w. e. f. 10-24957]. 

OBJECTS AND REASONS 

“The Committee feel that in providing a information on the other. Tlie Committee jre 
penalty in section 113 of tlie Act, a distinc- of the view that the pimislumait in the form^T 
tion should he made l)etween the ofience of case should be restricted to line, but that in 
wilful disolacdience of any direction or oh- the latter case the punishment may he ini- 
struction on the one hand and the withhold- prisonmeiit or fine or both as provided in t }«2 
iiig of iruormation or tlie giving of false clause (now section).” — J. C. R. 

I 14. Offences relating to licences. 

Whoever, being disciualified under this Act for holding or obtaining a 
^[driving licence], drives a motor vehicle in a public place or applies for or 
obtains a ^^[driving licence] of, not being entitled to have a ^^[driving lica'iice] 
issued to him Iree of endorsement, applies for or obtains a ^[driving liceiice] 
without disclo.sing the endorsements made on a ^[driving licence] previously 
held by him or, being disqualified under this Act for liolding or obtaining a 
*^[driving licence], uses in ' [India] a ^'[driving licence] such as is referred to in 
sub-section (2) of section 9, shall be punishable with imprisonment for a term 
which may extend to three months, or with fine which may e.xtend to 'hhve 
hundred rupees], or with both, and any ^[driving licence] so obtained by him 
shall be of no ellect. 

*[^2) Whoever, being disqualified under this Act, for holding or obtaining a 
conductor's licence, acts as a conductor of a stage carriage in a public place or 
applies for or obtains a conductor’s licence or, not being entitled to have a 
conductor's licence issued to him free of endorsement, applies for or obtains a 
conductor's licence without disclosing the endorsements made on a conductor’s 
licence previously held by him shall be punishable with imprisonment for a 
term which may extend to one month, or with fine w^hich may e.xtend to one 
hundred rupees, or wdth both, and any conductor's licence so obtained by him 
shall be of no effect.] 

[a] Section 114 was renumbered as snh-section (1) thereof by the Motor Vehicles 
(Amendment) Act, 1930 (C of 1956), S. 85 [w. e. f. 10-2-1957]. [b] Snh.tUuteA for 

“licence”, ibid, [c] Substituted for “the States”, by the Part B States (Laws) Act, l9ol 
(111 of 1951), S. 3 and Sch. [1-4-1951]. [d] Substituted for “two hundred and fifty 
rupees” by Act C of 1956, S. 85 (w. c, f. 16-2-1957J. [ej Inserted, ibid. 

I I 5. Driving at excessive speed. 

(1) Whoever drives a motor vehicle in contravention of section 71 shall be 
punishable with fine which may extend to one hundred rupees. 

(2) Whoever causes any person who is employed by him or is subject to Ins 
control in driving to drive a motor vehicle in contravention of section 71 shall 
be punishable with fine which may extend to two hundred rupees. 

(3) No person shall be convicted of an offence punishable under sub- 
section (1) solely on the evidence of one witness to the effect that in the 


Section 115 — Note 1 

[i] Where there is no proof that the speed 
restriction alleged to have been contravened 
had been notifiM in the OEBciai Gazette and 
also published by means of the traffic signals 


under section 75, a person cannot he conyi^- 
ed for the contravention complained of* 

Mys 144 (145) [AIR V 40 C 56] : ILR (1^1 
My* 225 ! 1959 Cri L Jour 750. ^ 
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opinion of the witness such person was driving at a sixjed which was unlawful, 
unless that opinion is shown to be based on an estimute obtained by the use of 
some mechanical ‘[®] device. 

(4) Tlie publication of a time table under which, or the giving of any direc- 
tion tliat, any journey or part of a journey is to be completed within a sjreeilied 
time shall, if in the opinion of tiie (^ourt it is not practicable in tlus ciicuin- 
stances of the case lor that journey or part of a jom nes to be completmi in the 
s[>eiiiied time without infringing the j)rovisions of sectumTi, Ik* pnma facts 
evidence that the person who jiviblished the time tal)le or gave the direction has 
committed an olfeiice punishable under sub section f vj. 

[al The won! was ^^miCcd hy the Motor Vehicles ( AiiiamlnicuO Act, 1956 (C of 

1056\ S. btj Lw. e. f. 1 6-2- 1 957 j. 

OBjf^CTS AND RKASONS 

“It has been argneh in Conrts that a ,sp (ahv- section 115. i'he .injenclinent s**(Ts to pro- 
Uieter cs not “a mechanical tuning ti ’viee” vnle tor t Ite use o! spcehuini'tei as evaOeiu eof 
Within the meaning ot sul). section (3) of excessive speed.” >- S. O. K. 

116, Driving recklessly or dangerously. 

W hoever drives a motor vehicle at a speed or in a manner which is dangerous 
to the public, liaving regard to ail the circumstanecs ol the case including the 
nature, condition and use of the iilace wher<> tlie velnch* is driven atui (he 
amount of trallic whicli actually is at the time or which might rea^onab>ly In? 
expected to be in tlie |)lace, shall be punishable on a first convietion for tlie 
olience with imprisonment for a term which may extend to si\ months, or with 
fine xx'hich may extend to five hundred rn|)ees, and for a subsei|uent oUence if 
committed within three years of the commission of a previous similar olience 
with imprisonment for a term wliicii may extend to two )(Mrs, or with (im? 
Nvhich may extend to one thousand in[)ocs, or with Iioth. 


Section 116 — Note 1 
[1] The section deals witli r<‘t kl(*ss driving 
d nigcroiis to llie piildic having rcganl to all 
tie* cirt 'unst inces of tin* cas(* w’lnle S. 279. 
Penal Code, nders to driving in a manner so 
rash or nt*gligent as to endanger hmnan life 
or to t)e nktdv to cause hurt Or injurv to any 
other person. 1958 Hang 161 (164) lAIH V 25]: 
59 Cn L Jour 642 (DH). 

'2J Tin* accustHl was driving on tl»e WTong 
side of road at a siiarp corner entering into a 
thoroughfare of consuicrahle traffic with the 
result tliat lie came into collision with a 
motor bicycle, llic side-car of w liii b was 
damaged. It was due to the pn siuice ol mind 
of the person who was riding the motor 
bicycle that no further damage occurred — 
u that an oltence under S. 279, I'enal 
VfHle, was committed. '1 he offence was more 
serious than that contemplated Ijv S. 5 of tlie 
1914 Act. 1921 Sind 97 gjT) [AlH V 8] : 16 
Sind L H 147 : 26 Cri L Jour 255 (UH). 

c>j The section refers to a person who is 
unving a car in a manner which would in 
ordinary circum.stances he proper, hut owing 
to the .special conditions of the road at the 
time he is riding on it, is impropf^r, 1921 Sind 
^7 (97, 98) [AIH V H] : 16 Sind L H 147 : 26 
L Jour 253 (DB). 

14J A person is bound not to drive in a 
•^nner which would be dangerous to the 
^blic. In determining whether the manner 
^ driving was dangerous to the public or not 
must be had to all the circumstacces 
of the case and the amount of the trattic 
B'hich actually was at the time in the place. 


'rid.s is really a (picstion of fact under the 
circ’Uinst am rs 1926 Horn 564 (5<Mi lAlHV 
13 i : 27 Cn 1. Jour 121 1 (DH) + 1938 Bat 268 
(269) [ AlH V 25i : 39 Cii L Jmn 382. 

[5] In deciding wbctlifi an oih'm i* undirr 
S. 116 of the .\c't IS ('omnultcd, tln^ C’oiirt has 
to considiT wduMher the si>C(*ti witli whicli or 
the iminniT in w liK h the Vi liiidc was driven 
w.is dangerous to the public In deciding this 
rJue^^^^»n tie* ( 'ourt has to lak«5 into (uosiflcra- 
tion rtreumstam es of the case 1953 Kutch 
47 (4H) 1 AIH V 40 C 32] + 1958 Haj 347 (348) 
I AIH V 45 C 114] : 1959 Crl L Jour 87. 

[6] To couvii t a man for nrgbgcnt driving 

an error ol jmlgmcnt alone is not sullici at. 
There must be ( jimiual negligence and crnni- 
n il negligence means g** ’’'* culpable neglect 
or faiiuii-r to exereiM* that reasonahh* and 
proper care and precaution to guard against 
injury eith(‘r to tlie pulibc grre-r illy or to an 
indiviiiuiil in partif. ular which, having regard 
to all the rircmnstances out of winch the 
charge has arisen, it i.s the imperative rluty of 
the armised person to liave adopted. 10 /2 Cal 
461 (462) ’AIK V 19] : 59 Cal 113 : 33 C.'ri 1. 
Jour 549, (Accused convictt'fJ for n-*glig<*nt 
driving by right side and thereby eoibding 
with taxi-cab — Evidence that ihcrc* was no 
space on left side an<l that space on right 
side was very narrow — • Driver standing still 
at time of collision tlmt lhf?re wa$ only 

error of Judgment.) 1931 All 708 (710) f Alfl 
V 18] j 52 Cri L Jour 1061 ♦ 1954 N.ag 65 (66) 
[AIR V 21] : 30 Nag L R 517 : 55 Cri L JWtf 
m ♦ 1950 Mad 71 (73) [AIR V 57 C 4?1 ; 51 
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117 # Driving while under the influence of drink or drugs. 

Whoever while driving or attempting to drive a motor vehicle is under the 
influence of drink or a drug to such an extent as to be incapable of exercising 
proper control over the vehicle, shall be punishable for a first offence with 
imprisonment for a term which may extend to three months, or with fine which 
may extend to five hundred rupees, or with both, and for a subsequent offence 
if committed within three years of the commission of a previous similar offence 
with imprisonment for a term which may extend to two years, or with hue 
which may extend to one thousand rupees, or with both. 


Section 116 — Note 1 (contd.) 

[7] A person cannot he convicted under 
S. 116 unless he is established to have driven 
his vehicle dangerously. Driving a vehicle 
recklessly is by itself no offence. 1950 Mad 71 
(73) [ AIH V 37 C 42] : 51 Cri L Jour 374. 

[8] A motor vehicle cannot he driven reck- 
lessly along a place open to nuhlic traffic that 
i.s a road without potential danger to public 
and hence reckless driving in such cifcum- 
stances amounts to dangerous driving and 
hence is an offence under 8. 116. 1957 Andh- 
Pra 100 (102) [AIH V 44 C 42] : 1957 Cri L 
Jour 627. (AIR 1950 Mad 71, Criticised.) 

[9] A collision resulting from an attempt to 
overtake a car in front at a high speed must 
be held to he in consequence of recKless and 
careless driving and not an error of judgment. 
Hence the accused must be held guilty of an 
offence under this section. 1960 Mad 50 (53) 
[AIH V 47 C 13] : 1960 Cri L Jour 239. 

[10] Where the accused saw another car 
approaching him on its proper side of the 
road and where he ought to have drawn in 
behind the water-cart passing in the same 
direction as the accused and not have attemp- 
ted to force his way past it in front of the on- 
coming car, held that the accuse<i was guilty 
of dangerous driving. 1925 All 798 (80()) 
[AIH V 12] : 26 Cri L Jour 1254. 

[Ill Where the driver of a motor lorry, ac- 
cused of causing death of a person by rash 
and negligent driving, alleged that he saw two 
bullock-carts coming towards him in the 
middle of the road and that he intended to 
pass on his own left in the ordinary way but 
the bullock-cart drivers took their carts one 
to the right and one to the left and being 
unable to pass on his own left he swerved in 
order to try and pass on the right and so 
struck a tree thii.s causing the accident which 
resulted in the death of one of the passengers 
— Held that the accused was guilty as it w^as 
his negligence that caused the accident. 1931 
All 708 ( / 10) [AIR V 18] : 32 Cri L Jour 1061. 

[12] Where there is nothing to show' that at 
the time of the accident the traffic on the road 
was vSuch that the speed at which the accused 
was driving the bus can be consideretl to be 
either negligent or reckless, the accused can- 
" not be convicted. 1938 Pat 268 (209) [AIR 
V 25] : 39 Cri L Jour 382. 

[I3j A person moving along the correct side 
of the itjad and at a reasonable speed cannot 
be said to have been driving dangerously 
mer^y because a pedestrian who was moving 
towaiw and also had taken warning of the 
approaching car in sufficient time suddenly 
cut across the road and was run over. 1950 


Trav-Co 14 (16) [AIR V 37 C 9] : 1950 Tr n 
Co L R 416. 

[14] Road sufficiently w-ide for four c irs to 
pass abreast — Two cars going in one diiiTtinn 
at 15 miles an hour — Another car coming irorn 
opposite din*ction — Person driving h thy r u 
at 25 miles per hour passing the two c ny ~ 
He is not guilty of rash or negligent driving 
1929 Rang 14 (14) [AIR V 16j : 30 Cri L Iomi 
539. 


[15] Where a person having found that th;> 
driver was not walling to stop the bus to k 
up a passenger thought that if he went too 
cfo.se to the oiis with extended hand the driv - : 
w'ould certainly stop the bus in order to avoid 
an accident, and there w'as nothing to slunv 
that the .speed at which the driver was dnv- 
ing w'us either negligent or reckless, held tlial 
the driver w as not guilty of rasli, rec kless (a 
negligent driving. 1918 Pat 268 (269; [.AIK 

V 25] : 39 Cri L Jour 382. 

[16] Entering the intersection in the m un 
road without due care and attention aniouut'i 
to an offence under S. 112 read with Ihgul i- 
tions contained in the lOtli Schedule to thr 
Act and not an oil once under this section. 
(’55) 1955 Mad W N 635 me). 

[17] A person cannot be arrested forth- 
commission of an offence under the Motor 
Vehicles Act. The power of arrest given umier 
S. 57, Criminal P. C., w'ill also be of no avail 
unless and until such offender fails to give ho 
correct name and address. 1938 Kang Hd 
(163) [AIR V 25] : 39 Cri L Jour 642 (Dh). 

[18] Where a person who had been charge 1 
under Ss. 89 and 112 of the Act was found to 
have committed only an offence under S. llt^ 
in course of proceedings it w'as held that 1 e 
cannot he convicted and punished for that in 
di.sregard of the procedure laid down m 
S. 131. The applicability of the procedure in 
S. 131 is not limited to cases where the prow- 
cution is launched initially under S. 11^ 

S. lie. 1952 Bom .385 (386) [AIR V 39] : ILB 
(1952) Bom 1100 : 1952 Cri L Jour 1446 

[19] An accused cannot be convicted under 
this section where the prosecution fails to 
prove even one of the three conditions men- 
tioned under S. 131. 1958 Raj 347 (348) ■ Ain 

V 45 C 114] : 1959 Cri L Jour 87. 

[20] Accused driving motor car wniie 
under influence of liquor and running 
another motor car ana damaging it-^ecuv^ 
convicted for driving while intoxicated 
sequent trial and conviction for rash 

gent driving is not illegal. 
r2S2).lAIR V 15] t 29 Cri L Jour ^81 (OB) 

{21] Under the Act of 1914, it was held tW 
separate saitoices could not be passed un 
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118. Driving when mentally or physically unfit to drive. 

Whoever drives a motor vehicle in any public place when he is to his know- 
ledge suffering from any disease or disability calculated to cause his driving of 
the vehicle to be a source of danger to the public, shall l)e punishable for a 
first offence with fine which may extend to two hundre<l ru[H!es and for a second 
or subsef|uent offence w ith fine which may extend to live hundred ruj>ees. 

‘(118A. Punishment for offences relating to accident. 

Whoever fails to comply with the provisions of clause A ) of section 
of section 87 or of section SS or section 89 shall l>e punishable with imprison- 
meat for a term which may extend to tliree mouths, or with hue which may 
extend to five hundred rupees, or with lK)th or, if having been previo\isly con- 
victed of an ollence under this section, he is again convicted of an oifcnceMndcr 
this section, with imprisonment for a term which may extend to six months, or 
with fine which may extend to one thousand rupees, or with both.) 

[aj Tytserfed by tlie Motor Vi'liif Irs i AuioikIiiumU) Ai l. 1956 (C of 1956), S 87 Iw e, f. 
16-2-1957]. 

119. Punishment for abetment of certain offences. 

Whoever abets the commission of an offence under section 110, 117 or I IS, 
shall bo punishable with the punishment provided lor tlu* offtuice. 

120* Racing and trials of speed. 

\\’hoever without the written consent of the ^IState (lovernmenlj permits or 
takes part in a race or trial of speed between motor vehicles in any public place 
shall be punishable with imprisonment for a term vvhiet) may extend to one 
month, or with fine which may extend to throe hundred ru[>eos, or with Iw^th. 

121. Using vehicle in unsafe condition. 

Any person who drives or causes or allows to be driven in any public place a 
motor vehicle or trailer while the vehicle or trailer has any defect, which such 
persofi knows of or could have discovered by the exercise of ordinary care and 
which is calculated to render the driving of the vehicle a source of danger to 
j>ersons and vehicles using such place, shall he punishable with fine which may 
extend to two hundred and fifty rupees or. if as a result of .siK:h defect an 
accident i.s caused cau.sing Ixxlily injury or damage to projKa ty, •[with imprison- 
ment for a term which may extend to three months, or with fine which may 
extend to one thousand rupees, or with both]. 

[al Suhstfiiitiid for “with fine which may oxteml to five hunilttMl rupews”, by the Motor 
Vehicles (Amendment) Act, 1956 (C ol 1956). 8. 88 [w. e. i. 10-2..1957]. 

122# Sale of vehicle in or alteration of vehicle to condition contravening 
this Act. 

Whoever, l)eing an imix)rter of or dealer in motor vehicles, sells or delivers 
or offers to sell or deliver a motor vehicle or trailer in .such condition that the 
use thereof in a public place would be in contravention ol Chapter V or any 
mle made thereunder or alters the motor vehicle or trailer so as to render its 
condition such that its use in a public place would be in contravention of 
Chapter V or any rule made thereunder .shall l>e punishable with fine which 
may extend to •[five hundred rupees] : 

Section 116 — Note 1 (conldj tcnced again for the fame act m an offef}c« 

S. 5 of that Act and S. S37 of the Penal Code under section 121 of thif Act. 197^5 Mad 548 
for they are the same offences. (*31) 1931 Mad (549) [ (S) AIH V 42 C 154 j : 1955 Cri L Jour 
W N 397 (399). 1267, 

[2] The conviction of a pemm under S. 121 

Section 121 — Note 1 not operate a* a bar to hla trial and cofi^. 

[1] Where a petson who drove a defective viction also under Si. 3()4.A, $38 and 279 o< 
-motor bus had been convicted and senteticed the Code, 1953 Pat 56 i$S) (AIR V 40 
tmder section 304-A of the Penal Code. It was C 17] : $1 Fat 716 : 1053 Cri L Jour 518. 
that ks could not be ponishod ami 
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Provided that no person shall be convicted under this section if he proves 
that he had reasonable cause to believe that the vehicle would not be used in 
a public place until it had been put into a condition in which it might lawfully 
be so used. 

[a] SulAtituUd for “two hundred rupees” by the Motor Vehicles (Amendment) Act, 1956 
(C of 1956), S. 89 [w. e. f. 16-2-1957]. 

*(123* Using vehicle without registration or permit. 

(1) Whoever drives a motor vehicle or causes or allows a motor vehicle to be 
used in contravention of the provisions of section 22 or without the permit 
required by sub- section ( I ) o[ section 42 or in contravention of any condition 
of such permit relating to the route on which or the area in which or the 
purpose for which the vehicle may be used, shall be punishable for a first 
offence with fine which may extencl to one thousand rupees and for a siil\se- 
qnent offence if committed within three years of the commission of a previous 
similar offence, with imprisonment which may extend to six months or with 
fine which may extend to two thousand rupees, or with both ; 

Provided that no Court shall, except for reasons to be stated in writinj;, 
impose a fine of less than five hundred rupees for any such subsequent offence. 

(i^) Nothing in this section shall apply to the use of a motor vehicle in an 
emergency for the conveyance of persons suffering from sickness or injury or 
for the transport of materials for repair or of food or materials to relieve 
distress or of medical supplies for a like purpose : 

Provided that the person using the vehicle reports such use to the Regional 
Transport Authority within seven days. 


SECTION 123 — SYNOPSIS 

1. Scope. 

2. Acts constituting offences under the 

section. 

3. Liability of owners. 

4. Liability of persons other than the 

owner, 

5. Sentence. 

1. Scope. — [1] A conviction undor S. 16 
of the J. and K. Motor Vehicles Act after the 
repeal of that Act, in a case to which S. 123 
of the Central Act applies, cannot be sustain- 
ed. Such a conviction is bad not only be- 
cause the scheme of S. 123 is entirely diffe- 
rent but also because it deprives the accused 
of proving the exception provided for under 
S. 123. (’49) 7 J ^ K L R 182 (183). 

2. Acts constituting offences under the 
section. — [1] The use of a motor vehicle which 
does not possess a certificate of fitness current 
for the time being is a contravention of S. 22 
and is therefore punishable under S. 123. 1959 
AM 489 (492) [AIR V 46 C 123]. (Proper 
course in such a case is to proceed against the 
operator.)4-l955 All 618 (619) [ (S) A 1 R V 42 
C 179] : 1955 Cri L Jour 1443 (DB). (Running 
vehicle without a fitness certificate Person in 
charge of the vehicle is liable as he must be 
darned to have allowed such a use of the 
vehicle.) 

[2] When a traitor which has not been 

separately registered is attached to a tractor 
and used is a contravention of S, 22 

which is punishable under S. 123 (1). (*58) 
ILR (1958) 2 All 631 (634. 635). 

[3] The whole scheme of the Act makes it 
clear that a {>ermit is available only to the 
person to whom it has been granted. Hence a 


person who takes a loan of a motor-vebit le 
from tlie permit-holder and runs it witfiout 
taking a transfer of the permit commits in 
offence of running the bus without a permit 
in contravention of S. 42 (1) and l^ecomes 
liable to pimishrnent under S. 123. 1959 Mul 
453 (456) [AIR V 40 C 145J ; 1959 Cri L Jonr 
1192. 

[4] Using a goods vehicle to carry passen- 
gers for hire is a contravention of S. 42 \1) 
punishable under S. 123 (1). 1957 Rom 24 > 
(244) [ (S) AIR V 44 C 84] : I L R (1957) Born 
291 : 1957 Cri L Jour 1236. 

[5] Taking a vehicle into a territory not 
authorised by the permit is a contravention 
of S. 42 which is punishable under S. 12 "j. 
1958 Punj 316 (317) [A I R V 45 C 86] : 1938 
Cri L Jour 1094+1957 Raj 63 (64) [AIR V 44 
C 257]: ILR (1956) 6 Raj 846: 1957 Cri L Jour 
230 (DB) + 1955 Andh 277 (278) [A 1 R V 42 C 
99] (DB)+(’55) 59 Cal W N 787 (789). 

[6] Overloading the bus in contravention 
of the term of the permit is an offence 
punishable under S. 123. (’55) 1955 Raj L U 
38 (39)+195e All 400 (400) [AIR V 43 C 140j : 
1956 Cri L Jour 851 (2). 

[7] Where a permit includes details of tlic 

number of passenger seats in the vehicle but 
does not express as a condition of the use oi 
the vehicle that its seating capacity shall not 
he exceeded, overloading is not a breach ot 
the condition of the permit punishable nnder 
S. 123 (1) read with S. 42 (1). 1943 Mad 26^ 
(283, 284) f A I R V 30] : 44 Cri L Jour 4/ 9. 
(The breach however is one of R. 218 of the 
Madras Motor Vehicles Rules and is therefore 
punishable.) , , 

[8] Rule 3 (b) of the Madras Motor Vehid^ 
Rules exclude an employee of the penmt-no*-' 
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(3) Where a person is convicted of an offence under this section, the Court 
by which such person is convicted may, in addition to any sentence which may 
be passed under sub section (1 by order — 

(a) the vehicle used in the commission of the oflence is a motor car, 
sus{)end its certificate of registration for a period not exceeiling four 
months ; 

(h) if the vehicle used in the commission of the oHence is a tratisport vehicle, 
sus[X"nd its permit for a period not exceeding six months or canctd it. 
f4) The Court to which an appeal lies from any c'onvietion in respect of an 
offence of the nature specilied in sub section {I) may set aside or vary any 
order of suspension or cancellation made under sub section ) bv the Court 
t>elov\' and the Court, to which appeals ordinarily lie from the C'ourt below' 
may set aside or vary any such order of suspension or caru cllatiou made by the 
Court below', notwithstandiiu: tliat no appeal lies against tlie eonvietiaii in 
connection with which such ( rder was inane ! 

[a] Substiiuteil fnr the former section hv tlu* Motor V cliiclcs cAnunHhncnt'f Act, 19!>6 
(C of s. 90 :w. c. f. le-^-iojTi. 

OjBJFXrrs AND REASONS 


“The provisions of section 12^ have prov(\t 
inach'rpiate for cHcctivcly tic* j'row- 

ing tonilcncv of owners of vehicles without 
permits using them for carnage oi passengers 
for lore or reward. It is necessary to tadiaiice 
the existing pnnisluiK'iit for tins oilence and 
also to empower the Courts to suspend eerti- 
fic ation of registration of private cars tor a 
|X*riod not exceeding tour months and that ot 
transport vehic les for a periinl oi six months 
or to cancel tht*m. The sc pe of the sec tton is 

Section 123 — Note 2 ^contd.) 
der travelling hy tlu* bus on duty from t)ie cate- 
gory ot passengers, in view ol thatUnletlie pre- 
s<‘itce of a trainee tiektd clunker in the bus in 
excess of the nitmher of passfuigers iH-nnitted 
to l>e curried does not amount to an overload- 
ing of the bus in contravention of the condi- 
tions. 1959 Mad 439 i439) ;aIH V 4 ) C 139] : 
ILK (1959) Mad 481 : 1959 Cri L Jour 1188. 

[9] In recording a conviction under tlic Act 
for overloading the veiiicle it is m^ce.ssary to 
ascertain what was (he overload. A mascot 
in the sliap<; ot a pet rabl)it carried in excess 
ol the authorised quota of passenger.s could no 
doubt constitute technically an overload but 
that does not deserve a conviction for the of- 
fence of overloading. (’49) 7 J 8c K L R 38 
(40). ^ 

(10) Where no rules have been fr .rntxl by 
the Covernment uikIct S. 56 (b) (iv) and the 
prohiliition on vehicles against carrying goods 
other than railway garnls has fieen placed only 
by the registering authority the contraven- 
tion of that restriction dexs not amount to an 
oilence punishable under S. 123, 1957 J ^ K 
^ (10) iAIR V 44 C 7] ; 1957 Cri L Jour 446. 

ill] In the absence of a condition in tfic 
P^tnit that tickets shall be issue<i to the pas- 
sengers a failure to issue tickets to the passen- 
gers cannot amount to an offence under 
(1) r^^ad with S* 123 of Ute Act. 1951 All 
403 (404) [AIR V 38 C 73], 

3. Liability of owners. — [1] The owner 
who uses his motor car to carry goods t<i the 
Jtatioo without a pemiit is gnilty of an of- 
ptmiifaabie under S. irflS Mad 4^ 


being i-xpandcd to iuing within its ambit 

oiicnecs ichitiug to use ol vchichs without 

registration. ’’ _ 

” I'lic Committci* have am('jul(*il this clauso 
so as to i>rovu!t* that the penalty shouhl lie 
one of line only in tlu’* cast* ol a lirst olienco 
and of imprisonment or tiin* or Ix th in the 
( ase ol a .subsequent olh iice comnntted within 
three years ot the commission ot a similar 
(irevions o(ic'nc<\” “ j. (2 

l44(b iAiH V 321 : 47 Cri I, jour 233 ; I L R 
(1946) Mad 222, ((‘ar nseil to carry 
paner bundles to the station without a permit.) 

12] 1 he owner of a vehicle vs'mdd be liablt? 
under S, 123 wlien gi/'ids had ht‘en in fact 
carried bv it contrary to the conditions of the 
pc*rniit. 1943 Mud 347 (348) [AIK V 30] : 44 
Cri L Joiir 526. 

[3] An fiwner ol a motor car who carries 
his luggage or other go<Hls for his private msu 
camiot be prosecuted for infringing S. 38 read 
with S. 22 and S. 123 {!) of tlie Art. 1959 
Mys 221 (222) [A I U V 46 C 8«j : 1950 Cri L 
Jour 1095. 

[4] Where an eunpty lorry was found at a 
place outside the route ff>r plying fuel it was 
not in the r onrse (d Inisiness covered by the 
IH^rmit but because it was a short cut-route, 
the provisions of Ss. 42 and 123 of the Act 
cannot l>c said to liave lieen olletuleti. 1960 
Mad 265 (266) [AIR V 47 C 87] : 19^) Cn L 
Jour 923. 

15J Where in a permit for a lorry under (ho 
column ’’nature oi goo<ls to l>e carried” build- 
intf rnatcTiah are mentioned but under tlio 
column ‘conditions’ no rest; i< lion is men- 
tioned with regard to the goods to \y* carrh^ 
carrying by the lorry gorxls. other thau build- 
ing materials camiot f>e .said to lie a violation 
of the conditions w ithin the meanlog of Ss. 4Z 
and 12.3. 19,50 Mad B37 (838) [A I R V 37 C 
350) t 51 Cri L Jour 1567. 

[6] Where a lorry in owned by two per«>nii 
in partnership, each of them i« tfie owner <lf 
tlw lorry and each of tbam if liable under the 
•trfet wording of S. 123 (1) for the illegal act 
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Section 123 — Note 3 (contd.) 
and, therefore, it cannot be «aid that when 
one of them has l>een convicted and fined the 
other cannot be fined. But in such cases it is 
undesirable to exact a fine from all the owners 
separately. 1942 Lah 125 (126) [A I R V 29] : 

43 Cri L Jour 673 : ILR (1943) Lah 106 (DB). 

[7] It is open to the authorities to prosecute 
an owner under S. 123 for a contravention of 
the conditions of the permit or to cancel or 
suspend his permit under S. 60. The two sec- 
tions are not in conflict with each other and 
hence the plea that there can only be a prose- 
cution for a contravention of the conditions of 
a permit is untenable. 1955 Andh 277 (278) 
[AIR V 42 C 99] (DB) * (’57) 1957-2 Andh 
W R 290 (298). 

[8] A manager of a limited company cannot 
be held liable under the provisions of the Act 
as the owner of a motor vehicle belonging to 
the company. He is merely an agent of the 
company acting under the control and direc- 
tions of the Directors of the company. 1950 All 
234 (237) [AIR V 37 C 89]l: 51 Cri L J 734. 

[9] There is a distinction between plying a 
motor vehicle without anv permit at all or 
with a permit which had already expired on 
the one hand and plying a vehicle in contra- 
vention of the conditions laid down in a sub- 
sisting permit on the other. In the former 
case tne requisite mens rea on the part of the 
owner may he inferred without any further 
evidence, nut not in the latter case. 1959 
Orissa 50 (52) [AIK V 46 C 15J : I L R (1958) 
Cut 572 : 1959 Cri L Jour 358. 

[10] The prosecution has to prove all the 
ingredients of the offence beyond reasonable 
doubt when the owner is prosecuted for an 
offence tinder S. 112 or S. 123 of the Act. 1959 
Oris.sa 50 (52) [AIR V 46 C 15] : I L R (1958) 
Cut 572 : 1959 Cri L Jour 358. 

[Ill Where the owner is charged under 
Ss. 42 and 123 (1) of permitting his motor 
vehicle to be used by his driver, the onus is on 
the prosecution to prove all the ingredients of 
the offence. 1943 Mad 41 (41, 42) [AIR V 30] : 

44 Cri L Jour 180. (Mere negligence on owner’s 
part in not locking up his car so that driver 
could not take it did not amount to ‘permitt- 
ing* use of car.) * (’54) ILR (1954) 4 Uuj 1032 
(1036). 

[12] In a prosecution of the owner on the 
ground that the driver had taken the vehicle 
through an unauthorised road or had carried 
more than the number of servants limited by 
the permit it is on the prosecution to prove 
that the owner knew or connived at the 
contravention. If there is no such evidence 
there can be no conviction either under S. 112 
or $, 123. 1959 Orissa 50 (52) [AIR V 40 C 15]: 
ILR (1958) 1 Cut 572 : 1959 Cri L Jour 358. 

' [13J If the conductor and the Bus Driver 

conspire together and ovcr-load a bus the 
owner cannot be punished unless, of course, it 
is proved that the overloading was done at 
the instance or with the approval of the 
owner. 1900 Madh Pra 151 (152) [A I R V 47 
C7l3:lW>CriLJoux611. 

4* ItiahflitX of pertoas other than the 
«ownerk'4f|l3 Under S. 12S eveii a pecson other 


than the owner is liable to punishment for 
driving a motor vehicle in contravention of 
S. 42 (1). Section 123 when read together with 
S. 42 (1) does not lead to the conclusion that it 
makes the owner alone liable to punishment 
1959 S C 79 (82) [AIR V 46 C 14]: 1959 Supn I 
S C R 153 : ILR (1958) 2 All 973 : 1959 Cri L 
Jour 248. (The expression “whoever driv<^ 
etc.,” in the section is wide enougli to cov^r 
both the owner and one who is not the owner 
even though the words “or causes or allows a 
motor vehicle to be used” may well refer t(> 
the owner— AIR 1956 All 27, lierersedA^l^^^i} 
Ker 161 (163) [A I R V 46 C 55] : I L R (1959) 
Ker 37 : 1959 Cri L Jotir 594 (DB). (Even 
before the amendment of the section a driv(*r 
who drove a vehicle without a permit fulU 
within the ambit of S. 123. The amendnifnif 
only makes that clear beyond all doubt. )+! 959 
Ker 248 (248) [A I R V 46 C 87] : 1959 Cn L 
Jour 1074 (DB). (After the amendment of 
S. 123 (1), notwithstanding that S. 42 (1) places 
an oldigatihn only on the owner the diivin^ 
of the vehicle by any other pc^rson either 
without a permit or in contravention of the 
conditions of the permit is an offence.) * 1958 
Orissa 118 (123) [AIR V 45 C 32] : ILK (1958* 
Cut 113 : 1958 Cri L Jour 789 (DB) + 1958 
Punj 316 (317) f A I R V 45 C 86i : 1958 Cn E 
Jour 1094+1957 Bom 243 (244) [(S) AIH V 4i 
C 84] : ILR (1957) Bom 291 : 1957 Cri L Jom 
1236. (7'he expression ‘whoever drives a motor 
vehicle* in S. 123 is not limit(?d to the osMirr 
on1y.)+l957 Raj 63 ( 64) [AIR V 44 C 251: ILH 
(1956) 6 Raj 846 : 1957 Cri L Jour 230 iDlV' + 
1956 All 400 (400) [A 1 R V 43 C 140: : 1958 
Cri L Jour 851 (2). (Hence the driver and the 
conductor can be convicted for carrvm^ 
passengers in excess of the mimber prescnlxKl 
in the permit.) + 1955 Raj 183 (184) [AIH 
V 42 C 571 : I L R (1955) 5 Raj 656: 1955 
Cri L Jour 1396 (DB) + (’55) 1955 Raj E W 
38 (39). (The driver and the condiictoi ran, 
therefore, be convicted under Section 12>(1’ 
of the Act.) + (’55) 59 Cal W N 787 (7891 
(Driver who takes a motor vehicle out of 
route mentioned in the valid permit is 
under S. 123.)+1954 Rai 250 (251) [A I R V 41 
C 781 : ILR (1953) 3 Raj 701 : 1954 Cri E Jour 
1043. (The words “whoever drives the motor 
vehicle” in the section are wide enough to 
cover drivers other than owners of the bus^‘+ 
1952 Punj 45 (46) [A I R V 39] : 1 R R 'IE'- 
Puni 308 : 1952 Cri L Jour 131+1941 Mad Md 
( 846) [AIR V 28] : 43 Cri L Jour 49. 

[2] Any person who is in charge of a motor 
vehicle and allows it to be used in 
tion of the provisions of Ss. 22 ®nd 4- (i 
liable for punishment under S. 
though he may not himself be the owner 
the vehicle. The words of the section are n' ^ 
enough to cover the case of a pe^on w 
is in charge of the vehicle wLich fTs* 
used in that manner. 19 ^ All 618 (619 
AIR V 42 C 179] ; 1955 Cri L Jour 144^ ).^^ i 
(Vehlcle belonging to the 
Superintendent in charge of it 
running without fitness o^ificate and 
— Divisional Superintendent 
to have allovr^ such use tf 08 L 

1950 All4m (236) [AIR V 37 C 89] : 51 Ln 
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124k Driving vehicle exceeding permissible weight. 

Whoever drivers a motor vehicle or causes or allows a motor vehicle to be 
<lriven in contravention of the provisions of section 72 or of the conditions of 
any permit issued thereunder, or in contravention ol any prohibition or 
restriction imposed under section 71 shall be punishaV>le for a first oilence with 
fine which may extend to •[tvvt) biindretl ruix^es], and for a second or svibsequent 
offence with fine which may extend to ^’[one thousand rupees]. 

[ji] Substituted for **()no huiulrt*!! roptxvs** by the Motor Vt*lurlcs ( AmciKlinent) Act, 1956 
C of 1956), S. 91 [w. c. f. 16-2-1957], [hj Substituted for "live hniulrcil rupees'** 

125* Driving uninsured vehicle. 

Whoever driv es a motor vehicle or cause.s or allows a motor vehicle to lie 
driven in contravention of the provisions of section 94 shall 1 h" punishable with 


Section 123 — Note 4 ^cont i.) 

Jour 734 + 1944 Na« 89 (90) (AIR V 31] ; TLH 
(1944) Nag 173 : 45 Cri L Jour 469(010. 
(Person responsilile for cluirgi ng incnMsi‘il 
fares in contravention of the coiulitions of the 
pi‘rmit commits an ollence under S. 123.) 

[3] A person cannot U* held liable tinder th(‘ 
section tor a contravention of S. 42 (O mtua ly 
Ix'cause he is the manag(‘r of the ollending 
transport compariy. lint where it is shown 
that he was the person in charge of the lOi tor 
vehicle wliich liad been iiseil in contravention 
of ,S. 42 (1) and had raus(*<l or allowed it to 1 m» 
so used he should he held liable under this 
section lor the contravention. 1957 Raj 63 
(64) ! AIR V 44 C 25] : ILdl (1956) 6 Raj 846 : 
1957 Cri L Jour 230 (DUX 

[4 j W liere a bus is us<*tl in contravention of 
the terms of the iXTinit, the conduetor who is 
an officer in cliarge of it can be eonviet^xl under 
S. 123 tor having all(^\vf‘d it to lx* useil in th.it 
manner. (’55) 1955 Raj L 38 (39). 

[5] Section 42 (1) and S. 123 are controUfs! 
by the rules. Hence tlu* driver eaiin<4 l>e held 
liable for the contravention of a rule from tlu* 
due observance of which he has bc'en statu- 
torily exempted and responsibility placc^rl 
solely on the conductor. 1943 Mad 347 (34vH) 
[AIR V :30i: 44 Cri L Jour 526 + 1957 Nag 94 
(95) [air V 44 C 32: : I C R (1956i Nag 817 ; 
1957 Cri L Jour 13(K) Mad 283 (283. 

284) [A 1 U V 30] : 44 Cri L Jour 479. (Over- 
loading lius — Driver is protectixl from all res- 
ixmsibility by R. 218 of the Madras Motor 
Vehicles Rules when tliere is a conductor on 
the vehicle.) 

[6j Where the rules provide that tlie driver 
and conductor shall both be responsible for 
overloading the bus Imth of them would Ik? 
contravening not only the rules hut also suh- 
s. (1) of S. 42 by overloading the bus and 
therefore be liable to punishment under 
S. m (1). 1958 Orissa 118 (123) [A I H V 45 
C 32] : I L R (1958) Cut 113 t 1958 Cri L Jour 
789 (DB). 

[7] The conductor of a bus cannot be 
punished where the bus had l)c<m taken on a 
route which is not covered by the permit. 
1955 N U C (Cal) 2873 [A 1 H V 42l4.(X55) 59 
Cal W N 787 (790). (The offence? however, 
rightly comes under S. 112 of the Act.) 

18] In a prosecution tincker S. 123 CD read 
with S. 42 (1) the buixieii of proof lies on the 
prosecution to establish tlie contravention 
alleged by it. No presumption that there was 
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no permit for the vehicle in question or that 
the aceusetl driver had eontravencHl any condi- 
tion of the jKTniit can 1 h‘ rn.uie agauist him 
on the ground that he did not pr(xince the 
permit in evidence. 1959 Ker 161 (163) [A I R 
V 46 C: 55] : 1 L R (1959) Ker 37 : 1959 Cri L 
Jonr 594 (DU). 

(9* In a prosee ntiou under S. 123, a state, 
nient by the couiccnsed (driver) that the 
acc used was the eondnetor of the bus is no 
evi<ienee against the aecusixl If the prost*w 
enti(Mi wish to rely upon that statemenl they 
shonlil ask for sep ar.ite trial and examine the 
co-.icenscil as a witness. 1942 Cal 426(426) 
[AIR V 29! : 43 Cui L Jour 5.56. 

5. Sentence. — [1] In imnosing a sentence 
under S. 123 the attitude of the ac'cnstxl not 
relevant. (’49) 7 J K I, R 182 (183). 

[2) Where the oflent e is admitteilly not hi* 
first offeiue. imposition of minimum senttmeo 
under Proviso to S, 123 (1) i annot he ivoided 
0*1 the ground that tin* acx usetl is jxmr, that 
he pleachnl guilty in igiiorain e of the provi- 
sion imposing minimum sentence and that 
his conviction itself was recordtxl in appi'^l 
against an acquittal. 1959 Ker 248 (248) 
[AIR V 46 C 87 ) ; 1959 Cii V, Jour 11)74 (DB). 
(AIR 1956 All 27, Xot follaued.) 

[3] W'l ere a man is chargrHl with failing to 
get a jKuniit from the Regional and Provincial 
'Pransport Authority, it is iinKpiitable to exact 
the (Tihancetl fine unh'.ss he has suHt?rc<l a first 
conviction and after that conviction he has 
agaiu oifi-nded. Hence wIktc he is chargml in 
.several cas(*s at one? and the* same time and 
convietetl, he has not witli knowdedge of a 
conviction comrnittesl again tlie same offence. 
1942 l.ah 125 (126) I AIR V 29] : ILK (1943) 
Lah 108 : 43 Cri L Jour 673 (DB). 

Section 124 — Note I 

[1] Where there is no proof tliat a lorry w'tt* 
overloarled with the knowledge of the CiWikOr 
he cannot Ik? convicle<j untler S. 124 for tho 
contravention of S. 72 (3) (b). The Inowlwlgo 
of the owner cannot lx: presuint.’HL (^50) IDSi 
(1950) All 781 (785) 

Section 123 — Note I 

[1] A transferee of a motor vi^shicl© uilnf 
the xanae before he obtain* tho transfer of tho 
insurance policv in the manner prescribed by 
the terms of tiie policy itself and rules reLit* 
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imprisoniTient which may extend to three months, or with fine which may 
extend to *[one thousand rupees], or with both, 

[a] SubntituUd for “five hundred rupees” by the Motor Vehicles (Amendment) Act, 

(C of 1956), S. 92 [w. e. f. 16-2.19571. 

126* Taking vehicle without authority. 

Whoever takes and drives away any motor vehicle without having either the 
consent of the owner thereof or other lawful authority shall be punishable with 
imprisonment which may extend to three months, or with fine which mav 
extend to five hundred rupees, or with both : 

Provided that no accused person shall be convicted under this section if the 
Court is satisfied that the accused acted in the reasonable belief that he had 
lawful authority or in the reasonable belief that the owner would in the 
circumstances of the case have given his consent if he had been asked therefor 

127. Unauthorised interference with vehicle. 

Whoever otherwise than with lawful authority or reasonalde excuse enters 
or mounts any stationary motor vehicle or tampers with the brake or any part 
of the mechanism of a motor vehicle shall be punishable with fine whicn may 
extend to one hundred rupees. 

•I 127 A. Offences by companies. 

(1) If the person contravening any provision of this Act is a company, every 
person who, at the time the ofience was committed, was in charge of, and was 
responsible to, the company for the conduct of the business of the company, as 
well as the company, shall be deemed to be guiltv of the contravention and 
shall be liable to be proceeded against and punishea accordingly : 

Provided that nothing in this sub-section shall render any such person liable 
to any punishment provided in this Act, if he proves that the offence was 
committed without nis knowledge or that he exercised all due diligence to 
prevent the commission of such offence. 

(2) Notwithstanding anything contained in sub-section (l), where an offence 
under this Act has been committed by a company, and it is proved that the 
offence was committed with the consent or connivance of, or is attributable to 
any neglect on the part of, any director, manager, secretary or other officer of 
the company, such director, manager, secretary or other officer shall also i)e 
deemed to be guilty of that offence and shall be liable to be proceeded against 
and punished accordingly. 

Ex%>lanaiion^ — For the purposes of this section, — 

fa) "company” means any body corporate and includes a firm or other 
association of individuals; and 

{h) "director”, in relation to a firm, means a partner in the firm.] 

[a] Tnfierted by the Motor Vehicles (Amendment) Act, 1956 {C of 1956), S. 93 [w. e, t 
16.24957].; 

OBJECTS AND REASONS 

“It has been noticed that diflSculty generally amendment in this clause makes a praise 
arises tin fixing liability when any motor provision in order to obviate this difficulty. 

vehicle belonging to a company, etc., is in- c q 

volved in an offence under that Act. The 


128» Power of arrest without warrant. 

(1) A police ofiBcer in uniform may arrest without warrant any person who 


Section 125 — Note 1 (contdj 
ing to the insurance of motor vehicles com- 
mits an ^ence punishable under S. 125 be- 
cause in such circumstances he must be held 
to be using an uninsured car. 1960 Ker 341 
(342) [A I R V 47 C 166] : 1960 Cri L Jour 
1461. 


Section 128 — Note 1 
ri] Before sub-s. (2) of S. 128 of the Motor 
Vehicles Act applies, it is the duty of the pr^ 
secution to establish that the offending 
was required under the provisions of the Ac 
to give nis name and address. 1941 Lab 
(424) [AIR V 28} ! 43 Cri L Jour 127. 
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cominits in his view an oflfence punishable under section 116 or section 117 or 
section 126 : 

Provided that any person so arrested in connection with an offence punish- 
able under sectiori 117 shall l)e subjected to a meilical examination by a 
registered medical nractitioner within two hours of his arrest or shall then l>e 
released from custody. 

(ii) A police officer in uniform may arrest without warrant — 

(a) any person w^ho being re<piire<l under the provisions of this Act to give 

his name and address refuses to do so. or gives a name or address which 
the police officer has reason to believe to be false, or 

(b) any person concerned in an offence under this Act or reasonably suspected 

to have l>een so concerned, if the mdice officer has reason to l>elieve that 
he will abscond or otherwise avoid the service of a summons. 

(3) A police officer arresting without w'arrant the driver of a motor vehicle 
shall, if the circumstances so require, take or cause to 1 h^ taken any steps he 
may consider proper for the lein[K)rary disposal oi the vehicle. 

129 * Power of police officer to impound document. 

(1) Anv police officer authorised in tins behalf or other person authoristHl in 
this behalf by the ^[Statc Government] may, if he has reast)n to l)elieve tliat 
any identification mark carried on a motor vehicle or any licence, permit, 
certificate of registration, certificate of insurance or otlici doenment j)rodue(H] 
to him by the driver or person in charge of a motor vehicle is a false docu- 
ment within tlie meaning of section 461 of the Indian Penal (axle, sei/e the 
mark or document and call upon the driver or owner of the vehicle to account 
for his possession of or the presence in the vehicle of such mark or document. 

(2) Any police officer authorised in this betmlf *‘[or other persfm authorised 
in this l>ehalfj by the ^ [State Cioverninentl may. if he lias reason to liclieve 
that the driver of a motor vehicle who is charged w ilh any offence under this 
Act may abscond or otherwise avoid the scTvict? of u summons, seize any 
licence field l)y such driver and forward it to the Court taking cogni/.unce of 
the offence ‘^[and the said Court shall, on the first apjx*arance of such driver 
l)efore it, return the licence to him in exchange for the temporary acknowdedg- 
rnent given under sub-section (3)]^ 

(3) ^[A police officer or other person] seizing a lit'cnce under sub-section (^) 
shall give to the person surrendering tfie licence a temporary acknowledgment 
therefor and sucli acknowledgment shall authorise the holder to drive until 
the licence has Ixien returned to him ®[or until such date as may be ,si>ecified 
by the police officer or other person in the acknowledgment, whichever is 
earlier : 

Provided that if any Magistrate, police officer or other jyerson authorised by 
the ^ [State Ciovernrnent] in this behalf is, on an application made to him. 
satisfied that the licence cannot be, or has not been, returned to the holder 
thereof before the date specified in the acknowledgment for any reason for 
which the holder is not responsible, the Magistrate, police officer or other 
person, as the case may be, may extend the j^riod of authorisation to drive to 
such date as may be specified in the acknowledgment.] 

[ft] Jn» 4 rt 0 d by the Motor Vehichrs (Amendment! Act, 1958 (C of 1956), S, 94 fw. o. f. 
16-2-1957], [b] 3%d>stiiuUd for **A police officer**, ibid, [c] 8%UiAiituUd tor ' or tlie 
Court has otmirwise ordered*’, dnd, 

OBJECTS AND SEASONS 

Am9ndm$nU mad4 in 1956, the provi- as it induces the odender to evade attemknee 

sions of sul^sections (9) and (S) of section 129, in Court rather than appear before the Court* 
a driwr whose licence has been impounded The proposed amimdiiients are clesigned to 
*W9lvef a special authorisation to drive until provide a more satisfactory Drocedttre« and to 
his Uoenoe is return^ to him by the Court, ensure that the innocent defaulter may be 
Tlda defeats tbe ob^t irfthc law inasmuch allowed extra time.” --S. O. R, 
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*[129A. Power to detain vehicles used without certificate of registration 
or permit. 

Any police officer authorized in this behalf or other person authorized in 
this behalf hy the "^[State Government] may, if he has reason to believe that a 
motor vehicle has been or is feeing used in contravention of the provisions of 
•^[section 22] or without the permit required by sub-section (I) of section 42 
or in contravention of any condition of such permit relating to the route on 
which or the area in which or the purpose for which the vehicle may bo used 
seize and detain the vehicle, and tor this purpose take or cause to l)e taken 
anv steps he may consider proper for tne temporary safe custody of the 
venicle.j 

[a] Insert'^d by the Motor Vehicles (Amendment) Act, 1942 (XX of 1942), S. 20 rV4- 
1942]. [!)] Substituted for “sub-section of section 22”, ibid, 1956 (C of 1956) S 

[w. e. f. 16-2-1957]. ’ ‘ 

130* Summary disposal of cases. 

(1) A Court taking cognizance of an offence under this Act ® [shall], unless 
the offence is an offence specified in Part A of the Fifth Schedule, state u[)()n 
the summons to be served on the accused person that he — 

(a) may appear by pleader and not in person, or 

(b) may by a specified date prior to the hearing of the charge plead guilty 

to the charge by registered letter and remit to the Court such sum not 
exceeding twenty-five rupees as the Court may specify* 

( 2 ) Where the offence dealt with in accordance with sub-section (^/) is an 
offence specified in Part B of the Fifth Schedule, the acemsed person shall, if 
he pleads guilty to the charge, forward his licence to the Court with tlie letter 
containing his plea in order that the conviction may be endorsed on the 
licence. 

(S) Where an accused person pleads guilty and remits the sum speoificcl and 
has complied with the provisions of sub-section ( 2 ), no further proceedings in 
respect of the offence shall be taken against him, nor shall he be liable to he 
disqualified for holding or obtaining a licence by reason of his having pleaded 

guilty. 

[a] Substituted for “may” hy the Motor Vehicles (Amendment) Act, 1956 (C of 1956), 
S. 96 Iw. e. f. 16-2-1957]. 

OBJECTS AND REASONS 

Subsection ( 1) : Court shall state. — “At pre- the Criminal Procedure Ccxle. The amenci- 
sent it is discretionary with the Courts either ment ])y the substitution of ‘shall’ for lu ly' 
to try cases relating to minor olfenccs under is intended to take away the discretion anJ to 
the Act summarily or to deal with them in make it obligatory for all cases covered l)y 
accordance with the ordinary provisions of section 150 to be tried summarily.** — S.O.H. 


131. Restriction on conviction. 

No person prosecuted for an offence punishable under section 1 15 or 
section 116 shall be convicted unless^ 

(a) he was warned at the time the offence was committed that the question 
of prosecuting him would be taken into consideration, or 


Section 129A — Note 1 

[1] A vendee of a motor vehicle who has 
permission to hold the permit which had been 
grant^ to his vendor does not transgress S. 42 
by running the vehicle before the transfer is 
endorsed on the permit — Hence the seizure of 
that vehicle under S. 129-A is unauthorised 
and illegal. 1953 Trav-Co 551 (552) [AIR 
V 40 C 210]. 


Section 130 — Note 1 
[I] The summons issued under S. 130 (1) in 
a case in which the offence complained of 
against the accused is under S. 279, Penal 


Code is illegal. That illegality would vitiate 
both the plea of guilty of the accnsenl 
conviction based thereon. 1958 Mad 
(287) [AIR V 45 C 88] : 1958 Cri L Jour ^ r ^ 
(Section 130 applies only to offences under the 
Act and that to when they do not fall unaer 
Part A of schedule V.) 

Section 131 — Note 1 
[1] The applicability of S. 131 is not con- 
fined to those cases where the prosecution _ 
initially under S. 115 or S. 116. It also app s 
to a case where the accused was ongin a > 
prosecuted under some other section ana a 
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(h) within fourteen days from the commission of the offence a notice s[>ecify. 
ing the nature of the offence and the time and place where it is alK^getl to 
have l>een cammitted was served on or serU hy registered jK>st to him or 
the pers(^n registertHl as the owner of the vehicle at the time of the 
commission of the offence, or 

(c) within twenty-eight days of the commission of the oHenccL summons 
for the offence was served on him : 

Provided that nothing in this section shall apply wliere the Court is satisfieil 
that — 

(a) the failure to serve the notice or summons referred to in this sul)- section 

was due to the fact that neither the name and address of tlie accustHl 
nor the name and address of tlie registered owner of the vehieh* could 
witli reas{)»ial)le diligence ha\a* heen aseertaiiKnl in lime, or 

(b) such failure was brought about Iry the conduct of the accused. 

132. Jurisdiction of Courts. 

No Court inferior to that of a Presidency Magistrate or a Magistrate of the 
second class shall try any olience punisha!)Ie under this Act or any rule made 
thereunder. 


CIIAlTFdt X 

MISCKLLANFOUB 

133, Publication of and commencement of rules. 

( l) Every power to make rules given by this Act is subject to tlio condition 
of the rules being made after previous pul)Iicati()n. 

All rnhvs made under this Act shall Ix' published in tlic Oflicial (ki'/ctle^ 
and shall, unless some later date is ai)poinled, come into force on the date of 


such publication. 

Section lai — Note I C oC /.i 
n‘snlt of th it proseciitiofi is ronvictrd iin*ler 
S 115r)rS. 116 or* the s un*’ f.irts, 19^>2 Horn 
385 (386^ !A1H V 30; : ILH 11952) Born IKK) : 
1952 C:ri L Join N46. 

[2i aiu' faihir-* to provi* even onr of flu* 
cotulilions iru'iit if>nr<l in (hiv s('rtif>n roirlns 
tf»(* conviction nixlcr S. 115 or S li6in)''ns- 
taiiKihlc. 195S U;ij 3*17 (3-1 8) [A 1 U V a.5 () 
IH] : 1959 Cri L Jour 87. 

Section 132 — Note 1 

[P An offence nnf,lcr S. 86 of(J. .in 6 K.) 
Motor Vefiiclcs Act is not ;i “civil olfcncc’* us 
mentioned in S. 69 ( f the Army A(‘t us it is not 
tn ihh’' hy any Cviiiniii il Camrt in India. It is 
an otfence in th tf State alnnf” and triahlc hy 
a CTirmn d Court rn the St ate A crifoic.tl 
Court of the Stale of larrinvi and Kashmir dfK*s 
not coin-‘ vs itliin the (lefinitirm of the “( riininul 
Court” as dciined in S. 3 (vih) of the Arnry Act 
and, therefore, the offeiire of which the 
accuMsd is chargt'ii not Ixdng 'civil oflencc” tis 
definrxi in S. 3 (ii) of the Army Act is not 
triable by Court Martial hut hy a criminal 
Court of the State. 1960 J At K 139 (140) [AIK 
V 47 C 59] : hm Cri I. Jour 1453, 


Section 133 — Note 1 

tf] Section 133 cannot transmute a rule 
fraoied under the Act into a section ev*acted 
by the legislature. The validity of the rule 
*nust depend on its being intra vires of the 


Act under which it is framed. (’54) 1 C K 
(1954) Trav-Co 771 (777). (Hule 156 (2) of 
Travancoo* Coriun Motor Vehic les Kul<*s, 1052 
providing lor an apjical from an app(41ale 
order of tin* (Vntrd H<vird to C»ovenmK*nt 
invalid being in conlr.a vnition f>i S, 6*1 ) 

‘2; Sab s. (>) in nroviding for the placing 
of the rules made l>elm«* the hgi shilure has 
not made that a condition precedent nr u 
condition suhsrsj'ient to the (’(mniig Into 
force of the rule Its provisions are only diriT* 
tr>ry and tli<* nnnuuimpliiincc tfiercwitli will 
not render the rules rnatlf* uriilei the sec tion 
inv.iiid. 1956 .Andh 129 (137) 1 hS) AIU V 41 
C 45] : JI.H (K)56) Amlh W) (DIK. 

hp In view of proviso 2 to S, 6 Kart B States 
(l.avss) .Act, the rules framed uncier Bajasthan 
Motor \’» hn !r*\ ( )rdinama.' whi( h came into 
fore-' frcjui >6,3-1951, were valid, even (hough 
they w'ere not place<l Ixdore Ihe legislature 
wlien it met, for the first time, in M ircl) 1952. 
1055 K ij 19(22) [AlH V 42 C 8j : IKK (1953) 
3 Haj 931 (OB). , , 

14] The Travaocore-Coc bin Motor Vc4rir!e« 
Rulei^. 195^) were framed under S 64 of the 
Travancore,(ax hin Motcai Vehtch’s Act, 1125 
W'hfch did not rnnf lin any i^rovtsion corres- 
ponding to S 133 ( d of the Central Act and 
they have fK?t*ri specific ally ?favcd by the pm- 
vi*o to .S, 6 of the Bart B Sbite« (Law*) Act. 
1951. litmce tho^^ ndcn did not ceaite to be 
operative on 1-4-1951 with tfie exteoiion of 
the hl^or Ve!;icU*s Act. 1939 to tlie Slate on 
the ground that tlic roQuimiiimts of S, iS3 (3) 
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( 3 ) All rules made under this Act by the Central 'Government or by any 
-^[State Government] shall be laid for not less than fourteen days before 
^[Parliament or **[the State Legislature] ], as the case may be, as soon as possible 
after they are made, and shall be subject to such modifications ®[as Parliament 
or such Legislature] may make during the session in which they are so laid. 

[a] Stibstiiuiei for “the Central or Provincial Legislature**, by A. L. O., 1950, [b] Sub^ 
stituted for “the Legislature of a Part A State**, by the Part B States (Laws) Act, 1951 
(III of 1951), S. 3 and Sch. [1-4-1951], [c] Substitutad for “as the Legislature”, by 
A. L. O., 1950. 

^[1334^« Appoiminent of motor vehicles officer. 

( 1 ) The ^[State Government] may, for the purpose of carrying into effect 
the provisions of this Act, establish a Motor Vehicles Department and appoint 
as officers thereof such persons as it thinks fit. 

(^) Every such officer shall be deemed to be a public servant within the 
meaning of the Indian Penal Code. 

( 3 ) The ^[State Government] may make rules to regulate the discharge hy 
officers of the Motor Vehicles Department of their functions and in particular 
and without prejudice to the generality of the foregoing power to prescribe 
the uniform to be worn by them, the authorities to which they shall be sub- 
ordinate, the duties to be performed by them, the powers (including the powers 
exercisable by police officers under this Act) to be exercised by them, and the 
conditions governing the exercise of such powers.] 

[a] Inserted by the Motor Vehicles (Amendment) Act, 1942 (XX of 1942), S. 21 [3-4- 
1942]. 

•[ 134 . Effect of appeal and revision on orders passed by original authority. 

( 1 ) Where an appeal has been preferred or an application for revision has 
l>een made against any order passed by an original authority under this Act, 
the appeal or the application lor revision shall not operate as a stay of tlie 
order passed by the original authority and such order shall remain in force 
pending the disposal of the appeal or the application for revision, as the case 
may be, unless the prescribed appellate authority or revisional authority other- 
wise directs. 

Section 133 — Note 1 (contd.) 
of the Act were not complied with. 1954 
Trav-Co 140 (141) [AIR V 41 C 49]. 

[51 A party who desires to challenge the 
validity of the amendment of rule on the 
ground that tliere was no compliance with 
the provisions of S. 133 of tliis Act read with 
S. 23 of the General Clauses Act must make 
an averment to that effect in his pleadings. 

In the absence of such an averment he will 
not be allowed to urge that contention at the 
time of the hearing of the case. 1959 J & K 
141 (142) [AIR V 46 C 59] (DB). 

[0] In a case decided under the Motor Vehi- 
cles Act of 1914 it was held that the Rules 
framed under that Act by the Government did 
not apply proprio vigore to the subjects of 
Indian States but if there was any reciprocity 
agreement between the Indian Govemment 
and the Government of the State they became 
binding on those subjects by the force of that 
agreement. (’39) 1939 Nag L Jour 355 (355). 


Section 133A — Note 1 
[1] The individual who is invested with the 
authority and is r^uired to perform the duties 
incidental to an omce is an officer. Hence the 
Re^onal Transport officer, who is an indivi- 
dual invested with the autfiority and required 


to perform the duties incidental to an oifice, 
is an officer within S. 133A. 1959 Audh-Pra 
413 (416) [A I R V 46 C 117] : 1 L U (1959) 
Andh-Pra 375 (FB). 

[2] The Regional Transport Officer wlio is 
administratively a subordinate of I'ransport 
Officer must be taken to be his sul)ordinate ior 
the purnoses of S. 44A also. The fact th:it 
no rule has been made under S. 133A layintj 
down such subordination is not material. 1969 
S C 1191 (1198) [AIR V 47 C 208]. (AIH 195. 
Mad 599, Overruled,) ^ 1959 Andh-Pra 4l > 
(416) [A I R V 46 C 117] : I L R (1959) Andh- 
Pra 375 (FB). 


Section 134 — Note 1 

[1] An order passed on an application which 
fails to furnish the particulars required untler 
S. 46 cannot be saved by the provisions or 
sub-section (2). The omission is not a mere 

irregularity in view of the mandatory n.Ru re 

of S. 46. 1960 Mys 90 (93) [AIR V 47 C Zii 

[2] Sub-section (2) neither applies to tnc 
orders of a competent authority under the Ac 
which are wholly without jurisdiction 
affects the powers of the High Court to 

fere with such orders under Article 226 
Constitution. 1959 Mys 120 (122) [AIR V 40 
C49]. 
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(2) No order made by a competent authority under this Act shall lx;* reversed 
or altered on appeal or revision on account of any error, omission or irrecju- 
larity in the proceedings, unless it apj[>ears to tl>e prescrii>ed appellate autKo- 
rity or revisional authority, as the case may l)e, that such error, omission or 
irregularity has, in fact, occasioned a failure of justice.) 

[a] Subuiluiid by the Motor Vehicles (Aineridmejit) Act, 1956 vC of 1956), S. 97 [w. e. f. 
16-2.1957]. 

THE FIRST SCHEDULE 
FORMS 
*FOUM A 
section 7 

Form of application for licence to dnve a motor rehtcle 

1 

Application 

1 apply for a licence to enable me to drive ’•‘as a paid employee '^ptjhlic 
service vehicles, ^goods vehicles, the vehicles I wish to drive being of the 
following class (es)^' — 

"^(a) motor cycles, 

"*(1)) invalid carriages. 

(c) light motor vehicles, 

(d) medium motor vehicles. 

Ye) heavy motor vehicles, 

*(/) road rollers, 

"^({0 vehicle of a special tyi>e (description attached) constructed or adapted 
to l)e driven by me, 

^strike out irhicJiei'er i.v not a,pj>Ucal>lfi> 

[aj Suk<;htu(c(i tor tlu* oriKinal F(^rni 1)V tho Motor V ehicles ( Aniciulmciil) Act, 1956 (C of 
1956), S. 98 (a) ,wx*.t. 16-2-1957], 

H 

Particulars to furnished by the applicant. 

1. Full name and name of fatlier or husl)and 

2. Permanent address 

3. Temporary address 

4. Age at the date of application 

5. Have you previously held licence? If so. give particulars of all licences 

held 

6. Has any licence held by you l>een endorsed? If so, give particulars dnd the 

date of each endorsement * 

7. Have yoti l)een disqualified for obtaining a licence to drive? If so, for 

what reason . 

8. Have you been subjected to driving test as to your fitness or ability to 

drive a vehicle in respect of which a licence to drive is applied for? If 
so, give date, testing authority and result of test 

HI 

Declaraitm as to physical fitness of applicant and knowledge of driving 
regulations and traffic signs. 

The applicant is required to answer '‘Yes" or "No" in tlie space provided 
opposite each question. 

{a) Do you suffer from ^ilepsy, or from sudden attacks of disability, 
giddiness or fainting? 

(b) Are you able to distinguish with each eye at a distance of ^[25 metres! in 
good daylight (with passes, if worn) a motor car iminber plate 
containing seven letters and figures ? 
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(cj Have you lost either hand or foot or are you suffering from any defect irt 
movement, control or muscular power of either arm or leg ? 

(d) Can you readily distinguish the pigmentary colours red and green ? 

(e) Do you suffer from night blindness ? 

{/) Are you so deaf as to be unable to hear the ordinary sound signals? 

{gj Do you suffer from any other disease or disability likely to cause your 
driving of a motor vehicle to be a source of danger to the public ? 

(h) Are you cognisant of the provisions of sections 81, 82, 83, 84 and 85 of^ 
and the Tenth Schedule to, the Motor Vehicles Act, 1939 ? 

(i) Do you know the meaning of the traffic signs specified in the Niiilh 

Schedule to the Motor Vehicles Act, 1939 ? 

[a] Subsfituted for “25 yards’* by the Motor Vehicles (Second Amendment) Act, 1960 (LI 
of 19tK)). S. 5 [w.e.f. 1-1-1961]. 

I declare that to tlie best of rny knowledge and belief the particulars given 
in Section II and the declaration made in Section III hereof are true. 

Note l. — An applicant who answers "yes** to any of the questions (ah (c). 
(e), (f) and (g), or "no" to either of the questions (h) and (d) should amplify his 
answer with full particulars, and may be required to give further information 
relating thereto. 

Note 2. — An applicant who answer "yes** to questions (h), (c), (d), (h) and 
(i) in the declaration and "no** to the other questions may claim to be 
subjected to a test as to his competency to drive vehicles of a si>ecified class or 
classes. 

Note 3. — The provisions of the Motor Vehicles Act, 1939, referred to in 
question (h) are reproduced on the attached sheet, which should be detached 
and kept for subsequent guidance. 

Dated 19 . 


Signature or thurnb impression of applicant^ 
Note. — T he fee for the issue of a driving licence is Rs. 11. 

Certificate of test of ability to drive 

The applicant has passed/failed in the test specified in the Third Schedule 
to the Motor Vehicles Act, 1939. The test was conducted on a (here enter 
description of vehicle) 

on date 

Signature of Testing Authority. 

Duplicate signature or thumb impression 

of applicant.) 

'^[Form a a 

{See section 8A) 

For^n of application for the additioji of a new class of vehicle to a driving licence. 

I hereby applv for the addition of the following class/classes of motor vehicle 
to the attached licence : 

(a) motor cycles, 

(b) invalid carriages, 

(c) light motor vehicles, 

(d) m^ium motor vehicles, 

(e) heavy motor vehicles, 

(f) road rollers, ^ 

(g) a vehicle of a special type (description attached) constructed or adapte< 

to be driven by me. 
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* I enclose. 

(a) a medical certificate. 

(b) three copies of a recent photoi^raph, 

♦Required only where the apfil leant is not entitled to drive as a paid 
employee or to drive a transport n chicle and now wislics to do so. vStrike out if 
not applicable. 

Dated 19 . 

Stgnature (>r thumb imprf.ssiefi of applioanU 

Note. — No fee otlier than a fee for a test of com[)etcnce to drive is 
chargeable for the ndditicui of a new class of vehich^ to a drivir^g licence. 

Certificnto of of ability to dnvo. 

The applicant has passed/failed in tlie test specilicii in tlie Third Schedule to 
the Motor N’ehiclcs Act. 1939. The test was conducted on a (liere (‘nler descrip* 
tion of vehicle'' 

on date 

Signature of Testing Authority. 

Duplicate signat\ire or tluiinb impression 

of applicant.) 

Strdc out iriiWhrier is apf^WaJhf. 

\:\] J jiserled by llu* Motor W'lnclo.s ( Ainro<hm‘iit) Act, lO.'iU vC' oi S. 98 dO (w, e. i, 

ia.2-1957]. 

'"{FOHM B 
[.SVv section 11 

1'<>nn of application for the rcnev'al of driving licence. 

I hereby apj)l\' for the renewal of iny driving licence which is attacluHl. and 
particular.s of wliich are as follows : 

(a) Number. 

(h) Date of issue. 

(c) Licensing Authority by wliich licerua* was issue<l. 

My present address is 

If this address is not entcr(‘d on tlie licence 1 do/do not wish that it should 
be so eritered. 

If the licence is not attached, reasons why it is not availabhi. 

If tfie licence was not renewed within 30 days of llit* date of extury full 
reasons for the delay. 

The renewal of tlie licence lias not been refusi'd by any licencing authority. 

1 hereby declare that I am not subject to any disease or disability likely to 
cau.se my driving of motor vehicles of the elasses ciitttred in my licence to be a 
source of danger to the [jublic. 


Dated 19 

, Signature or thumb t mjrresston of applicant. 

AddrcKH, 

Note. — The fee for the renewal of a licence is hxe<l by .section 11 of the 


Motor W-hicles Act, 1939. reprmluccHl on the reverse. 

[a] Subs>itHt-d for tfic *1 Ff»rm hy tl»c Motor Vehicles (Araaidmcn! ) Act, 1953 (C of 

1956), S. 9b (t; e. f. 16-2-1957]. 

( lieveri^e) 

1 !• Renewal of driving licences. 

(1) Any licensing authority may, on an anplication made to it, renew a 
driving licence issued under the provisions of this Act with effect from the date 
of its expiry : 

Provided that in any case where the application for the renewal of a driving 
licence is made more than thirty days alter the date of its expiry, the driving 
licence shall be renewed with effect from the date uf its renewal* 
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(2) An application for the renewal of a driving licence shall be made in 
Form B as set forth in the First Schedule and shall contain the declaration 
required by that form : provided that where the applicant does not or is unable 
to subscribe to the said declaration, the provisions of sub-section (5) of section 7 
shall apply. 

(3) Where an application for the renewal of a driving licence is made 
previous to, or not more than thirty days after, the date of its expiry, the fee 
payable for such renewal shall be nine rupees. 

(3 A) Where an application for the renewal of a driving licence is made more 
than thirtv days after the date of its expiry, the fee payable for such renewal 
shall be eleven rupees : 

Provided that the fee referred to in sub-section (3) may be accepted by the 
licencing authority, if it is satisfied that the holder of the driving licence was 
prevented by good cause from applying within the time specified in that 
sub- section : 

Provided further that if the application is made more than five years after 
the licence has ceased to be effective, the licensing authority may refuse to 
renew the driving licence, unless the applicant undergoes and passes to its 
satisfaction the test of competence to drive specified in the Third Scnedule. 

(4) When the authority renewing the driving licence is not the authority 
which issued the driving licence, it shall intimate the fact of renewal to the 
authority which issued the driving licence.] 

FORM C 

[See section 7 (3) and section 12.] 

Form of medical certificate in respect of an applicant for a licence to drive any 
transport vehicle or to drive any vehicle as a paid employee. 

(To be filled up by a registered medical practitioner.) 

1. What is the applicant's apparent age ? 

2. Is the applicant, to the best of your judg- 

ment, subject to epilepsy, vertigo or any 
mental ailment likely to affect his 

efficiency ? 

3. Does the applicant suffer from any heart or 

lung disorder which might interfere with 

the performance of his auties as a driver ? 

4. (a) Is there any defect of vision ? If so, has 

it been corrected by suitable spectacles? .. 

^[(b)CsLn the applicant readily distinguish 

the pigmentary colours red and green ? 

(c) Does the applicant suffer from night 

blindness?] 

^[(d)] Does the applicant suffer from a degree 
of deafness which would prevent his 

hearing the drdinary sound signals ? 

5. Has the applicant any deformity or loss of 

members which would interfere with the 
efficient performance of his duties as a 

driver ? 

6. Does he show any evidence of being addicted 

to the excessive use of alcohol, tobacco or 

drugs ? 

7. Is he, in your opinion, generally fit as 

regards (a) bodily health, and (b) eyesight? 

8. Marks of identification. 
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I certify that to the best of my knowledge and t)elief the applicant 

is the person hereinalH>ve descriliw and that the 

attached photograph is a reasonably correct likeness. 

(Signature) 

[Space for photograph.] 

Nafne 

Designation 

Note. — .fecial attention should be directed to distant vision and to the 
condition of the arms and hands and the joints of Ixith extremities. 

[a] Sub!^tituted for the original quostiot) (h) by the Motor X'ehicles (Anunulment) Act» 
1939 (XL of 1939), S. 4 [29-9-1939]. [h] ibul 

FOUM D 

[See section S ( I ).] 

J)nrntg Lieenau 

No 19 

(Name) 

son/daughter of (father’s name) 

of (permanent address) 


(temjxjrary address) 


Signature or thumb impression* 

if necessary. 


is licensed to drive, throughout •[liidia], veliicles of llie followiiig des- 
cription ^ : — 

(a) motor cycle. 

invalid carriages, 

(c) light motor veliicles, 

(d) medium motor vehicles. 

(e) heavy motor vehicles, 

(f) road rollers. 

(g) a motor vehicle hereunder de.scrilxid : — J 


He is also authorised to drive as a paid^employee* '’(a transport vehicle]. 

This licence is valid from to 

®[To \ye struck out if inapplicable.] 

Dated 19 * 

Signature and designation of Licensing 
Authority- 

[a] Substituted for “the States** by the Part B Slates (I^ws) Act, 1951 (III of 1951), S. 3 
and Sch. [1-4-1951], [b] HuMUuted for ilem^i (h) to (k), by the Motor Vehicle# ( Aniend* 

ment) Act, 1956 (C of 1956), S. 98 (d) [w. e. f. 16-2-1957]. [c] InserUd, tlnd 

^[Authorisation to drive a transport vehicle-} 

*^[50 long as this licence is valid and is renewed from lime to time, thd 
holder is authoris^ to drive a transport vehicle,] 

State of 


19 « 


I>ai4, 


Signature and dmgnaUan of 
prescribed authority.] 
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This licence is hereby renewed 

up to 

Signature of Licefising 




Aiithariiy. 

the. 

day of 

..19 . 


the. 

day of 

..19 . 


the. 

day of 

..19 . 


the. 

day of 

,.19 . 


the. 

day of 

.19 . 



ENDORSEMENTS 


Date. 

Seettion and Rule. ^ 

Fine or other 

Signature of Endorsing 



punishment. 

Authority. 

/ 

1 





[a] Substituted tor the heading “Authorisation to drive a public service vehicle” hv th - 
Motor Velutdes (Amendment) Act, 1956 (C of 1956), S. 98 (d) [w. c. f. 16-2-19">71 

[b] Subslrtuti d by the Uepealing and Amending Act, 1960 (LVdII of I960}, S. 5 Scri. H 
[20.12-1900]. 


FORM E. 

[See section 24 ( l).] 

Form of Application for the Fe^jifitraiion of a Motor Vehicle. 

*[1. Full name, name of father or husband, and address of person to be 

registered as registered ow^ner 

lA. Age of the person to be registered as registered owner 

IB. Name and address of the person from whom the vehicle was pur- 
chased i 

2. Class of vehicle 

3. Type of body 

4. Maker's name 

5. Year of manufacture 

6. Number of cylinders 

7. Horse power 

8. Maker's classification or, if not known, wheel-base 

9. Chassis number • 

10. Engine number 

11. vSeating capacity (including driver) 

12. Unladen weight 

13. Particulars of previous registration and registered number (if any) 

Additional particulars to be completed only in the case of transport 

vehicles other than motor cabs — 

*>[13A. I hereby declare that this vehicle has not been registered in any State 
in India. 

Additional particular to be completed only in the case of transport 
vehicles other than motor cars. 

13B. Colour or colours of body, wings and front end ^ 

14. Number, description and size of tyres — 

(a) front axle 

(b) rear axle 

(c) any other axle...,,... 

15. Maximum laden weight 


[kgms.] 
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16. Maximum axle weight ^[(to be furnished in the Case of heavy motor 
vehicles only)] — 

(a) front a.xle ^{kgm.s.] 

(b) rear axle ‘'[kgms.] 

any other axle ../[kgms.j 

The alx^ve particxilars are to be filled in for a rigid frame motor vehicle of 
^[two or more axles, for an articulated vehicle of t1uec or more] axles, or, to 
the extent applicable, for a trailer (other than the trailer to be registered as 
part of an articulated vehicle) as the case may be. Where a second trailer or 
additional trailers are to be registered with an articnlate<l motor vehicle, the 
following particulars are to be furnished for each such trailer: - 

17. Type of body 

IS. Unladen weight 

19. Nuinl)er, description and size of t>res on ^[each] axle 

20. Maximum axle weight *'in respect of each axle (to l>e furnished in the 

case of heavy motor velvicles only)] 

Date 19 . Signaiure of Applicant* 

Exvlanation. -- An articulat(‘d veliicle means a tractor to which a trailer i.s 
attacluxl iri sucli a manner that part of the trailer is super- imposed on and part 
of the weight of tlie trailer is borne by the tractor. 

Note. - Tin* niotor vt^liicle above described is held by the [>erson to be 
registeretl as the registered owner, under a hire purcha.se agrt*ement 

vvith 

Signature of owner* 

Signature of Hire Purchase (Uunpany. 

Sut)stUntfd for c‘ntry 1. hv tiu* Motor V'ehicles (Aint*iuiincnt) Act. 195fl (C of 1956), 
S, 9S (o) Uv. o f. U>-2-1957j. [bj In rritfii, ihul. jc] Suhstituffid for “n)s/* hy th» Motor 
Vohu'h's \Socoiui Amondm(*ta) Act, 19tK) (IJ of UKiO). .S. 5 [w. c. f Ub SuUdu 

for “two or axles, for an arltculatfd vehicle of thrtjt* or more”, hy Act C of 

1956, S. 9S. i,cj ,':)ub;^tituted for “the*’, xlnd. [f] AJdtJ, Und. 

Form F 

♦ ♦ ♦ * ♦] 

til] Form F of the First Schedule is omitted hy the Motor Vehicles { AmendmetJt) Act, 
1956 (C of 1956), S. 9S (f) [This ainendmetit has not up to 2-11-1969 Ik*cu brought into 
force]. The old form was as follows : — 

“Form F 

[♦S>c Section 36 0^1 

Document to be furnished by the maker or nuthtrtsed assemhUtr tn ths ca»e of 
tran!i]v)Tt re hi Its other (ftan motor cafts. 

Certified that the vehicle Ch^^ssis No and Engine No 

is~designed for maximum* weiglits as follows when fitte<l with tlie tyre-c^rjuipuieiU Jij>cciiled 


fxdow : — 

Maximum laden wTighf ..,.11)*. 

Maximum weiglit front axle.. 

Maximum weight rear axle lh». 

Maximum wxnght anyiOther axle .......lbs. 

Tyre* — 

Front wheels 

Hear wheels 

Other wheels 


DtkU 


29 


Signature of maker or 
authiJriaed a$mmbler. 


Special •certificate to he fmMUehe i by an m^mHer. 

Certified that I am authorised by the mikor of th-* V hicle described above to iaaue tbit 
certificate. 


Bignaiure of auihoriml a$imUerJ* 
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FOBM G 

[See section 24 (2).] 

Form of Certificate of Begisiration. 


Registered number 

Brief description of vehicle, 

(e.g.. Ford touring car, Chevrolet 22 seater bus, Albion lorry, trailer, etc.) 
Name, name of father, •[or husband] and address of Registered 
Owner 


Signature of registering authority. 
Transferred to Signature of registering authority. 

Transferred to Signature of registering authority. 


Detailed descrijdion. 

1. Class of veliicle 

2. Maker’s name 

3. Type of body 

4. Year of manufacture 

5. Number of cylinders. 

6. Chassis number 

7. Engine number 

8. Horse power 

9. Maker’s classification or, if not known, wheel-base 

10. Seating capacity (including driver) 

11. Unladen weight 

Additional particulars in the case of all transport vehicles other than 

motor cabs — 

•[Additional particular in the case of all transport vehicles other tlian 
motor cars. 

11 A. Colour or colours of body, wings and front end ] 

12. Registered laden weight 

13. Number, description and size of tyres — 

(a) front axle 

(b) rear axle 

(c) any other axle 

14. Registered axle weight ‘[(in the case of heavy motor vehicles only)] — 

(a) front axle ^[kgms.] 

(b) rear axle ‘'[kgms.] 

(c) any other axle *^[kgms.] 

Additional particulars of alternative or additional trailer or trailers 
registered with an articulated vehicle — 

15. Type of body 

16. Unladen weight ^[kgms.] 

17. Number, description and size of tyres on °[each] axle 

18. Registered axle weight <*[in respect of each axle (in the case of heavy 

motor vehicle^ only)] *>[kgms.] 

Date 19 . Signature of registering authority, 

NOTE. — The motor vehicle above described is held by the person registered as 

the registered owner under a hire purchase agreement with 

Date 19 ./ Signature of registering authonty- 

[a] Inserted by the Motcn* Vehicles (Amendment) Act, 1956 (C of 1956), S. 98 (g) [w* e. • 
i6-2*1957]. [d] SubeUMed for “lbs.” by the Motor Vehicles (Second Amendn^t) . 
1960 (LI of 1980), S. 5 [w. e. f . 1*14961]. [cj SubetUuted for “the”, by Act C of 1956. 
S.98. [d] Added, im. 
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FOBM H. 

[See •[section 38].} 

Ciirtificate of fitness (applicMe in the cane of transfxyrt icicles (m!yj 


V^ehicle No is certifietl as complying with the provisions of 

Chapter V of the Motor Vehicles Act, 1939, and the rules made thereunder. 
This certificate will expire on 

Date 1 9 . ,S ujfuii u re and (hsi^futtum of 

1 nnjm't i ny autheyrt 

The certificate of fitness is hereby renew’ed 

up to 19 . 

up to 19 . 

up to 19 . 

Signature of Impfc^titig Authority^ 


[;i} SuhstitutM for “sections 38 aiul 39 (2)’* hy the \!otor V'ehiclcs { Arnciulment^ Act, 
1956 (C of 1956). S. 98 (h) [w. c. f. 16-2-19571. 

THE SECOND SCHEDULE 
[Soe Si'ction 7 ('>).] 

I. DiSKAHKiS AND DISABILITIES ABSOLUTELY DISQUALIFYINO A PEliSON 

FOB OBTAINING A LICENCE TO DRIVE A MOTOR VEHICLE. 

1 Epilepsy. 

2 Lunacy. 

3, Heart disease likely to produce sudden attacks of giddiness or fainting. 

1 Inability to distinguish with each eye at a distance of •[twenty- five 
metres] in good day light (with the aid of glasses, if worn) a series of 
st'ven letters atul figures in white on a black ground of the same size 
and arrangement as those of the registration mark of a motor car. 

5 A degree of deafness which prevents the ap[)licant from hearing the 
ordinary sound signals. 

^[G. Inability readily to distinguisli the pigmentary colours red and green.] 

7 Night-blindness. 

II. Diseases and Disabilities absolutely disqualifying a person 

FOR obtaining A LICENCE TO DRIVE A PUBLIC SERVICE VEHICLE, 

1. Leprosy. 

[a] HubstUufed for *'twenty-6ve yards** by tlio Motor V*chicles {Swjoiul Amcnuifrienl) Act, 
1960 (LI of 1960), S, 6 [w. c. f. 1-1-1961]. lb] Spb$l\iut€d for the origUail item, by tbo 
Repealing and Amending Act, 1939 (XL of 1939), S. 5 [29-9-1039). 


THE THIRD SCHEDULE 
[See sections 1 (6) (a) and 17 (6) A 
TEST OF COMPETENCE TO DRIVE 
PART I 

The candidate shall satisfy the person conducting test that he is 
able to — 

1. Start the engine of the vehicle. 

2. Move away straight ahead or at an angle. 

3. Overtake, meet or cover the path of other vqWCfleS and take an appropriate 

course. 

4. Turn right and left corners correctly. 

5. Stop the vehicle in an emergency aad normally, in the latter ca«e 

b^g it to rest at an appropriate^ part of the road.\ 

6. Drive the vehicle backwards and whilst so doing i^ter a limited opening 

either to the right or left 
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7. Cause the vehicle to face iu the opposite direction by means of forward 

and reverse gears. 

8. Give by hand and by mechanical means (if fitted to the vehicle), or. in the 

case of a disabled driver for whom it is impracticable or undesirable to 
give signals by hand, by mechanical means, in a clear and unmistakalJe 
manner, appropriate signals at appropriate times to indicate his intended 
actions. 

9. Act correctly and promptly on all signals given by traffic signs and traffic 

controllers, and take appropriate action on signs given by other road 
users. 

NOTE. — (i) Requirements 6 and 7 are not applicable in the case of a motor 
cycle or tricycle not ecjuipped with means for reversing. 

(ii) Requirements 6, 7 and 8 are not applicable in the case of invalid 
carriages. 

Part II 

The candidate shall satisfy the person conducting the test that iie is 
cognizant of the provisions of sections 81, 82, 83, 84 and 85 and of the Tenth 
Schedule; that he knows the meaning of the traffic signs specified in the Ninth 
Schedule; and, if he has not been medically examined, that he is not so deaf as 
to be unable to hear the ordinary sound signals, and is able to distinguish with 
each eye at a distance of “[twenty-five metres] in good day light (with the aid 
of glasses, if worn) a registration mark containing seven letters and figures. 

[a] Substituted for “twcMily-five yards** by the Motor Vefiicles (Second Amendinoiit) Art 
1960 (LI of 1960), S. 7 [w. e. f. 1-1-1961]. 


THE FOURTH SCHEDULE 

[See sections 14 (l) and S9 (l) and (:j).] 

AUTHORITIES ENTITLED TO GRANT LICENCES TO DlilVE, AND TO REGISTEK 
MOTOR VEHICLES, THE PROPERTY “[OR FOR THE TIME BEING UNDEK 
THE EXCLUSIVE CONTliOL] OF THE CENTRAL GOVERNMENT. AND 
REGISTRATION MARKS FOR SUCH VEHICLES. 

PART A 

The authorities specified in the second column may grant licences in respect 
of vehicles, the property “[or for the time being under the exclusive control] of 
the Department of the Central Government specified in the first column. 

Defence Department of the Central 1. District Commanders. 

Government. 2. Commanders of independent bri- 

gades. 

3. Officers commanding units havini; 

mechanically propelled vehicles 
in their charge. 

4. Commanders, Royal Engineers. 
PART B 

The authorities specifiealuthe second column may register motor vehicles, 
theptoperty “[or for tl^ time D^ing under the exclusive control] of the 
ment or the Central yovernmeiil^specified in the first column, and may 
certificates of fitness respect of sii^ vehicles. 

Defence Department of the Central r .The Master General of the 

Government. in India ^[or any person authoriseo 

by him in this behiif]. 
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PAST C 

Resrtstraiton nuirks /t>r vMcU» reffislertd umier s^cUom 39. 

•[A broad arrow followed by not more than six figures, or a broad arrow 
followed by a single letter and not more than "^fsix figures, or a broad arrow 
followed by two letters and not more than five figures].] 

[a] by the Motor Vehicles (Amendmeotl Act, 1942 (XX of 1942), S. 23 

13-4.1942]. [bj ibid, (c] for “A broad arrow al>ove twt>* figures 

representing the last two figures trf the year of purchase of the v^chirle follow^ by not 
^^ban for **five figurr^s*'. UKVi (C of 19^), 

THE FIFTH SCHEDULE 
[See sections 19 (2) and (3) and LSO.j 
OFFENCES OK CONVICTION OF WHICH AN ENDOBSKMKNT SHALL BE 
MADE ON THE LICENCE OF THE PKBSON AFFECTED. 

PART A 

1. Driving rtx?klessly or dangerously (st'ction 116). 

2. Driving while under the influence of drink or drtigs (swtion 117). 

-3. Abetment of an ottence under section 116 or 117 (st^ction 119), 

4. Taking part in unauthorised race or trial of si>et?<l (section 120). 

5. Driving when disqualified (section LS). 

6. Obtaining or applying for a licence witliout giving particulars of 

endorsement (section 114). 

7. Failing to stop on the occurrence of an accident (section S7). 

S, Altering a licence or using an altercxl licence. 

9. Any offence punishable with imprisonmtmt in the* commi.s.siof» of which a 
motor vehicle was ustxl, 

PART B 

1. Driving without a licence, or without a licence whicli is eflective, or 

without a licence applicable to the vehicle driven (section 3). 

2. Allowing a licence to l>e used by another p<?r.son [section 6 (‘3)]. 

3. Driving at excessive speetl (section 115). 

4. Driving wht?n mentally or physically unfit to drive (section IIS). 

5. Abetment of an offence punishable under section 115 or IIS. 

6. Refusing or failing within si>ecified time to produce licence (section H6), 

7. Failing to stop when required (section 87). 

8. Driving an unregistered vehicle (section 22). 

9. Driving a transport vehicle not covercxl by a certificate of fitness 

(section 38). 

10. Driving in contravention of any rule made under section 70 (2)(g) 

relating to spee<l governors. 

11. Driving a vehicle exceeding the permissible limit of weight (sectioii 124). 

12. Failure to comply with a requisition made under section 73. 

13. Using a vehicle in unsafe condition (section 121). 

14. Driving a trans[X)rt vehicle in contravention of section 42. 

•[THE SIXTH SCHEDULE 
[See sections 24 (3) and 29^(2).] 

REGISTRATION MARKS 

One of the groups of letters specified in the second column followed l>y any 
other letter shall be used as the registration mark fOr la vehicle in the State 
specified in the first column. 

Andhra Pradesh. AP, AD ^ 

Assam* AS 

iVol. lO.l 2 A. M. 37. 
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Bihar. 

6R 

‘"[Gujarat. 

GJ. GT] 

Bombay. 

BM. BY 

Kerala. 

KL 

Madhya Pradesh. 

MP, CP 

Madras. 

MD. MS 

Mysore. 

MY 

Orissa. 

OR 

Punjab. 

PN, PU 

Rajasthan. 

RJ 

Uttar Pradesh. 

UP, US 

West Bengal. 

WB. WG 

Delhi. 

DL 

Himachal Pradesh. 

HI 

Manipur. 

MN 

Tripura. 

TR 

Andaman and Nicobar Islands. 

AN 

Laccadive, Minicoy and Amindivi 
Islands. 

LC, MA 

'"[Pondichery. 

PY] 


Note. — These letters shall l>e followed by not more than fotir fi^ires, an 
the letters and figures shall be shown — 

1. In the case of Transix>rt 

vehicles . . . • Iji black on a white ground. 


2. In the case of temporary 

registrations (section 25) • In red on a yellow ground. 

0. In the case of registration 

marks allotted to dealers 

[section 41 (2) (k)] . . In white on a red ground. 

1. In other cases ... In white on a black ground.! 

lii] for tlKM>riginal Snhwluk* l>) the Motor \'ehieles (AineiuJnuMit) .\el, 

[C of 1956), S. 100 [w. e. f. 16-2-1957]. [h] Inserted hy Gujarat A. L. O.. 1960. /- 

,'^^rfed hy the Pondveherv (Application of M. Act) Order, 1959 (as ainead(*d in l9Hi^ . 
S, 2 119-6-1959]. 

THE SEVENTH SCHEDULE 


t X: 1 

la] I'he Seventh SeluHiule is omitted hy tlie Motor Vehicles ( AnH^ndinent) Act, 1956 C. 
1956), S. 101 [tins ainendnient has up to 2-11-1960 not lx^‘n brought into fort l 
Seventli Scht'ilule was as follows : — 


THE SEVENTH SCHEDULE 
section ‘17 (2). ] 

Maximum Axle Weights pkrvissible poe Tkansport Vehicles 


Table A. 

For each low' pressure pneumatic 
tyre, fitted to a wheel on th<; 
axle, of a nominal size — 

5*00-17 • • • 

5*25.17 
5*25.18 
5*50.17 
5*50.18 
550.20 
600-16 
6*00.17 
6*00-18 


The pertnissibh 
weight Ml 
pound.s is 

. 9Sn 
1,060 

. 1.140 

. 

L45(» 



[Thb] Motor Vbhiclbs Act. 1989 


[8CH Ttll 879 


Tabir a (contd) 

For each low pn?ssun* ntunim Uir 
tyre* fitted to a wm*el on th«' 
axlCf of a nominal size — 

eDO-20 

625^16 ... 

6*50-16 .... 

6*50-17 .... 

650.18 .... 

6'50l20 .... 

7 00.15 .... 

700.16 .... 

7*(X)-17 ... 

700.18 .... 

7 00.20 • . , . 

7-50.15 .... 

750.16 .... 

7-50.17 .... 

7*50.18 .... 

7- 50.20 .... 

7*50-21 .... 

8- 25-18 . * . * 

8*25-20 .... 

8-25-22 . o . ; 

8- 2.>.24 .... 

9*00-15 .... 

900-18 .... 

9*(X).20 .... 

900-22 .... 

9*00-2-4 .... 

975-15 ... 

9- 75. IS .... 

975-20 • ; . • 

975-22 . • . • 

9*75-24 .... 

1050-20 .... 

10.50-22 .... 

10-50-24 .... 

11 25-20 ... 

1125-22 .... 

U25-24 


f>ertnl9(«i!»le 
v^ t^ght in 

It---- 

1,550 
l.ilOO 
l.40t> 
1,550 
1,700 
. 1,850 

1 , a 500 
1,675 
l,a50 
2*05<» 

• 2.200 

1.7(H) 
2,050 
2.150 

2.450 
• 2.650 

2.650 
. 2,tKH) 

« l.UK) 

. (,l0o 

l.KK) 

2.650 

. 2.550 

;,550 

1.650 
i,175 

1.200 

f2rH) 

1.4{H> 

. 4.85<0 

5,21H) 

5.450 
5.80O 

. H,o5o 


Table H. 

For each Ivigh pre^^sun* pneumatic 
tyre, fitte<l to a wh(H‘l on the 
axle, of a nominal size 
;^)x5 
25 X 5 
54x5 
•25 X 5 
52x6 
54x6 

16 X 0 

52 X 6i 
52x7 
54x7 
56 X 7 
58 X 7 
56x8 
58 X 8 
40x8 

58x9 ... 

40x9 ... 


The {K^rmt>Nil»h 
weight in 
poiimft is- 
2,000 
2,fKK) 
2,000 
2.(KH* 
2,650 
. 2.650 

2,650 
2,950 
MKK) 
s300 
i,500 
5*300 
4*000 
4,200 
4,400 
4*850 
5400 
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For each high pressure pneumatic The permissihli> 

tyre, fittM to a wheel on the weight in 

arle, of a nominal size — pounds is— 

42 X 9 . . 5.300 

40x10 , . 5.700 

44x10 . . 6.150 


Explanation, — The figures “5 00-17*’, etc., in Table A represent, respectively, the nominal 
sectional diameter of the lyre and the diameter of the wheel rim ; and the figures “30 x 5**, etc 
in Table B represent, respectively the over-all diameter of wheel and tyre and the nominal* 
sectional diameter of the tyre, all figures being in inches. The actual sectional diameter of thr 
tyre w'hen mounted on its appropriate rim and inflated shall in.no case Iw less than the nominal 
sectional diameter. 

Note. — Tyres may be calibrated in so called metric sizes, for example, “170x20”. In that 
case the first number represents the sectional diameter of the tyre in millimeters and tht 
second number represents the diameter of the rim in inches. The permissible weight in pounds 
for each such tyre shall f)e determined by dividing the nominal sectional diameter of the tyn 
in millimetres by the figure 25*4, the quotient being the nominal sectional diameter in inclii ^ 
The permissible weight given in Table A for the nearest equivalent nominal sectional diainetc; 
in inches and the actual rim-diameter shall be the permissible weight for that tyre.” 

•THE EIGHTH SCHEDULE 
[S^ section 71] 

LIMITS OF SPEED FOR MOTOR VEHICLES 

Ma.vimum s[)etti 

Clas.s of vehicle per hour 

^[KUomHrr^' 

(1) If all the wheels of the vehicle are with pneumatic tyres 
and the vehicle is not drawing a trailer : — 

(a) if the vehicle is a light motor vehicle or a motor cycle ... No limit 

(h) if the vehicle is a medium motor vehicle ... ... ^[60! 

(c) if the vehicle is a heavy motor vehicle and a public service 

vehicle ... ... ... ... ... '"[501 

if the vehicle is a heavy motor vehicle but not a public 
service vehicle ... ... ... ... ^[40; 

(2) the vehicle is drawing not more than one trailer (or in 
the case of artillery equipment, not more than two trailers) and 
all the wheels of the drawing vehicle and the trailer are fitted 
with pneumatic tyres : — 

(a) if the vehicle is a light motor vehicle and the trailer being 

two- wheeled has a laden weight not exceeding *^[800 
kilograms] ... ... ... ... ... 

(b) if the vehicle is a light motor vehicle and the trailer has 

more than two wheels or a laden weight exceeding ®[8{)0 
kilograms] ... ... ... ... ... 

(c) if the vehicle is a medium motor vehicle ... ... 

(d) if the vehicle is a heavy motor vehicle ... ... 

(3) Any case not covered by entry (1) or entry (2) ... 

[a] Substituted for the original schedule by the Motor Vehicles (Amendment) Act, 

(Cof 1956), S. 102 [w, e. f. 18-2-1957]. [b] Substituted for the word “Miles” and the 
figuras ”35, 30, 25, 20 and 15,” wherever they occurred, by the Motor Vehicles 
Amendment) Act, 1900 (LI of I960). S. 8 [w. e, f . 1-1-1901]. [c] Substituted for 
pounds avoirdupois,” ibid. 
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THE NINTH SCHEDULE 
(As amended by Act 51 of 1960, S. 9.] 
[Sa« sections 75, 77 and 78.] 
Traffic signs 

Part A. — Mandatory Siena. 


Nt* t 

SPEED LIMIT 




Post Painted in 25 CM. 
BUdi A White Bands 


Notxb. — 

(l)The figum 20 is given merely as an example. The actual Sgiircf. will be a» prc»< ri- 
bed in each cate where this sign is used. 

(i) The general design of the post is given for guidance. 

fS) Where the speed limit is, or is to be, imposed only on a certain class or classes of 
motor vdiiole the dsss or classes will be specified on the “definition ffiate’*. Where 
in to a genaval tpetd limit appIleaMe to other motor vdiicles a special 

aimed limit is, or is to be imposed on vehicles of a certain class or classes, the 
genml •peed limit will !<« specified on the disc and the iqpeeiat speed limit 
together with the dsss or clasiea of vddde to which it appUw will be speoified 
on the “definitioii plate”. 
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Part A. — Mandatory Si^ns (contd.) 


N.. 2 

WEIGHT LlMIl 



AXIES OVER 

METRICTONS 

6(> CM. 


•Definition H«ic 

Wbttr 


No. No. 4 

TOTAL PROHIBITION OIRECTIQN SIGN 



No 5 

NO PARKING 



Note. — Sign No. 5 as here set forth may be amplified by instructions inscribed upo»» ^ 
definition plate placed below it as in the genmral arrangement sot fewrth in sigp 
No. 1 of this Part- Upon the definition plate may be set forth the limes 
which parking is prohibited. In like manner an arrow-head inscribed on the 
finition |^te will indicate that parking is prohitdted cm that part of the street 
or road lying to the side of the sign to which the arrow-head points. 
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Part A. — Mandatory Si^na (corntd.) 


No 6 

OVEA TAKING PROHIBITED 



Rod Bordet R 


•[ lO i 

ilSE OF &OUND SIGNALS 
PROHIBtTED 



fiadiffond White 
Device Mack .1 


[a] SuhHiluted for thf' original sign bv the Motor Vi'hiclrs (Ammdmpnt) Art, 19^19 
<X1. of m30\ S 7. 


•No. t 

MAIN ROAD A HEAP 
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Part B. Cautionary Signs. 

The signs of this Part shall be used in conjunction with a red triangular plate, 
the centre of which shall be either hollow or painted white, in the manner 
indicated in the general design reproduced below. 
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Part B. — Cautiooary Signa feow tf j 


No. . 

ROUGH ROAD 


No. 2 

ZIC ZRC < RIGHT I 



No. 2 No. 3 

ZIG-ZAG < LEFT » CROSS ROAl S 



No 4 No 3 

LEVEL CROSSINt. 1 EVLL CROSSING 

(GUARPBP I f UNCiUARPED) 
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Part B. — Cautionary Signs (eomtd.) 


No. 6 

RIGHT TURN 


No. 6 

LEFT TURN 



No. 8 

No. 7 DEAD END 

SCHOOL CROSS RQAP 



Red Border 


. No» y 
ROAD 


No. 9 

SIDE RQA0 (LEFT } 



Red Bordef 
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Part B. — Cautionary Signs (cc*iiij 


No 10 No M 

STEEP HILL ’ FERRY 



Red Border 


No 13 

NARROW BRIDGi 



Red Bordfe 
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Part-C Informatoiy Sisns. 


Ko 1 

FLfX^P GAUGE 
SIDE ELEVATION 



*No. 2 

ROAD JUNCTION APPROACH 



_ No. 5) 

BNP OP SPEED UMIT 



No.*4 
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THE TENTH SCHEDULE 
(See sections 77 and 78,) 

DRIYINQ RgaULATIONS 

1. The driver of a motor veliicle shall drive the vehicle as close to the left 
hand side of the road as may be expedient, and shall allow all traffic which is 
proceeding in the opposite direction to pass him on his right hand side. 

2. Except as prov ided in regulation 3. the driver of a motor vehicle shall pass 
to the right of all traffic preceding in the same direction as himstdf. 

3. The driver of a motor vehicle may pass to the left of a vehicle the driver 
of which having indicated an intention to turn to the right has drawn to the 
centre of the road and may pass a tram car or other vehicle running on fixed 
rails, whether travelling in the same direction as himself or otherwise, on 
(‘ither side r 

Provided that in no case shall lie pass a tram-car at a time or in a manner 
likelv to cause danger or inconvenience to other users of the road or pass on the 
left hand side a tram-car, which, when in motion would be travelling in the 
same direction as himself, while the tram-car is at rest for the purpose of 
setting down or taking up passengers. 

4. The <3river of a motor vehicle shall not pass a vehicle traveUing in the 

same direction as himself 

^a) if his p.issing is likely to cause inconvenience of danger to other traffic 
proceeding in any direction, or 

(hi where a point or corner or a hill or an obstniction of any kind renders 
the road ahead not clearly visilile. 

5. The driver of a motor vehicle shall not, when being overtaken or l>cing 
passtnl by anotlu^r vehicle, increase s[)eed or do anything in any way to prevent 
the other vehich* from passing him. 

6. The driver of a motor vehicle shall slow down when approacliing a road 
intersection, a road junction or a road corner, and shall not enter any such 
intersection or junction until he has become aware that he may do so without 
endangering tlie safety of j^ersons thereon. 

7. The driver of a motor vehicle shall, on entering a road intersection, if the 
road entered is a main road designated as .such, give way to the vehicles pro- 
ce^xling along tliat road, and in any other case give w^ay to all traffic approach- 
ing the intersection on his right hand. 

8. The driver of a motor vehicle shall, when passing or meeting a procession 
or a l>ody of tioo[)s or [>oIice on the march or when passing workmen cnigaged 
on road repair, drive at a speed not greater than *[2-5 km.) an hour. 

fa] SuhntjiuUi frtr “fiftt'en hy the Motor Vehirles (StHtmd Ariiendmeut) Act, JCMIO 

(LI of 1960). S. 10 [w. o. f. 1 1-1961]. 

9. The driver of a motor vehicle shall — 

(a) when turning to the left, drive as close as may be to Ihe left liand side of 
the road from which he is making the turn and of the road which he k 
entering, 

(h) when turning to the right, draw as near as may lie to the centre of the 
road along winch he is travelling and cause the vehicle to move in such 
a manner that — 

(i) as far as may l>e practicable it passes bevond. and so as to leave on 
the driver^s right hand, a point formed the intersection of the 
centre lines of the intersecting roads; and 
(ii) it arrives as near as may be at the left hand side of the toad which 
the driver is entering. 
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THE ELEVENTH SCHEDULE 

(Sm section 79.) 

SIGNALS 

X. When about to turn to the right or to drive to the right hand side of the 
road in order to pass another vehicle or for ^ny other purpose, a driver shall 
extend his right arm in a horizontal position outside of and to the right of his 
vehicle with the palm of the hand turned to the front 

2. When about to turn to the left or to drive to the left hand side of the road 
a driver shall extend his right arm and rotate it in an anticlockwise direction! 

3. When alx>ut to slow down, a driver shall extend his right arm with the 
palm downward and to the right of the vehicle and shall move tlie arm so 
extended up and down several times in such a manner that tlie signal can he 
seen by the driver of any vehicle which may be behind him. 

4. When aliout to stop, a driver shall raise his right forearm vertically out. 
side of and to the right of the vehicle, palm to the front. 

5. When a driver wishes to indicate to the driver of a vehicle Ixdnnd him 
that he desires that driver to overtake him, he shall extend his right arm and 
hand horizontally outside of and to the right of the vehicle and shall swing the 
arm backwards and forwards in a semicircular motion. 


ITHE) MULTI-UNIT CO-OPERATIVE SOCIETIES ACT, 1Q42 

(ACT VI OF 1942) 

[The Act printed here is as on 15-9-1 960.] 


CONT 

Sectionb 

1. short title, extent and apjdication. 

2. Co.operati\o societic^s to which 

this Act apjdies registered he- 
fore comineiu'tMnent of this Act. 

3. 0>-operativc societies to which 

this Act applies registered after 
coinniencement of this Act. 

4. Appointment and powers of Cent- 

ral Registrar of Ca)-0|x?rative 
Societies. 

o. Penalty for failure to furnish 


: N T s 

information re\]uir(xl uudei this 
Act. 

5A. Transitional provisions regarding 
certain co-operative societies 
affected by reorganisation of 
States. 

5B. Power to delegate. 

5C. Transitional provision ndatingto 
certain multioujit co-operati\e 
societies. 

6. Power of C'entral (a)vennnent t > 
makc‘ rules. 


STATEMENT OF OBJECTS AND REASONS 


'*Multi-unit ro-oiHoative sorioti(*s\ that is to 
say, co-operative societies opt'rating over more 
than one provinct*, are corporations within the 
meaning of entry 33 in last 1 of the Seventh 
Scheiluie of the Government of India Act, 
1935, and the legislative and executive juris- 
diction in of their incorporation, regu- 

lation and winding up is exclusively central. 
Any provisions of the Co-operative Societies 
Act, 1912, or of the Provincial Co-operative 
Societies Acts which might purport to vest 
excicutive jurisdiction in respect of such multi- 
unit societies in provinct^s can have no valid 
basis. It is, therefore, necessary to legislate 
for the inocnrporatlon, regulation and winding 
up of co-operative societies operating over 
more than one province. 

The BiU awlies to the .niulti-unit societies, 
the existing legislation applicable to the socie- 
ties operating within a single province. It will 


apply to all multi-unit scKutXics irrv‘''ix‘t tiv * oi 
their nature of their work. Provision h is btvji 
made to enable the Government to .iPpoint » 
Central Registrar but as the number of inuin- 
linit socieiies in existence at present is smilt. 

it is proposed to entrust the functions of th'' 

Central Registrar to the Provincial Recisti U' 
until the growth in the numlx^rs of mnlti-uiHj 
societies makes the appointment of a Genfr ‘ 
Registrar necessary. Powers of inspt'ction an* 
audit of the branch offices of a iTniiti-uin 
society will also be vtrsteil in the Registr ars e 
the Provinces where such branch offices m 
situated, and they will also have p<iwer to t » 
for such returns and information freni 
branches of multi-unit societies 
call for from single-unit societies registens 
them.” .. 

— Gazette of India, 1942, P:»rt \ . 

pngt‘ i ■ 
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ACT HOW AFFECTED BY SUBSEQUENT LBCiSiATION 

— Amended by Acts XXXIV of 1956; XXXVII of 1956: lAT of 1958; X! of lOflK 
— Adapted by A. L, O., 1950. 

COGNATE ACrrs AND PROVISIONS 
1. Co^FKltATIVK SOCtETlBS ACT, U OF 1912. 

[THE] MULTI UNIT CO-OPERATIVE SCXTETIKS ACT, !8i2 

(ACT VI OF 1942)* 

? :i*nd March, 

An Act to pt Of idr for the incorporation, nynlathm tind wimltitij up of coj>per<Mu^ 
gocietieif noth objects fwt confined to one province* 

WHEREAS it is expedient to provide for the lncarjK>ration. te^ulatioii ami 
winding up of co-operative societies with objec ts not confiiuHl to one province; 

It is hereby enacted as follows ; — 

[a] For Statement of Objects and Heasous, .<rv Car, o\ Ind , iVM2, l*r V. p 17, 

1. Short title, extent and application. 

(1) This Act may Ik? calletl THE MULTbUNlT CO (IPKKATIVK ScX^lETIKB 
ACT. 1942. 

*^[(2) It i'xtends to the wholt* of India except the .State of jaininn and 
Kashmir.] 

(d) It applies to all co-operative societies with objec Is not eonfiiunl to onu 
*[Statei incori)oratc*d lK?fore the coininenceinent of this Act nndet the Co- 
ojx^rative Societies Act, 1912, or un(h*r any Act relating to co o]H?rative 
s<K‘ieties in force in any *[Statcj, and to all co-oiM*rati\ c socu ti(‘s w ith object.v 
not confined to one State to Ik? incorjKirattHl after tlie coininciH cnjcnt of thi5 
Act. 

aj Substituted for the forin<*r snl>.v<»t'ln»n, by fbc Mulli-toiit ( S(H ieiioii 

i Ameinlincnt^ A('t. 1956 (XXXIV of 1956A S. 2 r‘2K.H4956 | 

2* Co-operative societies to which this Act applies registered before com- 
mencement of this Act. 

(1) A co-operative society to which this Act applies w hic h has bi-en n*gistere<l 
in any '[Statej under the law relating toco-operative societies in lorce in that 
* {State] shall lu? deemed in any other '‘I. State) to which its objects extend to l>o 
duly registercxl in that other ^IState] under the law lln rc in force relating to 
co-op<Tativc socit4ics, but shall, save as pros idinl in sub sections (2) ainlfd)* Iw* 
subject for all the pur[)o.ses of registration, control and rlisst)lntion to the law 
relating to co-operative .scxrieties in force for tlic time Indng'in th<» ^ Statej io 
which it is actually registercxl. 

(2) Where any such co-o[x;rative socictv has cst iblish(*d Ik for* (hi* com 
mencement of this Act or establi.she.s after trie c*omnienct?mcijt of this Aci: a 
branch or place of business in a *|StateJ other than that in which it is actually 
registered, it shall, within .six months from the* ciunmencennent of tliis Act or 
the date of t?stabHshment of the branch or place of liusiuess, as tlic case tnay 
lx?, furnish to the Registrar of O.op<?rative Societies of the ^ State) in which 
such branch or place of business is situatcTi a copy of its registcrcil by-laws^ 
and shall at any time it is requiretl to do so by the sai<l Registrar siihmil any 
returns and supply any information w hich the said Registrar might reipiire to 
he submittesl or s«ppli©<l to him by a co-operative society ac-tiiany ri^istered in 
that*[Sute]. 

(3) The Registrar of (>>-operative Societies of the *!Statei in which a iKranch 
or place of wsiness such as is referred to in sub-sectfon (2) is situated nitty 
exercise in respect of that branch or place of business any i>owers of audit and 
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of intpection which he might exercise in respect of a cooperative society 
actually registered in the *[State]. 

NoU. — Co-operative Societies operating over more than one State are corporations within 
the meaning of Entry 44 of List I of Sch. VII. Constitution of India, and the legislative 
and executive furisdiction in respect of their incarporattoa. regulation and winding up 
is exclusively central. Any provision of the Co-operative Societies Act, 1912 or ot the 
Provincial Co-operative Societies Acts which might purport to vest executive jurisdic- 
tion in respect of such multi-unit societies in tne States has no valid basis. This Act 
legislates for the incorporation, regulation and winding up of multi-unit co-operative 
societies, i. e., societies operating over more than one State. 

3* Co-operative societies to which this Act applies registered after com- 
mencement of this Act. 

(l) A society which might, if its objects were confined to one ^[State], be 
registered as a co-operative society in any ^ [State] under the law relating to co- 
operative societies in force in that ^ [State], shall, notwithstanding that its objects 
are not confined to the State in which its principal place of business is to be 
situated, be deemed for the purposes of registration as a co-operative society to 
be situated wholly in that ^[State], and may be registered by the Registrar of 
Co-operative Societies of that ^ [State] in accordance with the law relating to 
co-operative societies for the time l)eing in force in that ^ [State], and if so 
registered shall be deemed in any other ^[State] to which its objects extend to 
be duly registered in that other ^ [State] under the law there in force relating 
to co-operative societies but shall, save as provided in sub-sections (2) and (s), 
l)e subject for all the purposes of registration, control and dissolution to the 
law relating to co-operative societies in force for the time being in the ^[Statej 
in which it is actually registered. 

Where any such co-operative society establishes a branch or place of 
business in a ^[State] other than that in which it is actually registered, it shall 
within six months from the date of establishment of the branch or place of 
business furnish to the Registrar of Co-operative Societies of the ^[State] in 
which such branch or place of business is situated a copy of its registered bye- 
laws, and shall at any time it is required to do so by the said Registrar submit 
any returns and supply any information which the said Registrar might reijuire 
to l>e submitted or supplied to him by a co-operative society actually registered 
in that ^ [State]. 

(3) The Registrar of Co-operative Societies of the ^[State] in which a branch 
or place of business such as is referred to in sub-section ( 2) is situated may 
exercise in respect of that branch or place of business any powers of audit and 
of inspection which he might exercise in respect of a co-operative society 
actually registered in that ^ [State]. 

4. Appointment and powers of Central Registrar of Co-operative Societies. 

(1) The Central Government may, if it thinks fit, appoint* a Central Registrar 
of Co-operative Societies. 

(2) The Central Registrar of Co-operative Societies, if appointed, shall exer- 
cise in respect of any co-operative society to which this Act applies, to the 
exclusion of ^[State] Registrars, the powers and functions exercisable by the 
Registrar of Co-operative Societies of the ^[State] in which such society is 
actually registered. 

[a] The Joint Secretary in charge of Co-operation in the Ministry of Agriculture, 
of India, appointed as the Central Registrar of Co-operative Societies, see S. R. i 
dated 29-12-1958, Gaz. of Ind., 1957, Pt. Il-Sec. 3 p. ^ 

5. Penalty for failure to furnish information required under this Act. 

If any co-operative society fails to furnish the information j 

required to furnish by or under sub-section ( 2 ) of section 2 or sub-section 
section 3, or to submit any return requir^ to be submitted under 
t^ose sul)* sections, the sotdety, and any ofBoer or member of the society respo 
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sible for the failure, shall each l>e liable to fine which may extend to fifty 
rupees,, and the registration of the society may, at the discretion of the Regis^ 
trar of Co-opt?rative SiXTcties of the State in u hich the society is actually 
registered, be cancel It'd. 

*(5A« Transitional provisions regarding certain co-operative societies 
affected by reorganisation of States. 

(l) Where by virtue of the provisions of Rart II of the State's Reorganisation 
Act. 1956, ^[or any other enactment relating to reorganisation of States, any 
co-oj>erative society which, immediately before the day on which the reorga- 
nisation takes place], had its ol)jc( ts confined to one Slate Uxomes. as from that 
day, a multi-unit co-operative society, it shall 1 k' deemed to lx a co operative 
sfX'iety to which this Act applies and sliall be dt'crncd to he actuallv rc’gistered 
in the State in which the princii:>al place of bnsiness of the co operative society 
is situated. 

If it a[')pears to the Centriil Registrar of (a) operativ e S(X'ieties necessary 
or e xpedient that any such socit*ty should lx rec-onstituted or reorganiscHl in 
any manner or that it should be dissolved, the (Jentral Registrar may. with the 
approval of the Central Cioverninent, place before u meeting of the general 
body of the sexiety held in such manner as may be prescribed by rules rnatle 
xinder this Act, a scheme for the reconstitution, reorganisalion or (lissolntion of 
the society, including proposals regarding the formation oi new eo operative 
S(X'ieties and the transfer thereto of the assets and liabilities of that soeit'ty. 

(.l) If the scheme is sanctioned by a resolution j)assed by a majority of the 
members present at the said UKxting, either witnonl modifications ()r with 
modifications to which the (aaitral Registrar agrees, he shall certify the scheme 
a?id upon such < crtificalion, i\iv sch<*me shall, notw ithstanding anything to tin* 
contrary contained in any law. regulation or bye law for the time Ixing in 
force, ix binding on all the soei<*ties affected l>y the s( heme, as w ell as the 
shareliolders and creditors of all such soeitditrs. 

(4) If the scheme is not sanctioned tinder sub section f/ij, the Ca'ntral 
Registrar may refer the‘ scheme to such Judge of the approjtrtate High (anirt as 
may l>e nominated in tins behalf by lljc Cdiitd Justice tliereof, and ttie d<xisi(>n 
of that Judge in regard to the scheme shall be final and shall l>e binding on all 
the societies affected by the scheme as well as the shareholders and creditors 
of all such soc ieties. 

Explanation.-- In tliis sub-section “appropriate High Court" means the High 
Court within whose jurisdiction the priiK‘i[)aI plac e of bnsines.s of the multi- 
unit C()-o[xrative society is situated.) 

la] St^rtions 5-A and 5-H wf-rc iusrrftui by tlw* States llrorRanisatinn Act. 1056 (XXXVdl 
of 19.56), S. 105 [w, <• f Kll-1956|. lb] tor “any r o-oix^r.il ivc socit?tv which, 

inmifxliatcly IndcJrr ihc Ist day of Nr»vrinl»or. 105fi^' by (ho Arxlhra I9adt'v}i and Mniras 
(Alteration of fioundarn's) Act, 1959 (I A I of 1959), S, i9 [\v. r. { 1.4*l^>60j. 

MSB. Power to delegate. 

The Central Covenimeiit inay. by ‘'notiheation in the Official (;3zette, direct 
that any power or authority exercisable by the Central liegistrar of (.o-ojK^ralive 
Societies rinder this Act shall, in relation to such matters and snlriecl to such 
conditions as may l)e siK^cified in the direction, lx; excrcisal>le also by such 
Registrar of Co-operative Societies of a State or by such officer sulx)rd>riate to 
the Central Government or to a State Ck»vernment as may lx* s|hx ified in the 
notification.] 

fa] Set Fof^t-DOte (a) under S. 5A [b] F<»t *ii<b nolifi. ^ S. B O. 115 daltxl 

2»-l2-195e published in Car. of Ind., 1957. Ft. U-S«-t (ion 3. page ftx 

*{5C. Traneitional provision relating to certain multi unit co-operative 

societies. ,r. , , , — „ , 

(1) Where, in respect of any co-operative society spec-ibed in the Twdtfth 
Schedule*’ which under the provisions of sub-settlon (1) of section 5A beconies 

iVd. 10.1 2 A. M. 38. 
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a multi-unit co-operative society, the Board of Directors unanimously adopt;^ 
any scheme for the reconstitution, reorganisation or dissolution of the society, 
including proposals for the formation of new co-operative societies and the 
transfer thereto of the assets and liabilities and employees of that society aiu! 
the State Government of Bombay certifies the scheme at any time before the 
1st day of May, 1960, then notwithstanding anything contained in sub section (:j) 
or sub-section (3) or sub-section (4) of the saicl section or any other law, regula- 
tion or bye-law for the time being in force in relation to that society, the 
scheme so certified shall be binding on all societies affected by the scheme, as 
well as the shareholders, creditors and employees of all such societies, subject 
to such financial adjustments as may be directed in this behalf under sub- 
section (3), but no such scheme shall oe given effect to before the said day. 

(i^) When a scheme in respect of a co-operative society is so certified, the 
Central Registrar shall place the scheme at a meeting, held in such manner as 
may l)e prescribed by rules made under this Act, of all the persons who, imme- 
diately oefore the date of certification of the scheme, were members of the 
society and the scheme may be approved by a resolution passed by a majority 
of the members present and voting at the said meeting. 

(3) U the scheme is not so approved or is approved with modifications, the 
Central Registrar may refer the scheme to such Judge of the High Court at 
Bombay as may be nominated in this behalf by the Chief Justice thereof and 
the Judge may direct such financial adjustments to be made among the societies 
affected as he deems necessary, and the scheme shall be deemed to be approved 
subject to tliose financial adjustments. 

(4) If in consequence of the directions given under sub-section (3), a society 
becomes liable to pay any sum of money, the State within whose area the 
society is located snail be liable as guarantor in respect of the payment of such 
money.] 

[a] IixserM by the Bombay Re-organisation Act, 1960 (XI of 1960), S. 73 [w. e. f. 1-5- 
1960], [b] That is, the Twelftli Schedule of thi* Bombay Re-organisation Act, 1960. I lie 

Co-operative Societies .specified in the sai<l schedule are r (1) the Bombay State Co-opera- 
tive Bank Ltd.; (2) the Bombay State Co-operative and Mortgage Bank Ltd.; i'V thr 
Bombay State Co-operative Housing Finance Society; (4) the Bombay State ludnstriil 
Co-oj[.)erative Association; (5) the Bombay State Co-operative Union; and (6) Muinhii 
Rajya Sahakari Karkhana Sangh. 

0. Power of Central Government to make rules. 

The Central Government may, by notification in the Official Gazette, make 
rules'^ for carrying into effect the provisions of this Act. 

[a] See the Multi-Unit Co-operative Societies Rules, 1957, Gaz. of Ind., 1957, Ft. II-S 3 , 
page 1122. 
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STATEMENT OF OBJECnS AND REASONS 


“By the twenty-fourth section of the Canton- 
0 K*fits Act, IbM), the C^ovcrnor-Oneral in 
Council is empowcmt to prohibit the le\ y of 
any tax m a cantomuent. or to ex<nnpt any 
person or class ot p<*rsons from the oj'k'ration 
of any tax leviable there. 

This power was conterretl chietly with a 
view' to the exemption of military men in 
cantonments situate within the liiviits of 
miinieipahties frctn etrtaiii deseriptiouN of 
municipal taxation. I here aR\ Ivowcver, cases 
in which, owing to the want of act Dimnofia- 
tion in cantonments nr to some t^tht r < ause. 
military men are compel le<i to resnie within 
the limits of a municipality. l>nt out ol c.inton- 
ments. In such cases the power in (juestion js 

ACT HOW AFFFX Tl n UY 

—Amended bv Acts X of 1927; XIV of 1972, 
XXXV of 19 >4. 

—Adapted bv A. O. 1977; A. C. A. O. 194B; 

A. L. 0.1950 ; 2 A. L. O. 1950 
— Exteiuie<l by At ts LTX of 19*19; XXX of 1950, 


inapnht able; and it was act'oitliuglv propositi 
by the Sehn t ( aunmittiH^ on the C^intonmmit 
Hill th.lt the defvs t sliouhl Ix' suppluvl by A 
provivion to mserletl in the Hdl tor the 
control of Menu ipal taxation, for tlie mtrt»* 
duction ot w Im ii h ave liad then Ihx'ii gr antiHl. 

As, however, tb it bdl is not at prv^sent to Iw 
proctxxiixl with, it has btsai tlioughlulesirable 
to make tin* iuh e>‘. irv nioviMOns in a s< jvirate 
Hill; iiiul the prcAcnt bill l» is at t ordingly bivn 
preparcil lor this purp(>st\ 

1 lie bill d so piovnlf’s fnr the exemption of 
Chiveniment property from mnnitipal taxa- 
tion, res ent cxjx'neiu e h.iving slmvvn itucli a 
powt'r to be ncce.ssaiy. ’’ 

—XliiT. of hub, IHHO, Tart V. page 197, 

SU BSEQl* ENT LI C; ISL A1 ION 

Extriulcsl in Homb;iy by ITom. Act IV" of 1950. 

Exteruletl ui Madhya I’ratlesh liy M. P. At t 
XU of 1950. 

— FAtentltN] in Punjab by Pnnj. At t V of 1950. 

— Heixalctl in part by Act X of 1914. 


[THE] MUNICIPAL TAXATION ACT. ISSl 
(ACT XI OF 1S81)» 

February, h^Sl.] 

.In Act to (five power to prohibit the levy of muvicij>al taxcK ui cirlani eases. 

Preamble. 

WHKKKAa it is cxjH'diont to ornpowtT ^'[C.ovcrnrnonfl to nir)hil)it. in certain 
cases the levy of niuiiieipal taxes payahU^ l>y persons in tne nnlitary. "'(naval) 
^[or air-force] service or liy the 'Mutate Governinentj ; It is hereby cnactwl 
as follows 

[a] For St.itcment t>f ()l)j<*<'ts ainl Heasons, Cbi/. ol Inrl., ISHO, Pi, V", p, 197. 

7 his Al t h is bta n (‘VtrndfHl to the new IVovint f*s ami Mergt fl St.ites bv the Merged 
States (Law s) Act. 1949 (IdX f)f 1949), S. 7 [1-1-1950! and to the .States of Munijnir, Tri- 
rmra am! V'indliy.i Pradesh by the laiiori 'Perntoiif*s (Laws) Act, 19.50{XXX of 1950), S. 7 
[16-4-19.50). 

It has also been cxtendiHl to States mergini in tlie Slate ot — 

Bombay by Horn. A( t IV" of 1950; 

Madhya Pradesh by M. P. Af t XII of 1950; 

Punjab Iw Ibmj. Act V of 1950. 

lb] Stit'Btiiulfd for ‘’the Ciovernor-C irncral in ConneiP* by A. C. A. ()., 1948 , (i j Tnnttri^ 
ed by the Ameinling Act, 19^4 (XXXV of 1974). S. 2 and Sch. id] InutrUd fiy the 
Hepealing and Amending Act, 1927 (X of 1927), S 2 ami Sch. I. 

!• Short title. 

This Act may he called THE MUNICIPAL TAXATION ACT, 18SL 
Local extent. 

It extends to the whole of India except ‘(the territories, which immedtately 
before the 1st NovernlKT, 1956, were coinprise<l in Fart B States] ; *»[ * * ]. 

[a] Sub'^tituUd for “Part H States”, by 2 A. L. O , 19,56. ImrmNhately iK'forc the ht Nov, 
19^, the following were the Part H St.ites in Irulia : Mydcraliad, jarnum anri Kadimtr» 
Madhya Bharat, Mysore, Pepsu, Haj i^than, Sanrashtra and 1 r avanrorc-OK hin. [b] Th« 
words “and .shall come into force at once'* were fmatUd by tlie Iie|K*ajnig ami ■ aiending 
Act, 1914 (X of 1914). 

2« ‘^Municipal Committee'* defined. 

In this Act “Municipal Committee'** includes a Mimiciiial Cori^oratiou or a 
body of Municipal Commissioners constituted by or under the provisions of any 
enactment for the time being in force, 

[a] For the purposes of this Act, ev^'ty Cantonment a* defined In the Cantontnooitt 
Act. 1924 (11 of 1924), is deemed to l)e a Municipal Committee ! /## S. 97 of that Act. 
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3m Power to prohibit levy of tax. 

Notwithstanding anything contained in any enactment for the time being in 
force, the ^[Central Government] may, by an order in writing, prohibit'^ "the 
levy by a Municipal Committee of any specified tax — 

(a) payable bv any person subject to the *‘[Army Act, the Indian Army Act,^ 
1911,] ‘^[tne Naval Discipline Act * ] the Indian Navy (Disci- 

pline) Act, 1934,] ^[the Air Force Act or the Indian Air Force Act,^ 1932] 
who is compelled by the exigencies of military ^ [naval] *[or air-force] 
duty to reside within the limits of a municipality ; 

h [- 1C ^ ^ ^ 

The ^[Central Government] may, by a like order, rescind any such pro- 
hibition. 

[aal For iiist:inces of such Orders relating to tlie Military, see General Statutory Uulcs 
ana Orders, Vol. II, p. 278; for exemption of bicycles and tricycles used by non-Coiu- 
missioned Officers and Soldiers, see ibid, [a] Substitute i for “Army Discipline anj 
Regulation Act, 1879, or the Indian Articles or War”, by the Repealing and AuK iidue^ 
Act, 1927 (X of 1927), S. 2 and Sch. I. [b] See now the Army Act, 1950 (XLVI of 1950^ 
[c] Jnsjrfed by the Amending Act, 1934 (XXXV of 1934), S, 2 and Sch. [dj The words 
“or that Act as modified by” were omitted by A. L. O. 1950. [e] Substituted for “or the 

Air Force Act” by the Air Force Act, 1932 (XIV of 1932), S. 130 and Schedule. [{] 
now the Air Force Act,^ 1950 (XLV^ of 1950). [g] Insert d hy Act X of 1927, S. 2 itid 

Sch. I. [h] The words “or (b) payable by the Secretary of State for India in Connc;l ’ 
were omit'ed by A. O. 1937, 

Js'ote : There arc cases wliere due to want of accommodation in cantonments, military p.-r- 
sonnel are compelled to reside in municipal areas Init out of cantonments. In mk h 
cases, pow'ers given to the Central Government by the Cantonments Act, to exL‘m{.>t siu h 
persons from being subject to municix^al taxes, are not eiiongli. This sc'ction gives the 
Central Government this power. 

i3A. Power of State Government to prohibit levy of taxes on it. 

Notwithstanding anything in any enactment for the time being in force, tlie 
^[State] Government may by an order in writing prohibit the levy by a .Muni- 
cipal Committee of any specified tax pavable by the [State] Governineiit and 
may by a like order rescind any such pronibition.] 

[a] Inserted by A. O. 1937. 

4. Central Government to pay taxes referred to in section 3. 

So long as any order made under section 3, prohibiting the levy of a ta.\ on 
any person mentioned in ] that section remains in force, the 

^[Central Government] shall be liable to pay to the Municipal Connnittee 
mentioned in the order the amount which otherwise would have been pa\ able 
to such Committee by such person : 

Provided that the ‘"[Central Government] shall not be liable to pay any sum 
in respect of any horse which such person is bound, I)y the regulations of the 
service to which lie belongs, to keep. 

[a] The words “clause (a) of” were omitted by A.O. 1937. [!)] Substituted for “SccryLiry 
of State for India in Council”, ibid, [ej Substituted for “said Secretary of State in Comi' 
cil”, iUd. 

Sm Payments to be made in lieu of taxes referred to in section 3A. 

So long as any order made under [section 3A] prohibiting the levy of any 
tax payaWe by the ^ [State Government], remains in force, the said ^ 'State 
Government] shall be liable to pay to the Municipal Committee, in lieu of such 
tax, such sums (if any) as an officer from time to time appointed in this beh id 
by the [State Government] may, having regard to all the circumstances of the 
case, from time to time determine to be fair and reasonable. 

[a] Substituted for “section 3”, by A.O. 1937.1 

6* Decision of question arising under this Act. 

If any question arises whether any duty is military, ^[naval] ^[or air forcej 
duty within the meaning of this Act, the decision of the ^[Central Governmen 
thereon shall be conclusive. 
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If any question arises whether any person is compelled as aforesaid to reside 
within the limits of a municipality or is fx>und as aforesaid to keH?p any horse, 
the decision thereon of sucli authority as the ^[('entral Government) mav\ from 
time to time, appoint in this Ixdudf shall Ih^ conclusive. 

[a] hy the Amending Ac t, 19f;4 (XXXV of m4\ S 2 aovl Sefu [b] by 

the Rept^ihnt: and Anieinhiig Ac t. 192T iX of 1927). S 2 aiui h. I 


(THE INDIAN) MUSEUM ACT. 1910 
(ACT X of 1910) 

[The Act printixl here is as on 1-12-19(^0 ] 
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— Adaptf^l by A. O , 19>7; A. C. A. O . HM8; A. I. O . Um 

— Hcpc^hxl ill part by Act X of 1914, 


[THE INDIAN] MUSEUM ACT, 1910 

(ACT X OF 191 Of 

flsih Marrh, I9I0j 

An Act to consoiidite and atnctul tlie law relatiruj lo Indian 
Whereas it is expedient to consolidate and amend the law relating to the 
Indian Mujseum; It is hereby enacted as follows : 

[a] For Stateoient of Ohji^ts and Heasewt, aw CUxz, of IikI., 1009, Pi V, p. 109; for Rcjp^rrt 
of Select Committee, w dnd, 1910, Ft. V, p. 6^, 

This Act applies only to the Indian Musetim, which is sit«iatr*il in Calc»itla, 

Pbbliminabt 

Xm Short title and commencement. 

( 1 ) This Act may be called THE IKDIAK .VICSEtJM ACT, 1910. 
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(2) It shall come into force on such Mate as the ^[Central Government], by 
notification in the ^[Official Gazette], may direct. 

[a] The Act came into force on 1-6-1910, see Gaz. of Ind., 1910, Pt. I, p. 411. 

INCORPORATION OF THE TRUSTEES 

2* Constitution and incorporation of the Trustees of the Indian Museum. 

*[fjJ The Trustees of the Indian Museum (hereinafter referred to as the 
Trustees) shall be — 

fa) the Governor of West Bengal, ex officio Chairman; 

(b) the Secretary to the Government of India in the Ministry concerned with 

matters relating to the Indian Museum, ex officio; 

(c) the Mayor of the Corporation of Calcutta, ex off icio; 

(d) the Vice-Chancellor of the University of Calcutta, ex officio; 

(e) the Accountant-General, West Bengal, officio; 

(f) four persons to he nominated by the Central Government, one of wliom 

shall be a representative of commerce and industry chosen in consulta- 
tion with the Government of West Bengal; 

(g) one person to be nominated by the Government of West Bengal; 

(h) one person to be nominated by the Council of the Asiatic Society, 

Calcutta : 

Provided tliat if any of the Trustees referred to in clauses (b)y (c)y (d) and (e) 
is unable to attend any meeting of the Trustees, he may, with the 
previous approval of the Chairman, authorise a person in writing to 
do so,] 

(2) Tlie Trustees shall be a body corporate, by the name of ‘The Trustees of 
the Indian Museum'", with perpetual succession and a common seal, and in 
that name shall sue and be sued, and shall have power to acquire and hold 
property, to enter into contracts, and to do all acts necessary for and consistent 
with the purposes of this Act. 

(d) The nominated Trustees shall, save as herein otherwise provided, hold 
office for a period of three years : 

Provided that the authority nominating a Trustee may extend his term of 
office for one or more like periods. 

[a] Sub.'^tituted for the original suh-scction (1) by the Indian Museum (Amendment) Act, 
1960 (XLV of 1960), S. 2 [30-11-1960]. 

3* Minimum number of Trustees and quorum. 

(1) The powers of the said body corporate may only be exercised so long and 
so often as there are ‘‘[six] members thereof. 

(2) The quorum necessary for the transaction of business at a meeting of the 
Trustees shall not be less than ^[four]. 

[a] Substituted for ‘nine’ by the Indian Museum (Amendment) Act, 1960 (XLV of 1900) 
S. 3 [30-11-1960]. [b] Substituted for ‘six*, ibid. 

4* Power to appoint new Trustees. 

If a nominated Trustee — 

M dies, or 

(b) is absent from the meetings of the Trustees for more than twelve consecu- 

tive months, or 

(c) desires to be discharged, or 

(d) refuses or becomes incapable to act, or 

(e) is appointed to perform the duties of ^[any of the oflBces specified in 

clauses (a) to (e) of sub-section (i) of section 2], 
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the authority which nominated the Trustee may nominate a new Tnistt^e in his 
place. 

[aj StibHitutfd for the words, fiijuro. hriickt*t5 and letter ‘'anv office spceifitHl in 2, 

clause (aV* by the Indian Musetim (Aim'ndinent) Act, U>eO (XLV of 1900), S. 4 
[3041-19611]. 

Vacation of ofiice V)y existing Trustees. [ Uefx'aled hy thf Indtan Museum 
(Amendment) Act, I9C0 (XJ.V of I960), neetton 3 IdiKl L]960j.j 

PlUTPEUTY AND POWERS OF THE THUSTEF^ 

6. Property vested in or placed under the control of the Trustees. 

(I) All the nro|H'rty. whether inovahle or inunova!)le, which at l!te com- 
mencement of tliis Act is held h\- the Tnisteccs of the* Imlian Museum canstituttHl 
by the ‘'Indian Museum Act. ISTO, on trust for ll)C pur[)oses of the said Museum 
shall, together witli any such property whieli may ht'reinafttT be 
}MH|ueathtttl, trans'f<‘rred or aetjuiretl lur the saiil [unpost's, \est in the Trustees 
of tlie Indian Miisenm constituted l)\ this Act on trust for the {)ur poses of the 
said Museum : 

Provided that the Trustees may expend the e.ipitul of any portion of sued) 
propert\’ which may consist of money on the maintenance, improvement and 
enlargement of the collections de|K)sited in, [>resentiHl to or pureh.ised f(»r, the 
said Museum or otht^rwise for the purposes of the sain(‘ as they may think fit. 

(':/) The Trustees shall have the exclusive [>ossession. occupation and eontrol, 
for the [)nrposes of such trust, of the land specifiinl in the schedule, inelucling 
any buildings which may have l)een, or may hereafter Ik\ erected thereon, 
other than those portions thereof w'hich have been s(‘t a[)art by the Trustees 
for the records and offices of the Geological Survey of India. 

;<ij fifjiedled hy tins Act, S. 17. 

7. Power to Trustees to exchange, sell and destroy articles in collections. 
Subject to the provisions of any bye-laws made in this belialt, the* Trusttres 

may. from time to time, - 

GeHieliver, by way of loan, to any person the wlmle or any jmrtion of, or 
any article contained in. any collection vested in tluun und(*r this Act; 

(h) excliange or sell duplieat(‘s of article’s c'ontaiiied in any such (‘oIle»ction 
and take or pureliase, in the place of such du|)licat(*s. such articles us 
may in their opiniein be? worthy eif prese*rvation in the Miiseuim ; 

(r) present duplicates of articles contained in any such collection to other 
Museums in ‘‘[India] ; and 

(d) remove and destroy any article contaiiu I in any such ct)llection. 

U] Stihsiiluted for “the* f’rc»vincc}i“. by A.L.O., 19,'30. 

8* Power to Trustees to make bye-laws. 

(1) The Trustee.s may from time to time, with the previous sanction eif the 
^ [(Antral Government], m.ake bye laws consistent with this Act '‘(and tlie rules 
made thereunder] for any purpose necessary for tlu' execution of their trust. 

(2) In particular, and without prejudice to the generality of the foregoing 
powder, such *»[hye-laws] may provide for - 

(a) the summoning, holding and adjournment of general and sjxx ial meetings 

of the Trustees ; 

(b) the securing of the attendance of Trustees at such meetings ; 

(c) the provision and keeping of minute-liooks and account-fiooks ; 

(d) the compiling of catalogues ; 

(e) the lending of articles contained in the collections vested in the Trusteei; 
{/) the exchange and sale, and the pres^tation to other Museums in Hlndia], 

of duplicates of articles contained in such collections ; 
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(g) the removal and destruction of articles contained in such collections ; and 

(h) the general management of the Museum. 

[al J netted by the Indian Museum (Amendment) Act, 1960 (XLV of 1960), S. 6 
19^]. [b] Htthniituted for ‘rules*, ibid, [c] SubstUutsd for “the Provinces’* by A I () 

1950 [26-1-1950]. 

‘19. Power of Trustees to appoint officers and servants. 

(1) Subject to the provisions of sub-section (2), the trustees may appoint sncii 
officers and servants as they may consider necessary or proper for the care or 
management of the trust-property, and determine their functions. 

(2) The recruitment and the conditions of service of such officers and 
servants shall be regulated by rules made under this Act.] 

[a] Substituted for the original section 9 by the Indian Museum (Amendment) Art 10^) 
(XLV of 1960), S. 7 [30-11-1900]. 

DUTIES OF THE TRUSTEES 

•(lO# Budget. 

The Trustees shall, by such date in each financial year as may be specified hv 
the Central Government, submit to that Government for approval, in the form 
specified by that Government in consultation with the Comptroller and Auditor- 
General of India, the budget of the next financial year, showing the estimate<l 
receipts and expenditure during the next financial year.] 

[a] Sections 10 and lOA are sul)stituted for the original S. 10 hv the Indian Mnsr ni\ 
(Amendment) Act, 1960 (XLV of 1960), S. 8 [30-11-1960J. 

*[ 10A« Annual report and accounts. 

(1) The Trustees shall, as soon as possible after the commencement of each 
financial year, submit — 

(a) to the Central Government within such time or date as may be specificHl 

by the Central Government, a report giving a true and full account oi 
their activities during the previous financial year and an account of the 
activities likely to be undertaken during the current financial year ; 

(b) to such auditor as the Central Government may appoint in this behali. 

accounts of all moneys expended by the Trustees during the previous 
financial year, supported by the necessary vouchers. 

(2) The Trustees shall cause such report and accounts to be published 
annually for general information.] 

[a] See foot-note [a] under section 10. 

1 !• Collections of Asiatic Society to be kept distinguished in the Museum. 

(J)The Trustees shall cause every article in the collections in the said 
Indian Museum formerly belonging to the Asiatic Society of Bengal ^[(now 
known as the Asiatic Society, Calcutta)] and all additions that may liereafti r 
be made thereto otherwise than by purchase under section 6, to be marked ana 
numbered and (subject to the provisions contained in sections 7 and 16) to 
kept and preserved in the said Museum with such marks and numbers. 

( 2 ) An inventory of such additions shall be made by the said Society, one 
copy whereof shall be signed by the Trustees and delivered to the said Society , 
and another copy shall be signed by the Council of the said Society an 
delivered to the Trustees, and shall be Kept by them along with the inven^)r\ 
delivered to the predecessors in office of the Trustees when the said collections 
were deposited in the said Museum. , ^ 

[a] Inserted by the Indian Museum (.Amendment) Act, 1960 (XLV of 19^^ ’ ^ 
[30-11-1900]. 

12. Articles received in exchange or purchased and moneys realised fro*” 
sale to be held on trust. - , «! all 

. All objects taken in exchange and articles purchased under ^ 

moneys realised from sales made in accordance with the terms of the 
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section shall he held on trust and subiect to jKnvers and declarations corres- 
ponding as nearly as may lx* with the trusts. [K>\vers and declarations by this 
Act limiteil and declared, 

SUPPLEMENTAL ritOVISIONS 

*|12A« Power of Central Government to issue directions to TruatceSt 

(l) In tlie disc harge of their functions under this Act. the Trustee?^ shall Ik? 
lx)und by such direc lions on questions of jK)licy as the Central Government 
may give to them from time to time : 

Provided that the Trustees shall lx? given an opportunity to express their 
views l>efore any direction is given under this sub section. 

fcj The decision of the C'entral (^nernment whetlier a « question is one 
of polic\ or not shall he final 1 

Jmuu tfti by the' Indian Muv /nui i Vtn. iidni^’ut) Act, of S. K) 

[U)- 114960], 

13* Officers under Act to be public servants. 

All officers and servants aj>pointed uiulcr this Ac t shall he dcenu?d to he 
public servants witliin the meaning of the Indian Penal (axle ; “j *' * * *]. 

fa] I lu' clansn “and so f.ii ri’j,Ciids tlunr salarirs. dhnv.iurr's :uid piMisions and thHi 
loavt' (jf absence from tlnty, they sh.tll bo Mihjci't totbc inlcs whi^ b uoiitd Ik’ apidicahlut 
d their service was st'rvice ntuh'r the Central ( .overmnent’’ was by the Indian 

Mnsenm c^lneudnlent) Act, 19d(4XLV oi ISt'K)), S 11 • >04bP)0()]. 

1 4 -. Power to Trustees to keep collections not belonging to them. 

Notw ith.standing anything hereinbefore contained, the Trustees may. if (lu'v 
think fit, with the jircvious sunetioti of the ''(( Central (aivennnentj atnl snbjtacl 
in eac h c ase* to suc h c onditions as it rtiay ap|>r()v c and to sneh rules as it may 
prescribe, assume the eustmly find administration of collections which arc licit 
Hie projUTty of the Tnistccs for the purpos<‘S of tlicir trust under this .Act. and 
kec'p and preserv e' such collections cither in the liulian Museum or elsewhere : 

ITovichxl that if the trust constituted liy this Act is at any time d<*tennined, 
any such collections shall not l»y reason of their th(.‘n Indiig in the Indian 
Museum Ixjcome the projxuty of Government. 

•[IS. Power to Trustees to part with certain property in their possession. 

Subject to such conditions as the* Central Government may approve, the 
Trustees may deliver f>ossession of the whole or any part of the? projierty 
descrilml in the schedule to such jx^rson as that Government may appoint.) 
l .»j Substituted for the* original set tion, hy A. O , 19 >7. 

•(ISA. Power to make rules. 

(1) The Central Covernment may, in consultation with the Trustees, by 
notification in the Official (ia/ette, make rules to carry out the purposes of this 
Act. 

(2) In particular, and without prejudice to the generality of the foregoing 
power, such rules may provide for all or any of the following matters, namely, - 

(a) the recruitment and the condilifms of service of the officers and servants 
of the Museum; 


Section 13 — Note 1 


[1] Section 13 has no reference to ttmtire of 
service. Section 13 t.s quite dc'finitc as to the 
matters with which it purports to deal, an<! 
ail that it provider is that so far as regards 
their ‘salary^ ‘allowances* and ‘pension* and 
ttsdr leave of absence Ironn duty, they (i. e. 
oiBcers and servants appointed und^ the 
Act) shall l>e subiect to the rules which under 
the Civil Service Regulations for the tftne 


in force w fmid I h* applicable, If 1 heir 
service was %>?rvicr under tfie Government. 
That sectiofi h is no refermce at all to the 
question of the tenure of office 1930 Cal 40# 
1408 ) [AIR V17J: 57 Cal 23L (No r^uU. 
timis or conditions prescHl^ ipder S. 0— 
Tenure employment can lie tormliiated by 
n?asonihle nmice) 
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(b) the form and manner in which the accounts of the Museum may be 
maintained and the manner in which such accounts may be audited; 

(c) the circumstances in which and the conditions subject to which the 
Trustees may assume the custody and administration of any collections 
referred to in section 14 and keep and preserve such collections; 

(d) the conditions subject to which the Trustees may deliver x^ossession of 
any property in their possession to any other person. 

(S) Every rule made under this section shall be laid as soon as may be after 
it is made beTore each House of Parliament while it is in session for a total 
period of thirty days which may be comprised in one session or in two succes- 
sive sessions and if before the expiry of the session in which it is so laid or the 
session immediately following, both Houses agree in making any modification 
in the rule, or both Housc.s agree that the rule should not be made, the rule 
shall thereafter have effect only in such modified form or be of no effect, as the 
case may be; so however that any such modification or annulment shall be 
without prejudice to the validity of anything x:)reviously done under that 
rule.] 

fa] Inserted by the Indian Museum (Amendment) Act, 1960 (XLV of 1960), S. 12 
[30-11-1960]. 

10* Property in collections on determination of trust. 

If the trust constituted by this Act is at any time determined, — 

(a) the collections and additions mentioned in section 11 shall become tlie 
property of the said Asiatic Society or their assigns, and 

(b) all the other collections then in the said Indian Museum shall, save as 
otherwise provided by section 14, become the property of ^[Government]. 

17* Repeals. [Hepealed by the Kep§aling and Amending Act, 1914 (X of 1914), S. 3 
and Sell. IF.] 

THE SCHEDULE 
(See sections 6 and 15.) 

Land bounded — 

on the north side by the premises No. 2, Sudder Street, and by Sadder 
Street; 

on the west side by Chowringhee Road and by the premises No. 29, 
Chowringhee Road (occupied by the Bengal United Service Club); 
on the .south side by the premises No. 29, Chowringhee Road, by Kyd 
Street, and by the premises No. 4, Chowringhee Lane, and 
on the cast side by tlu? premises No. 15, Kyd Street, and the premises 
Nos. 4, 3, 2 and 1, Chowringhee Lane, 

together with all buildings, roads and tanks existing or erected thereon, and all 
-easements appertaining thereto. 


[THEl MUSLIM PERSONAL LAW (SHABIAT) 
APPLICATION ACT, 1937 

(ACT XXVI of 1937) 

[The Act printed here is as on 15-9-1960.] 
CONTENTS 

Sbctionb 3. Power to make a declaration* 

1. Short |itle and extent*. 4. Rule- making power. 

2. Application of Personal Law to 5. [Repealed-] 

Muslims. 6. Repeals. 



IThk] Mcsum Prrsokal Law (Shariat) Atflication Act, 1937 


[a il e 08 


STATEMENT OF OBJECTS AND REASONS 


“For several years past it has bt^en the 
clKTishe<l ilesin' ol the Mushnis of British 
!n<lia that Customars' Law shoulvl in no ease 
take the place of Muslim I'ersonal Law, The 
matter has Ixxm repeatedly agitatrsd in the 
press as well as on the platform. Tlu* Jannat- 
ul-Llema-i-Hinci, tluj greatv^st MosIeii» reli- 
gious lunly has supia<irteii (he tleinand and 
i nviteci the attention of all concerned to the 
urgent neci*sstty of intrcxlucing a ineaMire to 
this elhxd. Customary !^a\v is a miviuuuer 
inasmuch as it lias not anv smind 1 m\js to 
stand upon and is vrrv iiuk li liable to fre- 
quent changes and < innot be expected to 
attain at any time in tlie future tlial eertamtv 
and definiteness u hich mu^t be the i iiarai (er- 
istic of all hiw's. 'Mk* status ot Muslim women 
nndei the siv-called ( ai'«tomar V Law is simply 
disgraceful. All the Musbni Women Vhga- 


nisntions have tbtyrefore condcmncHl the 
Custmnary Law as it tidvci's«?ly allin ts their 
rights. Thev tiemand that the Muslim Ber- 
Konal laivv ^Sliari iti should |ve made apnli- 
cable to them I'he mtnxluction rd Muslim 
IVrsonal Law will autoinaticaliy rAi?fe tlu^n 
to the position to winch they arc naturally 
entithxl. In addition to this the pix'setit 
tiHMsun', if enaetfxL would have very salutary 
ellt*< t on siHuetv bcH-anve it would <*nsure ct>r- 
(viinty iiul defimteness »n the mutual right! 
and obligations ot the public Muslim Bersonal 
Law tSiiai iat ? ovists m the bum of a veriL 
al>le c<Hh‘ and is liui uadi known to avlmit of 
any doubt oi to ent.iil anv gn at labour in tlw 
sliaj^ie of it'steiich, whicli is the cliud feature 
of Customary I-a\v.“ 

— Ca/.etlt* of India, il)d 5 , Bart \‘, 

page l.>a. 


ACT HOW AFFECTED BY StBSEOUEM LEGISLATION 


— Amerultxl l)v Acts XVI of I9d>; XlA’Ill of 
1959- 

— Amended in Madras bv Mad. Ar t XVlll of 

HM9. 

— .VI apted bv A C A C) , I9d8. A.L.O., 1950 

> A. L. (3.. 1950. 


- Extemled l>v A< ts LIX of 1949. XXX of 

1950; l.XVU of 195{) 

Extended in Bomb »v bv Ikiin Art IV* of 
1950. 

— Ad.opi.‘'d in M.nlliy I Bharat by M. B. Act I 
of 1955. 

— llepealed m part by Act VUl of 19.>9. 


[THE] MUSLIM PERSONAL I. AW Ls7/dA7 1T; 
APPLICATION ACT, Pi37 
(ACT XXVI OF 19 >7)^ 

[7th October. 1937,] 

An .1r/ to male j'/romion for the applicatum of tftr Muslim Personal Law 
(bhartat) to Muslims * */. 

Whereas it is expedient to make |)rovisiuii for the ai>plieafion of the 
Muslim Personal Law (.SLiria^J to Muslims ^1* • *J; It is luntjby enacted as 

b'llows : — 

[a] For Statement of Obje« ts and Bcisons, *:i'e Cbiz of Ind., 10^^6, Bt. V. p l iO; for Beport 
of the Selec t CJoinmittee, ibid, 19 >7, Bt. V', p d >5. 

'idns Art has been e\trnde<l to the new Brovinees and m/oC'd States, by t)ie Mergetl 
States (L.iws) Ac t, 1919 (IdX of 1919), S : L1-B)50j and to the Statc*s of Manipur, 
d ripur i and V indliva Bradesli, fiy tfie Lnnai 1 erritoties c Lavss) Ac t, 19MJ (XXX oi 1950), 
S. 5 ; 16-4-1950]. 

It has also been (‘Xtended to tfic Stat<s mergevl in the Stale of Bomluy, by Boin, Act 
IV' of 1950. S. 3 : >0-5-1959], 

Il lias f>een adoptc*d mutatifi fttuf atuits in the State of Madhya Hharil by the M, B. 
Adoptiem ot Law s Act. 195 > U ot 195 >). S, 2 and Seh. f24-l-l9 >5j 

As to the .ippln abon of tliis Ac t to f5>o<di-li<*har State, section 3 (2) of the! CockJi- 
Ikdiar (.Assimilation of r,iww^ Act, 1950 UAVH of 1950) 

[bj The wuirds “in the Brovinees oi India” were omitied by A. L. O , 1950. 

1. Short title and extent. 

(1) This Act may l>e called THE MUSLIM PERSONAL LAW (SIJAHIAT) 

Application act. 1937. 

(2) It extends to the whole of India ‘(except the State of Jammu and 
Kashmir] ‘>[* • ♦). 

[a] SubsiiiuUd for ‘‘except the terriloric* which, initnwlialcly Wore tl»c Ut NovnubOT. 
195 fl, were comprised in Part B States", by the Miscellaneous Pennnal Laws (Exteafioa) 
Act, 1959 (XLVIII o£ 1959 ), S. 3 and Scb. I (date of commfmcemcBt not mblisWi up to 
15 - 11 . 1960 ]. (bl The word* ' excluding the NortI»-Wc*t FronUer Fiwincc wera 
r»miiUd by A. C. A. O., 1948 . 
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2m Application of Personal Law to Muslims. 

Notwithstanding any custouis or usage to the contrary/ in all questions (save 
questions relating to agricultural land) regarding intestate succession, special 
property of females, induding personal property inherited or obtained under 
contract or gift or any other provision of Personal Law, marriage, dissolutioi) 
of marriage, including talruj, ila, zihar, lian, khula and mubaraat, maintenance 
dower, guardianship, gifts, trusts and trust properties, and luakfs (other tliaii 
charities and charitable institutions and charitable and religious endow'menh) 
the rule of decision in cases where the parties are Muslims shall be the Muslim 
Personal Law (Shariat). 

STATE AMENDMENTS 

ANDHRA PRADESH 

Same as that of Madras. 

MADRAS 

For .section 2 suh&tituU the following section, namely t — 

“2. Applicaiion of Personal J. aw to Muslims. — Notwithstanding any custom or lis j;. 
to the contrary, in all rjiiestions regarding intestate succession, special property of fenn! -c, 
including personal property inherited or obtained under contract or gilt or any etii : 
provision of ptrrsonal law, marriage, dissolution of marriage, including 'i'alaq. 11 1 , '/.iIat 
Lian, Khula and Mubaraat, maintenance, dower, guardianship, gifts, trusts and trust pr(.. 
perties and wakfs the rule of decision in cases where the parties are Muslims sli.ill }><• th 
Muslim Personal Law (Shariat).” — Mad. Act XVIII of 1949, S. 2 [12-7-1-Jl / , 


Section 2 — Note 1 

[1] A claim to an estate on the ground that 
it is attached to the claimant’s olfice by cus- 
tom cannot b(i urged after the enactment of 
the Shariat law. 1947 P C 97 (98) [AIK V 34 
C 27] : ILK (1947) Kar (PC) 200. 

[2] It is only if there is a case of intestate 
succession that the provisions of the Shariat 
Act apply. If in a particular case on account 
of a special custom there was no question of 
an intestate succession, then the Shariat Act 
would not apply, 1958 Mad 144 (146) [AIR 
V 45 C 42).] (\\diere it is established that the 
parties in spite of their being MiisUms followed 
iiindu law under custom and that the property 
of the deceased must belong to the other 
members of the joint family by survivorship 
there is no scope for the application of this 
Act.)-f 1959 Ker 67 (69) [AIR V 46 C 28] : ILR 
(1958) Ker 1266 (FB). (Act does not abolish 
rights and incidents of a Mappilla Marumak- 
kathayam tarwad,)+(’58) 1958 Ker L Tim 627 
(628) (DB). (Suit for partition of Mappilla 
tarwad property — Marumakkathayam law and 
not the Shariat Act will apply.) 1956 Mad 
244 (246, 247) [AIR V 43 C 77] : ILR (1950) 
Mad 903 (DB). (The Shariat Act including 
the Madras amendment did not abolish the 
rights and incidents of a Moplah Marumakka- 
thayam tarwad. The section expressly men- 
tions “intestate succession” and it cannot 
apply unless a Muslim leaves property which 
would devolve on his heirs in the absence of a 
testamentary disposition. In a Mappilla tarwad 
no member has till partition a snare in the 
property of the tarwad which devolves on his 
death as on intestate succession — AIR 19S3 
Mad 425, Overruled.^ 

[3] Where disputed alienation has been 
made in year 1931 and alienor has inherited 
tfUs property under customary law his powers 
of ^i|yiation must be fudged under law under 
wb&b he took the estate, and not under diff- 
rent law. Provisions of Shariat Act do not deal 
with transfers and have no relevance. But 


wlicn succession opens out regarding this pr <- 
perty after death of alienor person \\ liu t-ik > 
his estate under provisions of Siiiriit \l‘ 
would certainly inherit absolute est it ', u : 
power to contest alienations r'‘garding ho;;- 
property would automatically disappear. I'dt 
Lah 121 (125) [AIR V 31] (DB). 

[4] Before the* passing of this Act the’ 
sioner had a right to sue for declaratmii tli.i: 
an alienation by the widow' of the dtn t* isisl i:. 
possession of tlie estate for her life-tinu’ untK : 
the customary law was not Innding on him ii: 
that right which has already accrued to Imii 
can in no w’ay be affected by the pas.sin^ 0: 
this Act. The Act has no retrospective oix’ra- 
tion either expressly or by necessary implic 1 * 
tion. 1943 Lah 219 (220) [AIR V 30j (DH\ 

[5] The Act applies only where the p irtu ^ 
are Muslims ana in so far as it relates to imr- 
riages it affects marriages contracted in .ucix 
dance with Mahomedan law. It contains no 
provision which would have the t 
making the personal law of Miislini" apph*. - 
able to marriages between Muslims and jmn- 
Muslims. 1941 Cal 582 (590) [AIR V 28,. 

[6] Section applies to testamentary 
and wakfs — Khoja creating trust or wakt 
will— Validity of trust or wakf is determimv 
by Mahomedan law. 1947 Bom 122 (128) ^ 

V 34 C 38] : ILR (1947) Bom 1. 

[7] Section 2, has not restored in its corn* 

plete form Mussalman Law of wakf. bnecf 
S. 2, is to make Mussalman Law expressly ‘Pj 
plicable to subjects which under , 

previous Acts and Regulations ha ^oliv- 
cided on principles of equity and / 

cience. 1940 Cal 501 (^5) [AIR V 2ri * 
(1940) 2 Cal 464 (DB). ^ ^ 

[8] In an appeal pending on the date 

this Act came into force the (Tourt is no ^ 
entitled to but is also bound to apply ‘ ^ 
visions where it has not to disturb or ^ 

settled traasaction by such hv 

Mad 445 (447) UIR V 40 

female heirs of deceased for a decla 
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3* Power to make a declaration. 

( 1 ) Any person who satisfies the prcscnl>e<l authority 

(a) that he is a Muslim, and 

(b) that he is comix^tent to contract within the meaning of section 11 of the 

Indian Contract Act, 1B72. and 

(c) that he is a resident of *lthe territories to which this Ai t extends], 

mav l>y declaration in the prescrilnHl form and fded Udore the prestTil)ed 
authority declare that he desires to obtain the iKnudit of ^’[ihe provisions of this 
section], and thereafter the provisions of section 2 shall appl\ to the dtH.'larant 
and all his minor children and their descendants as if in addition to the matters 
eiuimerated therein adoption, wills and legacies were also s|H'ci(iml 

(ji^) Where the prescrilKxl anthoiity refuses to accept a declaration under 
sui)-section (2), tne person desiring to make the same may apjHnd to such 
officer as the State C»overnment may, by general or spinaal order, appoint in 
this l>ehalf. and such officer may, if he is salisfied that the appidlant is cntitIcHl 
to make the declaration, order the prescribed authority to accept tlic same. 

[a] Sub.stttuttd for “a Part A Stal^* or a Part (.'State". i)y ' A. L. O , [l>i Subitr^ 

fiUrJ for “tliiv A('t". kv tiu* Mu'^liui Pf*rM>i» d Law v,Sliari »t) Applu atton (Anu'ii<luicnl) 
Act. 19*1 > ^\Vl of 19*4 S. 2 [7-4-194 d 

4. Rule making power. 

(1) riie "^iSlatc Ciovenmieiitl may make rules to carry into elba t the purposes 
of this Act. 

(:.0 In [xirlicular and withotit prcjmlice to the generality of tlie foia-going 
powers, .such rules may ])ro\ide for all or any of the following matters, 
namely . — 

(a) for prescril)ing the authority before whom and the form in which dcilara- 
tioHS under this Act shall 1>C made; 

(h) for pia's^ ribing tlu' fet^s to lie paid (or tlu‘ filing of det l;n atioiis ;md for 
the attt'ialance at private rt^sideiK cs of any [)erson in tlu* dist harge of 
his duties under this A( t, and for [)re.s(‘nbing the times at which such 
fees sliall be [>ayat^le and tin* inaniuu in w'hieh {]\ry shall l>e levied. 

(77/ llules made under the [)ro\ isions of this sec tion shall 1 ml‘ jrulilished in tlu? 
^[Official (7a/etl(‘] and shall tlier<ai|)on has t* cllect a.s if enacted in this Act. 

S* Dissolution of mariiage by Court in certain eircumslam es. / by t/tn 
Dissolution of Muslim }farriay^s Act, Dm (VIII of S. (b (JMMjVJUj.j 


Section 2 — Note 1 

thtar rigiil to |>,irticip.ac in thy of 

Durga and to livclafid sli.irc ol surplus )iic oinc 
- Custom cxt lu<img llicin fr<uti such rucht on 
date of suit - At t passctl ix‘udrnv apix-al i^iving 
lliem such right .\o vesttxl nglits a(fe< te<l hy 
applicatimi of Act - //'/i, the aoixll.ile Court 
must apply Ad and recognise the right of the 
pliintills.) 

[9] In spite of the passing of the Mustiiirs 
Personal Law (Shariat) Application Act, 19A7. 
S. 4B8. Cr. P. C , applies to muslitns also. (’57) 
1957 All L Jour SOO ( i02). 

Section 3 — Note 1 

[1] The Shariat Act did not purport to make 
thr Muslim Personal Law* applicable to all 
msttem relating to Muslinis. Nor did it fn 
tarxm totally abrogate custom aiMl uvage ia 
teapect of m a tiers other than those tnuftiera- 
IcdiB S«. 2 and 3 of tlie Act 1956 Mad 244 
[AIR V 43 C 77] : ILR (1956) Mad 90t> 


Section 5 — Note 1 

'1 1 The reJ>»^d!tl S. 5 ran a ^ ffjllov^s : "rite 
M^slrn t pnlgi’ may, on petition rinnie hy a 
Mnsinii marncNi uonian, (fissolvc a marriage 
on any ground recogniMtl hy Mushiu Perftonal 
J^aw iSfiartat).” 

l2] I here fw*inK no proviston in the refMMl- 
ing Act iDissolution of Mtislim Marriages Act 
(H of 1919) alhx:tMig prfKX’cdirigs whidt had 
Im***!! nutialed under S. 5 of tite Muslim 
.Personal I ,iiw (Shariat) Act wlten it was Iti 
force and were jx'nrhng at the time of iU 
repeal the matt(*r is govenesf Uy Cl, (e) <»f 
S. 6, General Clauses Act. IhuM e wliert? iho 
petition under S. 5 was pendout liefore the 
District Judge on the date wlien tlie Act of 
1939 cartH* into force (Iw fw'tition doei not 
automatically I ipM* and die DUtdet Judm la 
bound to tiecide it fn accordancif with tlie 
provbions of the Shariat Act. 1941 175 

(176, 177) [AJH V 26} : UUR UWW Lab 773 

(DR). 
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6* Repeals. 

•[The undermentioned provisions] of the Acts and Regulations mentioned 
below shall be repealed in so far as they are inconsistent with the provisions 
of this Act, namely : — 

(1) Section 26 of the Bombay Regulation IV of 1827; 

(2) Section 16 of the Madras Civil Courts Act, 1873; 

♦ ♦j 

(4) Section 3 of the Oudh Laws Act, 1876; 

(5) Section 5 of the Punjab Laws Act, 1872; 

(6) Section 5 of the Central Provinces Laws Act, 1875; and 

(7) Section 4 of the Ajmere Laws Regulation, 1877. 

[a] Substituted for “Provisions** by the Muslim Personal Law (Shariat) Apphcatinn 
(Arnerulmcnt) Act, 194^ (XVI of 1943), S. 3. [bj The words, figures and brackets 
section 37 of the bengal, Agra and Assam Civil Courts Act, 1887” were omitted, ibic . 
This omission has the effect of reviving the operation of S. 37 of that Act. 


[THE] MUSSALMAN WAKF ACT, 1923 
(ACT XLII of 1923) 

[The Act printed here is as on 15-9-1960.] 


CON' 

PRELIMINARY 

Sections 

1. Short title, extent and commence- 
ment. 

2. Definitions. 

STATEMENTS OF PARTICULARS 

3. Obligation to furnish particulars 
relating to wakf. 

4. Publication of particulars and 
requisition of further particulars. 

STATEMENT OF ACCOUNTS AND 

audit 

5. Statement of accounts. 


ENTS 

6. Audit of accounts. 

7. Mutwalli entitled to pay cost of 
audit, etc., from wakf funds. 

8. Verification. 

9. Inspection and copies. 

PENALTY 

10. Penalties. 

RULES 

11. Power to make rules. 

12. Savings. 

13. Exemption. 


STATEMENT OF OBJECTS AND REASONS 


“The object of the present Bill is sufficiently 
indicated oy the preamble to the Bill. For 
several years past, there has been a growing 
feeling amongst the Muhammadan commu- 
nity, throughout the country, that the numer- 
ous endowments which have been made or 
are being made daily by pious and public- 
spirited Muhammadans are being wasted or 
systematically misappropriated by those into 
whose hands the trusts may have come in the 


course of time. Instances of such misuse* ui 
triKst property are unfortunate! v so very com- 
mon that a Waqf endow'ment nas now come 
to be regarded by the public as only a clever 
device to tie up property in order to defeat 
creditors and generallv to evade the liw 
under the cloak of a plausible dedication to 
the Almighty. In some cases the Mutwalli^ 
persons who are utterly unfit to carr>' on the 
administration of the and who, by their 


Section 

[1] Section 16 of the Madras Civil Courts 
Act was repealed but only so far as it was 
inconsistent with the provisions of the Central 
Act. It follows therefore that as regards 
matters not#)vered by the Cejntral Act S. 16 
continues to ^ be ^topiicahle. 1956 Mad 244 
(246) [AIR V 43 C 77] : ILR (1956) Mad 903 
(DB). (Hence the Act which is applicable to 


— Note 1 

intestate succession cannot be applied to deter- 
mine the rights and incidents of a Mappii*^ 
tarwad where no question of inte.state succt^* 
sion arises. In these cases the Court is still 

entitled to apply the Marumakkathayam Dw 

in accordance with S. 16 of the Madras Livn 
Courts Act.) 
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moral delinquencies, bring iliscredit not mertdy 
oil the cndownieiit but on the c<>n)ntuiitty 
itself. It is iHlieved that the hvling is un- 
animous that some stt^p should be taken in 
order that incomjx'tent and unseiujndous 
may be cluxrktxl in tlieir c over of 
waste and misniaiiagement, and that the 
endowments theinvi lves may Ix' appronnate^l 
to the puriK>ses for which they liaa Uvii 
originally tfedicatt^l. 

In some cases dillicnlties have arisiai in liml- 
ing out whether any partiiuihir proiv rtu-*; ave 
really subjwt to or not 1 here are 

numerous properties all ovt'r the 

country unknown to the nuhiic whuh the 
MuifuiUii: are treating as their own private 
property ami ilealing with in any way they 
think fit or ntxess ary. It, tfierefore. seems that 
there should be a systian of compuKoiy regis- 
tration rixpiiring a Miiticallt to notify t(» some 
responsible otfuer not luerelv about th<* iat l 
of tile of w lm h he is tfie .Ua/; <iio. but 

als(^ the nature and extent iml other im nleuts 
of the endowment. Furtlier, even where a 
Wtu/f is well-know n and a Mutiauii is obvi- 

EXTRACT FROM SFI FCT 

"In view of the opinions nxxivtxl and of 
certawi thfhenllics whn h presented themselves 
to ns in the course of our examination of the 
Bill, we have decided largely to rixhice tlie 
scope of the Bill. NN <* are. in the first pl.n e. 
impressed hy the objiv tion put forward hy 
most Local Cuivernments to tie* multifarious 
duties wliieh the Bill as introdncinl imposes 
upon the Distrn ( Otlu t'r. and w e agree that 
the administration of the measure, even on 
the retlucetl scale which we now' pioixjsi,', 
ought not to be irnposcxi upon that oflu i.il. 

In the secrind place, wt‘ consider that the 
ditiiculties attending tlie question of the ap- 
|X>intrri<nt and constitution of Distiitt «ml 
Central Chuinnittei^s maka' it uinlesiriibh* to 
retain the provisions of Cdiapter III and otlier 
provisions of the Bill constxjuetitial thereon. 

We realisij that the apfxiintmenl of sucli Cann- 

COGNATF ACTS 


ously thoroughly incompHont to carry on hi» 
duties, the pubfie find a diiliculty in instituL 
mg suits to remove Inm lixnn Ins jH»st by 
rtv’.son of the eundoions prtKXviure laid down 
ui the C^vdt; of Cavil rrocesiurc. It is with a 
view tofaeilitate the institution of such suits 
that a picntsion has Ihvii made in the Hill 
Lastly, there aj^pc us to Iw a general ton- 
sensus of opnnon aiitengsl the Muhammadans 
throughout tin* countrv that tliere shouhl Ire 
some rt'smonsible who mav go alnnit 

aiul fimlfoi Inmst'll whether the vatious 
profvuties seattered througirout the country 
are In-ing nro|Haly managed iii not, It is not 
intendeii that (iovermneut should be calUxl 
upon to Irear the imrch n ol appiuntmg sucli 
an t Hie er nr his stall, ami a piovisum has 
therefore been made in the Bill lutlionsiiig 
the (.'iMitial Caimnnttcr (to \h^ apmiinttxl iu 
pursuiuee of the provisions of the BiUf to 
levy a ratealile contrilintion from the -t/xf 
tor the purpose ol mtvtiiig the cost on enter- 

taiiiing such an officer and his stall. 

~ C.az. of liul., IU2L Part V. 

page 182. 

COMMITTKK RKBORT 

mittiX's hy tin* ( Government might give rise to 
considciaBh* nnsunder standing and in .some 
( ases lead to a liiseontent. At the sarni’ lime, 
we are of opinion that the labour and ex|H*iis«i 
of (ondm ting (lie eha (icjns to sncli (.‘om- 
iiiiftcH's on anything like a rei>res<*ntat i ve basis 
would go far to afhx t the utility oi the pro- 
posts! measure. 

W e fuilhcM' ohserve that sonic' of the provi- 
sions of tie* Bill ri'produee to a era tain extent 
tht‘ provisions of exn ling raiai tments, 

Altcrr full t (ihsideral ion r»f the w hole qm*8- 
timi, wt* h.ive lift tded that the Bdl should 
make provision only for the coiiipulsoi y 
rendition, .is soon as possible after thi» taarii- 
rnem ement of the Ar t, of full p.irt icuhirsi 
regarding eac h ami tliereafter of amititii 

statements (jf accounts " 

- Cm/,, of Bid., 1923, Part \', page 130. 

AND PROVISIONS 


1 MUfiflAl-MAN WaKK VAl'thATINO ACT, VI OF JQ 13 . 

2. Mussalman VV akf V'AnuuTiNo .Ac t, XXXU of 1930. 
.3. Wakf Act, XXIX or 1954. 


ACT HOW AF ITXTFD BY SUBSEOt ENT LEGISLATION 


— Adapted by A O . 1937; A. C. A. O., 1948. 

A. L. O., 1950; 3 A. L. O., 1956. 

— Amended in its application to- 
la) Bomba V hv porn. Acts XVI 11 of 1935; 

X of 1944; XV of 1945; XVII of 1945 
(h) Orissa by B. 6r O. Act I of 1926. 

— Ejctendoci by Acts LIX of 1949; XXX of 
1950. 

iu liombay by Bom. Act IV of 

— Extendad in Madbva Pradesh by M. P. Act 
XIIorl05O. 


— Extended in Madras l>y Mad. Act XXXV^ of 
1949. 

—Adopted in Nfadhya Bfiarat by M. B. Act 
I of 1953. 

*-“BeiKMle<l tn part in ITtar Pradesh f>y U, F. 
Act Xni ot 1936 

— Repeahd in its appBr afioii to — 

(a) Bengal by fViig Act XIJl o< i964. 

(b) Bihar by Bih. Act VlUof 

(c) Delhi by Act XIII of IINgJu 

“«*ldade non-applicable to wbkh Act XXIX ot 
1054 applies. 
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[The] Mubbalmak akf Act, 1923 


[THE] MUSSALMAN WAKF ACT, 1923 
(ACT XLII OF 1925)‘ 

[6ih Au4jusi, 1923,] 

An Act to male provision for the better management of wakf property and for 
ensuring the keeping and publication of proper accounts in respect of such 
properties. 

WHEKEAS it is expedient to make provision for the oettei management of 
wakf property and for ensuring the keeping and publication of proper accoiints 
in respect of such properties; It is hereby enacted as follows : — 

[a] For Statemoiit of Objects and Reasons, see Gaz. of Ind., 1921, Pt. V, p. 182; and 
for Report of Selet't Committee, see Ibid, 1923, Pt. \\ p. 139. 

This Act has been extended to t!ie new Provinces and Merged States by the Merc: ed 
States (Laws) Af t, 1949 (LIX of 1949), S. 3 [1-1-1950] and to tlie States of Manipur, 
Tripiira and \'indhya Pradesh by the Union Territories (Laws) Act, 1950 (.XXX of 1950)’ 
S. 3 [16-4-1950], 

It has also been extended to the States merged in the State of — 

Bombay, by Bom. Act IV of 1950, S. 3 [30-3-1950]. 

Madhva Pradesh, by M, P. Act XII of 1950, S. 3 [3-4-1950]. 

Madras, by Mad. Act XXXV of 1949, S. 3 [1-1-1950]. 

It has also he(*n adf>pted nuitritis mutandis in Madliva Bharat by the M. R, Adoption of 
Laws Act. 1953 (I of 1953), S. 2 and Sch. [24-1-1953].' 

The Act shall not apply to any wakf to which the Wakf .\t't, 1954 (XXIX of 1954) 
applies — see S. 09 of that Act. 

It does not apply also to wakfs to which Bihar Wakfs .\rt, 1947 (V’lH of 194S) 

S. 4 (5) of that Act) and Delhi Muslim Wakfs Act, 1943 (XIU of 1943) ( fc S. 4 of (9 it 
Act) apply. 

Sections 5 to 10 of tliis Act shall not apply to any wakf to which the V. P. Muslim 
Waqfs Act, 1930 (XIII of 1936) applies--.s6.j S. 69 of that Act. 

The Act has been repealed in its appheatjou to Bengal by the Bengal Wakf Act, 19 >4 
(XIII of 1934), S. 82 and it has be(*n repealed in part (jjaniely, Ss. 3 and 4) in its ap])lu i- 
tion to the State of Uttar Pradesh bv tlie U. P. Muslim Waqfs Act, 1936 (Xlll of 
S. 70. 

STATE AMENDMENT 

MAHARASHTRA 

In its application to Boml)ay area of the State of Maharashtra, after the preamble oi the 
Mussalman Wakf Act, 1923, the heading “Part I” shall be inserted. 

—Bom. Act XVm of 1935, S. 2 [23-9-19 35]. 


Preliminary 

1« Short title, extent and commencement. 

(1) This Act may be called THE MUSSALMAN WAKF ACT, 1923; 

^\f2) It extends to the whole of India except ^[the territories which, i:n- 
mediately before the 1st November, 1956, were comprised in Part B States].] 

(S) This section shall come into force at once; and 

The “^[State Government] may, by notification in the ^[Official Gazette], 
-direct® that the remaining provisions ot this Act, or any of them which it may 
specify, shall come into force in the ^[State], or any specified part thereof, on 
such ®date as it may appoint in this behalf. 

[a] Substituted for the former sub-section by A. L. O., 1950. [b] SubstituUd for Fart B 
States” by 3 A. L. O., 1956. Immediately before the 1st November, 1956, the foUowiivR 
were Part B States : Hyderabad, Jammu and Kashmir, Madhya Bharat, Mysore. Fep^a- 
Rajasthan, Saurashtra and Travancore-Cochin. [c] Ajmer-Meiwara — Sections 2 to 
were brought into force in Ajmer-Merwara from the 1st February, 1928, see Gazette 


Section 1 — Note 1 

[1] All that Bombay Act (XVIII of 1935) 
amending the Mussalman Wakf Act, 1923, did 
was to janend with necessary sanction the 
Act of C^trai jUegislature, and both must be 
read toletber ^d both apply to Bomb^ 
Presidency. 1940 Sind 219 ^19) [AIR V »7] 
<DB), 


[2] The Court has to enforce the Act 

though the particular community concernt 

is reluctant to accept the Act and the m j 
wallies of wakfs created by that . 

are reluctant to comply 9 

1942 Bom 152 (153) [AIR V 29] : ILR 
Bom 240 : 43 Cri L Jour 726 (DB). 
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Indi i. 1928, Pt_ 11- A, p, 20. Beagi*! — S<vtioiis 2 to lli w<»rc f)rought into (otn* in tlw 
Fresicloncv ot IVngU with crrt.un moilificiition^ tronj tl\r I st Juno. 1927, Calcutta 
C.:izt‘ttc\ It I, UX)S Hut subxtxpionlly tho wliolo Act wits rojx'iiltxl l>v the IVu gill 
\Naki Act, 19)4 (\1II of 19>4\ S. S2 Bihar tirul Onssa Alt provisions i»( llto Act wore 
brought into torev u» Uiliat aiui ()iis,s.ji from t!u> ud S<-pt.-intHU. 1925. .uo Bihar anil 
Orissa Ga/etto. 192o, 19 II. p, 1192. So far as Hth ir is coin crncrl novs' Bihar Act 
\ III ot I .Hh. jiotnhay — Set ticuis 2 ti> I s were hrotiglil .oto hvrre in the Pia^vulenev t»f 
Bombay from the Isf June. 1925, re Hoinbay Covernment (2,ri»et((\ 1925, 19. I. p 
Punjab Sections 2 to 5 and 7 to I i were brought intf' ttut'e m tlu^ I9»njah wifli diet t 
from tlu‘ 14tli May, 1924, se* Punjab Gazette, 1924, 19. 1. p. llvS. 


2# Definitions. 

In tins Act, nnk*ss there' is an\ thini^ repugnant in the snl>ji-ct or ('ontrvvt. 

(a) docs not include anv henelit winch a iinilwalli is entitled to 
claim solcU' by reason of liis being sucli mntwalli; 

(b) '‘Court” means tlu' (aiurt of tin* Distjict )udg(‘oi , w ithm tiie limits of tlie 

ordinary original civil jurisdiction of a High b'ourt, sucli(9)urt, sub 
ordinate to thc‘ High Court, as tlu‘ '^‘iState ( io\ ernmtmt j ma\ . by notilica- 
tion in the '^lOfiicial (ia/ettc;. cU sigmile in tliis behalf; 

(c) '‘mntwalli” mieins am Iverson appointed inlher \eiballs or under any 

dc'ed or instruiiKuit iiy whicii a wakf has in'cn c reated or l>\ a (anut of 
comj)et(9it jurisdiction to be th(' mntwalli of a wakf. and inc ludes a naib- 
mutwalli or ollu r prison apjioiuted In a mutw.dli to perform the* dntic's 
of th(* mntwalli, and. save ,is otherw ise* pros ided in this Act. any penson 
wlio is for t!u* time being ^idministc'ring an> \v*ik( j)roprrt\-; 

(il) “[)resc'r ibed” means prevseribed b\ inles made under this Ac t; and 

(c^“wakf” means the pcTinammt dedusition b\ a penson jirofessing (he 
.Mussalman faitli of ;ui\' propeity for aiw pinpose na ngnised by tlie 
Mnss;dman law as redigions, pious or charitable, but doevs not inc Inde any 
Nsakf, such as is descnlu d in section i of the Mussalman Wakf X alidat- 
ing .Act. 19Id, nndc'r w hie !) am* benefit is for tin* time being claimalih* 
for liimst'jf b\ the* person l)\' whom tlie wakf was t reated or by any of 
liis famil\’ or descendants. 


Sfclio!) 2 9)' — Note 1 
;l'j c’udcr S. 2 (bMln* DiNtru t Judge t in 
c*nti'rtjijj aii ,iliou In register a VNakf 

uii(i<T S. 2 ami tliongli (he (aMiit of an .A'k 
ilitiniKil Distnet bulge is from that 

of the l)’strict Judge, the Dislru l fiuigt* can 
under S. Sv2). H4‘ngil, Agra .md Assam (aval 
<u'mrls AcM (r net' i the apphw 1(1011 f(»r regis. 
tratmn to tile Additional Uislrict judg-a who 
cai su( Il ti i:is[er ( in di al with llie Jn itter. 
(’42; 1942 Pat W N 94 -.99. 97 j. 


Section 2 c) — Note I 
1; t^istnet Judge Jms no |uMs<ii( (ton to fi.iss 
any order appoint mg a nmt'.v alli nixh^rS 2u ). 
)9it tiu* fJistnet jiuSgv* can in ex- rf isr of po- 
wers of (gazi appoint a niutw dli in projvr 
c ircuinstaiu es. 19 >> Lih 27 is2H| .AUv V 29^ 

Section 2 — Note 1 

[1 ; In order to ('onstitnt(* a property a vvakf 
property within the nuMni’ig of tfiis cl lusf 
there sliDuld l>* evidence of d-'dic ition (^»f that 
property to purposes which could brinic into 
existence ii w akf. 1930 Oudh 509 (5i0 : A I H 
V 17] (DB). 

(2] The definition exclude'J from the pur- 
view of the expre-ssion 'wakf* all private ^ akfs. 
which were validated by the Mu'ssalman U Sikf 
Validating Act of 1913. Under the definition 

[VoL 10.1 2 A. M. 39. 


it is nuccssarv that (In- prison wlio makrs a 
pi'iin inent diMlir Pion must hr a Muss.din in 
and that the dedu afion musf 1m* for puiixts- H 
recognisiM ! bv Mussilmin l.iw as pious, le- 
ligious or ( h lilt ibh- '] li^ rvnression w ikl 
as nsrd in tin' Ai t se-dcs to includi' substan- 
fi dlv' .dl vmVIs which may he n gardral as 
'jujfilu v.aMs’ lor tlx* nnin'shali* appropria- 
tion to ( hiiatv as <hst inguislx'd bom wakls- 
ihd aulad 195 > Pean 92 -94) !A I B V 49 
C '9 +1932 All ;':2 3?t|; :aIH V* 19; : 54 All 
475 - Din 

’ )' A w (kf. (1 h* fimposr ol winch is (>artlv 
pufdn and potfv pio. ite, ( onixs witlnn I 
purvit'w 0 } .S 2 -CC 1929 ( »nd!. 225 '22H, 
2295 aIH \' 19 ; 4 Luck 42^) <199+ l9 VU:.d 
5M 5H2' AIH V 29 ( H) Cd -Lliir 194) 
Mad 2 .4 -2 o 4, 2n» A I \\ \ 39;. (S 'r9/)n 3, 
Muss dman W <kf \ ;dr<lafmg AM, JS93, ralr- 
not ijiplv to wakf** vvhn li vulx ivf two pur- 
p-eaw paifly (h.nt dor ,ind partle txevaf ■ but 
III ivt apply to wakf' /xagmiMv d sigu-ai to 
s<'r ve oii(* r)ur|)'‘s(' ordv' to-l tbC *s luavate. 
Iferira* .ipprx ation nnd u Ss, i, j. and 10, 
Mus'.ilrn in M’akf AM, 1923. js in.iintain dih: 
witfi resp''Tt ('> su»4i a wakf l>y reaxou of 
S. 2 (rj of that Ac t.) 

;4] The Ac t wd! govern a wakf eveu if it 
not public witlrin the mranirig of S 92, Civil 
V. C 1948 r . ih 200 ( 218) I A T H V 33 C 38] t 
I LB 1945 Lali 554 iDB). {Hence any pcrr$oin, 
who IS intereste^i or the wakf iv at filwrty to 
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MAHARASHTRA 


STATE AMENDMENT 


In its application to Bombay area of the State of Maharashtra, 

(2) in section 2 — 

(i) after clause (b), insert the following, namely, — 

''(bb) ‘District* means a district constituted under section 3 of the Bombay 
Civil Courts Act, 1869, and includes the Greater Bombay.” 

(ii) after clause add the following, namely, — 

''(ef) ‘Wakf Committee* means a committee* constituted under S. 0-L.” 

—Bom. Acts XVIII of 1935, S. 3 [23-9-1935] & XVII of 1945, S. 9 & Sch. E. 
(8) after S. 2, the heading ‘‘Part 11” shall be inserted, ibid, S. 4. 


Statemeyits of Particulars 

3* Obligation to furnish particulars relating to wakf. 

(l) Within six months from the commencement of this Act every mutwalli 
shall furnish to the Court within the local limits of whose jurisdiction the 
property of the wakf of which he is the mutwalli is situated or to any one of 
two more such Courts, a statement containing the following particulars, 
namely : — 

(a) a description of the wakf property sufficient for the identification tliereof; 
(h) the gross annual income from such property ; 


Section 2 (e) — Note 1 (enntd.) 

take action under the Act and call upon the 

pcjrsons in cliarge to render accounts and to 

satisfy the Court that the inenme is being 

spent on proner o])jects — Note — This case has 

been reversed in AIll 1948 P C 163 on another 

point.) 

[5J The provisions of Mussalman Wakf Act, 
1923, are applicable to a mixed v akf i. e. one 
that is partly a pul)lic wakf, that is devoted 
entirely to redigous purposes and partly a pri- 
vate wakf. That part of the wakf wliich does 
not fall under S. 3, Mussalman Wakf Validat- 
ing Act, 1913, is governed by Wakf Act, 1923. 
1944 Bom 91 (93) [AIU V 31j, 


[6] For the purpose of constituting a wakf 
within tlie meaning of tlie danse it is not 
necessary that tluae should Ixi an immediate 
dedication of th(? entire income of a property 
to the charity. It is open to a settlor to dire(‘t 
the use of a part of the income of his property 
for purposes which are regard(*d by the Mus- 
salman Law as religions, pious or charitable 
and to divert the rest of the benefit to pur- 
poses which may he temporal either perman- 
ently or for a limited period, with an ultimate 
benefit to the charity. To the extent to which 
provision is made by immerliately dedicating 
income of property tor purposes which are 
religious, pious or charitable, there results a 
wakf which satisfies the definition in cl. (e) of 
S. 2 of the Act. 1953 Bom 92 (94) [AIR V 40 
C30]. 


S r] Where substantial portion of profits of 
owed property is earmarked for support 
and maintenance of specified individuals who 
are relations of settlor and remaining portion 
for public of Shia community, wakf is not 
wholly for public purposes and the Charitable 
and Religious Trusts Act, 1920, and the Mus- 
salman Wakf Act, 1923, are not applicable to 
it. 1930 Oudh 53 (54) [A I R V 17j : 5 Luck 
489 (DB). 

[8] Wakf created among other charitable 
purposes for maintenance and support of 


wakif’s w'ife and children — Wakf cofues under 
S. 3, Mussalman Wakf Validating Act—lhin i- 
sions of Mussalman Wakf Act, 1923, will not 
apply until after death of such p(Msoiis iik 
view of Ss. 2 (e) and 3 (3) (h). 1937 Oudli 434 
(455, 456) [AIR V 24J : 13 Luck 446 ( DH). 

[9j It cannot he said that the only pnr^on 
who can <ledicate property must he i)tMie{j. 
cial ow’uer. The collection of tnoiK'v on terms 
which made it charitable in hands of tni^tee* 
the subsequent investment of that nioncv' hv 
the trustees in immovable property .irid tinar 
declaration of trust of that immowibi • pr(j- 
perty for the charitable purpose for \\ hich it 
was held constitute a good dcHlicatioii 
Bom 152 (153) [A I R V 28) : 1 L R 1941 lion] 
328 : 42 Cn L Jour 517 (DB). 

[10] The application of the Act does net de- 
pend upon the attitude of the mutwalli with 
regard to the origin of an alleged wakl. 193)2 
Oudh 210 (211) [AIR V 19] ; 7 Luck 601 « FBh 


Section 3 — Note 1 


[1] Section 3 indicates that the Ac t applies 
to any property of a wakf witliin the junsilK- 
tion of the local Court. A mutwalli witli pro- 
perly witliin the local limits of the Small 
Cause Court at Bombay must furnish under 
S. 3 the required particulars although other 
properties oi wakf may be situate and those 
who benefit from the wakf mav l)e resident 
outside Bombay or outside Briti.sn India. 1941 
Bom 152 (153) [AIR V 28] : 1 L R (1941) Born 
328 : 42 Cri L Jour 517 (DBj. 

[2] District Judge cannot suo motu pass 
orders calling mutwalli to tile particulars 
under S. 3. 1946 Mad 146 (147) [A I H V 


[3] The District Judge has no jurisdiction 
appoint a receiver in proceeding startrxi 
application for direction on a mutwalH ^ 
particulars and accounts contemplated \ 
the Act. An order appointing a receiver > 

therefore without jurisdiction and is 
be set aside in revision though no appeal 
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(c) the gross amount of such income which has In'cn eollecteil ilnring the 

five years precixling the date on whicl) the statement is ftirnished, or of 
the perivKl which has elapstxl since the creation of the wakf, whichever 
period is shorter ; 

(d) the amount of tlu^ Government reveinie and cesses, anti of all rents, 
annually payable in res|X'ct of the wakf projxrty ; 

(f) an estimate of the ex|K'nses annually incurred in the realisation of the 
income of tlie wakf j)ro|X‘rty, bastxl on suc h details as are available of 
any^ such e\|>enses incurred within tlu^ [xjricxl to vvliich the particulars 
under clause (c) relate ; 

(f) the amount set apart under the wakf for — 

(t) the salary o( the ruutwalli and allowances to individuals ; 

( /f j purely religious purposes ; 

(ill) cluiritabh‘ purpt)sc‘s ; 

(iv) any other purposes ; and 

(g) any other particulars which may be prescribe<l. 

Every* such statement shall be acc ompanied by a c opy of the dc‘ed or 
instrvunent creating the wakf or. it no s\ic!i det‘d or instrtnnc'ut has bt‘en 
executed or a copy thereof cannot In' obtainc^tl shall contain full j)articnh»rs. as 
far as they are known to tlie mutwalli, of tlu‘ origin, nature and objeets of the 
wakf. 

(:}) \\1iert' — 

fa) a waki is created aft(‘r th(‘ Cf>mfneiK‘(‘m(*nt of tins Act, or 

(I/) in tl)e c‘as(‘ of a N\’akf suc h as is descrilHcl in sectif)n d of the W'akf \'ali- 
dating Act. bil ), the nerson cr(‘ating the wakf or anv men)b(*r of his 
familv or any* of his ch'sc'ondant s is at tin* commcnccnjent of this A(*t 
ali\<‘ and onlitic'd to clairn an\' Ixaudit tlK'rctmder . 
tlu' statement referred to ijj sji!)- se( tion (I) shall b(‘ (nrnishc'd, in thr‘ CMSf? 
rcft‘rrcd to in c lause (a ), w itliin si\ months of thi* datt‘ on vv Inc h tlie wakf is 
crtsiled nr. if it has lu en crtMtcal b\* a \c ritt<‘n dexanm nt. of the dedt' on whic li 
such ciocnrrxut is c^xtxajted, or, in the case la-ftared to in clanst'f/»j. within six 
rnontlis of the* date of the dc-ath of the j)erson entitled to sue h Ixaielil as afore*- 
said, or of the last surxivor of anv such pmsoiis, as the case mav be. 


Section .*) — Note 1 i.) 

ai’-iue t siK'li an oidia 10 420 \4201 ’ AIU 

V 

' 4 ; rh(* A( t men Iv ( ainftas .nlinini'arativ i* 

no\vii'r*i ni>on tlir “f'onrt*’. I’ix' o}»)tM t iv to 
have ori rrrnrcl fell piitH ulirs oi .lil u.iki 
prop, rtv anil to enffirt *- tlnit lli ' ninfu.illi 
sleill hone-stly t arry net tiie provisions of fliir 
trust inu^wsl upon liun. anti to Irive in a 
convenient pi ata* mlorm itiou e .nlahle tf) tlu' 
public, or tt> any iM Ooju aary ot tlie wakf. 
in order that they mmv stt* whi'thf'r tlw* w. ikf 
profxrty is lx ing propi rl\' i<lnniits{er(*d. U il is 
not, any oiie may file an inform ation ajtainst 
the mutwalli so that the penally imj>OM*<i by 
S. 10 of the Art may lie inl}i<t(*(i upon him. 
The *T>)urt ’ iv nowhere in tlie Art saul to be 
actinjz; in its juthei il eapaeify. 1041 145 

(148) [AIK V 28i : ILK 1941 Lah 395 (FH). 

[5] Section 3 (2) provides for rin inquiry aii 
to the origin, nature anil olijix ts of the wakf 
whether such w akf was m-ule orally or by 
oieans of an instniment. No donlit die inquiry 
in such cases must be a summary iiKiuiry aiwi 
will not h«? enrxlusive fKtw'een the narties in 
any future controversy as regards the origin, 
nature and objects of t\ie wakf but the Act 


diw '' ii(4 e\i hel' Mieh taejuii v .dlniK’i t her. 1932 
Omlh 210 i212* AlU \' lOl : 7 I m. k fiOl (KH). 

U» Ij A niufv. »l! h IS t fiiupbvd wUh the 
piovisioiiv el .S, i ut question a - to whether he 
vl'luufv tfi ’ sv.tkl Ol leliies it ( in ;inse b<‘Causf* 

by lus I tuidui f in (» iiushim.t the partu ulars of 
the u.ikl propertv lie must lie deemed to h ive 
.►diMitteil llu’ wakf and his ovv n jmvil ion as 
mutsv ini. I!)i2 All 302 { >04) :AIH V lOj r 54 
All r:5d)K 

7; f ie* (aeirt desittnated to receisc fhe 
partu ul.irs nderoxl to in fhe Art cannot enter 
into an elalKir if - inquiry .is to the ex» .teju e of 
the w ikt or to determine the n^ht to mutvv.(?l- 
>h»p b( Iwf's'ti rival ( laimanfs. Hy h-aving the 
iigfit to rnutwalliship undi cideij the ohjr^ t of 
(he Act IS not frus(rat(*d l>et .one Ss. 5 and 10 
act as prrwentive agAiinst applic itions nndrrr 
S. 3 iKurig made (»y fx^rsonv vs iio ar<' not actual 
iriutwalbs. 193S IV-it I >7 (r>8, i 7|( A1UV^25), 
[8< A fxxson who lias not iwen ( omplied 
with this # 1 ^ ti.>n cannot lx said to have com- 
mitted die offejjf e of non-( ompli incc with S, 5. 
Prior comphamc with tfiis S(-ction is n£?cc!«*ary 
to bring into oixiathm S. 5. 1940 Nag L37 
fl39) f A 1 K V h C 55i : I L K (1040) 18 

(FBh 
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STATE AMENDMENT 

UTTAR PRADESH 

Section 3 in its application to Uttar Pradesh is repealed. 

— U. P. Act XIII of 1936. S. 70 [1-7-1941.] 

4« Publication of particulars and requisition of further particulars. 

(1) When any .statement lias been fiirnislied under section 3, the Court slial! 
cause notice of the furnishing thereof to be affixed in some conspicuous place in 
tlie Court- liouse and to be published in such other manner, if any, as may he 
prescribed, and thereafter any person may apply to the Court I)y a petition in 
writing, accompanied by the pi escribed fee, tor the issue of an order requiring 
the mutwalli to furnish further particulars or documents. 

(2) On such application being made, the Court may, after making such 
inquiry, if any, as it thinks fit, if it is of opinion that any further particulars or 
documents are necessary in order that full information may be obtained regard- 
ing the origin, nature or objects of the wakf or tlie condition or management of 
the wukf property, cause to be served on the mutwalli an order re(]uiring him 
to furnish such particulars or documents within such time as the Court may 
direct in the order. 

STATE AMENDMENT 

UTTAR PRADESH 

Section 4 in its application to Uttar Pradcsli is repealed. 

— U. P. Act XIII ot 1936, S. 70 [1-7-1941.1 

Staioiicnt of (Did Audit 

*5. Statement of accounts. 

Within tliree montlis after tlie tliirty-first day of Marcli next following the 
date on wliicli the statement referred to in section 3 has been furnished, and 
thereafter within three months of the thirty first day f)f Marcli in every 
year, every mutwalli sliall prepare and furnish to tlie Court to wliicli such 
statement was furnished a full and true statement of accounts, in such form and 


Section 5 — Note 1 

[1] There cannot he any olience under S. 5 
unless a statement has been delivered under 
S. 3 ; S. 5 cannot come into operation unl(‘ss 
S. 3 has been complied with. 1941 Bom 152 
(153) lAIH V 28] : ILU (1941) Bom 328 : 42 
Cri L Jour 517 (DB) 1949 Naj]; 137(139) 
[AIR V 36 C 55] : lER (1949) Nat; 18 (FIB. 

[2] The fact that his predecessor had failed 
to comply with S. 3 cannot he relied on By a 
succeeding mvitawalli to escape the liability 
to furnish accounts under S. 5. He cannot 
plead that he is only contiiming an abuse 
started by his predecessor and thereby try to 
escape the consequences of his default. 1943 
Oudh 212 (213) [AIR V 30]. 

[3] A District Judge has powoT to scrTitinise 
the accounts furnished by a mutwalli under 
S. 5 and disallow any inadmissil>le items of 
expenditure and order an amended statement 
of accounts to he filed. 1943 Nag 238 (239> 
[AIR V v30] : ILR (1943) Nag 338. 

[4] Apart from proceedings under S. 10 the 
District Judge cannot decide on merits the 
question as to the nature of the wakf or ad- 
judicate upon the question whether the 
applicant was liable to furnish accounts 
under S. 5 or not. If the case falls under the 
Act then S. 5 lays down a substantive law 
which makes it incumbent on the mutwalli to 
file the statement under S. 5. There is no pro- 
vision in the Act by which an alleged mut- 
walli can ask the Court to adjudicate upon 


wdiothcT he was liahh' to furnisli ac'counts 
uiuler S. 5 or not. 1940 Oudh 313 (314) (Alh 
V 27 J (DB). 

[51 Section 5 does not by itself contemplate 
the intc'rvcaition of other persons for compel- 
ling the mutwalli to file his accounts e.vct‘pt 
possildy as a mere remindt'r to the Judge that 
tlie ai’eounts liave not been filed with a view 
to indnee the Judge to t.ike proceiHliiigs under 
S. 10. 'Phere is no authority in the Di''tii('t 
Judgi* to pass an ordm' that the mutwalli 
shouhi file a statement of accounts, d lu* only 
proc-ed>ire provided is to punish him under 
S. 10 for not filing it. 1930 All 81 (81, 82) 
[AIR V 17] : 52 Airi67 (DB). 

[6] Where mutwalli does not deny that 

there is valid wakf but only denies that the 
wakf is a trust \\ ithin S. 3, Charitable an<i 
Religious Trusts Act, 1920. and that he k a 
trustee, it is open to the District ^ 

proceed under Klussalman Wakf Act, 

and call upon the mutwalli to furnish ac- 
counts. 1931 Pat 354 (356) [AIR V 18J : lU 
Pat 506 (DB). 

[7] Where the documentary evidence 
duced in the Court shows that the wakf is no 
public but private and further there is 

on record to justify the infererice that tnc 
wakf is one to which the provisions or 8 l- 
(e) apply, the Court cannot direct 
be turnished under S. 5. 1951 Ajmer 79 v 
(79) [AIR V 38 C 75]. 
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containing such particulars as may 1 h* prescrilnxl, of all moneys received or 
ex[>ended hy hiinon rx^half of the svakf of which ho is tlio tinitwalii during tfio 
pcrioci or twelv'c months ending on such thirty- first day of March or, as the 
case may be, during that portion ot the saivl period during which the provi- 
sions of this Act liave ficen applicable to tlie wakf ; 

Provided thvit the C^ourt may. it it is satisticil that tlrero is sufficient cause for 
so doing, extend the time allowed for ttie luruishiug ol any statement of 
accounts under this section. 

[a] The prnviMotis nf sry lions 5 to 10 ilo not ,ippb to anv W At to whioh the VmU^\ 
Provinces Mnslnn W.ikls Act, 19>U v\Ul ot lOUh applies, S HO tvf th,»t Act 

. ll-7-bHll. 

•Q. Audit of account. 

Every statement of accounts shall, Indore it is furnished to the (aiurt under 
section v5, be audited - 

(a) in the case of a wakf tlie gross income of whi(di during the year in ones. 

tion, after ileduclion of the laiul revcniu' and c'csses, if any, pavalne to 
tlic Ca)\cnnneut. extHcnls two thousand nip(a‘s, b\' a jicrson who is tiu' 
holder of a certilicate granted b\ the '^|(amlral (iovernnumt) untier 
section Ml of the Indian (a>mpanu*s Act. MTi/' or is a member of any 
institution or association the members ot which Inive been tieclared 
under that scclirin to b<‘ entitlctl to act us auditors of companies 
throughout the [tt'rr itori(‘s tt) whicii this Ac t ap|>li<‘s] ; or 

(b) in the case of anv other wakf, b\' aiiv person authorised in this Indialf by 

general or special order of the said Court. 

[a j .S'-' A/ Minder S. 5. ;li) .SV#* now the rclec.mt pi ovi^ion^ al I he Caiinpanics 

Ac:t, ot iOoU’. [c j Su(>siitntctl tor “JTovmt (‘s’‘ hy , 1950. 

STATi: AMI NDMI NT 

MAUARASHTHA 

In its applic.itioii to Boinh.iv arc.i of tho Slate of Mahar.ishlia, 

fi/ after section 0, tlu' tollowiiig parts shill Ik; instrttJ, nanu'lv : 

' VAKl in 


I\tucrs of (he ('aurt 1) call J('r Particular and Staiemen! of Jcrounl^. 

G-A. I'ou er of i'ourt call flu* ruHtnu'ahx ia Huhitn! — fll Notwith- 

■standing anytlniu!; rout liicsl in set tmu it shall he eeirnpetmil to the (‘inot, on failure of a 
met isN illi to fnrm^h a slat ‘inent as re<pnred tmdor the san! section, to o-^piije (he muta- 
V'alli to hn iiisl . witlnn suc h ton'* as theC'ourt slcill liv. a st ilcnu nt r ontaunnw all or anv 
of the parlicnlars reterre l to ni the said set lion, ineliuhng a copy of the deed or 
instrument, if .luy. creatin'^ the wakf. 

(’J) 7’h(^ provisions of st'ctioii 4 shall .ipply to li si iteinenl funiisluKl under this 
as if sucli statement had he n {nrnish<.Ml under section i. 

0-B y o f i '■ c irt to rc'iittre sfatetnenf of ar'outttt at any 1) Not wit nstuidiu}.! 

anything (ontamf^l in seeti n 5. it shall fn* loinpetcut to the (.oiirt, on faihire oi a 
mutawalli to furnish a st itruient of accounts as r<*<|«nrcd under the said section, tf> rerpurf* 
the mutawalli to prepare .ind furnish, within sueh tim*^ as (he (.ourt in ty fix, a sfatene nt of 
accounts of the nature tiesenhed in the .s.iid stxfion and for such jK‘fnwl as the Courl may 
think fit- 

(2) 7’h(' provisions of .section H shall apply to any .statement of .ucounfs rr-«jmre<l to Iw 
furnishc*<l under tins section as if such statement of acraiunts were a statement of accounts 
fumi-sheti under se< tion 5. 


Section 6 A ( Maharashtra'^ — Note 1 


[1] Where .special order is made uwier 
S. 6-A clirectim^ certain particulars «and ac- 
counts to f>e delivered hy accused within fixed 
period and that order has Ix^oi disolK^yrd, 
the accursed arc guilty of contcnnpt of C>>urt 
which can l>e dealt w ith by the High Court 
under the Contempt of Courts Act. I94i. Idom 


152 «T55) i AlH V 29' : ILH 1942 !k*!ri 240 : 
41 Cri I. Jour 72G (DB) ♦ 1945 P C 147 (151) 
^AIH V 52i : 72 Ind App 22B : 47 Cri L Jrutr 
m : ILH (1945» k'ar (PC) 555 : ILR (1945) 
liom 059 +1942 Ii<»rn 154 (154^ >111 V 29] : 
45 Cri L]i}urm7 (DB) 
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PART IV. 

Powers oj the Court to Enquire, 

0-C. Power of Coxirt to enquire. — (1) The Court may, either on its own motion or upon 
the application of any person claimint^ to have an interest in a wakf, hold an enquiry in the 
prescribed manner at any time to ascertain — 

(i) whether a wakf exists ; 

(ia) whether such wakf is a wakf to which this Act applies ® ; 

(ii) whether any property is the property of such wakf and whether the whole or any 

substantial portion of the subject-matter of such wakf is situate within the local 
limits of the jurisdiction of the Court ; and 

(iii) who is the mutawalli of such wakf. 

(2) It it comes to the knowledge of the Court that a suit has been instituted in any civil 
Court in regard to any of the matters mentioned in sub-section t'i A it shall ^tay the enquiry so 
far as it relates to, or is likely to be allected by, the Court’s findings or order in regard to such 
matters, until the suit is finally decided in that Court. 

(3) The Court shall from time to time ascertain whether such suit has been finallv decided 
and after the final deci.sion of the suit, it shall proceed with the enquiry in regard to such 
matters, if any, as may not have been decided in such suit. 

(4) On completion of the enquiry provided for in su!)-sections (1) and (3), the Court shall 
record its flndings as to the matters mentioned in the said sub-sections, except such matters 
as may have been decided in the aforesaid suit. 

(5) Save as provided in this section, the Court shall not, when acting under this section, 
try or determine any question of tlie title of any person claiming adversely to the wakf. 

[a] See Sind Act XXllI of 1947, S. 2 [17-4-1947]. 

PART V. 

licgistratinn of Wahfs^ Wakf Accounts and Wakf Adminisiratinn Funds. 

C-D. Registration of Wakf s. — (1) The Court shall, after the submission of a statement 
under section 3 or section 4 or section 6A and an enquiry, if necessary, held under section 6C. 
or merely after an enquiry held uu(l(‘r section 6C, record, in such form as may be prescrilieJ 
in a register called tlie Register of Wakfs, the following particulars : — 

(a) description of the wakf property sufficient for the identification thereof , 

(h) the gross annual income from such property ; 

(c) the gross amount of such income wliich has been collected during the five yeirs 

preceding the date on whicli the statement is furnished, or during the period which 
nas elapsed since the creation of the wakf, whicliever period is shorter ; 

(d) the amount of the Government revenue and cesses and of all rents annually pay- 
al)le in respect of the wakf property ; 

(e) an estimate of tlie expenses annually incurred in the realisation of the income of 
the wakf property, based on such details as are available of any such expenses 
incurred within the period to which the particulars under clause (c) relate ; 


Section 6C (Maharashtra) — Note 1 

[1] Inquiry under S. 6-C (1) (i), can be held 
only where existence of waqf is admitted. 
Where existence of waqf is disputed District 
Court cannot enquir(‘ into its existence. 1945 
Bom 157 (161) [AIR V 32J : ILR (1945) Bom 
257 (DR). 

[2] Question whether property is waqf pro- 
perty, is one which Court can inquire into 
under S. 6-C, but it cannot be referred to waqf 
committee under S. 6M as amended in Rom- 
liay. 1942 Bom 152 (153) [AIR V 29] : ILR 
(1942) Bom 240 : 43 Cri L Jour 726 (DB). 

[3] Where tlie Judge refers a question which 
lie ought to decide after holding an enquiry 
himself under S. 6 (c) to the w'akf committee 
and merely accepts the evidence which had 
been filed before the wakf committee and 
agrees with the conclusion which the com- 
mittee had arrived at, the procedure is wrong. 
Evidence given before committee is not made 
evidence in proceedings before the Court and 
the Judge ought to hear the accused and take 
evidence. 1942 Bom 152 (153) [AIR V 29] : 


I L R (1942) Bom 240: 43 Cri L Jour 726 
(DB). 

[4] Where the notice served on the aecust*»l 
does not specify that it related to an inquiry 
under S. 6 (c) it is open to the accused to siv 
that lie had no idea that an iiKuiirv uiuler S. n 
(c) was being held and that if he had known 
the same he would have adopted ddlei^nt 
tactics from those which he did adopt. 194- 
Bom 152 (153) [AIR V 29] : ILR (19-^-^ 

240 : 43 Cri L Jour 726 (DB). 

[5] Section 6C empowers Court of Distne. 
Judge, either suo riiotii or upon application ot 
any person claiming interest m waqf, to non 
inquiry to ascertain whether waqf is a vvaqi to 
wliich Act applies. Thus the decision gixco is 
the decision of a Court which is suborciina e 
to the High Court and, revision ^PP, 
under vS. 115, Civil P.C., is maintainable. 194a 


Bom 91 (92) [AIR V 31]. , , . „ Kw 

[6] In view of S. 6F, as amended in ^ 

no appeal can lie from decision of the Dj'' J 
Court on an inquiry under S. 6C. 1942 

279 (280) [AIR V 29] (DB). 
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(/) the amount ?iet apart under the wsikf for-~ 

(i) the salary of the mutawallt and aUo%\'ances to huiivicluals ; 

(ill purtdv religious purposes ; 

(iiP charitable puri>oses ; 

(ivl any other purposes ; 

(g) the name of the mutavvalli ; and 

(h) such other parlicidars as may l>c prescrilHx!. 

(^} Statements, if any. furnisheil under stn^tions S, 4 and 6A shall Ik> filed with the staid 
l^egister of \\ akfs. 

6-E. Ametuimfint nf in Hegister of Wnkfs. — (1) When anv change cn'cnrs in any of 

the particulars recorded in the Hegister of Wakfs, the inutawallt shall, within tlm^e monthii of 
the cx'cnrrence of such change, report to theC'ourt sucli change in the prest rihrtl form, atx'om- 
paiiied l>y the prest rihtnl f<*t\ J he provisions of sec tions S anu 4 sliall, so tar as may l>e, apply 
to any such statement. 

For tlic purixise of verifying the correctness of the t*ntnes in the Uegister of Wakfs or 
ascertaining any change wliich mav have cK’Ciirn^l in such rt‘gister, the ('ourt m iv hold aa 
enquiry in the prescrilHxl mannei. I he provisions of mh tion fK- shall, m' far as may Vh' apply 
to any such inquiry. 

(3) U tfie Court, after rec'eiving a report under suh-stH'tion (1) and holding an enquiry, if 
iuM.'essary, under suh-section or nu'rely after an enquiry hehl under s\ih-*iiH tion ('Jj, is satiiu 
fied tliat a change has ocaairitHl in anv of the partieidais tt‘t ordinl in tlie Kegister of Wakf« 
with regard to a wakf. it sli dl amemi in the prrserilxti maiuu'i the entry or entUes alhTterl by 
.such change and shall file ♦lie report inrni\h(sl under suh-sivlion (1) along with thi' statement, 
if any, relating to the said wakf filed under section 

6-F. Kntr^c'i in Hic of WaJ^ fs atui ftudtng^ rc'ordeA nn/ier <<» finAl 

r^ubject to sertioyi il<i — I'ln- entrii's nnnle f)y the Court in th(‘ Uegister of Wakfs and the^ ffndingK 
recorded under s(“ction 6C" shall subjei l to tin' provisions of sixlionBCh fie final for the purposon 
of tliis Act. 

()-G. .Uu/.nn; or avi^ridtofivA of entrios in Urgystfr of Waffs by on/er nf f\>urt. A civil 
Court of t'ompct<‘nt jurisdiction diH iding anv question relating tn any wakf in iv diian t that tho 
C’ourt sliall make sut h entries nr amemlinents of entru's in the flegtster of Wakfs rf'lating tf> 
the said wakf as are conscKjnentnd npnn its dei ision, ami the CaMirl slnill make sucli entries or 
amendments of such entric-s ai cnrdmgly. 

6-H, Mritftfonoyo'o of (v'oountM on/l thoir audit . - ( J } J’A'ery mutavvalli of i vviikf in n‘sj>i?C'l of 
whicfi an entry has be^'ii n'<‘Oid<‘d in th<' liegist<‘r of Wakfs shall keep regular aeeounts of all 
movable and irnmovalile prnp^'rty Ka eiv<'tl, ami of all iiavments ami alienations made and 
inci iubranca's i rtMtisd by him on bofi ilf of tin* wakf of whii h h<* is tlu' mutavvalli, Such 
accounts sliall be kt'pt in such form and sli.ill t'ontain sue li partii ubiis as may be prescribed. 

(t^) I'lu* account sli.ill Iw* balanr(*<l on the tlnrtv-first d.iy of M irrfi in en h year, and shall 
Ik? exaimiuHi and audited annually or at sm !i oIIut interv als, and in sm h manner as may bii 
iirescribed and by tlie persons referred to in se< tioii 6. 

(3) Every auditor ac ting under sub-sc'ction (2) sliall h ive aeeess to the accounts an<l to all 
books, vouchers and other documents and records in the possi'ssion and under I he control of 
the mutavvalli : 

Provided that, it it is proved to tin* satisfartio i of the Court that the gross annual inemno 
of any partit nhir wakf is less than two lnimlre<l rufKfs, tin* Court may f»y ordi i in wuiting 
f*xempt such wakf from the provisions of this section. 

6 - 1 . Ayioual rmitrihution froin vak fs.--l\\'i'ry wsikf sliall, for tie* pnriiove of rinx*fiiig tlie 
charges and expenses incident d to tin* registration, Mip- rintendrncr*. adrrnmsf ration and 
control of w akfs, tiie nMinti*nance of the registers of vv.ikfs, (In si luttiiV and audit of aei oiints 
of V\ akfs, the institution and dt*feiie<* of suits ind prrK 'V'dings f«*l.iling lo wakfs, ami generally 
carrying into efteil the purposes of this A< t. be fiabh' to pay to tl»e Wakf Administr ifinn Fund 
of the district conrermxi annually such contribution, on sucli date and in such manner ait may 
be prescrdx'd . 

Provided! that the (Provincial Goveniment} may, by rules made in tins Irehalf, ex<*tnpt from 
the prov'isions of this Mo tion any particular wsikf or class of ssei kfs. 

Section 6-1 {MaihAr««htr*) — Note 1 

[IJ Where the Miitwallis reside witliin Act and S. 6-1) ;is amended in fiombay malup 

the jurisdiction of the District Court but the it clear that tlie property of the wakf referred 

property of the wakf is situate fK?yond its to in t!»e sections is the ccir^n ®t*d not tbe 

jurisdiction, the Mnlw'anis cannot l>e called inconie Pll9 firun 44^ (446jt AlUV : ILR 

upon to contribute to the W'akf AdminUtra- (193»9 i Born 611 (DUh 

tion Fund untier S. 6-L Section 3 of t) e main 
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6-J. Wakf.H Administration Fund. — For each district there shall be created a fund to be 

called the Wakf Administration Fund of the district concerned, and there shall be placed to 

the credit thereof the following sums, namely : — 

(a) any fee which may be levied under this Act, 

(b) contributions under section 6-1, 

(c) any sums received by the Wakf Administration Fund from private sources, 

(df any siim.s allotted by (any Government) or by any local authority to the Wakf 
Administration Fund. 

6-K. Application of Wakf Administration Fund. — The Wakf Administration Fund of 
a district shall be under the control and management of the Court and shall Ix^ applicable to 
the payment of charges for and expenses incidental to the registration, superiutendencf, 
administration and control of wakfs, the maintenance of the Register of Wakfs, the scrutiny 
and audit of accounts of wakfs. the institution and defence of suits and proceedings relating to 
wakfs, and generally carrying into eflcct the purposes of this Act. 

PART VI. 

Supervision and Control. 

6-L. C on '^litution and appointment of W al:f Committee. — (1) There shall be constituted in 
each district a Wakf Committee to advise and assist the Court in all matters relating to the 
registration, superintendence, administration and control of wakfs. 

{2} The Committee shall consist of ! — 

(a} the members of the Indian and State Legislatures. 

(h) two members elected in the prescribed manner by the mutavvallis of all wakfs in tbs’ 
district registered under the Act, 

(c) two members (dected in the prescribed manner hy the members of each District Loc\d. 
board in the district professing tlie Mussalman faitli from among their number, 

(d) 'cn)o meml^ier elected in the prescribed manner by the memlxrs professing Mussalin in 

faith of each municipality in the district constituted under the Romhay District 
Mnnieipal Act, 1901, 

(e) two incmhers elected in the prescrilied manner by the members professing tin 
Mussalman faith of each municipality in the district constituted under the City of 
Romb.iy Municipal Act, 1888, the City of Karachi Municipal Act, 19>>o, or tlic 
Bombay Municipal Boroughs Act, 1925, and 

(f) such other members not exceeding one-fonrth of the total number of the members ot 
the Committee as the State Government may nominate : 

Provided that no nerson who does not ordinarily reside in the district or does not profess 
the Mussalman faitli sliall be eligible to be a member of the Committee. 

6.M. Functioyis of Wafef Committee. — (1) It shall be competent to the Court to refer at aii>' 
time to the Wakf Committee or any tiirec or more members thereof, for advice, npinion. 
enquiry, report or recommendation, within such time as the Court may direct, any niattt r 
relating to the registration, superintendence, administration, and control of wakfs, and in 
particular any matter relating to — 

(a) the conduct of a mutawndli or a trustee in the administration of a wakf or his fitness 
to continue as a mutawudli or a trustee. 

(b) the settlement, cancellation or alteration of a scheme for the administration of a w akf, 
or 

(c) the application of the funds of a wakf or any surplus thereof. 

(2) Wlu*n the Court has referred any of the matters mentioned in sub-section i to a 

wakf committee or any members tlier of for advice, opinion, enquiry, report or recommeiiclation, 
and the committee or the members thereof, as the case may be, nave, either unanimously or by 

a majority, made their recommendation in relation to the matter referred to them, the Court 

may pass orders as it think.s fit after giving due consideration to such recommendation— 

(i) suspending, removing or dismissing a mutaw'alli or trustee, 

(ii) appointing a new mutaw'alli or trustee, 

(iii) settling, cancelling or altering a sclieme for the administration of w^akf, 

(iv) directing the application, investment or deposit of the funds of a wakf or any surplus 
thereof in a particular manner or to a particular purpose. 

(v) generally for carrying out the purposes of the Act. 

Provideii that nothing in this section shall be deemed to authorise the Court to pass any 
order which is inconsistent with the objects and purposes of the wakf. 

Provided further that no order under this section shall be passed to the prejudice of any 
mutawalli or trustee without giving such mutawalli or trustee an opportunity to be heard. 

(3J For the performance of any of the duties under sub-section (2/ the Wakf Committee or 
any members thereof to whom the Court has referred any matter for advice, opinion, enquir> t 
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report, or recoiiunenclation, the conun\ttee or such thereof may by ortler in wHtifllC 

require— 

(a) the prtxUiction of iujy ilocnnuMit m'cessary for the puri>ose ; 

(b) the atteiuhmce of any jx'rsc.n for the purpose of giving evidence or for the prcHluctioa 
of any tux urncnt rt*terte<l to in clause ftiA 

(4^ The provisions of suh-stH'tions ,unl section 6-C slialh so far as may apply 

to any inquiry under suh-MH.'tion \ V> or r-l 

6*N. paver to auihnnse members of U'dA / (Vmmt/iVe (o nt'^hiufe suifs, a/e. ■ — Notwith- 

standing anything contauuxl in section of the ( anle of lavd Troi rshirei UKI8. it shall l)e 
competent to the C-ourt, .dtci such ciu|uuy as it may think iit. ui’ ti> authonsr any one or more 
of the mendx>rs of a W’akf Cominittec to in>tit»ite or detend any suit or procVxthng t‘>r the 
purposes of the protection or rt*eovery of the proixntv of a uakl nr tor ttu* apniu ation of the 
propertv of a Wakf to anv public, i liantable or religious pur|>osc and dO !«» aUm ate from the 
Wakf Administration Fund such sums as may. in the opiuiim ol the la»urt, l>c ucccss.uy tor tlie 
aforesaid purpose. 

6-0. / r7Sler(^l^tl of hal f proietfit, tCivmf.t ufi</ dereuu.'s. -Oj U sh.dl Ik' conuX'tent tO the 
Court to direct one or more ne'mixus of the Wakf Conumtttv to undei take the luspet tioii, in 
the prescribed manner, ot the prc^peitv, rtn (>;ds ami act omits ot any vsakl iuul to lepoit to tin* 
Court, within sucli time as tlie Cauirt may tlirtH l. the result ot sut h tns|H‘etinn. 

(it It .shall l>e c(nnpet'*nt to the Court to employ up<m sut'h terms and c»m<litions as may be 
prescrilH*d sucli piTsoiis ,is may in lb(‘ opimou ot tlu' t oMit Ix' net'cssary tor carrying out the 
purposes of this .Act and to pay tlu'iii siudi remuneration iiom ti»e \\ akl Attministiafu>!i Fuml 
as may be presm ibtxl, 

G-P. ( uurd s ; nf/w f(> (tr(/''r lUi ntoii -It sb.ill be i nnux'tent to tht‘ ( 'ourt at any tune to 
order a spckdal audit of the .u t oimts ot ,i W.ikt bv an areonnt.int possessing tlx* prescribed 
qualific ation'' and to ordiT tlie cost sm b audit to be paul bs the mutaccalb irom tlie income 
of the property of the \\ akt or out of tlx* Wakt .A<hmnistrat liUi I'und. 

6-Q <i/ Ms/s of irao/s. — *rhere shall be publisbeil animal! v on such date as the 

State CioviTnnit lit mav deternmu* in the lOlhci il (»a/ette) and li tin* State ( iovernin nt so 
diit'c ts in the j)ruua])al \ (*rii aeuLir of the district in a ne\\ s]>apei eirculating tlic'rem a list *>1 
Wakfs and a s(,jt<’mejit ot tin* sums standing to tin* c redit "t the W akt Aduiiiust ration Fund 
niicler the signature ol the Camrt and in such torm as fin* State (lovernment m iv po’senlie " 

— Horn .\< t W'lllot ldj5, S. 5. as ami*nded l>v Bom. Ai ts X of 1944 

and Wot BMo. 

iiftvr section B-(,) inserted by liom. Act W ill of 19 >5 the beading "I’art V'lF* shall lwi 
inserfed. — Bom. Act X\ III ot 19 >5, S. B. Uii5 j 

G en era 1 P rt u 'isto/ifi 


*7. Mutawalli entitled to pay cost of audit, etc , from wakf funds. 

Notwitlistancling an\ thing cnntaincxl in the elect'd or instrnrnont creating any 
wakf. every mutawalli in.iy jiay from the income ni the* wakf |)rni>crty anv 
expenses properly incurred by him for the purpose* of (mahling him to (iirnish 
any particulars, documents or copic*s unde*! sec tion I or s<*clJon 1 or in n'Spcct 
of the prei)aratiorj c^r audit of the annua! accounts for the pur|)oses t^i this Act. 
[a] Sec Foot-note (.i) undt-r Section 5. 

STATF AMFNnMFNT 

MAHARASJITKA 

In its application to Bf>ml)ay .ire.i of the Sfati* of .Mahnr ishtra. in S 7 alter tfie unrd und 
figure ‘S. 4\ the words and figun^s “S, BA or S fiB or S. fiC or S MI*:” shall be m r/.V B 

-- Bom. Al t xviii (d 19 ;n, s. 7. 1 2 

* 8 . Verification. 

Every statennent of particulars furr<ished undcT se ction 3 or sectiorr 4. and 
every statement of accounts furnished under sectioti 5, shall he written in the 
language of the Court to wliich it is furnished, atid shall be verified in the 
manner provided in the (dH.le of Civil Prcx;cdiire. VJOH, for tfic signing and 
verification of i>lea(iings. 

[a] See Foot-note (a) under Sec tion !>. 

STATE amendments 


MAIIARASHTRA 

In its applicalioti to Bombay area of the State of Maharashtra, in mxtion H— 
fu/ after tilt* word and figure \ecttori 4* the words and figures or secttori GA Of socilon 6C 
or sc*elion 6E’* sliair lx? ; and 

rty after tlie word and figure 'iection 5* tlx? words and figures ^ 

section 8C” shall l>e — Bom. Act XVIII of lt)S5, S. 8. {2S-9.l635d 
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In section 8, the words ‘Mn Urdn or” shall he read after the word ‘written*. 

— Bihar and Orissa Act I of 1926, S. 2. [w. e. f, 15-5-1926,] 

•flu Inspection and copies. 

Any person shall, with the permission of the Court and on payment of the 
prescribed fee, at any time at which the Court is open, be entitled to inspect 
in the prescribed manner, or to obtain a copy of, any statement of particulars 
or any document furnished to the Court under section 3 or section 4, or any 
statement of accounts furnished to it under section 5, or any audit report made 
on an audit under section 6. 

[a] See Foot-note [a] under S. 5. 


STATE AMENDMENTS 

MAHARASHTRA 

In its application to Bombay area of the State of Maharashtra, in section 9 — 

(a) after the word and figure ‘section 4*, the words and figures “or section 6A or 

section 6C or section BE” shall be inserted', 

(b) after the word and figure ‘section 5’, the words and figures “or section 6B or secticm 

6C” shall he inserted; 

(c) after the word and figure ‘section 6\ the w'ords and figures “or section 6H or section 

6P or any entry in the Register of Wakfs or any statc‘rnent, notice, intimation, report, 
accounts or any document filed under this Act’’ shall he inserted. 

—Bom. Act XVIIl of 1935, S. 9 [23-9-1935]. 

SECTION 9.A 
MAHARASHTRA 

In its application to Bombay area of the State of Mah;irashtra. 

After section 9, the following shall be inserted, namely : — 

“9A. Provisions of Code of Civil Procedure to apply. 

(1) The provisions of tlie Code of Civil ProccN.lurc, 1908, relating to — 
fa) the proof of facts by affidavits, 

(b) the enforcing of the attendance of any person and his examination on oath, 

(c) the enforcing of the production of documents, and 

(d) the issuing of commissions, 

shall apply to all proceedings held ])y the Court under this Act and provisions relating to the 
service of summonses shall apply to the servic'c of notices thereunder. 

(2) The provisions of the said Code relating to the execution of decrees shall, so far as they 
are applicable, apply to the execution of orders passed bv the Court under this Act.” 

—Bom. Act XVHI of 1935, S. 10 123-9-1935]. 

(S) After section 9A inserted l)y Bom. Act XVTII of 1935, the heading “Part N'lll” shall be 
inserted, ibid, section 11. 

Penalty 

"'lO. Penalties. 

Any person who is required by or under section 3 or section 4 to furnish a 
statement of particulars or any document relating to a wakf, or who is required 
by section 5 to furnisli a statement of accounts, snail, if he, without reasonable 
cause the burden of proving which shall lie upon him, fails to furnish .such 
statement or document, as the case may be, in due time, or furnishes a s tate- 


Section 10 — Note 1 

[1] Under the Act the law impo.ses certain 
■duties ’on a class of individuals aud it must be 
presumed that it was further intended that 
the duties should be perfumed bv those indi- 
viduals and in the absence of voluntary per- 
formance, performance should be enforced. 
Section 10 which provides for penalties for 
failure to comply with the requirements of the 
Act clearly implies jurisdiction in the Court 
to enforce compliance with the provisions of 
the Act. 1932 Oudh 210 (212) [AIR V 19] : 7 
Luck 601 (FB). 

[2] In proceeding under S. 10 the Court 
has jurisciiction to inquire whether property is 
wakf within the meaning of the Act or not. 


There is no foundation for the argument that 
the Act only applies in cases in which the 
wakf is admitted. 1934 Rom 169 (170) lAlK 
V 21] : 58 Bom 302 (DB)*H932 All 362 Km) 
[AIR V 19] : 54 All 475 (DB> + 1930 Alj 81 Kh\) 


lAlR V n] : 52 All 187 (DB) * 1940 Nag 
(161) [AIR V 27] ; ILR 1941 Nag 612 1^ 

Oudh 210 (213) [A I R V 19] : 7 Luck 801 
(FB). . 

[But see 1941 Mad 897 (898) [AIR V 280 
ILR (1942) Mad 143. (District Judge has no 
jurisdiction to hold enquiry 
property where alleged Mutwalli den^^ 
tence or wakf.) 4* 1935 All 254 
V 22] : 57 All 754 (Do) f 1941 Lah 
149) [AIR V 28]: ILR (1941) Lah 395 
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tnent which he knows or has reason to Ix'lieve to l>e false, misleadtnj:^ or iintrnc 
in any material particular, or, in the case of a stat(*ment of accounts, furnishes 
a statement which has not lK*en audited in the juanuer requirtxl hy station 6, 
l>e punishable with fine which may extend to five hundrctl ni|>ces, or, in the 
case of a second or subsequent offence, with hue \\ hich may cxtetid to two 
thousand rupees. 

[a] Set Foot-note [.x] imder S. 5. 


MAHARASHTRA 


STATE amendments 


In its application to Bornhay area of the State of Maharashtra, in srH tion 10— 

(a) after tlie word and fivjnn* set tion *4*. the words ami ti^ijnies *‘oi section 6A or 
stx?tion 6C' or section HE” sliall U' inserted , 

(b) after the word and fivjnre ‘seitiori 5‘. the words and fivtures '*or stx tion HB or 

six'tion HC”’ shall \xv xn-rf it-d ■ 

(c) after the wonl accounts’ w luae it (xxuirs tor tlu* first time, the words, tiffnn^ anil letter 

“or who IS nsjnired hy six tion till to ktvp re>»ular aci ounts’* shall he : 

(d) after the word doi unu'nt’ w here it occurs for thi* stx ond tune, the words "or to ktvp 
rei^ul.ir ac counts” sli all l>e Mj crr ti'; 

(e) after the word 'statement’ uheieit occ urs tor (he fourth time, the words ”or k<vi>« 

accounts” shall he in^vrUd. — Bom. Act X\ 11! ot lU i5, S. \2, [ :2 


SECTIONS lOA to lOD 
MAHARASHTRA 

In its application to Bomhav area ot the State ot Mahai asliti a. after sec tion 10, tho 
follow ing shall he ri.ser/'eJ, n.imely : — 

‘‘10-A. r^fuiKy h’r »i im/A any o'Jn'r ordt'r 1 } It any person fails tO 

comply with any order passed hy the Court or hv the \\ akl Comnuttis' or any inemher 


Section 10 — Note 1 (amidj 

ii)o.) ^ ura ::(r) {lo:) [aiu v 2H1 : ii j\ 

il9>9) \a^ 5tq ^DH) 

[V] If a Mulwalli has com pi it'd with S. > no 
question ^^'il^‘the^ he denies or admits tt.e 
uakf c an ari^'e h'X ause l>v' his conduc t in 
luraishiii^ th(‘ partieulars of the wakt pro|MT- 
ty under S. 3 he* must he dtsaned to have* 
.idmitti'd thewakf <uid c an he convic ted umler 
S, 10 for his tailure lo tih* statement under 
S. 5. 1992 All 3H2 i SH4) lAlU V 19j : 51 All 
475 cOH). 

14) I’rosec ntion under S. 10 "Civ il suit in- 
volving l)ona tide ilispute as to whether pro- 
|XTty IS \v ikf or not turning on construction 
of document and evidence as tf» rehgieus 
views of donor — IVosixuition was staved. 1994 
Bom 1H9 (171) [AIU \' 21; : 58 liom i02 iDB). 

15] District Judge is proper autlioritv (c» irii- 
pc^se penalty provideil for hy S. 10 It is not 
necessary to prixa-i'd against iiiutavvalli in < ii- 
nunal Court. 19 >2 Ail >H2 < >04^ ’ Ailt V 19] : 
54 All 475 tDHU 19 >0 All >>1 iM ) AlH V 171 : 
52 All 107 (OB) + 19>5 Honi 207 -20Si AlH V 
22j -I- 194 > Nag 2 >8 299^ A I H V >0; : I I. H 
(1949) Nag 998. ((Inlv C^eturt conti'inplated 
l)y Act is tiu’ one d-'timxl in S. 2 ihi* ami the 
sclierne of Ac I siiow s thiat .Sc t is to h** adminis- 
tcrcxl throughout by tliat Omrt alone.* 

;But see 1919 Nag 197 il99} A I K vH C 
55] : ILH a949t Nag 18 FB> <A!H 1997 N ig 
195, iM erru ed ♦ 1928 Smd 4 i (444 i A I H \’ 
15] : 22 Sind L H 141 : 28 Cri L Jour 954. 
(Otfence under S. 10 must he dceilt with hy a 
Magistnite ) + 1941 Lah 145 cl47, 119] 'AlH V 
2Sj : I L H (1941) Lah 995 (FH). (Do ) -f 1941 
Mad 897 (897) i AlH V 28j : I L H (1942) Mad 
149 (Do).] 

[H] Apart from the proceedings under S. 10 
there iss no provision in the Act by •• hich the 
Districrt Juoge can d<*cide on merits the ques- 
♦ ton as tc the nature ot the waki or adBadicale 


up >n the ciuestion vv lu thei an iillegixl Mut- 
walli was lialile to tunush aieouiits under 
S .9 or not 1940 ( )udli >19 tal l) ' AlH \‘ 27] 
cDHV 

]7; Art c'ontiis nu aulhoiitv on Court to 
pass order til it Nhitw illi shmild file statement 
ot aciounts. Dniv i>roi((!ure piovi<l<H) is to 
punish Imii tor not filing 0 19U) All 81 (82) 

[aIH V 17i : 52 All Itr d>H). 

i 8 , Mut.iw dll at tune vvlu n Act came into 
foil e not romp! vmg vs ith S 'i Still the suhse- 
quei't Mutaw.dll not huiuslung ac a ounts unden 
S. 5 is guiltv undtT S. 10. 194 > Oudh 212 (219) 
UMH \' 90 ]] 

[9] No provision is m.ide in S, 10 for im- 
posing a srnteiH r- ot iiupiisoniii' iil ut detauU 
ot payment ot fine and such Hentence thereforii 
( innol he imposed. No port mu of the fine 
when ie,di/rd should hr ordiTcd to Ih* Jiaid to 
tfie inloirnej. 19 U All 989 (990) lAlH V 19) 
(I>B]. 

ilO] Cndei S. 10 the Distric t Judge* ha* pi»- 
vver to scrutinise* the accounts filed tiy the 
Mutvvalli under S 5 aud disallovv any ii*ad- 
uussihle items ot rvjwaidit uri* and order tlie 
staleiiieut ot ac iounts to tie aimaided It (he 
Mut vs alh t Ills to amc'ud the at rouiifs the I )is- 
triei Ji* Igr c an impose a fine mu him under 
S 10 194 > Nag 2 >8 <299) ,A1H V 90’ r ILh 

(J949) N ig >98, 

[11, An order appointing a nveivrr in a 
prcKivding under the Ac t is not afijXMhihh* an 
no ap|x al In s against an order a proeexxL 
iiig uncier tlu' Act 19>HC.a! 420 (420) (AIK 
v29:a>B). 

? 12} If the rfquirement^ of S 115, Civil P. C. 
are fulfilled a rc vision from an order itndur 
(hi* Act would he to the High Court under 
(hat xcHtmu. 19 >2 Oudh 210 ;213) [A 1 R V 
19] : 7 Luck HOI iFB). 
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thereof under or in pursuance of the provisions of this Act, such person shall, if 
failure to comply is not punishable under any of the sections of this Act, be on conviction 
punishable with fine which may extend to one thousand rupees, 

(2) A Criminal Court may, in passing an order of conviction for an offence under sul>. 
section specify the period w’ithin which the person convicted shall comply with the 
provisions or this Act which may lx* found to have been contravened by him, and may also 
prescribe a daily fine not exceeding Hs. 50 for every day tor the period during which the 
default continues after the expiry of the period so specified : 

Provided that, if the person failing to comply with any direction issued by such Court 
satisfies such Court that there is good reason for his failure to do so and applies for an 
extension of the period specified under this section, such Court may, if it thinks fit, extend 
the period and may remit the whole or any part of the fine paid or due. 

10-B. Cognizance aj of f< 7ices. — {1} No prosecution under this Act shall be instituted 
except by or with the previous sanction of the Court given in the prescribed manner. 

(2) No Criminal Court infbrior to that of a Presidency Magistrate or of a Magistrate of 
the First Class shall try an oflence under this Act. 

10-C. Prosecution of^ and suits against, persons acting in good f ait h. — No suit or prost - 
cution or other proceeding shall be instituted against any person for anything which is ui 
good faith done or intended to be done under this Act. 

10-D. Bernvery of suins due under this Act. — All sums due under this Act shall b: 
recoverable as arrears of land revenue." 

— Bom. Act XVIIl of 1935, S. 13. [23-9-1935^ 


Ji iiles 

11. Power to make rules. 

(l) The ^[State Government] may, after previous publication, by notification 
in the "^[Official Gazette], make rules to carry into effect the purposes of this 

Act. 


(2) In particular and without prejudice to the generality of the foregoing 
power, such rules may provide for all or any of the following matters, 
namely : — 

(a) the additional particulars to be furnished by inutawallis under clause (g) 

of sub-section (1) o{ section 3 ; 

(b) the fees to be charged upon applications made to a Court under sub- 

section (1) oi section 4 ; 

(c) the form in which the statement of accounts referred to in section 5 shall 

be furnished, and tlie particulars wliich shall be contained tlierein ; 

(d) the powers which may be exercised by auditors for the purpose of any 

audit referred to in section 6, and the [larticulars to be contained in the 
reports of such auditors ; 

(e) the fees re.spectively chargeable on account of the allowing of inspections 

and of the supply of copies under section 9 ; 

Section lOB (Maharashtra) — Note 1 


[1] Effect of the Act and Mussulman Waqf 
Bombay (.Amendment) Act of 1935 is that any 
prOvSecution under S. 10 of principal Act most 
be with sanction of District Court and must 
be tried by Criminal Court not inferior to 
Presidency Magistrate or Magistrate of First 
Class. An oflence under S. 10 cannot, there- 
fore, be tried by a District Court which is not 
a criminal Court, 1939 Bom 146 (147) [A 1 R 
V 26] : ILR (1939) Bom 336. 

[2] The scheme of the Act after the advhtion 
of S. lOB to it by the Bombay Act 18 of 1935 
is that offences under the Act are ordinary 
criminal prooeeding.s to be tried by the ordi- 
nary criminal Courts subject however to the 

S rovisos that sanction for prosecution must 
ave been given by a Court in the manner 
prescribed and that no Criminal Court of the 


second or tiiird class Magistrate sliall i>c com- 
petent to try the offence. 1938 Sind 1*19 (H9.. 
150) [AIR V 25] : ILR (1939) Kar 82 : 39 Cn 
L Jour 805 (DB). 

[3] Where a person is called upon to deliver 
accounts under S. 3 and fails to do so, an 
the Court holding that the person fell within 
the terms of the Act, directs that the papers 
be sent to the Public Prosecutor in order tha 
he might take the appropriate 
the person, R. 26, Mussalman Wakf UuL-, 
1936, prescribing manner of giving sane ion 
under S. 10-B is siiHSciently compli^'d wi ^ 
though it would be better to give 
tion independently of the judgment in , 

under S. 3. 1941 Bom 152 (153) lAlR V • 
ILR (1941) Bom 328 : 42 Cri L Jour ' 
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f/Jthe safe custtxiy of statements, audit reports and copies of dmls or 
instruments furnished to Courts under this Act ; and 
(g) any other mutter which is to be or may be prescribed. 


STATE AMENDMENT 

MAHARASHTRA 

In its apphcMtion to Bonihav Arc \ oi tlu* State ot Maliaravhtra, “~ 

( 1 ) In snh-s(>('tu>n ot s ‘otion 1 1 — 

(a) in rlau'‘o/<i) altrr uont ami “s(rti(MmV\ tlm ami fixtures “or 

\iiulor eA or ^.fctiou '.hall }>o »; 


(1) for t'l.inso il ) the iolhuMnv: shall In* iu’ .v U, nainolv: — 

tin- nninma lu wim h notico to 1 m‘ pohli'^lioJ tm.l a v n'tK’tn 4 ami tho f«vs. to l>o 
rliai e^al upon applu iti<to maJ • to thol -oort uo^ha sul».sta ljon (' i > ot sootuni 4 
or inulrr s a tioo ti \ or set tvcni (iP or vtN toui f?( . ’ 


(c) \n tlaiiM-e ,/ altar the wool ami ticoro ‘’si^rtJoo tliowoials iiml ti^oros “or 

soctieHJ en or '.oc tion e(’.“ shall h<* 

(d) ill ( laioo ' a) att’*r th«* wanil ami lieur>' tiem <i'\ tlio wojab ami liiput's “or 
soction HU ('r stHtum Hi'” vliall In* oi rr fra'; 

(t^) in ( 1 nmr O’ \ itt a tha hi aikats ami h/ttn ^ ’ t ht‘ waualN “I h ' in anm*!’ ot u>siH*e- 
t ion ami” 'hall lx* ; f' 'r f , 

( O alter il aima f ^ the tolUiwim’ shall In* jn’< r'ra’. mnmlv: 

inanm’r inwhioh ^nhr'ot totin' provmiom. (*t '.(’{tionHA an infj’aiiv slull 
in' li' hi l)V tiu’ ( oort ami tliv W’akt C>on»nntt< * nml a sac {ion HC oi HS1 ami tho 
nianiuM in w Im h th ' paitn s \liall In- u pu sanlro in mu it imjtio v ami tlu; t osts ol 
Mi( li inqnirv 'sli all in* itoMu'. 

t't'.'Mha tnaniioi i ; . vs liK I* t he Uespster ot \\ akts > hall hr prep iri'tl an^l in nntaimnl 
umh'i' ‘^ai tnui HD. 

('/.'D' tlia torm in w hieh a rliam: * in anv o( the putmii! n s leconhal in the Ih-j^nster c*f 
W ikU shalMie r innftal ami the amount ot h a to i« romp u»v sm ti report ami tin* 
inannrr inwhn h th'imjnnv shall In- luhl an itlu- rutiaes m ttia liaUJstei ol 
\\ akis sliall iie .nmauleil nmk'l sri (ion til,. 

(fi)\Ur ionn insviiirti the a< < (>mits slial ! he pi rpa j rsl , ki'pt an-i lunnslMxl, the 
p n t i(. ular s to ha i iitrraJ tluTain. am i t hi* rn uni ’i in vvlm, !». ami inti-rvalat wlm li 
siirh. ,n eoiint'' '•h lii he audit ail iiiuiri sn (ion (til, 

Z' He/ tin* amount ol tmnt ril .'ution, ami the date on w lneh and the manm'r in vrliieh it 
sh ill he pod .Old evamphons i;iantatl midar .ai tmn (id. 

f /eV tlu* .ipjiomtment ami remuneration ol auditors apponitml nndar (he Art, 

(J?) tile manaijement, nistody, invt-stment and ihshmseim nt ol the \N akl Ailmimstra- 
tion h und. 

CAd the pur[><>se for u lm li a VVakl Administr itinn I’nml sh dl In* ipplieil nmlcT 
seetion HK, 

C‘^>the ii'imhi'r ot memhers w lso shall ronstitnte a W akl ( ‘ommittix*, the rieriml <d 
othee of a \\' ik I ( amimittee and tie* manner m vvlm h sm Ij ( {immittee .sImH hold 
its mei'tnilts iim! (he pOK a-dura to he lullovved at than MU‘ahn^:%. 

( fJOl lha manner in w hn h tlr- insiH-i (ion the orojx'rty, re< ords am! areonnts of a 
W'akf shall he earru d out, tlie sum u Im h shil!!?e paid tnrespta t ol the roshv of 
tlie members of t!<e W'akl (ammnttee nuder t ak me. sm h in- pe( turn, 1 lie terms ami 
conditions on v\ Im h pers<ms shall l>e funidoved and the ieimmer allon uhu li hIuII 
|)''P»nl to suc h persfujs. under sr< tion Hd ). 

(fll) (lie qu ddirattous ol an a< ( onntaiit aripointed under sn tu.n Hdh. 

(fJ2) tlie torm in w hic li a list of VV akls shall he pnhlmhed under Ne< turn 
("I? I After Mili-sertion HV ot section 11, the follovvimj. new odnsettion shall U* nlAfd^ 
namely;- 

‘dJ/ hulas m ,'h nnder tlio- ve tion si, ill le* laol before e.o h of t !ie C li imbrr s of t he Statw 
Lc'?2:is|atnr(* at thr se*ajOT! tle-re-d ne\t if*llowini» and shall br i) dde (o In* m/>ahlj‘ I or lewunded 
l>y a rr*solntion in u hu h ii -'d; the Ch nnber' conenr ami sot h rule sh dl alter no! lijcat mn in the 
Official Gazett * l»e ihaunesl to have benm rnodihed or resc imi-d a-ffrrdmKly : 


Provided that when in tlie ojainion of the State Government on h muddiratom or nwjision 
is likely to dfteul or {ruMr;itc any of the pnrrKm-. of tl... Art. tf.e ,S!,.le (iovernment may by 
notification in tt)c Official ( .azelfo <i< < hire that llie ti.(«ini> aiion -.1 k m. l.sroii shall have »o 
eflect and tl.ereupon the roles shall remain in T i^T" t o' 

reiicinded.” — Hofm Ar t aWill of 19k5, S, 14, 


12* Savings. 

Nothing in this Act shall — , ar , , 

(a) affect any other enactment for the time being in force in the iterritorief 
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to which this Act applies] providing for the control or supervision of 
religious or charitable endowments; or 
(b) apply in the case of any wakf the property of which — 

(t) is being administered by the Treasurer of Charitable Endowments 
the Administrator General, or the Official Trustee, or 
(ii) is being administered either by a receiver appointed by any Court 
of competent jurisdiction, or under a scheme for the administra- 
tion of the wakf which has been settled or approved by any Court 
of competent jurisdiction or by any other authority acting under 
the provisions of any enactment, 

[a] Suh&timtxd for “Provinces^*, by A. L. O., 1950. 

13m Exemption. 

The ^[State Government] may, by notification in the ^[Official Gazette], 
exempt from the operation of this Act or of any specified provision thereof any 
wakf or wakfs created or administered for the benefit of any specified section of 
the Mussalman community. 


[THE] MUSSALMAN WAKF VALIDATING ACT, 1913 
(ACT VI of 1913) 

[The Act printed here is as on 15-9-1960.] 

CONTENTS 

Sections 4. Wakfs not to be invalid by reason 

1. Short title and extent. of remoteness of benefit to poor, 

2. Definitions. 

3. Power of Mussalmans to create 5. Saving of local and sectarian 

certain wakfs. custom. 


STATEMENT OF OBJECTS AND REASONS 


“The object of tikis bill is to remove dis- 
ability and ^rcat liardsbip that ikas been 
created l)y the recent decisions of the Privy 
Council in Abut Fata Makoinad l^hah and 
otheri^ V, Uussomfnj Dlrur (Uiowdry and other. 
L R 22 Ind App 76 and other cases. The 
power of a Mussalman to make a settlement 
for or in favour of his family, clhldren and 
descendants or what is known as irahf-aial- 
aulad to the Mussalman law is paralysed. 

In the case above cited it was held tliat 
under Mkissalman Law a perpetual family 
settlement expressly made as u'akj is not legal 
and valid merely because there is an ultimate 
gift to the poor and it confirmed the decision 
in Ashamdla Choivdry v. Amarchand Knmiu., 
reported in L R 17 Ind App 28 the principle 
of which was approved in a subsequent case 
of Ahdtd Qaf ur v. Nizamuddin L R 19 Ind App 
170, where it was laid down that a gift is not 


good as wah'f unless there is a suhstantial 
dedication of the property to charitable list*' 
at some period of tiint^ or other. 

The d(‘cision does not fix any limit of time, 
it simply says “some period ot time cm- othai 
It does not define wliat is “substantial beiiu a- 
tion”. Thus it introduces the greatest nnee!- 
tauity in the law and is generally opposini to 
the true principles and correct exposition ol 
tike Mussalman jurisprudence. Tins Hill o 
intended only to reproduce the Mussilmtii 
law of v'akjkalal-aiilad in a eodifitM:! form witn 
certain safeguards for the authenticity of the 
irakfnania and for prevention of frautl upon 
creditors or otherwise. 

It is not intended to codify or define the 
general Law ot wakf which mus^t be governeo 

by the Mussalman Law ’’ 

— Caz. of Ind., 1911, Part V, page 107. 


EXTRACT FROM SELECT COMMITTEE REPORT 


“We have restricted the provisions of the 
Bill so as to confine it to a measure specifically 
declaring the rights of Mussalmans to create 
wakfs of the character referred to in clause 3. 

Tne clauses which deal wath the manner in 
which wakfs may be created and with the 
registration of deeds creating tcakfs have l>een 
omitted as they make important changes in 
the personal law governing Mussalmans and 
the avowed object of the Bill is not to make 
any change in this law but to restore it to the 


position which it is believed by many con - 
petent authorities to have occupies! 
the decisions of the Privy Council . 

in the Statement of Objects and Reasons, 
omissions of these clauses has made it _ 
to omit many of the definitions and to sn 
the Bill considerably. .. 

We have added a clause to make 
that no wakf is to be deemed to ^ ^ 
merely because the ultimate 
poor or other charitable object of a perm 
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nahire is postix^neil until after the extinction 
of the family of the person rrtMtin): the ir;i f. 
Wc have farther providtxl that nothin)*: in the 

ACT HOW AFFfZCTED BY 

^Adapted hy 2 A, L. O.. 1956. 

' — Exteiulcil hy Arts Ll\ ot l‘M 9 ; XX\ of 195 <). 
— ^ExttMKle<! in Bombay hy f^om. At t W of i 95 d, 
— Extemhxl in Madhva Bi ulesh f)v Nf. B. Act 
Xll of 1950. 

— Extended in Madras hv Mad. Act XXHI ot 
1960. 


Bill shall affect any sectarian or local custom 
or usage'’. 

Car. of Ind,, l9Un Bart V, page 39. 

S V nSEOF F.NT EF.CISLATION 

— Adopttxl in Madliya Bharat hy M. B. Act 
I id 195 V 

—HeprMh'il in its application to t>lhi hv Act 
Xni of 194 V 

— M:ule to operate rt'tmsi>x tivcl v hy Act 

xxxn ot lu u). 


[THE] MUSSALMAN WAKF VALIDATING ACT. I9l;> 

(ACT \T OF 1913^ 

[:th March, VJVi.J 

An rh'/ to declare the rujhis of Mussalvtans (o make settlements of profterlfj to/ 
tviiy of "v'akf ’ \n fai'our of their families, children ami desrendants. 

WHEBEAS doulUs have ariseti re^anlinu the validity of wakfs ereateil l)v 
persons professing tlie Mnssalinati faith in favour of themselves, their families, 
children and descendants and nltimatidy lor tin* lu nefit of the poor or for other 
religions, pious or cli.iritahle purjiost s; and whert'as it is expedient to renuive 
such doubts; It is herel)y enacti'd as follows : 

(a) For Stati'inent <d Objects and Ueasons. sr*' (ia/(*tte of India, 1911, Bt, W j). 107; for 
lleport ot Select C.'oniniitti^ . »v iMa, l9l >, Bt. \ , p. V.V 

This Ac t has Imsmi d(‘< hired tc he in lon e in the Sontlial Barginas hv Notifii ation 
under S. 'i ot the Sontlial Bar‘.!in.is Sctthancnl Uegialatiou illlot ISVJ), .<> Bihir and 
(^nssa (hi/.ette, 1914. Bt II, J) 41 > It 1ms h.' -n appht d to r. ( a. alrd hetopMis com- 
menccmiMit. -f'c the Miissalrn in W'akf Wilnlatinct Ai t, l9U)i\\\ll of 19>0>. S J, 

l ltiv Act 1ms hi'cn cxfcndivl to the* iimv Bioviut '-s an i Meivted St iti s hy the Merged 
States iLav'.s; Ai l, 1949 'id\o| 1949^ S. > ' 1-1.19 rO .hmI to the si ae% nf M tni|>nr, 
'1 npiira and \ indliv i i'r.lde^h hv (hi* taooii leiutoncN ‘J.a\\sl Act. l9"'H) i\\X ot I95t)h 
S. :> dh-l-Bt'K),. 

It i MS also !)('i*n extendc«l to tie* .States Mergeil m tie* St.ite of 
BoinlciV, hv lUaii. Art l\‘ ot 1950. S. 9 >0- 9.1050;; 

Madhya Bradrsh. hy M. B, Ai t Xll of 1950, s. > ! 9.4-1950 :. 

This Ai^ t IS extended to tin* transferred! tenatones in the Slate of Madias hv Mad. Act 
XXllI of 19ti0. S. > and Si li, I. 

It has hiM’ii adopted ntufnti^ in the State of Madhya Bharat, by M. B, 

Adoption of j.au s Ac t 195 > (I of lOo B, S, 2 and Sell I 24-1- 195 ij. 

The Act shall not apiily to anv to uhii h Delhi Mnsliru Wakfv Ai t, 1941 (XUI 
of 1949), aijplics. 

1« Short title and extent. 

(1) This Act mav be called THE MUHSaLMAX WAKF VaLIDATINO ACT, 1913. 

(2) It extends to the whole of India except ‘‘Ithe territories wliivli, imme- 
diately before the 1st Nov enber, 1959, were comprised in Fart H Slatesj. 

[a] Sutstitute i for “Bart B States”, hy 2 A. L. <) , 195fh Irnincdtately Indore the 1st 
Novemlx^r, 1956, the following xvere the Bart B States in India ~Hy<Ierahad, Jriinmn 
ami Kashmir, Madhya Bharat, Mysore, IVpsu, Hajasthan. Sannnhtra and Iravamore- 
Cochin. 


Preamble — Note 1 

ll] The intention of tlie Act sv as not to 
restore the pure Muslmi Law as ufnierstoo<I 
in Arabia but was to make an atncndmtmf of 
tbe Anglo Muslim Law on tlie point. 1947 Lab 
IIT (l-f3) [AIR V 54 C 25] : I L K (1946) Lab 
300. (The Court has to intr*rpret the language 
as it stands and should not lx* influence**! by 
authorities prir>r to the Act w Inch may have 
led to the enactment.) 

[ 2 ] Act validates wakfs ala! aulads wmteh 
Ittid been declaxed invalid by Privy Council 


in of r ascs. 1942 ('A IHO (I9S) (AIR 

V 29] fOBl+FlSH Mys 2H { 49) I AIR V 45 C Bj: 
ILK (1957) Mys 140 (DB) 

[3] True intf^ition arid of h*gii*Iatnre 

in passing Act was tncrcly to do away with 
Hfectsof d< < eion w hich said that iK-sqiit’^ts for 
charily shouhl not be illusory or unsubstan- 
tial. 1926 M id 1110 (ni5) 1 AIR V 13] ♦ 1955 
Pat 270 (276) US) AIR V 42 C m] t 54 Pat m 
(DB), 

f4j The Act merely deBoes what U valid 
wakf. It does not purport totieal with validity 
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2. Definitions. 

In this Act, unless there is anything repugnant in the subject or context,— 

( 1 ) “Wakf" means the permanent dedication by a person professing the 
Mussalman faith of any property for any purpose recognized by the 
Mussalman law as religious, pious or charitable. 

(2) “Hanafi Mussalman" means a follower of the Mussalman faith who con. 
forms to tlie tenets and doctrines of the Hanafi school of Mussalman law. 

3# Power of Mussalmans to create certain wakfs. 

It shall be lawful for any person professing the Mussalman faith to create a 


Preamble — Note 1 (contd.) 

or otheiwise of wakfs the ohjfc ts of which are 

indefinite or nncertuin. lO U Sind 75 (77) [AlU 

V 18] : 25 Sind L H 415 (DU). 

[5] Principles of Muhammadan Law' are not 
excluded from application to wakf cieated 
under Act, 1955 Lali 828 (627) [A 1 R V 22] : 
16 I.ah 452 (DP). 

[6] In the case of wakf governed by this 
Act the Court has jurisdictif)n under the 
Muhammadan law to permit the Mutwalli to 
deal with the property in certain circum- 
stances, Hiit the form of action by which such 
permission is to l>i* sought is }>y way of suit 
and not an application, 'rhere is no provision 
either in this Act or any otlicr (mactruent 
under which an application can he maintained 
for the purpose. 1944 Sind 185(183, 184) [AIR 

V :5l] ; ILR (1944) Kar 69. 

[7] The Act as it was originally enacted was 
not retrospective in its operation hut it solely 
referred to wakfs created after the Act. 1938 
Ondh 69 (76) [AlU V 25] : 15 Luck 725 (DH). 

l.se. 1920 Cal 588 (592) [A 1 U V 7] (DB) 
1927 P C 191 (192, 195) [A 1 R V 14]: 54 Ind 
App 372: 9 Lah 205. (Validity of wakf crcatcxl 
before Act, test still is, “w'as there substantial 
dedication to charitai)le piirposi's”. Since 
passing of Act this test is not however applied 
too strictly to wakf cieated before Act.)-i-1918 
All 2 (8) [AIR V 5] ; 41 All 1 (DB)-M927 Bom 
587 (5S9) [A I R V 141 + 1921 Bom 558 (346) 
[AIR V 8] + 1914 Bom 109 (110) [AIR V 1] : 59 
Bom 565+1928 Cal 150 (152) [AI B V 15] : 55 
Cal 448 (DB) + 1916 Cal 425 (426) [AIR V 3] : 
43 Cal 158 (DB) + 1915 Cal 424 (425) [AIR V 2] 

+ 1919 Oudh 115 (113) [AIR V 6] + 1929 Sind 52 
(54) [AIR V 16] : 25 Sind L R 207], 

[8] The Act was made retrospective only by 
tlie substHpient Act of 1950 and even then only 
if right, title, obligation or lialnlity already 
existing was not allected. 1958 Oudh 69 (76) 
[AIR V 251: 13 Luck 723 (DB). 

[9] Wakfs described under Act arc not 
included in Musalman Wakf Act 42 of 1925. 
1930 Oudh 509 (510) [AIR V 17] (DB). + 1929 
Oudh 225 (228) [AIR V 16] : 4 Luck 429 (FB). 

[10] Act covers private trusts onlv. P45) 11 
B R 293 (294). 

Section 2 — Note 1 

[1] Definition of “waqf" as given in the Act 
is not necessarily exhaustive. 1927 P C 22 (22) 
[AIR V 141 : 54 Ind App 23 : 5 Rang 7. 

[2] Act does not deal with validity or other, 
wise of wakfs for objects which are indefinite 
and uncertain but declares that certain wakfs 


for maintenance and support of W'akif, his 
family and descendants, shall, under certain 
circumstances, be treated as valid. 1929 Siiui 
52 (55) [AIR V 16J : 25 Sind L R 207. 

[3] Wakf can be made of movable as well as 
immovable property and in fact “of any pro- 
perty’’ provided the conditions of the Act as 
to purpose and ultimate benefit are satisfied 
1936 All 15 (16) [AIK V 25] : 58 All 464 iLlo; 
(Grove-holder’s right can be sul)jeLt-matter of 
wakf.)4-1944 Mad 504 ^509) [AIR V 51j : ILh 
(1945) Mad 276 (DB). ^ 

[4j TIk definition of ‘wa^jf' does not rtyjuire 
that there should he an express transicT of the 
corpus of tlu‘ property to C,’od. I'rom tlie fact 
(hat a waqt h.is been creat('d for the purposes 
W'hicli are considered hv the Moliainuuaiaa 
Law to ()e religions and charitable it is inijilusl 
that the wa(|f has transferreil the ownerslup of 
waqf property in perpetuity to Ciod Aliiii^iitv. 
1957 All 94 flOO) [AIR V 44 C 25j : ILU 
(1954) 2 All 556 (DB). 

[5] The test of a valid oirfect of a wall is 
not the benefit to the puirlic as it is under the 
English law of charitable trusts. Pious acts 
recognised among the Mussalmans as being 
for tlie good of the soul of the settlor or liis 
ancestors have been upheld as valid ohjei ts. 
1947 Mad 176 (180) [AIR V 54 C 92] : ILK 
(1947) Mad 480 (DB). 

[6] The mere use of the word ‘wakf in a 
deed, after passing of the Act, cannot neces- 
sarily imply a dedication to the poor. The 
ultimate ohjwt of the w'akf has to be gatheretl 
from other expressions in the document. (’51) 
ILR (1954) 6 Assam 18 (40) + 1940 Cal 417 
(421) [AIR V 27]: ILR (1940) 2 Cal 189 (DK)+ 
1952 Oudh 71 (74) [AIK V 19] : 7 Luck 300 
(DB)+1950 All 857 (859) [AIR V 17] : 52 Ad 
748 (DB) + 1929 All 180 (186) [AIR V 16] 
(DB)^1926 Mad 1110 (1114) [AIR V 13]. 

[7] If the primary object of the wakf is 
aggrandizement of the family, altliough there 
mav he an ultimate and remote lienefit reserv- 
ed tor charitable and religious purposes, it 
would be a private wakf but if the substantial 
benefit is reserved for such religious or charit- 
able objects although some minor henent is 
given to the members of the family or tneir 
descendants, the wakf should he 

as a public wakf. 1958 Mys 28 (51) [AIR V 
C.8]: ILR (1957) Mys 130 (DB). 

SECTION 3 — SYNOPSIS 

1. Scope. 

2. Wakfs permitted by the Act. 

3. Wakf for maintenance and support* 
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Avakf which in all other respects is in accordance with the provisions of 
Mussalman law, for the following among other purposes : — 

for the maintenance and sup|X)rt wholly or partially of his family, 
children or descendants, and 

(b) where the person creating a wakf is a Hanafi Mussalman, also for his own 
maintenance and support during his lifetime or for tlie payment of his 
debts out of the rents and profits of the pro|>orty dt^licated : 

Provided that the ultimate benefit is in such cases expressly or inipliedly 
reserved for the poor or for any other purjKise rei'C>gnise<l ny the 
Mussalman law as a religious, pious or charitable purpose of a |H*rtnanent 
character- 


section 3 — Synopsis (contd.) 

4 . Settlor’s family. 

5. Wakf by Hanafi Mussalman. 

6. Ultimate benefit must be reserved for 

charitable purpose -Proviso. 

I. Scope. — [Ij Act does not apply to 
public vsiikts l>y wlnrli the InMiefit is reserved 
imrru'iliateiy an<l not tdtini.itely tor pul>lii 
purpase. (’45) 11 H H 295 (294h 

(2i V\akf partly puhlie and partly priv.itf 
— Act devs not appiv. 19;yK^d 5Sl i582) i AIK 

V 20] : 00 C;al 75iO (1)10 + 1929 All 180 085. 
184. 186) [AIK V 16] (DK) ♦ 194'^ Mad 254 
(^54. 255) [AIK N’ 50'. (S<‘ction 5 (a) of Ad VI 
of 1915 c.umot apply to w acjts w Inch subserve 
two purposes partly (hantabh* and partly 
private, but must apply to wa<|fs orijjinally 
liesigned to serve one purpose nnlv aiul that 
is private.) + 1929 Oudli 225 (229) [AIK 

V 16] : 4 Luck 429 

[Se^ 1940 All 462 (46;) lAlK V 27] * 1944 
Bom 91 (95) [AIK V Gl]. ( I hat n art of w ikf 
which ilcK’s not fall uiuler W'akr V alid itinc 
Act (i. e. relating to public wakf) is ^oviTnetl 
bv Wakf Act 1925.) + 1957 Oudh 454 (455. 
456) [AIK V 24] : 15 Iai< k 446 lOB). (Such 
wakfs are not exclud(*<i from Aet — W akl 
Validating Act would apply until <lcath of 
sucli persons — Wakf Act 1925 will sub- 
se<piently apply' — AIK 1929 Oudh 225 (FHh 
h^ld niMsr.) + 1950 (^udh 55 (54) (AIK V 17] 
(DB).] 

[5] A wakfnain j. though not izoverned hy 
Act, l>eing created before Al t. will Ik’ vali<! if 
dominating purpose and intenti ui oi grantor 
was charitable purpose and si'coiKlary an<l 
subsidiary object was to secure for liis tlaiigh- 
ters any surplus that might n.niin alter 
<lefraying expenses. 1918 Cal 829 (8K)} [AIK 

V 5] (DB). 

[4] Assuming that after the passing of this 
Act it is pos^ibht to create a wakf apart from 
the terms of the *Ad the wakf so c realwi can 
l>c considered to lac v'aiid only if the pro{>t'r(ies 
are given substantially to the charitable uv*s. 
If the effect of it on the other hand is to give 
tliem in substance to tlie wakif's family then 
it iji tnvaliil uiKler the Muliarnmandan law. 
1940 All 462 (465) [AIR V 27]. 

S Tfierc is no provision in Act which 
d enable the Court to tmteiiain ^n ap- 
plication hy the sole mutwalli asking (or 
leave to sell property to wakf. falling within 
S. 3 of the Act- 1944 Siml 163 (183, 184) [AIR 
V 311 T ILR (1944) Kar 69. ^ , 

[0] The Mutawalli of a wakf created under 

[Vol. 10.3 2 A. M. 40. 


the Act is not .a trust<^<* iti isnuu h as the 
ownership of (he prop<Tty does n<>t vest in 
him. Il(‘ meifly arts us a manager ol the 
pronertv'. I'he property is transferrtxl to the 
Co<! and vests in him jilone. 1951 All 512 (512) 
[AIK V 5S c: 1201 (DB)* 1958 All 58 {59} 
[AIK V 45 C: 15] (Dlb- 

2. Wakfs permitted by the Act. — [1] A 
usufructuary inortgagt' being not valiil under 
the Muh luunad ui law the inortgagis* cannot 
constitute n valid wakf in resiH'i t ol his rights 
nnd<*r such a iniutgige. 4he wakf even 
tliough it may b»* valid under the provisioiut 
of this Act must fail on the ground that it is 
property which the WMktl's religion con- 
si^hus unlavviul to acrpiire, 1956 Oudh 215 
(218, 219) [AIK V 25i : 11 buck 755 (FH), 

[2} rhe wiinls “in all other nw|ht tv“ mean 
“which otherwise Katisfi<*s the eonditions of 
valid wakf under Muss dm an l.aw” It does 
not include. law of inheritance Wakf not in 
accoidance with Midiammind Law of (nheri- 
tanet* -- W ant is not invalid. 1944 Fat 254 
(241) [AIK V 51]: 25 Fat 205 (OR) + 1958 
Fall 455 (455) [AlK V 25] : I 1. H (1958) Lah 
455 (DB). 

[5] One object good and one bad -* VV'liolc 
income cun U* devotmi to goot! object. 1944 
Ma<l 504 (511) (AIKV 51 ! : li ,K ( 1945) Mad 
276 (DB) ••• 1912 Omlh 71 (75) [AIK V I9j : 7 
l.uck 500 (DB). 

(4l \Vlu*re the berpicst is (or purpose* one 
of whii’h is i h.irilablc and the otlier merely 
iKMievoleiit and <lis< retion is left to the truster* 
to spiuid the income on either oh/e< t as he 
nleisesi, the whole bcHpiest is had for mi- 
certainty. 1947 l.ah 117 (151) [A3K V 34 
C 25] : jl.H (1946) Lah ;KK) (DB). 

[5 1 The words “among other purposes’* 
suggest that wakf can lx* made for purposr s 
other than them- desert I I in S, 5. 1941 Oudh 
492 (495' [Aia V 28] : 16 Imck 76f) (DB) 
(Wakf in favour of servants is valid ) + 1944 
Mad 504 ( 509) [AIK V 51] : ILH 0945) Mad 


276 (DB). 

[6] Kxistrmce of mortgige in proix'rty dwdJ- 
cMchI for wakf and miking of p wBmn for 
its riischarge out of its rent* and prc>m«, 
would not invalitUte wakf. 1922 Cal 429 (431) 
[AIR V 9i : 49 Ca! 477 (DB). 

[7] Intentiofi to comply wdtb Act— Liberal 

interpretation favouring validity ihoitld b« 
adopted of wakf doirL 194# Lab 117 (134) 
[AIR V 34 C 25h (1946) Lab 300 (PB). 

S. Wftkf for malntwMittec aiwl 
[I] Wakf in favour of the metnberf Of aetthr’i 
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Section 3 — Note 3 (contd.) 

family is not invalid under provisions of S. 3. 

(’32) 138 Ind Cas 616 (617) (DB) (All). 

[2] Main object of wakf, under the Act, 
need not be to devote property to what are 
charitable purposes under Mussalman Law. 
Main object may be to make settlement on 
settlor’s family. 1927 P C 191 (192) [AIR 

V 14] : 54 Ind App 372 : 9 Lah 203+ 1960 
Mad 318 (319, 320) [AIR V 47 C 105] : 1 L R 
(19(30) Mad 481. (Main purpose of w^akf to 
provide for maintenance and support of 
Wakif’s daugliter and her descendants — Five 
Rupees per year reserved for performance of 
fatia and feeding of fakirs on Prophet’s birth- 
day — No express reservation of ultimate 
benefit in favour of religious object — It may 
be implied — Wakf is valid — Non-performance 
of charity does not invalidate it.) 

[3] The Act makes it lawful for a Mussal- 
man to tie up his property in perpetuity for 
the maintenance and support of his family, 
children or descendants provided he makes a 
provision that the ultimate benefit goes to a 
charitable object recognised by the NLahome- 
dan Law as charitable and the cliaritable 
object is of a permanent nature. Wliere thc're 
is gift to charity in praesenti, the provision 
that trustees should not spend on charity so 
long as settlor is alive does not make tlje wakf 
invalid. Rut whole of trust property must be 
given to charity as ultimate bequest and not a 
small portion of it. 1946 Rnm 342 (344) [AIR 

V 33 C 74]+ 1947 Mad 176 (179) [AIR V 34 
C 92] : ILR (1947) Mad 480 (DB). 

[4] Where the material portions of a valid 
private wakf deed show clearly that the 
income of the wakf, apart from some minor 
expenses, was intended for the maintenance 
first of the founder, his wife and two younger 
daughters and then of his two cousins and 
their descendants vvitli a further clause to the 
effect that if the cousins become heirless, the 
property will be used for otlier pious or 
charitable purposes, it was held that the two 
cousins, the widow and the two daughters of 
the founder are beneficiaries under the wakf 
deed and the income of the wakf property in 
the hands of the Mutwallis is ‘iuconie’ received 
by them on behalf of these beneficiaries. 1958 
Orissa 143 (145) [AIR V 45 C 37] (DB). 

[5] The fact tliat the hulk of tlie income is 
reserved for the vvakif and his descendants 
and they have not been given only just enough 
for their maintenance and support does not 
render the v'akf one which is not for main- 
tenance and support. 1952 All 127 (129) [AIB 

V 39] : ILR (1952) 2 All 806 (DB). (Reserva- 
tion or the whole income for maintenance and 
support does not amount to creating succes- 
sive life estates because the property imme- 
diately vests in Gcd.)+ 1957 All 94 (101) [AIR 

V 44 C 23J : ILR (1954) 2 All 556 (DB). (The 
fact that the deed recites that the wakif is 
reserving the wdiole of the income for the ‘use’ 
of himself and his descendants and does not 
state that the income is secured for his main- 
tenancy and support does not amount to 
creating uw life interests.) 

[6] wakf in favour of utter strangers is 


invalid. 1942 Bom 155 (158) [AIR V 29] * n u 
(1942) Bom 441. ' ^ 

[7] Aqarab cannot he beneficiaries uriflor 
wakf. 1947 Lah 117 (1.34) [AIR V 34 C ^5 
ILR (1946) Lah 300 (DB). 


toj Merely because benehciary cannot tako 
benefit under wakf by his not being a menilM r 
of family, whole wakf is not invalidated 
Lali 414 (415) [AIR V 22] (DB). ' 

[9l Giving of benefit to kindred transgress- 
ing limits of Act — Interest of kindred as bene' 
ficiary can he cut and interest of charity, n.>xi 
beneficiary, accelerated. 1947 Lah ID il iV 
13’D^[AIR V 34 C 25] : ILR (1946) Lah 3(K) 


[10] The word ‘maintenance’ is generally 
intended to mean lodging, hoarding, clo{iiin.r 

and other such necessaries of life. Tiie wor i 
‘support’ appears to amplify tlie meaning of 
the word ‘maintenance’ and might incliuii 
expenses not only for the necessaries of hf. 
hnt also for all conveniences. 1952 All 1^7 
(129) [AIR V 39] : ILR (1952) 2 All 806 (Dh>. 


[11] Wakf by Cntchi Memon by will in 
1934 — After bequeathing movable property 
various members of family and making provi. 
sion for maintenance of his grand-ehildrei^ 
testator creating wakf of residue of his pro- 
porties — Residue held could l)e ascertained — 
Dedication held not contingent — \V akf held 
not invalid on ground of uncertaintv, UM-4 
Mad 504 (509) [AIR V 31] : ILR (1943) Mad 
27.6 (DB). 


4. Settlor’s family. — [1] In order to coin' 
within the purview of the Act, every peisnn 
benefited by the W'akf, how’ever remote in tin) • 
from the settlor himself, must he in a position 
to trace his descent from a progenitor eorninon 
to himself and the settlor. 1942 Bnin 155 '457; 


[AIR V 29] : ILR (1942) Rom 441. 


[2] Word “family” would include (Dal! 
those person.s residing in same liouse as settlor 
and dependent upon nim for maintenanif ami 
(2) all those connected with settlor threngh 
common progenitor or by ties of eoniniou 
lineage. I'herefore disposition in f.ivonr c| 
sister’s son residing with settlor is good ami 
valid one. 1942 Born 155 (157) [AlH \ 29: : 
ILR (1942) Bom 441+ 1940 All 383( >8:D :.AI j 
V 27]+ 1928 All 516 (521) [AIR V 15j : 51 .Ml 
40 (DR). (Daughter-in-law living w ith 

is member of family. )+ 1930 All 169 
[AIR V 17] : 52 All 368 (DB)- (Do.) 

[3] Family includes -both agnates and ema- 

nates. 1957 Mad 583 (587) [AlU V 44 C DD 
(DB). , , 

[4] Family is not restricted to 

living with and dependent on vvakif ~~ ‘ 

half-brother, father’s brother’s son amt mi- 
sister are members of w'akif’s ' 

Oudh 25 (26) iAIR V 16] : 4 Luck 101 4919. 

[5] “Family” includes trrothcr and ^ 

descendants. 1935 Lah 251 (265) [AIR ' ' 


6 Lah 782 (DB). , , . 

[6j ‘Family’ would include 
her’s wddow and his children and 
i*; vauU. 


Lah 721 (727) [AIR V 16] (DB). 

[7] Family includes nepbws 
irrespective of whether they live 


of settlor 
io settlors 
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Section 3 — Note 4 (cr»nM, ) 
house or whether settlor is responsible for 
their maintenance, 1947 All 177 (1 vS> [\ I U 
V 34 C 64 ! : I L H (1946^ All 575 iDH\ 

18] Person adoptAsl In' uaVif ami revi»hnR 
with him comes within ilelinition of ‘iannlv’. 
ir>5 Lah 414 (415> [A I U V ::2 tDB’. 

[9l Wakf alaUaulad reserving ultimate 
benefit to poi^r or for religions, pmns nr 
rharitabU* purposes is v ih9 — Wonl tamily* 
does not inehule anv ;«iul every relation hv 
blood or marriage. 1947 All 2Sl (2S4i [A 1 U 
V:74C 113], 

[10; Family inchules only those p<’rsons for 
whose maintenance settlor is resonmilihe 
Distant collaterals and their descendants do 
not ivdong to fainilv, 1925 Oiulh :9il e’>0'>> 
lAlH V 12' + 1947 l.ah 117 (131! [A I H V 34 
C 25] : I L \{ (194(9 I. ah 300 (DB*. 

[ll) ‘Family’, children, and d«*scendants do 
not mean family, etc., as class. \\ akt mav he 
validly ere ited in lavonr of certain memhcis 
of family to exclnsion of others, if othor con- 
ditions of S. 3 arc F)s0 Sind 31 H 

(;>10( ! AIU V 17] ; 25 Sin<l \. U 39 (l)lO+ 19 IS 
Fall 45"> (453) [AIH V 25] : 1 L U (19'^S) Lah 
435 tI)B\ 

5. Wftkf bv linnafi Vfussflirnan. — 

[1] lianafi Muss ilm ni can crentc wakt lor his 
own rn iintr'Ji ince during liis life provided 
ultimate hcimfit is roM rved (or ch u it ihic pur- 
iwse, 1927 Ondh 162(109) [ AIU V 14 j (I MO, 
\2\ NN’.jkf hv llinili Muh;niitna<lan pro. 
viding that lus debts hr paid (ait of /'‘ot‘> and 
pretfifs of wakf prop* it v is v did. 1914 All 176 
(179^ [A IB V 21; : 53 All 29 > (DID + i’57) 
1957 Ker L I S49 {8.52\ 

' V Settlor (MM under the H unifi law reservr 
for his own nnnnteiiam c and supjiort during 
Ids lilc-time the income of tlie trust property. 
Tlic Act, however, do('s not permit him to 
reserve the intome of the (rust firoot-rty 
during his lift* tor Ins own henetit and tor 
such ns(‘ as he rn iv put it to. 1949 B<ain 342 
(345' [AIH V 3U: 74 ;. 

( But see 1957 All 94 ^ 191 ) (.AIH \ 44 C 2>]: 
1 L U a951) 2 All 559 UMh’. ] 

[4 ; S'Ttion 3 d>) of the .Act applies to Sunnis 
hut not to Sin iN. V\ h-'ther (fie settlor vs ho 
originally w,is a Sunni, had ceased to he a 
Sunni, and liad hesmme a Sida oelore (h*.^* 
ni.ikiiig of tlie wakfnama, which is expressed 
as m ide und(*r tie* Act is a rjuf^^tioo of fact. 
1946 P C 177 f 177) AIH V 33 C 51 j : I i. U 
(1945) Kar ', PC) 161. ^ 

[5] Life interest reserved to Shin Nfuham- 
mad in settlor — W arjf is void. 194 > Bom 3^16 
(367) [air V 30] ; ILH (1943) Bom 495 (DB). 

6. Ultimate benefit muft be reserved 
for charitable purrxme — Proviso- [I, Where? 
“ultimate lx*nt4it of sulijcct-matter i?i not 
expressly or imphedlv rcscrvetl for the poor, 
etc.,” no valid wakf is created under Act- 
(’k5) 13 Rang 879 (683) (DB). (Donor pur- 
porting to convey pro[icrty to tnistee-yDcnjor 
to remain in pos;w^sion during life time a* 
sole trustee of trust fund— No ultinrate r®*'' J- 
vation for poofi etc. — There is no valid wakt.) 


♦ 1926 All 378 , 3T9\ [AIR V 13] (DB). ilnfer- 
ence of mtcution tor ultimate chanty cannot 
Ik* drawn where thetaMs cxpriws inlA?nlinn to 
ho otherwise) + U>40 Cd (59.5) [AIK 

V 27’ : UJw 19491 2 C:al 464 (DB) •#* 193 v Cd 
716 w 17. 71S) [ A I H \ 20; - <40 Cal mU (DB). 
(Such gift might lu* impluxl — 14/I6th of in, 
come for montcnaiuc without iiuuiluni of 
ultimate gift chant V on t,idurc of d<»sccii« 
dants ’ - W akf n invalid ) 4- 1922 Cd 429 (431) 
[AIH V 91 ; 49 CmI 477 (DIO + R) v5 Lah 251 
(264) [A I H V 22] ; 16 L di 782(1)19. (Mere 
provisdm regarding rrsidcmu' ot dcsciMulants 
<4 f.undv did not invalidate \v ikt ) ♦ 1926 
Mad 11 10 (U13) [A I B V 1 L (Proviso to S, 1 
covcis both clauses (a) and vh) of S V)-** 192H 
Nag 10 a4) AlHVir>] iDlO 4* 1932 Oudh 71 
(751 1 AIH V I9j : 7 Luck m iDB), (Profits <4 
wakt propcity t in hi* spent tor mainttuiun o 
ot mntwdhs and their cluldu n.) "I* 19 >1 Oudh 
I33tl i>) [\ 1 [\ V' LS( t 6 Luck 3S2, (Where 
there IS no dirci ti«»n («u idtim.ilc heuefit to 
ciianlics, there is no valid wakf, though pro- 
IHutics arc nl.K iHl in jinsscssmn of muttavvalh.) 
•f 1925 Oudh >01 (303) [AIH V 12| (DB). (No 
ultun.itc ri'scrv.ituMi \N3ikf fads.) 4* (’36) 165 
Ind Cas 515 (516) (DB) (Pcsli) + 1950 All H37 
(S40) (AIH V 17, : 52 All 748 (DB), (Lltimalo 

ohjci t of w akt (o uci umul.itc proixuty — Ihihlic 
not given any right ■ DcdicaBon not valid ) 

[2] Cltim ife gift to chanty might bo 
implied, lO liC.d 7Ifi (717, 718) fAlU V 20) ; 
ftOC.dOOl (DHif 1957 All 91 (100) |AIR 

V 44 C 2 >! : ILH {19541 2 All 5.56 (DH)- 1948 
All II '12) ‘ A I H V i5 C 4] ♦ PM7 All 137 
(138. 1 >91 lA I H V 34 C 6L ; I I, U (1946) All 
57.5 (DILf 19 V5 All 616 '618, 619) 1 AIH V 22j 
(DH' + 1930 All 837 (840. iMH V 17' : 52 All 
748 (DH) * 1929 All 180 (iS i. 184. 186) jAIU 
X’ pi; (DB), (intcntioii to benefit cxi. lustvely 

faiudy - Puhlu' h.iving no right t<» control — 

Lltifri.itc henciir to [xmi < .mm»t he nnj>hed.)i# 
1940 (:,d 417 (421) AIH V 27) i ILH (1940; 2 
Cal ISO (1)10, (Siu h intention <‘ann(»t Iw? 
inferred from mere use of word 'wakt* In 
dr<M].i 4* 1926 Mad lllO (1114) jA I li V 13) •#» 
19)2 Oudh 71^ (75) lA 1 H V 19; : 7 l.m k 300 
(OP). (Word ‘w.ikP should not only satisfy 
detn ition in S. 2 hut aKo s itislv' tirovi.'u) to 
S. 3 "M'U'e use ot word Is not enough ) 

[>j 'idle iihmi i(<‘ gift to religious charitii’* 
most Iw irnj)li'’<l from t he terms of the dof u- 
incut find is imf to he implied from the oi' ie 
faef that tiw settler jimporting to m ike .» 
wakf. r57,^ 1937 Ket L T 849 (H5*L4'i:’54/ ILK 
(1954) 6 A ssam 18 61]). (In case of v.igus* div- 
I>osition to Almighty for poius or irhgioun 
nurtwises, the dortrme of cyi)r< s < aunot Ih? 
nnmght into operifionfo validate a gift ) 

1952 All 127 (139) [AIH V 39) : <1952) 2 

All H96 (DB). dm orne dedn itwl to k ir .kber— 
Kiir-kher xiltbougli wonld tiK hide si t harttablo 
rcBgiouv or pionv ob/fxd meniH not merely 
cliarity hut any gfxxl work-AVakf mint \m 
struck down av void for uncertainty,) ♦ 1936 
All 404 (406) 'AIH V 23) (DB) ♦ 1932 Cal 93 
m. 103) [AIH V 19) : 59 Cal 402 (DB). (Effect 
rattier than Ian«nai{« must l>e c.^ftfuf)4 Hus 
fcttior or his feurs can show that tfedicatitMa 
was onreal or tictiliodi.) 
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Section 3 — Note 6 (contdj 

[4] A gift to charity of three shares out of 
fifty in a wakfnama is not such a substantial 
part of the property as would render the deed 
valid under the Mahomedan Law before the 
passing of the Mussalman VVakf Validating 
Act, 1913. Where however there is a clear over- 
riding charitable intention expressed in the 
preamble, which would absortD any benefical 
interests in the usufruct not expressly covered 
by the deed and there is a provision that on 
the extinction of the lines of tne three children 
who are to take the beneficial interests in the 
usufruct from generation to generation, the 
shares will be applicable in charity in accor- 
dance with the general charitable intent, the 
wakf must be held to be valid. 1948 P C 168 
(173, 174) [AIR V 35 C 45] : Pak L R (1949) 
Lah 1. 

[5] In the ab.sence of any contrary indica- 
cations the use of the term ‘w akf’ by the .sett- 
lor may l)y itself be taken to imply an ulti- 
mate dedication for the poor or other unfailing 
charitable object. There is nothing in the Act 
to exclude s\ich implication. 1947 Mad 176 
(182) [AIR V 34 C 92] ^ ILR (1947) Mad 480 
(DB). 

[6] The specification of the particular reli- 
gious and charitable objects for which the 
ultimate benefit is to be reserved is not neces- 
sary to constitute a valid wakf. W'here an 
overriding intention to charity is clear the 
pious objects can be implied. 1941 All 235 
(241, 242) [AIR V 28] : ILR (1941) All 443 
(DB) * 1942 Cal 180 (199) [AIR V 29] (DB). 
(Waqf alal aulad by Shia~Overriding inten- 
tion to charity — Cy pres applies — - Wakf is 
good.)+1947 Lah 117 (130) [AIR V 34 C 25] : 
ILR (1946) Lah 300 (DB). (General over- 
riding trust for charitable purposes — Pious 
objects can be implied.) 

[But see 1935 Lah 596 (597) [AIR V 22] 
(DB) + 1940 Oudh 324 (331, 332) [AIR V 27] : 
15 Luck 580 (FB). (Wakf describing ultimate 
object of benefit as ‘charitable purposes highly 
commendable according to Hanafi SchooP is 
not valid for vagueness unless wakf specifies 
particular object recognised by Mobammadan 
Law as religious, pious and charitable and is 
of permanent character.)] 

[7l When the settlor creates a “w’akf” part- 
ly for the maintenance and support of Lis 
family and children and partly for a specified 
charitable purpose such as, tor instance, the 
support of a mosq^ue, an ultimate reversion of 
the fund bestowed on the family could w^ell 
l^ interred in favour of such charity; for 
where a settlor has indicated a preference for 
a specific religious or charitable purpose of a 
permanent character by making a concurrent 
gift for it or otherwise, the condition of per- 
petuity can be fulfilled by implying an ultimate 
reservation in favour of such object, and it 
would not be necessary in such a case to bring 
in the poor. 1947 Mad 176 (182) [AIR V 34 
C 92] : ILR (1947) Mad 480 (DB). 

[S] SThe words *of a permanent character* in 
thift proviso must be regarded as indicating 
only those general purposes which are called 


religious, pious or charitable under all systems 
of Mahomedan Law. A gift for the mainte 
nance of one’s children, family or descendants 
cannot by any means be regarded as nerm^ 
nent. 1926 Mad 1110 (1115) [AIR V 13] 

[9] If ultimate gift is for charity, paltriness 
of income set apart for such purpose is im 
material. 1929 All 180 (183) [AIR V 16] . DH T* 
1947 Mad 176 (179) [AIR V 34 C 9^] • n n 
(1947) Mad 480 (DB)+ 1932 Oudh 71 (75W vi 
V 19] : 7 Luck 300 (DB). (Fact tliat m-'jor 
portion IS to be spent for maintenaiRe of 
mutawallis and their children does not invali. 
date wmkf.) + 1944 Pat 234 (241) [AIR 31]. v- 
Pat 203 (DR). (Two annas share of nett inconv* 
of wakf estate to be spent for religious and 
pharitable purposes. 13 annas share tor main- 
tenance of donor’s family and their descen- 
dants of both male and female line and for 
charitable purpose as regards the remaining 
one anna to be treated as part of wakf proix'r- 
ty. Wakfnama did not offend against Act.) 

[10] The Act makes the validity of a wakf 
dependent upon the ultimate benefit going to a 
pnolic object and therefore it is necessary that 
malversation of the propertv resulting in pro. 
jndice to the ultimate public wakf by tiic 
intermediate beneficiary cpia mntwallis should 
he prevented by tlieir removal. 1930 Sind )h 
(322) [AIR V 17] : 25 Sind L R 39(1)8' 
(Therefore the removal of a mutawalli is iji no 
way dependent on his not being a beneficiarv 
but must be considered on independent 
grounds.) 

Religious^ pious or charitable purpose." 

[11] In the context of Mussalman Wakfs 
“religious, pious or charitable purposes” in 
the section refer only to the purposes recog- 
nised as such l)y the Muhammadan law. 1917 
Mad 176 (180) [AIR V 34 C 92] : ILK ^1917' 
Mad 480 (DB)i-1935 Mad 29 (31) [AIR V 22’ ; 
58 Mad 204 (DB). (The expression “or charit- 
able” does not provide an alternative to tfie 
words “religious, pious”.) 

[12] Benefits to poor and other purposes 
mentioned in the proviso are those regarded a^ 
charitable by general Muhammadan law apart 
from the usages of any particular sects. 1926 
Mad 1110(1114) [AIR V 13]. 

[13] Performance of fateha ceremonies is re- 
ligious and charitable object within meaning 
of proviso to S. 3, and, therefore, the dedica- 
tion of property for performance of fateha is 
valid. 1940 All 383 (384) [AIR V 27j. 

[14] Dedication merely for purposes of re- 
citing Kuran over a tomb of a private per>oii 
does not constitute a dedication for a 

ous, pious or charitable purpose” 
meaning of that expression in the i 

Mad 29 (31) [AIR V 22] : 58 Mad 204 iDb 


[15] Maintenance and support -- 
etc., of wakif does not come within P , 
“other purpose recognized n R 

as pious”. 1^40 Cal 501 (505) [AIR V 2/]: 
(1940) 2 Cal 464 (DB). 


of fannly 
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V/akls not to be invalid by reason of remoteness ol benefit to poor, etc. 

No such wakf shall l>e deemed to be invalid merely l>ecause the l>enefit 
reserved therein for the jK)or or other religious, pious or charitable purpose of 
a permanent nature is post[}oiuHl until after the extinction of the family, 
children or descendants of the person creating the wakf. 

S. Saving of local and sectarian custom. 

Nothing in this Act shall atlect any custom or usage whether local or 
prevalent among Mussalmans of any i>.irticular class or sect. 


(THEl MUSSALMAN WAKF VALIDATING ACT, 1930 
(ACT XXXII of 1930) 

[The Act printevl here is as on l!")-9- l9(i().] 

STATl' Ml NT OF OBJECTS AND HEASONS 


“Ntuiuumnadan L;nv ivrmitv ;i priptan.il 
hcfluest in tin* form ot th.a is .i 

IxYpirst tor thr t)t tu til ( t thr dr^t m. 

dants. As siu li, it rojitr.ivriirs tla* 1 i\\ a^vunvi 
pt^riX‘tHiti(‘s IS t‘n u l(‘d in vct tinn M ol tlu* 
rraiistn td' rroi>efty Ac t, .aid. ‘^'ction li t ( t 
the Indian SiirrossK'n Act. A ilonht ums r.ist 
on this dortiinr hv the rrivv Coniu d in 
several eas» s in u hirh thrir CorvlNhips held 
svK h luMpievts dl' eal as al>n(’\K)n> to the rule 
ajedn^'t j)(T|>r-tnities lata v. /id 

22 C i, 1 ; /J h<i (in fur w S i.innuiid tu , 

I. H 19 Ind Ap[) 17(V M u v. Afnltii 

2> A 2V> il'('9 uhumtfiad M uniiuiir 

Ah V, /itr.ri i 27 A ->20 tl’Ci. Mr. Jinnali 
introdnca'd a hdl whic [i heeaine Ac t \'l ot 
lOl i restorinj^ tlie validity ot ''Uc h ^ f . 

Hut in several cases sinec' di‘( idtnl tins .Act 
is field to lie inapiilu d)!(’ to w .ikts erea(e<l l)e- 

EXTRACT FROM SELIX 

“Qn v.'r 1 . — 7 his Bill is desi>»ncd tn give 
relrospcy tive eilec t to tlie Mnss ilin in W akl 
V'alidating Aet, 191 >. uliieh has .ilrrady ht^eii 
in opt^ration \Mthont rc‘t i cwpfct i v<‘ ellet t tor 
.seventeen years. W e fiave dec idrtl that tin* 
retrosi>ectivc eliect sii dl not dislnih tith*s 
which liave already vc'strti, either luior to 
19F), or l*et\viH*n 19rCi9>0. It follovsN th.it 
twc' distiiu t provisions are required, one* tc» 
give the desirc'ti re(rosp(»c (ive e/fec f. and fhti 
other to save rights vv ' leh liave ai cnuHl prior 
to 1930. W' e have tonnd it iinpossshle to tit hoth 
these provisions into the Ac t ot 1911, and we 
have accordingly reshapes! this Bdl not jn an 
amending Bill, tnjt as a distinct fdll to give 
retro5p(*ctivc,* effect to the Act ot 1913. and 
have given it the short title of the Mnssalrnan 

Section -4 — Note 1 

[1] The Act authorises or sane tions i post- 
ponement ot tlie ultimate gift to charity whicli 
would not fiave f)oen valid under tfie general 
law. It dr>c*s not, however, afirc gate the rule ol 
contingency under the Mtdiainmadin Law. 
1958 Cal 413 (413) [AIR V 45 C 1()0] fOH). 

(2] Ultimate gift to poor and charitaMe 
purposes to take effect on extinction of lieirs 
of wakif how low so ever is too remote and 
hence invalid 194D Cal 501 (505) [AIR V 271 r 
ILR (1940) 2 Cal 464 (DB)^1954 Cal 524 (525) 


tore its cMi.u'tinent \Khit)fh SiArhmnu v, Satite- 
in’/d/f. 49 L S2d ilHA. hahnnuuiM^ti v. SKaik 
Stnuih 19 C: W' \ 7B. M.ihomtd Hulht v. 

/Ve'fiM A)futiu /tV M. 4 (I 15h. Aunif^ih^ v. 
A:xj:ahdn, 39 H 5fi A. 

As \( t \ I nl 191 > was int rcdy dec lai ilory 
ot the v didity c't sm h w.ikis, it vsas undiu- 
stootl that it vsould apply ii|ualiv to all v\akls 
xs hrthrr cr<*alc‘d hc tcue Ol sinc e* that i n ac t- 
ineiit. But as the ( amris have held ntheiwiscy 
this Bill IS tranied to give that Ac t rc'tros^Kse- 
tive oi>eiMtion, 

It is appulinided that Mussahn.in Wakf 
V'.didatitig Ac t (\ 1 o| 19J Vi was not intended 
to intro'iiK t* a c hangt' in tin* old law hidng 
rnac tt*d to ^c•^l(^^e the old rule. I tiis Bill will, 
it nasst'd, cany cuit its intention hv rc’solving 
a ciouti! resnllmg lrc>iii recent CMses.’* 

-Ca/ctteol India, 1929, Bart V, page 240. 

T COM Min i E REIORT 

W'.ikt Validating Act. 19 >0. \Vc have accord- 
ingly amended tlie long tilh' and pt c'.iiiihle. 

( Wc have not licvn aide to accc'pt 

(he* suhstance ol fins c l.insc wifhont incMlHica- 
tion, as its cltc'c t wcudd leave Ih^’M to dislurh 
title's which had already Invii acouircsd in 
good faitl), on tlie underst indmg that wakfi 
ol the* c las> coiitc inpl ited in tlie Act of 1913 
were not valid it c reated hefore 1913 Wo 
adie*re tfi tier sound {nine ifdc (fi.tf rc^rosfV'C- 
tivc* legisj.ition should, as i.»r as puSHclde, save 
vestc'd rights, and sve have* intrcMicK ed a J> o- 
viso to tins elfc'c.t. Otherwise, the ( lausc a** 
aiiiendccl hy us nu‘r>'ly dec larc*** that the Ac t 
of 1913 shall atqdy to wakts t rcalcd l/ctore 
its cominerc ement '* 

-X.a/rtte of India. 19¥). Bart V. page U)7. 
[AIR V 41 C 177], (Tie* post j^cee inent not 

or/ly till aftc*r f he dc'Hc rod int ** ot ni de line hul 
aUo after the daughter’s line tmef !«• lejected.) 

[3] Stiia u akf — Oil exfire tiou 1 line of 
wakif’s children half share r^eervc'd (or tlntir 
loenetit slid! Ik* spe nt on “projK'r acts of tlniri- 
ty** and other pirt sliafl go to reserve? fund 
estahlished for miprovernent and i^ten^don of 
wakf— Gift to < harity i% not remote and illuio. 
ry 1942 Cal IM0(I98) I AIR V 29| (DB)^1985 
i^h 251 (264) tAlR V 22] r W Lah 7^ (DB), 
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[The] Mussalmak Wakf Validating Aot, 1^0 


ACT HOW AFFECTED BY SUBSEQUENT LEGISLATION 

—Extended by Acts LIX of 1949; XXX of 1950. 

,, in Bombay by Bom, Act IV of 1950. 

,, in Madhya Pradesh by M. P. Act XII of 1950. 

„ in Madras by Mad. Act XXIII of 1900. 

— Adopted in Madhya Bharat by M. B. Act I of 1953. 

[THE] MUSSALMAN WAKF VALIDATING ACT, 1930 
(ACT XXXII OF 1930r 

[25th July, 1930,] 

An Act to give relrospec:iive effect to the Mussalma?i Walcf Validating Act, 1913. 
Whereas the Mussalman Wakf Validating Act, 1913, does not apply to wakfs 
created before its enactment ; 

And whereas it is expedient to validate such wakfs without infringing any 
rights contrary thereto which may have already accrued or been acquired ; 

It is hereby enacted as follows : — 

[a] For Stat(M-nent of Objects and Reasons, see Gdz. of Ind., 1929 Pt. Vb p. 240 ; and for 
the Report of tlie Select Committee, see ibid, 1930, Pt. V, p. 107. 

This Act has been declared to be in force in the Sonthal Parganas by Notification 
under S. 3 (3) (a) of the Soathul Parganas Settlement Regulation (III of 1872), see B. tSc O. 
Gaz. 1931, Pt. II, p. 903. 

This Act has heen extended to the new Provinces and merged States, by the 
States (Laws) Ac-t, 1949 iLlX of 1949), S. 3 [1-1-1950] and to the States of .M unpar, 
Tripura and Vindhyn Pradesh by the Union Territories (Laws) Act, 1950 (XXX of 1030), 
S. 3 110-4-195OJ. 

It has also been extended to the States merged in the State of — Bombav : see Horn. 
Act IV of 1950, S. 3 [30.3.1950]. Madliya Pradesh : M. P. Act XU of 1930, S. 3 

[3-4-1950]. 

It has been adopted viutatis mutandis in Madhya Bliarat by M. B. Adoption of Laws 
Act, 1953 (I of 1953), S. 2 and Sch. (24-1-1933]. 

The Act has heen extended to the transferred territory in the State of Madras, by the 
Madras (Transferred Territory) Extension of Laws Act, 1900 (XXIII of 1900), S. 3 and 
Schedule I. 

Im Short title. 

This Act may be called THE MUSSALMAN WAKF VALIDATING ACT, 1930. 

2* Act 6 of 1913 to apply retrospectively. 

The Mussalman Wakf Validating Act, 1913, sliall be deemed to apply to 
wakfs created before its commencement : 

Provided that nothing herein contained shall be deemed in any way to affect 
Gny right, title, obligation or liability already acquired, accrued or incurred 
before the commencement of this Act. 

Note : — The Mussalman Wakf Validating Act, 1913, which declared wakf-al-aulaJ, i. e., i 
perpetual bequest for the benefit of the testator’s descendants, valid notwitiist.mdmg 
rule against perpetuities, was held not to be applicable to wakfs created before 191 >. 
In order to remove tins mi.sconceptioii the i^resent Act has expressly made the 1913 Act 
retrospective in eflect, but not so as to affect any right, title, obligation or liabilit/ 
already acquired, accrued or incurred before the comnicncernent of trie present Act. 


[THE] MYSORE HIGH COURT ACT, 1884 
(MYS. ACT I of 1884) 

[Note. — in the light of the provisions contained in sections 49 (2) and oi- 
of the States Reorganisation Act, 1956, this Act, though an enactmen 
of the’ State Legislature, is included in this Manual ; for the text o 
this Act see Vol. IX Page 347 of this Manual.] 



OF lORlSDlCTlOW 

TO COORG\ KCT. \9S^ 

(ACT LXXIl ot 1952) 

[NOTE For the text of this Act sec Vol. IX l^igc 35 3 of this Manual.] 


[THE] NAGA HILLS-TUENSANG AREA ACT, 1957 
(ACT XLII of 1957) 

[Tlie Act printed here is as on l-lO lOtK).! 

C O N T i: NTS 

Sf.ctions 

1. Short title and c()iiiinenceniciit. 

2. ForriKition of Naga llills-Tucnsang 

Area. 

3. ArncTidment of tlu' Sixth Sc hedule 

to the (a)nstitution. 


‘1. Amendment of the Delimitation 
Order. 

5. Anurndmenl of thc‘ Uepresentation 
oi tlic Pc'ople Act, 1950. 

(). Trov isioii as to the sitting mcrnl)er 
of Pai liament. 

7. Territorial extent ot laws not to 
be all ee ted. 


ST.VTEMENT OF OBJE( TS ANO HFASONS 


“'Phis Bill st'c'ks tn uivi* t'lP-t t to the pr 
pos t! to ( rr ito .i n* \s admensO Mtjvo m 
t ojisistuiv:; o( tin* rxi^tniu Ilills Oistre 

ijOH ht'inv^ «( lull 111 stt’rrd hy the (.cn'rriintrnt ot 
Assam, thi* I'nrns am! I iohIk'i I)i\ ot 
flit! North Fast Ayrm v uhu 

iKany .olinini'-tori'il hy tho ( .<>, i*raior (d .A 
as the aymit ot tli - I ’rr‘«i<lont. i'ho' now 
to hi* li unovl “ I iu‘ Na^a I tills- 1 mansaii^ Ar»*a‘' 
will Ik* adininist i ri'tl 1)V tin* Ciovcinor as tlu* 
agent ot the Bissident hnt will he dislimt 


linm the Noith Ivisl I'rontier AiIiiiMiislration. 
It IS pmpostal to am eml pirayiaph 20 o| tiio 
Sixth S( hedole t(* the ( : iistirntion and make 
eertaiu eoiisaxpienti il amendments ot th ■ lleli* 
imtafion ot Piihamenlary and Assembly 
( :<)nslittu‘iu les Order . I'JVI. and the Bepiesen 
tation ol the I'.mple A* t. lOV) Provision pj 
made in < l uiNe r> ot (lie Bdl tot .m ailditioiial 
iiojiniiatt d memhet in the Fok Sabha to rcpre« 
sent the new unit '* 

- (hi/, ui bid . F)5T, Fxtia, Pi. U.See.2, p. S59. 


[Tin;: naca iiiLLS-TuiessANO auf.a act. mi 
(ACT XLll OF l'a57)‘ 

I 'JiHh Sovcjnlnir, j 

A/i Act to pr„rul,- fr.r llic formation of the Siuja I!ilh.AI'mou.awj Ama of AtoMm ai an 

admnnstrutii'e umt. 

Be it enacted by Ihirliamcnt in the Eighth Year of the Hcpublic of India as 


follows : 


vs : — 

[a] For Statement ol Objects .iml Beasons, see (.a/, oj bid,, Ft>c Fxtra, PF N- 
Sct. 2, p. mi 


!• Short title and commencement. 

(1) This Act may he called TllE NaOA niLLh:-TDEN.SANO AKEA ACT, HOT. 
(■^) It sl.all come ii.to force on such date* as the Ceniral C;<)ven.n.ciit may, 
by notification in the Official Gazette, appoint, 

!ai The Act cam.‘ into force on 142-1957. Nctifle.ilion No, 751 i O. - >0- lM9o. , C.az. 
ol Iiul., 1957, Extra., I’t. Il-Scc. 5. p. IH... 

2 . Formation of Naga Hills-Tuensang Area. 

A.S from the commencemet.t of this Act tl.crc slmll K- J 

administrative unit in the State ol Assam by the name 

Area comprising the tribal areas xvhtch at such * .^.^Kor rLrt 

the Naga Hills District and Tuensang Froiitier Divis.on of the North East 

Frontier Agency. 
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3« Amendment of the Sixth Schedule to the Constitution. 

In the Sixth Schedule to the Constitution, in paragraph 20, — 

(a) after sub- paragraph (2A), the following sub-paragraph shall be inserted, 

namely : — 

**(2B) The Naga Hills-Tuensang Area shall comprise the areas 
which at the commencement of this Constitution were known as the 
Naga Hills District and the Naga Tribal Area/'; 

(b) in sub paragraph (3) after the words "administrative area", the brackets 

and words "(other than the Naga Hills-Tuensang Area)" shall be inserted ; 

(c) in Part A of the Tal)le, item 4 shall be omitted ; and 

(d) in Part B of the Table, for item 2, the following item shall be substituted, 

namely : — 

"2. The Naga Hills-Tuensang Area." 

Note: — 7’he Sixth Scht!<lule of the Constitution contains provisions as to the adminis- 
tration of tribal areas in Assam. 

Amendment of the Delimitation Order. 

In the Delimitation of Parliamentary and Assembly Constituencies Order, 

1956, — 

(a) in the First vSchednle, in the entry in column 3 against serial No. 37, the 

words "Naga Hills," shall be omitted ; and 

(b) in the Se^cond Schedule, in the i)art relating to Assam, the heading ‘Naga 

Hills District" and all entries against serial Nos. 16, 17 and IS shall he 
omitted. 

5« Amendment of the Representation of the People Act, 1950. 

In the Representation of the People Act, 1950, — 

(a) in Part II of the First Schedule — 

(i) for tlie entry 

"21. Part B Tribal areas ... 1", the following entries 

shall be substituted, namely : — 

"21. North East Frontier Tract ... 1 

22. Naga Hills-Tuensang Area ... 1"; 

(a) for the figure "503", the figure "501" shall be substituted ; 

(bj in the Second Schedule, for the entry in column 3 against "2. Assam", 
the entry "105" shall be substituted. 

G« Provision as to the sitting member of Parliament. 

Notwithstanding the alteration in the extent of tha. Autonomous Districts 
Parliamentary constituency in Assam effected l)y section 4, the sitting member 
of tlie House of the People representing that constituency sliall be aeerned to 
have been elected to the House of the People by that constituency as so altered. 

Territorial extent of laws not to be affected. 

The provisions of section 2 shall not l>e deemed to have effected any change 
in the areas to which any law in force immediately Ixjfore the commencement 
of this Act extends or applies, and territorial references in any such law to the 
Naga Hills District, the Naga Tribal Area or the Tuensang Frontier Division 
shall, until otherwise provide by a competent legislature or other competent 
authority continue to have the same meaning. 

Explanation. — In this section, law means any law, ordinance, regulation, 
order, bye-law, rule, scheme, notification or other instrument having the force 
of law in India or any part thereof. 



[THEl NATIONAL CADET CORPS ACT. 1MB 
(ACT XXXI of 1948) 

[The Act printed here is as on 1-10-1960.] 
CONTENTS 


SBCTION8 

1. Short title, extent and application. 

2. Definitions. 

3. Constitution of tlie National Cadet 

Corps. 

4. Constitution and disbandment of 

units. 

5. Division of the Corps into Divi- 

sions. 

6. Enrolment. 


7. Central Government may raise 

other units, 

8. Discharge. 

9. Appointment of oflicers. 

10. Duties of persons subject to this 

Act. 

11. runishment for otlences under this 

.\ct. 

12. Power to appoint Advisory Com- 

mittees. 

13. Power to make rules. 


STATPMFNT OF OBJECTS AND HF VSONS 


“It is consitlt'rtnl tint tlu* present Ihnversitv 
Officers C.{)U)s sl.ould he overiiauled, 

but at the same time it is felt tlnit full di'velnp- 
meul oi character and the capacity for h'adcr- 
.ship will he laossihlc (>n!y when the nsjuisite 
training is yivim to hovs and girls while they 
arc young and impression ihh\ 

Tlie proljlc'in is i ssc ntially Cilncation il v\ Iiicli 
can be soU'ed adi-quately only if the ICdnc a- 
tiunul Authoritu's take an active intcacst in 
this asp(‘<. t of training and make it an integral 
part of St linol tiiut ation. A gfxnl begin ning. 
to aefueve this eiul cmii he made by the intro- 
duction of c.idct training in schotds and 


iini\a*rsities. \\ ith that object in view the pre- 
sent Hill has ht'cn dralttah. 

rh(‘se units will lu‘ ollicercil by memln'rs of 
the teat lung stall, luit n gubir training will he 
imnirtcd wherever necessary by trainetl re- 
gular oflit CI S. 

I'rovision is also includt'd in the Hill for tlie 
raising el additional units .is tin' cxigtau it's of 
cirtMimstances may retjuin*. ‘hlu* National 
Cadet ('orps (aunmittie recommended that 
open units should he constituted to w hid) re- 
cruitment will he niidt* tn)m amongst hoys* 
earning a liva liliood ainl the object of cl. 7 i?* 
to pKividt' for such units,” 

— Gazi'tte of India, Ih-hS, Hart V, page 368. 

SUBSFOUFNT LEGISLATION 
MX of 1933. 


ACT HOW AFl ECTED BV 

— Amended l)y Acts Hi of 1931, L\T1 of 193: 
— Arlapted by A. L. O., 1030. 


[THE] NATIONAL CADET COUPS ACT, 1918 
(ACT XXXI OF 191S)» 

[lOih April, 1948.] 

All Act to profiiLj for the constitution <f a National Cadet ('orps. 

Whereas it is expedient to provide for the constitution of a National Cadet 
Corps; 

It is hereby enacted as follows : — 

[a] For Statement of Objects and Heasons, icc Caz. of Ind., 1948 Ht. V, p. 368. 

This Act is madt* applicable to : — 

(a) the Cliota Nagpur Division and the Santal Parganas District SiS Hihar Gazette, 

1948, Part I, page 1317; 

(b) Darjc'ding District on and from 15-7-1948 — See (Jalcutta Gazette, 1918, Part I, 

page 912; 

(c) all the partially cxchidcd areas in C. P. and Herar with certain modilfcatiotJ!i — 840 

C- P. and Herar Gazette, 1948, Part I page 518. 

This .^ct is extended to the State of Jammu and Kaslunir sufiject to tlie provisions 
contained in the Part B States (Laws) Act, 1951 (III of 1951): lee J. and K. G iz. 27-12-1951, 

Pt. Ill, p. 459. 

Under S. 2 of the Uttar Pra<lesh State Legislature Mcnrihers Prevention of Disquali- 
fication (Supplementary) Act, 1953 (XX of 1953) [17-9-1953], a r>erson shall not bo 
disqualified for being chosen as, or for being, meriif>er of the Uttar Pradesh State Legisla- 
ture by reason of the fact that he is enrolled in the National Cadet Corps under this Act. 
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[The] NATioNAii Cadet Corps Act, 1948 


Im Short title^ extent and application. 

(]) This Act may l>e called TllK NATIONAL CADET CORPS ACT, 1948. 

(2) It extends to the whole of India •[* * * *] and applies to all persons 

enrolled or appointed under this Act, wherever they may i)e. 

fa] Ti»f* words “except the State of Hyderabad” which were ivserted by A, I.. O.. 1950, 
were mintied by the Part li States (Laws) Act, 1951 (111 ot 1951), S. 3 and Sch. [L4-1951]! 

2» Definitions. 

In this Act. unless there is anything repugnant in the siil)ject or context, — 
“corps" means the National Cadet Corps constituted under this Act; 
“enrolled" means enrolled in the Corps under this Act; 

“prescribed" means prescribed by rules made under tliis Act; 

“school" includes any institution recognised in this l)ehal{ by the Central 
Government or the ^[State Government]; 

“university" means any university established by law in India and includes 
colleges affiliated to universities. intermediate colleges and such technical 
institutions of collegiate status, as arc recogm'sed in this behalf by the 
Central Covcrrirnent or tlie ^ [State Government]. 

3* Constitution of the National Cadet Corps. 

There shall be raised and maintained in tlie manner hereinafter provided a 
Corps to be designated the National Cadet Corps : 

Provided that the Central Government may establish all or any of the units 
of the Corps as and when necessary. 

4. Constitution and disbandment of units. 

The Central Government may eonstilule in any ^[Statc] "*] one or 

more units of the Corps, members of w liich shall l)e recruited from amongst 
the students of any university or school, and ma)* disband or reconstitute any 
unit .so constituted. 

[a] Tlic wortls “or Accoclinj^ Stale” wer(‘ amitUil ])y A. L. O., 1950 [26-l-1950j. 

Gm Division of Corps into Divisions. 

There shall be three Divisions of the Corps, namely : — 

(i) the Senior Division, recruitment to wliieh shall be from amongst the 
students of the male sex of any university; 
the Junior Division, recruitment to which shall be from amongst the 
students of the male sex of any scliool; and 
(iii) the Girls Division, recruitment to whicli shall he from amongst the 
students of tlie female sex of an>* university or scliool. 

Enrolment. 

(1) Any student of the male sex of any university may ofter himself for 
enrolment as a cadet in the Senior Division, and any student of the male sex of 
any school may oHer himself for enrolment as a cadet in the junior Division if 
he is of the prescribed age or over. 

(2) Any student of the female sex of any university or school may offer 
herself for enrolment as a cadet in the Girls Division : 

Provided tliat in the latter case she is of the prescribed age or over. 

7# Central Government may raise other units. 

Notwithstanding anything contained in this Act, the Central Government 
may, by notification, provide for the constitution of any other units of the 
Corps in any place and prescril>e the persons or class ot persons who may be 
eligible for enrolment therein. 

IfoU . — Besides the three Divisions tnentionod in S. 5, namely the Senior Division, the 
Junior Division and the Girls Division, the Central Government has power under this 
fioction to constitute any other unit of the Corps in any place. 
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8« Discharge. 

Every jx?rsoi\ enrolled under this Act shall he entitled to receive his or her 
discharge from the Corps on the expiration of the jx'riod for which he or she 
was enrolled or on his or lier ceasing to be borne on the roll of the university 
or school to which he or she may belong : 

Provided that any person enrolletl may be discharged at any time by such 
authority and snl)ject to such conditions as may be prescril)ed. 

9. Appointment of officers. 

The Central Government may provide for the appointment of officers in or 
for any unit of the Corps either from amongst memlxTS of the stalf of any 
university or school or otherwise and may prescribe the duties, powers and 
functions of sucli officers. 

lO- Duties of persons subject to this Act. 

No person sul>jcct to this Act shall by virtue of being a member of tlie Corps 
be liable for active military ser\ ice. l)\it snbj(‘ct thereto any sneh person shall 
be liable to perform such duties and discharge such ol)ligations as may be 
prescribed. 

— A pi IS is n<»t li.iblc to artivr luilit.uy sfivict' \ >y reason of his being a inemher 
of the National C'adot Corps. 

11. Punishment for offences under this Act. 

Any person enrolled uiuler this Act may be punished for the ('ontravention 
t>f any rule made untler this Act with fine which may extend to fifty rupees to 
l>c recov ered in such manner and b\' such autliority as may be prescribed. 

12. Power to appoint Advisory Committees. 

(]) TIk‘ (>s‘ntral (iova^rnment may for tlu‘ pur])os(' of advising it on all 
matters of poliev' eoimeeted vv ith the constitntiou and administration of the 
Corps appoint a Central Advisory Committee consisting of tlie following 
per.sons, namel>': — 

(a) the Minister for Defence, who shall be the Chairman of the C^oinmiltce ; 

(b) the Secretary to the C.overnmenl of India, Ministry of l^cfcaiee, er .officio; 

(c) tlie Secretary to the (aivcTiiment of India, Ministry of Education, 

CT.oftiClO ; 

(d) tlie Eiuancaal Adviser, Defence, cx.officio ; 

^[(e) tlie Chief of tlie Army Stalf, ex.officio ; 

(f) the Chief of the Naval Staff, ex.offtcio ; 

(g) the Chief of the Air Staff, ex .officio d 

(h) five non-olficial members to be nominated by the (Jentral Coverament ; 
and 

two members to be elected by the House of the People and one member 
to be elected by the Council of States uimually.J 

(d) The Central Government may also appoint, for the same purpose as is 
specified in sub section (1), such ’*'] State Advisory Committees as it may 
consider desirable from time to time and may preseril)e their duties and 
functions. 

[a] Suhf^lituUd for (Ik* forriifr clausi's (e), (f) an<l fg), hy tlif' Cofiuiiirtders-in-Chicf 
(Change in Designation) Act, 1955 (XIX of 1955), S. 2 aid S< li. |7-5-l955J. [])] ,Sw/>- 

btituUd for the former danse (j), by the National C^idet ('orps ( AmciMlinenl) Act, 1052 
(LVII of 1952), S. 2 [ll-8-1952j. [c] The words “Provincial or'’ were omitted by 
A.L.O., 1950 [20-14950]. 

13. Power to make rules. 

(l) The Central Gov ernment may make rules* to carry out the objects of 
this Act. 
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(2) In particular and without prejudice to the generality of the foregoing 
power such rules may — 

(a) prescribe the conditions subject to which universities or schools shall be 
allowed to raise units under this Act ; 

(b) prescribe the persons or class of persons who may be eligible for enrol- 
ment under section 7 ; 

(c) prescrilx? the manner in which, the period for which and the conditions 

subject to which any person or class of persons may be enrolled under 
this Act ; 

(d) provide for the medical examination of [X^rsons offering themselves for 
enrolment under this Act; 

(e) prescribe preliminary and periodical military training for any person or 

class of persons subject to this Act ; 

(f) prescril)e the military or otlier obligations to which memlx^rs of the Corps 

shall be liable when undergoing military training and provide generally 
for the maintenance of discipline amongst members of the Corps ; 

(g) prescri!)e tlie duties, powers and functions of officers appointed under 

this Act ; 

(h) prescribe the allowances or other remuneration payable to persons subject 
to this Act ; 

(i) provide for the removal or discliarge of any person stil)ject to this Act ; 

(j) prescribe tlie offences for wliich any person subject to tliis Act may he 

tried and provide for the trial thereof ; 

(k) prescril)c the manner in whicli fines les ied under this Act may I>o 
recovered ; 

(l) prescribe the duties, powers and functions of Central or State 

Advisory Committees; and 

(vi) provide for any other matter which under this Act is to be or may liC 
prescribed. 

[a] For National Cadet Corps Rules, 1948, Notification No. 289, Gazette of Indi i, 
iU49, Ft. I, .sec. 3, j), 239, and for the National Cadet Corps ((hi Is’ Division) ivnli s, 194‘h 
see Notification No. 451, Gaz. of Ind., 1950, Ft. 1-Sec. 3, p. 371. [b] The word “Fro- 

vincial” was omiiCjd l)y A.I..O,, 1950 [26-1-1950 j. 


ITHE] NATIONAL HIGHWAYS ACT, 1956 
(ACT XLVIII of 1956) 

[The Act printed here is as on 1-10- 1960,] 


CON 

Sections 

1. Short title, extent and commence. 

ment. 

2. Declaration of certain highways 

to be national highways. 

3. Definition. 

4. National highways to rest in the 

Union. 

5. Responsibility for development 
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STATEMENT OF OBJECTS AND REASONS 


^ ‘Under an agreement entered into with the 
then existing f'rovinces, the Government of 
India provisionally accepted entire financial 
liability, with eiicct from the 1st April, 1947, 
for the construction, development and main- 
tenance of certain highways in the Provinces 
which vvt‘re c onsidertxl stiitable for inclusion 
in a system of inatiorud highways. Upon the 
creation of the Part B States and the new 
Part C States under the Constitution, the na- 
tional liighw ays sclieme n\ as ciiitciuUsl to those 
States also. 

2. Under Entry 23 of the Ihiion last. Parlia- 
ment has exclusive power of legislation with 
respect to highways \\ hich are declared to he 
national highways by or under law made hv 
Parliament, It is, therefore, proposed that (lu* 
highways comprised in tiie Scluxlule annexed 
to this Bill should he declared to he national 


highw ays. Such a declaration would help the 
Central Government in exercising its (aowers 
with respect to the development and mainten* 
«nce of thesi* highways more effectively. 
Power is also sougfit to In* vestetl in the Cen- 
tral Government to <lix'lart* by notification 
otVier highways to he national highways. 
Power should also he given to (he Central 
Government to enter into agrmnents with the 
State Governments or municipal authorities 
with resjXH.'t to the development or mainten. 
aiice of any portion of any national highway 
and fees may have to he levied in resioect of 
l ertain ty^x^s of .services lemltMtHl on national 
highvva ys. 

3. rhe present Bill is de.signed to achieve 
the ohjtx'ts set forth above. 

Ciaz. oi Ind., 195(1, Extra., Pt. ll-Sec, 2, 
p. (lei. 


[THE] NATIONAL HIGHWAYS ACT, 1930 
(ACT XLVIII of 1930)^ 

I lull Sepic.uthrr, 19>')6.] 

An to provide for the de^daration of certnni hiyhivays io l>e fiatio7ial hiyJu 
v'ays arid for viatters connected therewith. 

Ue it enacted liy Parliament in the Seventh Year of tlie Republic of India as 
follows : 

[a] For Statement of Objects and Heasons, sf# C'.a/. of Ind., 1956, Extra., Pt II — Sec. 2. 

p. 661. 

!• Short title, extent and commencement, 

(1) This Act may b(‘ called THE NATIONAL HIGHWAYS ACT, 1936. 

( 2 ) It extends to the whole of India. 

(3) It shall come into force on sucli date* a.s the ('entral (iovernrnenl may, 
by notification in the Official Gazette, appoint. 

[al The Act came into force on 15-4-1957 : bm S. H. C). 1180 1)/- 4-4-19.57, (Jaz. of hid., 
1957, Pt. II— Sec. 3, p. 7-30. 

2* Declaration of certain highways to be national highways. 

( 1 ) Each of the highways specified in the Scl»edule except such parts thereof 
as are situated within any municipal area is hereby declared to be a national 
highway. 

The Central Government may, by notification in the Official Gazette, 
declare any other liighwav to lx? a national highway and on the publication of 
such notification sucli highway shall be deemed to be .six^cified in the Schedule. 

(3) The Central Government may,’ by like notification, omit any highway 
from the Schedule and on the publication of such notification, the highway so 
omitted shall cease to be a national highway. 

— Under p]ntry 23 of the Union List, Parliament has exclusive power of legislation 
with respect to national highways. The presimt Act dcxlares the highways mentioned 
in the schedule to he national highways, which by virtue of S. 4 oi the Act, vest in the 
Union. It is the responsibility of the CJcnlral Gevernment to maintain and develop the 
national highways : S. 5. 

3« Definition. 

In this Act, "municipal area" means any municipal area with a population 
of twenty thousand or more the control or management of which is entrusted 
to a municipal committee, a town area committee, a town committee or any 
other authority* 
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4* National highways to vest in the Union. 

All national highways shall vest in the Union, and for the purposes of this 
Act "highways*' inclucle — 

(i) all lands appurtenant thereto, whether demarcated or not ; 

(\i) all bridges, culverts, tunnels causeways, carriageways and other 
structures constructed on or across such highways ; and 
(iii) all fences, trees, nosts and l>oundary, furlong and mile stones of such 
highways or any land appurtenant to such highways. 

B* Responsibility for development and maintenance of national highways. 

It shall l>e the responsibility of the Central Government to develop and 
maintain in proper repair all national highways; but the Central Government 
may, by notification in the Official Gazette, direct that any function in relation 
to the development of maintenance of any national highway shall, subject to 
such conditions, if any, as may be specified in the notification, also l>e exercis- 
able l)y the (Government of the State within which the national highw\ay is 
situated or by any officer or authority subordinate to the Central Government 
or to the State Government. 

6* Power to issue directions. 

The Central (Government may give directions to tlie Government of any State 
as to the carrying out in the State of any of the provisions of this Act or of any 
rule, notification or order made tliereiuider. 

*7* Fees for services or benefits rendered on national highways. 

(1) The Central Government may, by notification in the Official Gazette, l('vy 
fees at sucli rates as may be laid downi by rules made in this behalf for service s 
or benefits rendered in relation to the use of ferries, temporary bridges and 
tunnels on national highways. 

(2) Such fees wdien so levied shall be collected in accordance witli the r\iles 
made under tins Act. 

(S) Any fee leviable immediately before the commencement of this Act for 
services or benefits rendered in relation to the use of ferries, temporary bridges 
and tunnels on any highway specified in the Schedule shall continue to ho 
leviable under tins Act unless and until it is altered in exercise of the power 
conferred by sub section (i). 

8. Agreements with State Governments or municipalities. 

Notwuthstandiiig anything contained in tiiis Act, the Central government 
may enter into an agreement with the (Government of any State or with any 
authority entrusted witli the control or management of any municipal area in 
relation to the development or maintenance of the whole or any part of a 
national highway situated within the State or, as the case may 1)C, in relation to 
the development or maintenance of any such part of a higlnvay situated within 
a municipal area as is referred to in sub-section (I) of section 2 and any such 
agreement may provide for the sharing of expenditure by the respective parties 
tiiereto. 

0^ Power to make rules. 

(I^) The Central Government may, by notification in the Official Gazette, 
make rules for carrying out the purposes of this Act. 

In particular and without prejudice to the generality of the foregoing 
power, such rules may provide for all or any of the following matters, 
namely : — 

(a) the manner in which, and the conditions subject to which, any function 
in relation to the development or maintenance of a national highway or 
any part thereof may be exercised by the State CJovernment or any 
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officer or authority subordinate to the Central Government or tlie State 
Govcinnient ; 

(b) the rates at which fees for services reudcri'il in relation to the use of 

ferries, temiwrury bridi’es and tunnels on any national highway may bo 
levied and the manner in which such fees siiall Ik- collected ; 

(c) the peritxlical inspection of national highways and the submission of 

inspection reports to the Central Government ; 

(d) the reports on works carried o\it on national highways ; 

(e) any other matter for which provision should Ire made under this Act. 


lO. Laying of notifications, rules, etc., before Parliament. 

All notifications or agreements issued or entered into under this .Act sh; ill 1)0 
laid before both Houses of Parliament as soon as may be after they art^ issiuHl 
or entered into and all rules made under section 9 sliall l>e laid for iK>t less 
than thirty days before both Houses of Parliament as soon as may I)e after they 
are made, and shall be subject to such modifications as Parliiiment may make 
during the session in which they are so laid or the session immediately 
following. 

I'Hl!: SCIlPDl LK 

.section 2] 

National Ilij^livvays 


Serial 

No. 


1 


3 

4 


5 

6 

7 

8 

9 

10 

11 


12 

13 

14 


15 

la 

17 

18 

19 


National 

Hij^lnvay Dc.scription of national highways 

No. 


1 Tlic higlnvay ('onriccting Delhi, Arnhiila, Jnlhmtlnr und Amritsar iiiKl pro- 

ci't'ding to the Ixirdcr Itctwctai India anti Pakistan. 
lA 'i'hc higlivA' ay ( onnccting julhindnr, Madhoptir, Jammii, H,inihal Srinagar, 
ICuannda and I’ri. ’ ' 

2 7 he highway ('onncctiiig Delhi, Nfathnra, Agra, Kanpur, Allahabad, 

lian ir.is, .Mohani.i, H.irin and Cyalciitt i. * 

3 The highway connecting Agra, (Nvalior, Shivpnri, Indore, Dliulia, Na.sik, 

I liana and Ikanhav. 

4 1 he liighway starting from its jnn< tion mstr in a witli the Ingluvay 

sjK'cdit^d in s(‘ri:d No. 4 and connei ting Ihiona, Belgium, Ilnhli, liang*i!ore, 
liamp' t and Madras. 

5 'riic Inghway starting from its junction near Bharagora with tlu^ highway 

.s pet i tied in st'n d No. 7 and lamnecling Cuttack, iihuhancshvvar, Visakha- 
ji.itnain, V'ijayavad a and Madras. 

6 1 he liigliway starting from its junt tifui n(*ar Dhulia witli tlie higliwciy 

siiecified in sfuial No. 4 untl connc< ting Nagtiur, Baipur, Sarnhalpur, 
Baharagoia aiul Chilcutta. 

7 'I he higliVA ay starting from its junction near Banaras with the Jiighway 

s{)e< ificd in son d No. ') and connet ling Mangawan, Hewa, JahaliJur, 
Cakhnadon, Nag[)ur, i I>'dcra}) a<h Kuruool, Bangalore, Knshnagjri, Salem, 
Dindigul, Madurai and Chipc (.Comorin. 

8 7 he higliway connecting Dclln, jaijiur, Ajmer, Udaii>ur, Alimedaf)ad, 

liaroda and Btunhav', 

8A 7 ht^ Ingliw ay ( famccting Ahmedahad, I.imhdi, Morvi and Kandia. 

8H 77ie highway .starting^ from its junction m ar Banianldiore with the hjghw.ay 

specified in serial .No. 10 and connecfing Ihijkot and Ihiihandar. 

9 7'hc highway connecting Poona, Sholapur, Hydi'iah ni and V'jjay.ivada. 

10 7'he highway conn<‘cting Delhi and Fazika and pr(X:eeding to the Border 

Between India and Pakistan. 

22 7 h liighway connetting Anibala, Kalka, Simla, Narkand a. iVampur ami 

C'hini and procwdiiig to the border betvA'cen liidi i and 1 d;ct near 
Sbipki-La, 

24 77ie highway connecting Dehli, Bareilly and I.ucknnw. 

25 7 he highway coimc^cting I/tickriow, Kanpur, Ihansi and Shivpurt. 

26 The highway connecting Jhansi and I.,akhnad(>n. 

27 The highway connecting Allahabad with tlie highway specified In serial 

No. 8 near Mangawan. 

28 The Inghway starting from its function near Barauni with tlie highway 

specified in serial No. 23 and coniiecling Miaafiarpur, Pipra GorAhput 
and Lucknow. 
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Serial National 
No. Highway 
No. 


20 

28A 

21 

29 

22 

v30 

2^3 

31 

24 

31A 

25 

33 

26 

34 

27 

35 

28 

37 

29 

38 

30 

39 

31 

40 

32 

42 

33 

43 

34 

45 

35 

46 

36 

47 

37 

47A 

58 

49 

39 

50 


I>escription of national highways 


Tlie highway starting from its junction near Pipra with the highway speci- 
fied in serial No. 19 and connecting Sagauli and Haxaul and proceeding to 
the border l>etween India and Nepal. 

The highway connecting Ciorakhpur, Chazipur and Banaras. 

7'he highway starting from its junction near Mohania with the highw'ay 
specified in serial No. 3 and connt'cting Patna and Bakhtiyarpur. 

The higl>\vay starting from its junction near Barhi with the highway speci- 
fied in serial No. 3 and conncxting Bakhtiyarpur, Mokameh, Pumea, 
Dalkhola, Siliguri, Sivok, and Cooch Bt*har and proceeding to its junction 
with the highway specified in serial No. 28 near Coaipara. 

Tlie highway connec ting Sivok and Ciangtok. 

Tlie highway starting trorn its junction near Barhi with the highway speci- 
fied in serial No. 3 and < onnecting Banclu and Tatanagar and proceeding 
to its jnne tion w ith the highw ay spc^cified in serial No. 7 near Baharagora. 

'Phe highway starting from its junction near Dalkhola with the highway 
specifietl in .serial No. 23 and connfc'ting Berhampore, Barasat and 
Calcutta. 

Tlie liighway connecting Barasat and Bangaon and prfKceding to the 
[)ordcr betwc*en India and Pakistan. 

'Pile liighway starting from its junction near ( ioalpara w ith the liigliwav 
specified in serial No. 23 and connecting (iauhati, Jorahat, Kamargaon, 
Makum and Saikhoa Ghat. 

'1 he highway connecting Maknrn, Ledo and I^'khanani. 

7die highway connecting Kamargaon, Imphal, ancl Pale! and proceeding to 
the liorder lictween Inclia and Burma. 

'J'he highway connecting Joraliat and Shillong an<l prcH c^eding to the border 
between India and Pakistan near Dawki. 

'Pile liighway starting from its junction near Sambalpur w ith the highway 
specificxl in serial No. 7 and piwmling via Angul to its junction w ith (he 
highway specified in .serial No. 6 near C'uttack. 

'Pile highway connecting Haipiir and V’izianagaram and proceeding to its 
junction with the highway speciHcnl in serial No. 6 near Vi/.ianagaram. 

'i ne higliway connecting Madras, Tinichirappalli and Dindigul. 

'Phe highway connecting Krislinagiri and Hanipet. 

'Phe highway connec ting Salem, Coimbatore, Tiiciuir, Krnakulam, I'ri- 
vandnim and Cape Comorin. 

'Phe highway starting from its junction near Trichur with tlie highways 
specitied in serial No. 36 and connecting with the West Coast Road near 
Chalisscri. 

'Phe highway connecting Madurai and Dhannshkodi. 

'idle highway connecting Nasik with the liighway sf>ecified in Serial No. 5 
near Poona. 
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STATEMENT OF OBJECTS AND REASONS 


“Oil the 6th Febriiary I9il2 a Treaty for the 
limitation of Naval Armaments was sijjnetl 
at Washington on liehalf of Mis Majesty. This 
treaty containeii, inter aha, the provisions set 
out in the Sclietlule to this Bill. An Act enahl-. 
ing effect to lx* givtui to the T reaty has het'n 
pa.ssed hy the British Parliament, but. as 
India is not included in that Act, it is mxcs- 
sary for the Indian Legislature to pass sepa- 

ACT HOW AFFECTED BY 

— Amended bv .Arts VIII of 1931: II of 
1937. 


rate legislation for British India. The object 
of this Bill, thcRdorc, is to give eib»ct to the 
provisions of the Treaty, so far as British 
India is cont'eriuxl. by restricting, subject to 
certain limitations and t'onditions, the buihb 
ing of vessels ot war and the altering, arming 
or et^uipping of .my ship so as To adapt her 
for use as a vessel of war.’’ 

— Caz. of Ind.. 1933, Part \*, page >48. 

SUBSEOCENT legislation 

— Adaptrnl bv A. O. 19 '>7; A !.. (). 1950; 

3 A. L. O. 195(1 


[THE INDIAN] NAVAL ARMAMENT ACT. 1923 
( ACT VH of 1923)* 

’^ih March, lU'JS.j 

-Li Act to gice effect *' * * ; to the Tteaiif for the 

L) nutation of Xaral Anna ment . 

Whereas it is expedi€?nt to give effect * ] to the *■( rri'aty for the 

Limitation of Naval Armament and for the E.xehan^^e of Information concerning; 
Naval Construction signed in London on behalf of His Majesty on the twenty- 
fifth day of March. 1936]; It is liereby enacted as follov\ s . ~ 

[a] For Statement of 01)itH.ts and Reasons, sef (liz. of Ind , 1033, Pi p VIS. [b'l 'ITie 
w'or<ls “in the Provinces” wvro ont^tted by A. L. ()., 1950 !c j Sut'st tt for the original 
words as amemlt*d bv tiie Indian Naval Armament i ArntMidnienP Aet, 19 >I (NTll of PlJll 
S. 3, by loui, 1937 UI of 1937), S 3. 

1 , Short title, extent and commencement. 

( 1 ) This Act may be eallcyl THE INDIAN NAVAL ARMAMENT ACT. 1923. 

It extejids to the whole* of India e\c(T)t ^[the ten itorievs which, imme*- 
diately before the 1st NovemlH*r, 1956. were comprisc‘d in Part B Stalesj.j 

(3) It .sliall come into force* on such clatci'^ as the ^j(a‘ntral (iovernmenl! may. 
by notification in the ^[Official C^a/ettel. appoint. 

[a] Suhsiiitthd for llie formt*r suli-sen lion liy A. L. ()., 195i^ i 20-1-1950). [b] Snhfit itufed 

tor “Part B States” l3y 3 A. I.. O., 1950 fvv. r. e f 1-11-1950], liinnedial<*ly before I-IL 
1956, the following were Part H St.ites : Ilyderab.id, jaininn and Kaslitmr, Madhya 
Bharat. Mysore, I’epsu, Rajastlian, Sanrashtra and fi iv imore-C 'ot fnn (cj TTie Act 
came into force on I0-ll-193'> -Vnle Notifitalion No. 49. (ameral Sliliitory Ibdes and 
Orders, Vol. \', p. 358. 

2« Definitions. 

In this Act, unless there is anything repugnant in the .subjc'ct or context, 
faj ''competent Court" means the Iligfi Court or such other Court Iviving 
unlimited original civil jurisdiction as tlie ^(Central (*ovcrnmentl may 
declare to l)e a competent Court for the purpose's of this Act; 

(b) "ship" means any boat, vessel, battery or craft, whether wholly or 
partly constructed, which is intended to float or is caiKible of floating, 
on water, and includes all ecpiipment belonging to any .ship; 

*ifbb) "States" denotes all tfie territories ^fto which this Act extcaKlsjj; and 
^l(c) "the Treaty" means the Treaty for the Limitation of Naval Armament 
and for the Exchange of Information concerning Naval Construction 
signed in London on l>ehalf of His Majesty on tlie twenty- fifth day of 
March, 1936.] 

fa] Inmrted by A. L. O.. 1950 ;26-Ll950]. [b] SuhMUuUd for the words "for the time 

being comprised within Part A States and Part C States”, l>y 3 A. L. ()., 1956 [1-1L1956]. 
[c] S^etituted for the original clause by the Indian Nava! Arinament ( Amendment) Act, 
1937 (11 of 19S7). S. 3. 

tVol. 10.] 2 A.M. 41. 
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3« Restriction on building or equipping vessels of war. 

No person shall, except under and in accordance with the conditions of a 
licence granted under this Act, — 

(aj build any vessel of war, or alter, arm or equip any ship so as to adapt her 
for use as a vessel of war; or 

(b) despatch or deliver, or allow to be despatched or delivered, from any 
place in the ^[States] any ship which has been, either wholly or partly, 
miilt, altered, armed or equipped as a vessel of war in any part of His 
Majesty's Dominions or “[of India] otherwise than under and in accord- 
ance with any law for the time l>eing in force in that part ♦ ♦ ♦j 

pi] HuhMitutrd for “in a State of India”, by A. L. O., 1950 [26-I-1950J. [h] The words 

‘or State” were omitUd, lind. 

Isote , — The object of the Act is to give efft'ct to the Treaty for Limitation of Naval 
Armament and for the Exchange of Information concerning Naval constriictmn 
signed in London on behalf of llis Majesty on 25-5-19 >6. I he ( Eject of the Treaty js 
to restrict the fjiiilding of war vessels. Tins section prohibits the building of or the 
dispatcliing of any vessel of war except under and in accordance with a license 
granted under the next section, by the Central Cmvernmeiit. The contravention of this 
section is punishable under S. 5, with imprisonment lor a term wliieb way extend to 
two years or with fine wfiich may evtentl to one thousand rnptvs or with ht^th. 
Besides this punishment, tlie ship is liable to Ik* forfeited. Sections 517, 518 and 52l) 
of the Criminal P, C., fiavc no application to cases under this Act. 

4» Licences. 

(1) A licence under tin's Act for any of the purposes specified in section > 
may be granted by the ^[Central C*overnrnentj. and shall not be refused nnh ss 
it appears to the "^[Central Government] tliat snch refusal is necessary for the 
purpose of securing the observance of the obligations imposed by the Treaty; 
and. where a licence is granted subject to conditions, the conditions shall be 
such only as the ^[Central Government] may think necessary for the purpose 
aforesaid. 

(Q) An application for a licence under this section shall be in such form and 
shall be accompanied by such designs and particulars as the ^[Central Go\erii- 
ment] may, by general or special order, require. 

^[(3) Any person who, in pursuance of a licence granted under sul)-section (l) 
before the commencement of the Indian Naval Armament (Amendment) Act, 
1937, is engaged in building any vessel of war or in altering, arming or 
etjuipping any ship so as to adapt her for use as a vessel of war, or is about to 
despatch or deliver, or allow to be despatched or delivered, from aiiy place 
within the ^[States] any ship which has been so built, altered, armed or 
equipped, either entirely or partly within the ^[States], shall, upon written 
demand, furnish to the ^[Central Government] such designs and particulars as 
may be required by the ^[Central Government] for the purpose of securing the 
observance of the obligations imposed by the Treaty.] 

[a] Inasrtsd by the Indian Naval Armament (Amendment) Act, 1937 (II of 1937), ^S. 4. 

S* Offences against the Act. 

(1) If anv person contravenes any of the provisions of section 3 ‘[or fails to 
comply witn the provisions of sub-section (3) of section 4], he shall be punish- 
able with imprisonment for a terra which may extend to two years, or with fine 
which may extend to one thousand rupees, or with both. 

(2) Where an offence punishable under sub-section (I) has been committed 
by a company or corporation, every director and manager of such company or 
corporation shall be punishable thereunder unless he proves that the act 
constituting the offence took place without his knowledge and consent. 

(3) Nothing contained in section 517 or section 518 or section 520 of the Code 
of Criminal Procedure* 1898, shall be deemed to authorise the destruction or 
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confiscation under the order of any Criminal Court of any ship which is liable 
to forfeiture under this Act or of any part of such ship. 

[a] InserUd by the Indian Naval Armament (Amendment) Act, 1937 (II of 1937), S. 4. 

6* Liability of ships to forfeiture. 

Any ship which has been, either wholly or partly, built, altered, armed, or 
equipped as a vessel of war in tlie ^[States] in contravention of section 3. or in 
any *[ * ] part of His Majesty’s Dominions or ^[of India] in contravention of 
any like provision of law in force in that part ''[• •], shall, if found in the 

^[States], lx? liable to forfeiture under tins Act. 

[a] Ti^o word ‘‘otlu'r" was omitted !>y A. L. O., 1950 [26-1*1950]. [b] for 

“any State iii India’’, tldd. [o] The words “or Stvite” were om%(Ud, 

7* Seizure, detention and search of ships. 

(1) Where a sliip is liable to forfeiture under this Act, — 

(a) any Presidency Magistrate or Magistrate of the first class, or 
(h) any commissioned odicer on full pay in the •[Arrnetl Forces of the 
Union], ^ or 

(c) uny oflicer of customs or police officer not belowvs\ich rank® as may lx? 
designated in this l)ehalf by tin? ‘^[Central Coverninent] , 

may sci7c such ship and didain it, and, if the sliip is found at sea within iho 
territorial waters'^ of tlu‘ ^[States!, may bring it to any convenient port in the 
A [States]. 

(2) Any officer taking any action under suli-scction (l ) shall forthwith report 
the same through his official superiors to th(' ^[Central Covernrnentj. 

(0) The ^[Central Government] shall, within thirty days of tlu' sei/nre, eith<?r 
cause the ship to be released or make or cause to be made, in the manner 
hereinafter provided, an ajiplication for the forfeiture tht'reof, and may make 
such orders for the temporary disposal of the shi|> as it thinks snftubk?. 

pi] SuhfilUuted {or “military, naval or aii sorviia* of Hi^ Maji'sty”, hy A. I.. O., 1950 
[2^1-1950]. fl)] The w()r<ls “or <my OazcthMl Olfic.’cr of tin' Iloyal Indian Marine Service” 
were omitted by A. ()., 1937 [1-4-1937]. ( v \ For notifications designating the rank of niich 
officers, Cieneral Statutory Hides and Onlcrs, Vol. V, p, 258. (dl For the extent of 
territorial waters of India (six iiiuilical miles from the appropriate base line), S. U. O. 
669 dated 22-3-1956 pnblislied in Gaz. of Ind., 1950, Fxtra., IT. II. Sec. 3. page 569. 

8* Procedure in forfeiture of ships. 

(1) An application for the forfeiture of a ship under this Act may be made 
by, or under autliority from, the ^[Central Government] to aiiv competent 
Court within the local limits of whose jurisdiction the ship is tor the time 
being. 

(2) On receipt of any such application, the Court shall cause notice thereof 
and of the date fixed for the hearing of the application to be served upon all 

S ersons appearing to it to have an interest in the ship, and may give such 
irections for the temporary disposal of the ship as it thinks fit, 

(3) For the purpose of disposing of an application under thi.s section, the 
Court shall have the same powers and follow, as nearly as may lx?, the same 
procedure as it respectively has and follows for the purpose of the trial of suits 
under the Code of Civil Procedure, 1908. and any order made by the Court 
under this section shall be deemed to be a decree, and the provisions of the 
said Code in regard to the execution of decrees shall, as far as they are appli* 
cable, apply accordingly. 

(4) Where the Court is satisfied that the ship is liable to forfeiture under this 
A^, it shall pass an order forfeiting the ship to Government ; 

Provided that, where any person having an interest in the ship proves to the 
satisfaction of the Court that he has not abetted, or connived at, or by his 
i^gligence facilitated, in any way, a contravention of section 3 in respect of the 
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ship, and such ship lias not l>een built as a vessel of war. it may pass such other 
orcier as it thinks tit in respect of the ship or. if it l>e sold, of the sale proceeds 
thereof : 

Provided, further, that in no case shall any ship which has been altered, 
armed or equipped as a vessel of war be released until it has l>een restored, to 
the satisfaction of the ^[Central Government!, to such condition as not to render 
it liable to forfeiture under this Act. 

( 5 ) The ^(Central Government] or any person aggrieved by any order of a 
Court, other than a High Court, under this section may, within three months 
of the date of such order, appeal to the High Court. 

Sm Disposal of forfeit. 

Where a ship has been forfeited to ^[Government i vinder section S, it may lx* 
disposed of in such manner as the ^[Central Government] *] directs : 

Provided that, where the ship is sold under this section, due regard shall he 
had to the obligations imposed by the Treaty. 

[a] 'rliO.words “stihjext to tlu* control of the Governor-General in Counc il” were omitted 
hy A. O., 1937 [1-4-1937]. 

lO. Special proof of relevant facts. 

If, in any trial, appeal or other proceeding under the foregoing pro\ isions of 
this Act, any (jiiestion arises as to whether a shop is a vessel of war or wlicther 
any alteration, arming or equipj)ing of a ship is such as to adapt it for use as a 
vessel of war, the (|uestion shall be n'ferred to and determined hy the ^iC.'entra! 
Government) . whose decision shall be final and shall not he (jiiestioned in anv 
Court. 

Urn Penalties for proceeding to sea after seizure. 

(1) Where^i ship which has been sci/ecl or dedained uiuler section 7 or sec'- 
tion 8 and has not been released hy eompetent authority under this Ac t proceeds 
to sea. the master of the shin shall be punishable with fine whicli may extend to 
one thousand rupees, and tlic owner and any j)ers()n w ho sends the* ship to s(‘a 
shall be likewise so punishable unless such owner or person pro\ es that tlu* 
oflence ^va.s committed without his knowledge and consemt. 

(i^) Where any ship so proceeding to sea takes to sea, wheii on i>oard thereof 
in the execution of his duty, any officer empowered hy tliis Act to seize and 
detain the ship, the owner and master shall further each be liable, on the order 
of the Court trying an oflence punishable und(*r sub-section (1), to pay all tlie 
expenses of and incidental to such officer being taken to sea, and shall further 
be punishable with fine which may extend to one Inindred rupees foi every d.iy 
until sucli officer returns or until such time as would enable him after leav ing 
the ship to return to the port from which he was taken. 

(S) Any expenses ordered to l>e paid under sub-section ('^) may be recovered 
in the manner provided in the Code of Criminal Procedure, 189S, for the 
recovery of a fine. 

12 . Power to enter dockyards, etc. 

(1) Any i^rson empowered hy this Act to seize and detain any s}ii[) may. at 
any reasonable time by day or night, enter any dockyard, shipyard or other plac e 
and make inquiries respecting any ship which he has reason to l^elieve is liable 
to forfeiture under this Act, and may searcfi such ship with a view to ascertain 
ing whether the provisions of this Act have been or are being duly observed m 
respect thereof, and ev ery person in charge of or employed in suen place shall 
on request be bound to give the person so empowered all reasonable facilities 
for suen entry and search and for making such inquiries. 

(2) The provisions of sections 101, 102 and 103 of the Code of Criminal 
Procedure. 1898, shall apply in the case of all searches made under this section. 
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13 . Courts by which and conditions subject to which offences may be tried. 

No Court inferior to that of a Presidency Magistrate or Magistrate of the 
first class shall nrix^eeil to the trial of any offence punishable under this Act, 
and no Court shall proceed to the trial of any such ollence except on complaint 
made by, or under authority from, the ^[Centra! Coverumtaitl. 

14* Indemnity. 

No prosecution, suit or other legal proceeding shall lie against anv person for 
anything in good faith done or inteiuled to be done umler tins Ac t. 

THE SY ///'"/>( /./.’ — Artieles of treaty lor tlie Limitation ol Nav.d Armament. 

[EepeaUd by the Eriuin Naval Arm.a!f:r!it ( A}nvn(hnvnt) Art, lUA? (ll of S. 6‘.| 
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*‘l'he l.iw rcLitinj^ to tin* N.ivy js 

cont.iiiu‘(l in thii liniiaii Navy ( Dist iplnif) 
Act, 19 i4. rlns Act vs is passed jinrsuaiit to 
sixtioii Ot) ol the Caivcrnnieiit ol Iinlia Act, 
1919, (later rcpkica’d hy .s(‘ctioii I0"> of the 
( >overijiu('nt of India Act, I9>"),‘ vvhicli em- 
poueretl the then Indian atnre to apply 

to the Nvival Pon es rais<il in Indi.i the jiro- 
visions of the I . K. Naval Discipline Act. 
Accordingly the C. K. Naval Disfipline Act, 
as niodificHl and set forth in the First Scheihile 
to tlie Indian Navy (Disc iplirn ) .Act, I9 v4, 
vyas made appiicalile to tlie Indian Naval 
Forces. When the constitutional changes 
took place, action was taken tc) adapt this 
Act and it now appears as a s(*H-contaiiiC'*<l 
Act. 

2. This Act dealt largely vvitli disciplinary 
IWvisions. There were no .statutory provi- 
sions concerning the various matters ol ail- 
ininistration, enrolinent, grant of cominissioiis, 
etc, 

•3. It was long considered that tins lacuna 
should be filled and when the constitutional 
changes took place it l>ecarne evnlent that 
it would be necessary to have a consTdi dating 
•tatute on the subject. In the meantime, in 
1950, the revised Army Act and Air Force 


.Act vv'iTi* passed I)v IViiIiamenf, I( u is not 
possdih* at that tone UmIi dt a ievis(‘d N.ivy 
liill as the pir'sent t \v i s inodelh/d mainly 
on th(* correspon<ling Untish Ai t. In F, K... .i 
spei i.d conuniltee had lusm .ipi>oinled to 
ex. inline tie* '|ne^!niii oj the levisioii ol t h< 
Hf li.sh Naval (aide. It w.is thonvd‘t that if 
would Ih* an ad\ int ige to aw:iit (he rcjioii ol 
lh.it (aininnUcc. 1 he prevent dr.ift has !»ci*n 
in. ide t. iking into ai connt the u'lioit ol th il 
( Joiniiiittiir. 

4. Ill draw ing n|> I he present Hill, fia* |)ro- 
visions ot the Army and Air Fori tr Arts h ivi; 
l>cc*n hoiiie in mmd, hut changes h.ivc ii ad to 
I'M* .iccepled on a^ i onnt oj ddlei i iic e oi con- 
ditions of service o| the Navy ,nid Naval 
traditions and usages. 

•5, 'Mu: III am o!)|ert of lire present Hdl is to 
make* the I.nv self. mi(Iu rent hy . i. orporating 
the n«‘cessary provisions ot certain other re- 
enactments and regulations and to adapt 
the c^xisting prsivisions to suit ihi* new con- 
.stitutional sefoip iiuJ present day reepdre- 
ments. 

0. Tlie main di urges in tlie existing law are 
as follows ! " 

maximum punishments have l>een 
nioilifietl to conform to tlie agreed deci- 
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Sion concerning punishments in the 
three services; 

fb) provisions have been inserted concern- 
ing grant of commissions and enrolment 
in tile service and for prescribing con- 
ditions of service; 

{c) provisions have been inserted pursuant 
to Art. 33 of the Constitution to restrict 
or abrogate the application of funda- 
mental rights to the members of the 
Armed Forces in so tar as this is neces- 
sary for the maintenance of discipline; 
{dj provisions have been inserted for deduc- 
tions from pay of otiicers and ratings 
for absence without leave, damage to 
Government property, etc.; 

(e) the penal sections have been rationalised 
ana a few amendments made wliich 
have been necessitated by experience; 
{/) the jurisdiction to try civil offences has 
been modified to conform to that exist- 
ing in the Army and Air Force; 
the main points of proce<hire of courts- 
in.irtial nave been incorporated in the 
Hill; 

{h) oilicers of the non-executive branches of 
the Navy who were formerly not 


eligible to sit at courts-martial have 
been made eligible, it being provided, 
however, that the majority of the 
officers will consist of officers of the 
ex(*cutive branch; it has also f>een pro- 
vide<l that in certain special cases only 
officers of the executive branch should 
sit; 

provision has l>een made for issue of 
commissions to examine witnesses; 
the Indian Evidence Act has lx?en made 
applicable to the proceedings of courts- 
martial; 

('/i>the judicial review of the Judge Advo- 
cate C^eneral of the Navy has been 
placf^d on a statutory basis and his 
qualifications have been prescribed; 

(l) the existing naval courts-martial proce- 

dure permitting the accused to give evi 
dence on oath lias been continu(‘d with 
a slight rnoiiificatioii to conform to the 
provisions in the Criminal Procedure 
Code as amended by tlie recent Cri- 
minal Procedure Code Ameiuiment Act. 

(m) provision has been made tor winding up 
of estates of deceased ptTsons.” 

— Gaz. of Ind., 1957, Extra., Pt. Il-Sec. 2. 
p. 287. 


COGNATE ACTS AND PROVISIONS 

1. Ini lAK Naval Akmamknt Act, VII of 1923. 

2. Seawaud Aktillkky Pkactice Act, VTII of 1949. 


[THE] NAVY ACT. 1957 
(ACT LXII OF 1957)‘ 

[27th December, 1957.] 

An Act to consolidate and amend the law relating to the Government 
of the Indian Navy 

Be it enacted by Parliament in the Eighth Year of the Republic of India a.s 
follows ; — 

[a] For Statement of Objects and Reasons, see Gaz. of Ind., 1957, Extra.. Pt. Il-Sec. 2, 
p. 287; and for the Report of the Joint Comniittee, see tbvi, page 848/45, 

CHAPTER I 
PRELIMINARY 

1« Short title and commencement. 

(1) This Act may be called THE NAVY ACT, 1957. 

(2) It shall come into force on such date* as the Central Government may, 
by notification in the Official Gazette, appoint. 

[a] The Act came into force on 1-1-1958, see S. R. O. 11-E, D/- 31-12-1957 published io 
Gaz. of Ind., 1957, Extra., Pt. Il-Sec. 4, p. 81. 

2. Persons subject to naval law, 

(l) The following persons shall be subject to naval law wherever they may 
be^ namely : — 

(a) every person belonging to the Indian Navy during the time that he is 
liable for service under this Act ; 

(b) every person belonging to the Indian Naval Reserve Forces when he is— 

(i) on active service; or 

(ii) in or on any property of the naval service including naval 
establishments, ships and other vessels, aircraft, vehides and 
armouries; or 
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(Hi) called up for training or undergoing training in pursuance of 
regulations made under this Act, until he is duly released from 
his training; or 

(%v) called up into actual service in the Indian Navy in pursuance of 
regulations made under this Act, until he is didy releiised there- 
from; or 

(v) in uniform; 

(c) members of the regular Army' and the Air Force when embarked on 
lx>ard any ship or aircraft of the Indian Navy, to such extent and subjwt 
to such conditions as may be j)rescribed; 

(d) every person not otherwise sul>ject to naval law, who enters into an 
engagement with the Central Government under section (>; 

(e) every person l)elonging to any auxiliary forces raised under tins Act, to 

such extent and subject to such conditions as may be prescrilxHl ; and 

(f) every person who, although he would not otherwise be subject to naval 

law, is l)y any oilier Act or during active service t)V regulations made 
under this Act in this bt:hal{ made subject to naval law, to sucli extent 
and subject to such conditions as may be prescribed. 

(i*) The following persons shall be deemed to be persons subject to naval 
law, namely : — 

(a) every person ordered to be received, or being a passenger, on lioard any 
ship or aircraft of the Indian Navy, to sucli extent and subject to sucli 
conditions as may be prescribed; 

(bj every person sentenced under this Act to imprisonment or detention, 
during the term of his sentence, notwithstanding that he is discharged 
or dismissed with or without disgrace from the naval service or would 
otherwise but for this jirovision cease to be subject to naval law. 


3* Definitions, 

In this Act, unless the context otherwise requires, — 

( l) ''active service" means service or duty — 

(a) during the period of operation of a Proclamation of Emergency issued 

under danse (]) of Article 352 of the Constitution; or 

(b) during any period declared by the Central Ciovernment by notification in 

the Official Gazette as a period of active service wuth relertmce to any 
area in which any person or class of persons subject to naval law may be 
serving; 

('^) "Chief of the Naval Staff" means the flag officer appointed by the 
President as Chief of the Naval Staff or in his alisence on leave or otlierwise 
an officer appointed l>y the Central Government to officiate ns sucli or in the 
alisence of such officiating appointment the officer on wliom the command 
devolves in accordance with regulations made under this Act; 

(3) "civil offence" means an offence triable by a Court of ordinary criminal 
jurisdiction in India; 

(4) "civil prison" means any jail or plac'e used for the detention of any 
criminal prisoner under the Prisons Act, 1894, or under any other law for the 
time being in force; 

(d) "commissioned officer" means a person holding a commission from the 
President in the Indian Navy or the Indian Naval Reserve Forces; 

(6) "court-martial" means a court-martial constituted under this Act; 


Section 3 — Note 1 

[1] Usages referred to are usages in regard 
to tlMlmode and manner of arrest and confine- 
and not usages under which a person 


can be kept in emtody or conbncminit. 1900 
Ikrni 502 (510) [Alii V 47 C 135j : 1900 Crl L 
Jour 1558 (I B). 
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(7) "'enemy" includes all armed rebels, armed mutineers, armed rioters and 
pirates and any person in arms against whom it is the duty of any person 
subject to naval law to act; 

(H) "flag officer" means an officer of the rank of Admiral of the Fleet, 
Admiral, Vice- Admiral or Rear-Admiral; 

(9) "Iiidian Naval Reserve Forces" mean the naval reserve forces raised and 
maintained by the Central Government; 

(10) "Indian Navy" means the regular naval forces raised and maintained by 
the Central Government; 

(11) "Indian waters", for the purposes of sections 31, 97 and 99, means tlie 
seas extending from the shores of India to such limits as may be prescril)ed; 

(lil) "naval custody" means the arrest or confinement of a person in the 
prescril)ed manner or in accordance with tlie usages of the naval service, and 
includes military or air force custody, 

(i:]) "rraval offence" means any of the offences under sections 34 to 70; 

(li) "naval service" means tlic naval organisation of India; 

"naval tribnnal" means a court-martial constituted under section 97 aiid 
includes a disciplinarv' Court constituted under section 90, a conimandiiiL; 
officer or othtu' oflicer or authority exercising powers of punishment nml(‘r 
this Act; 

(lit) "odieer" means a commissioned officer and includes a subordiicitc 
officer but does not include a petty officer; 

{17} "petty officer" means a seaman rated as such and includes a chief pett^ 
officer; 

(i^) "prescribed" means prescribed by regulations made untler this Act, 

(19) "nrovost-marshal" means a person appointed us such under section S9 
and includes any of his deputies or assistants or any other person lawful) \ 
exercising authority under him or on liis behalf; 

('^0) "seaman" means a person in the naval service other than an officer, 

fV/j "ship"^ except in the expression "on board a ship", includes cin 
establishmerrt of the Indian Navy commissioned as a ship in accordance witli 
the custom of the nav)*; 

"sul)ject to naval law" means liable to he arrested and tried under ihi" 
Act for any offence; 

"subordinate olfieer" means a person a|)pointed as an acting sul>- 
lieutenant, a midshipman or a cadet in any brancli of the Indian Navy or the- 
Indian Naval Reserve Forces, but does not include a cadet whilst under 
training in a joint service institution; 

(:^4) "superior officer", when used in relation to a person subject to naval 
law, means any officer or petty officer who is senior to that person under 
regulations made under this Act and any officer or petty officer, who though 
not so senior to that person, is entitled under this Act or the regulations made 
thereunder to give a command to that person, and includes, when such person 
is serving under prescribed conditions, an officer, junior commissioned ofheer, 
warrant officer, non-commissioned officer of the regular Army or the Air Force 
of higher relative rank to that person or entitled under this Act or the regula- 
tions made thereunder to give a command to that i>erson; 

(25) all words and expressions used but not defined in this Act but 
in the Indian Penal Code, shall have the meanings respectively assigned to 
them in that Code. 
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Fundamental rights to apply to persons subject to naval law with modi- 
fications. 

The rights conferrecl bv Part III of the Constitution in their application to 
persons subject to naval law shall be rcstrictiKl or abrogated to the extent 
provided in this Act. 

CHAPTfc:R II 
The Naval p^obcI‘:8 

Power of Central Government to raise and maintain naval forces. 

The Central Government may raise and maintain a regular naval force and 
also reserve and auxiliary naval forces. 

CHAPTEK III 

SPECIAL PROVISIONS HELATING TO DISCIPLINE IN CERTAIN CASKS 

0* Provision respecting discipline of persons under engagement to serve 
Central Government. 

(1) U any person not otherwise subject to naval law enters into an engage- 
ment with the Central Ciovernment to serve, - 

(a) in a particular ship ; or 

(b) in such narticnlar ship or in such ships as the C(‘ntral Ciovernmenl, the 

Chief ot the Na\ al Stall, or the prescribed oilicer may, from time to 
time, determine ; 

and agrees to become subject to naval law upon entering into the engagemc*jjt. 
that person shall, so long as the engagement remains in force and nutwith- 
standing that for the time being he may not be serving in any ship, be subjec t 
to naval law. 

( 2 ) The C]entral Government ma)'. by order. dii(*{'t tliat. sui)ject to such 
exceptions as may in particular cases l)e made by or on Ixdndf of the Chief of 
the Naval Stall, persons of any such class as may Ik; s|)(‘t'ifitxl in tlie order 
shall, while being subject to naval law by virtue of this section, Ik^ d<*tMned to 
1 k" officers, petty olFicers or otlier seaman, as the case may be, for the [)nr])os(*s 
of this Act or of sncli provisions of this Act as may be so specified. 

7m Relations between the members of the Navy, Army and Air Force acting 
together. 

fij When memlHUS of tlie regular Army and the Air Eoree or of either of 
these forces are serving with members of the Indian Navy or Indian Naval 
Reserve Forces under prescribed conditions, tlien those members of the regular 
Army or the Air Force sliall exercise such command, if any, and bt; subject to 
such discipline as may be prescrilxKl. 

(2) Nothing in sub-section (1) shall l)e deemed to authorise the exercise of 
powers of punishment by members of the regular Army or the Air Force ov (‘r 
members of the Indian Navy or the Indian Naval Reserve Forces, except as 
provided in clause (f)o{ sub-section (3) of section 93. 

8* Provision respecting discipline of master of merchant vessel under 
convoy. 

Every master or other person for the time being in command of any 
merchant or other vessel compri.sed in a convoy under the command of an 
officer of the Indian Navy shall ol>ey. in all matters relating to the navigation 
or security of the convoy, any directions which may be given by such officer, 
and shall take such precautions for avoiding the enemy as may he required by 
any such directions. 

(2) If any such directions are not obeyed, anv such officer or any person 
acting under his orders may compel obedience by force of arms without being 
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liable for any injury or loss of life or any danger to or loss of property resulting 
therefrom. 


CHAPTER IV 

COMMI8SIOKS, APPOINTMENTS AND ENROLMENTS 
O, Eligibility for appointment or enrolment. 

(1) No person who is not a citizen of India shall he eligible for appointment 
or enrolment in the Indian Navy or the Indian Naval Reserve Forces except 
with the consent of the Central Government : 

Provided that nothing in this section shall render a person ineligible for 
appointment or enrolment in the Indian Navy or the Indian Naval Reserve 
Forces on the ground that he is a subject of Nepal. 

(2) No woman shall he eligible for appointment or enrolment in the Indian 
Navy or the Indian Naval Reserve Forces except in such department, branch 
or other lK)dy forming part thereof or attached thereto and subject to svicli 
conditions as the Central Government may, by notification in the Official 
Gazette, specify in this behalf. 

10. Commissions and appointments. 

(1) Officers other than subordinate officers shall be appointed by commission 
granted by the President. 

(:^) The grant of the commission shall be notified in the Official Gazette and 
such notification shall be conclusive proof of the grant of such commission. 

Suliordinatc officers shall be appointed in such manner and shall hold 
such rank as may be prescrilied. 

11. Enrolment. 

fyJSave as otherwise provided in this Act, the terms and conditions of 
service of seamen, the person authorised to enrol for service as seamen and the 
manner and procedure of such enrolment shall be such as may be prescribed. 

No person shall be enrolled as a seaman in the Indian Navy for a period 
exceeding fifteen years in the first instance : 

Provided that in the case of a minor the said period of fifteen years shall lie 
reckoned from the date on which he attains the age of seventeen. 

(:^) Notwithstanding anything contained in any other law for the time being 
in force, — 

(a) the enrolment of any person under this Act shall be binding on him lx)th 
during his minority and after he attains majority ; 

(b) neither the parent or guardian of a minor duly enrolled under this Act 

nor any other Mrson shall be entitled to claim custody of the said minor 
as against the Central Government or any of its officers or other persons 
set over him. 

12« Validity of enrolment. 

Where a person after his enrolment has for a period of three months from 
tl^e date of such enrolment been in receipt of pay as a seaman, he shall be 
deemed to have been duly enrolled and shall not thereafter be entitled to claim 
hiis discharge on the ground of any irregularity or illegality in his engagement 
or any other ground whatsoever ; and if within the said three months such 
person claims his discharge, no such irregularity or illegality or other ground 
shall, until such person is discharged in pursuance of his claim, affect nis 
position as a seaman in the naval service or invalidate any proceedings, act or 
thing taken or done prior to his discharge. 
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13 . Oath of allegiance. 

Every officer and every seaman shall, as soon as may be, after appointment 
or enrolment make and subscribe l)efore the connnanding officer of tne ship to 
which he belongs, or the prescril)ed officer an oath or affirmation in the follow- 
ing form, that is to say : — 

swear in the name of Gcxl 

do 

solemnly affirm 

that I will bear true faith and allegiance to the Constitution of India as 
by law established and that I will, as in duty bound, honestly and faith- 
fully serve in the naval service and go wherever ordered l)> sea, land or 
air, and that I will observe and ol)ey all commands oi the President and 
the commands of any superior oiticer set over rne, even to the peril (/f 
my life.’* 


CHAPTER V 

Conditions of Skuvice 

14. Liability for service of officers and seamen. 

(1) Subject to the provisions of sub- section ( l), officers and seamen shall be 
liable to serve in the Indian Navy or the Indian Naval Reserve Forces, as the 
case may be, until they arc duly tlischarged, dismissed, dismissed with disgrace, 
retired, permitted to resign, or released. 

No officer shall be at liberty to resign his office excei)t witli the permi.s- 
sion of the Cientral Government and no seaman shall be at liberty to r('sign his 
post except vvitli the permission of the prescribed officer. 

(3) The acceptance of any resignation shall \>e a matter within the discretion 
of the Central Ciovcrnmcait or the officer concerned, as the c ase may l>e. 

(4) Officers retired or permitted to resign shall be lialde to recall to naval 
service in an emergency in accordance with regulations made under tins Act, 
and on such recall shall 1x3 liable to serve until tlK3y have been duly discharged 
dismissed, dismissed with disgrace, retired, permitted to resign, or released. 

15« Tenure of service of officers and seamen. 

(l) Every officer and seaman shall hold office during the pleasure of the 
President. 

Subject to the provisions of this Act and the regulations made there- 
under, — 

(a) the Central Government may discharge or retire from the naval service 
any officer or seaman ; 

(b) the Chief of the Naval Staff or any prescrilxjd officer may discharge from 
the naval service any seaman. 

16 * Discharge on expiry of engagennent. 

Subject to the provisions of section 18, a seaman shall l)e entitled to be dis- 
charged at the expiration of the term of service for which he is engaged 
unless — 

(a) such expiration occurs during active service in which case he shall be 
liable to continue to serve for such further period as may be required 
by the Chief of the Naval Staff ; or 

(b) he is re-enrolled in accordance with the regulations made under this Act. 
17* Provisions as to discharge. 

(1) A seaman entitled to be discharged under section 16 shall be discharged 
with convenient speed and in any case within one month of his becoming 
»o entitled : 

Provided that where a seaman is serving overseas at the time he becomes 
entitled to be discharged he shall be returned to India for the purpose of being 
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discharged with all convenient speed, and in any case within three months of 
his becoming so entitled : 

Provided further that where such enrolled person serving overseas does not 
desire to return to India, he may be discharged at the place where he is at the 
time. 

Every seaman disc harged shain)e entitled to be conveyed free of cost 
from any place he may be at the time to any place in India to which he may- 
desire to go. 

(3) Notwithstanding anything contained in the preceding sub-sections, an 
enrolled person shall remain liaole to serve until he is duly ciischarged. 

(i) Every seaman who is dismi.ssed, discharged, retirecj, permitted to resign 
or released from service shall l)e furnished by the prescril>ed officer with a 
certificate in the language which is the mother tongue of such seaman and also 
in the Englisli language setting forth — 

(a) the authority terminating his service ; 

(h) the cause for such termination ; and 

(c) the full period of his service in the Indian Navy and tlie Indian Naval 
Re.serve Forces. 

18. Saving of powers of dismissal by naval tribunals. 

Nothing in this (lhapter shall affect the award Iry a naval tribunal of tlie 
punishment of dismissal with disgrace or dismissal from the naval service 
under this Act. 

19 . Restrictions respecting right to form associations, freedom of 
speech, etc. 

(1) No person sul)jcc’t to naval law .shall, without the express sanction of the 
Central Government, 

(a) he a member of, or he associated in any way with, any trade union, lal>onr 

union, political association or with any class of trade unions, labour 
unions or political associations, or 

(b) he a member of, or \>v associated in any way with, any other society, 
institution, association or organisation that is not recognised as part of 
the Armed Forces of the Union or is not of a purely social, recreational 
or religious nature. 

Explanation, - li any (juestion arises as to whether any society, institution, 
association or organisation is of a purely social, recreational or religious nature, 
tlie decision of the Central Government thereon shall be final. 

(2) No person subject to naval law shall attend or address any meeting or 
take any part in any demonstration organised by any body of persons for any 
political purposes or for such other purposes as may be specified in this l)ehalf 
by the Central Government. 

(3) No person subject to naval law shall communicate with the press or 
publish or cause to be publishetl any book, letter or other document having 
tearing on any naval, army or air force subject or containing any fact or opi- 
nion calculated to embarrass the relations Detween the Government and the 
people or any section thereof or between the Government and any foreign 
-country, except with the previous sanction of the Central Government. 

(4) No person subject to naval law shall whilst he is so subject practise any 
profession or carry on any occupation, trade or business without the previous 
sanction of the Chief of the Naval Staff. 
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CHAPTER VI 
SERVICE PRIVILEGES 
20* Immunity from attachment* 

The arms, clothes, equipments, accoutrements or necessaries of any i>erson in 
the naval service, while subject to naval law, shall not bo sei/.e<l. nor shall the 
pay and allowances or any part thereof of such person be attached under any 
process or direction issued by, or by the a\ithority, of, any (a)urt or public 
servant in respect of any claim, decree or order entorccable against him. 

21* Immunity from arrest for debt. 

(1) No m^rson in the naval service shall, so long as ho is sul>joct to naval 
law, Ix) lianle to be arrested for del)t under any process or direction issued by, 
or by the authority of, any Court or public servant. 

(•2) If any such j’)erson is arix‘sti‘d in contravention of the provisions of sub- 
section (1) the Court or {xildic servant by whom or In* whose authoritv such 
process or direction was issued shall on complaint by tlie j>erson arrt'sted or by 
liis superior oflicer emjnire into the case and if satisfitnl tliat tlu‘ arrest was 
made'in contr.iN ention of sub- section ( /j, shall mak(' an ordi rfor tlu* immediate 
discliarge of tlie person arrested and may award to the complainant the costs 
of the complaint to be recoveial)lc in the sanu' inannt*r as if suc li c‘osts were 
aw arded to liim l)\’ a decree against the* person at whosi' instanc e^ sneh proc'ess 
c»r dircH'tion w as issued. 

(3) No court -fee* shall be pavabh' on a eomplaiut made undiu' sub-s(*etion ( 2 ) 
or for recover) of tlie costs tliat may be awarded under that sul» sect ion. 

22« Immunity of persons attending court-martial or disciplinary Court 
from arrest. 

(J) No president or other rncrnlier of a court martial or disei|)linary Court, 
no judge advocate*, no part)' to any procec'ding before a ('ourt-martial or di.s- 
e ii)linai \ C]ourt or no advoc'at(* or agent of sue h j)aity, and no w itness ac ting 
in obedience to a summons to attc*nd a court- martial or diseijilinary Camrt 
sliall, while jiroceeding to, attending or returning from a eonrt - martial or 
<Hsciplinary Court, be liable to arrest under any civil or k* venue jinx ess. 

( 2 ) If any such person is arrestcxl under any siieli process, ht? may be 
discharged by order of the (Oiirt- martial or disci])! inary Cionrt, as the case 
may be. 

Z3^ Remedy of aggrieved persons. 

Cl) If-an officer or seaman tliinks that he has suffered any personal oppression, 
injustice or otlier ill-treatmcmt at the liands of any su|)(U’ior olficer, he may 
make a complaint in accordance.' w ith the legulations made under tliis Act. 

( 2 ) Tlie regulations refc*rred to in sub-section (]) shall proviiii* for the corn- 
})laint to be forwarded to tlie Central Gcivernmcnt for its consideration if the 
complainant is not satisfied w ith the decision on his c'om{)laint. 

24. Priority of hearing of cases concerning persons in the naval service. 

(1) On the presentation to any Civil or Heveriue (x)urt hy or on Ixdialf of any 
person in the naval service wdiilc subject to naval law of a certificate f/oin the 
proper naval authority of leave of absence having been granted to or applied 
for by him for the j^urpose of prosecuting or defending any suit or ^^ther pro- 
ceeding in such court, the Court shall, on the application of such person, 
arrange, so far as may be possible, for the hearing and final disposal of such 
suit Or other proceeding within the perio<l of the leave so granted or applied for. 

( 2 ) The certificate from the proper naval authority shall state the first and 
last day of the leave granted or applied for and set forth a description of the 
case with respiect to wdiich the leave has l)een granted or applied for, and shall 
be duly signed and authenticated by such authority. 

iVol. 10.] 2 A.M. 42. 
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(S) No fee shall be payable to the Court in respect of the presentation of any 
such certificate, or in respect of any application bv or on fx^half of any sucjj 
person for priority for the liearing of his case and every such certificate duly 
signed and autfienticated as aforesaid sliall ix; conclusive evidence of the 
correctness of the contents thereof. 

(4) Where the Court is unable to arrange for the hearing and final disposal 
of the suit or otlier proceeding within the period of the leave granted or 
applied for as aforesaid, it shall record its reasons for having lieen unable to do 
so, and shall cause a copy thereof to be furnished to such person on lus applica- 
tion, without any payment whatever by liirn in respect either of the application 
for such copy or of the copy itself. 

Every Criminal Court before which a case is pending against a person in 
the naval service, shall, so far as may be possible, arrange for the early heariic^ 
and final disposal of such case. 

2Sm Right of the Chief of the Naval Staff or commanding officers to obtain 
copies of judgments or orders made by a Criminal Court. 

A Criminal Court before which any proceedings have been taken against a 
person in the naval service while subject to naval law shall, on application hv 
the Cdiief of the Naval Stall or the commanding oflicer of tliat [lerson, i^rant 
copies of the judgment and final orders in the case free of cost and w ithoiit 
delay. 

2B« Saving of rights and privileges under other laws. 

The riglits and privilc'ges sj’iecified in the preceding sections of this C!haj)t( i 
shall be in addition to, and not in derogation of, any other riglits and pri\ i leges 
conf(‘rred on jiersons in the naval service \\ hile subjec t to naval law or on 
meml^ers of the regular Army, Navy and Air Force generally by aii\ otlao law 
for the time being in force. 


CHAPTER \ II 

PROVISIONS AS TO PAY, PENSION, ETC., AND 

Maintenance of Families 

27. Deductions from pay, etc,, not to be made unless authorised. 

No deductions otlier than tliose authorised by or under this or any other Act 
shall be made from tlie [xiy, pensions, gratuities, allowances and otlier lienelits 
due to odieers and seamen under any regulations for the time being in force. 

28. Deductions from pay and allowances of officers. 

The following deductions may be made from the pay and allowances of an 
officer without recourse to trial l>y a naval tribunal, namely: — 

all pay and allowances for everyday of absence without leave, unless an 
explanation is given to the satisfaction of the commanding oflicer for 
such absence and approved by the Chief of the Naval Staff : 

Provided that the oflicer is not dealt with by a naval tribunal for the 
said absence; 

all pay and allowances for everyday while he is in civil or naval custexh 
or under suspension from duty on a charge for an offence of which he is 
afterwards convicted by a competent naval tribunal or Criminal Court 
and sentenced to imprisonment; 

(3j all pay and allowances for everyday while he is in hospital on account of 
siclkness certified by the prescribed medical officer to have l>een caused 
by an act amounting to an offence punishable under this Act; 

Provided that such certificate is accepted by the Chief of the Naval 
Staff, 
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(4) any sum required to make good the pay and allowances of any person 
subject to naval law which he has unlawfully retaiutxl or lefustxl to ^>ay; 
(o) any sum re(|uired to make good any loss, damage or destruction of Govern^ 
ment property or property belonging to a naval tness, band or institution 
whicli after due investigation appears to the (Central Coxerninent, the 
Chief of the Naval Staff or tht‘ prescribetl olhcer to have Ih^mi occasirined 
by the wrongful act or negligence on the part of the officer ; 

(6) any sum reipiired to be paid for the maintenance of his wife or legitimate 

or illegitimate children under the provisions of section 31; 

(7) any sum which after due investigation appears to the prescrilied officer to 

be due to a service mess or canteen. 


29 . Deductions from pay and allowances of seamen. 

The following deductions may be nnuh' from the pay and allowances of a 
seaman without recourse to trial by a naval tribunal, namelv : - 

(l) d]l pay and allowances for (‘veryday of ahseiue without leave unh'ss an 
explanation is given to the satisfaction of the commanding officer for 
such absence: 

IVovided that the seaman is not dealt with by a naval tribunal for 
the said a!)sence; 

(‘j) all pay and allowanc'C's for everx clav he is in confinement on a clnuge for 
an offence* of which he is afterwards convicted by a competent mival 
tribunal or (airninal Cainrt; 

(,i) all pay and allowances for t'vcryday Ik* is in liospita! on ac'connt of sic k- 
ness c ertified by the jueserilKHl nK*dical oflu ( i to have* bt'cn caused by 
an act amounting to an oflc'nec* [lunishable under this Act: 

Provided tliat such ec*rtifieate is aeec‘t>tc‘d by thf* (3iit*f of the Naval 
Staff or the [ircscribed officer; 

(f) any sum reciuired to make* good any loss, damage* or destruction e)f any 
pie)[)erty u hich ;ift(‘r dm* investigation appears to the (a*ntral (a)\<*rn- 
inent or the (diie f eif the Nav;il Staff or the prescribed oitieer to have l>e(*n 
occasioiu'd by the wrongful act or neglige nce* on tlie jiart of the se'aman; 

f any sum reejuired to be* paid for the maintenance* of his wife or legitimate 
or illegitimate cliildren under the provisions of section 31. 

30 . Deductions awarded by naval tribunals. 

Deductions may be* made from the pay and allowance's of an eiflicer or seaman 
in respect e)f any sentence of fine, forfeiture e)r mulcts eif pay and allowances 
awareled in pursuance of this Act‘ by a naval tribunal. 

[a] Sc*e Si\ {i()us 81 ami 82. 

31 . Liability for maintenance of wife and children. 

(1) A person subject to naval law* shall be liable to maintain his wife anel 
his legitimate or illegitimate children to the same* exte nt as if lie were not so 
sub|ect ; but the execution or enforcement of any decree or order for main 
tenance passed or made against sucli persem shall not be directed again.sl his 
I>erson, pay, arms, ammunition, equipments, instruments or clothing. 

(^) Notwithstanding anything contained in sub-section (l ), — 

(a) where it appears tei the satisfaction of the Cx'iitral (iovcrnrrK it or the 
Chief of the Naval Staff or the prescribed authority that a ncrson subject 
to naval law has without reasonable cause deserted or left in destitute 
circumstances his wife or any legitimate child unable to maintain liim- 
self or has by reason of contracting a second marriage liecorne liable to 
provide separate maintenance to his first wife ; or 

(b) where any decree or order is passed under anv law against a person who 

is, or subsequently l>ecomes, subject to naval lav for the maintenance of 
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his wife or his legitimate or illegitimate children and a copy of the 
decree or order is sent to the Central Government or the Chief of the 
Naval StaflF or the prescribed authority ; 

the Central Government, or the Chief of the Naval Staff or the prescril>ed 
authority may direct a portion of the pay of the person so subject to naval law 
to be deducted from such pay and appropriated in the prescril^ed manner 
towards the maintenance of his wife or children, but the amount deducted 
shall not exceed the amount fixed by the decree or order (if any) and shall not 
be at a higher rate than the rate fixed by regulations made under this Act in 
this behalf : 

Provided that in the case of a decree or order for maintenance referred to 
in clause no deduction from pay shall be directed unless the Central 
Coveriunent, or the Chief of the Naval Staff or the prescribed authority is 
satisfied that the person against whom such decree or order has been passed or 
made, lias had a reasonable opportunity of appearing, or has actually appeared 
either in person or through a duly appointed legal practitioner, to defend the 
case before tlie Court by which the decree or order was passed or made. 

(:;) W’hcre arrears of maintenance under a decree or order referred to in 
sub-section (2) have accumulated while the person against whom the decree or 
order has been made is subj(‘ct to naval law whether or not deduc tiojis in 
resj)(?ct tliereof have been made from his pay under tins section, no step for 
tlie recovery of those arrears shall be taken in any C^ourt after such person has 
ceased to be so suliject unless (he Court is satisfied that lie lias, since he ccviscd 
to be suliject to naval law, the ability to pay the arrears or any part tluaeof 
and has failed to do so. 

(4) Notwithstanding anything contained in any otlicr law, where a pro- 
ceeding for obtaining a decree or order for maintenance is started against a 
person subject to nasal law. — 

(a) the Court may send the process for service on that person to the com- 

manding oHicer of the ship on which such person is serving or on the 
books of which he is liorne ; or 

(b) if, by reason of the ship being at sea or otherwise, it is impracticable for 

the Court to send the process to the commanding officer, the Court inav, 
after not less than three weeks notice to the Central Government, send 
it to a Secretary to that Government for transmission to the commanding 
officer for service on that person : 

Provided that such service shall not be valid unless there is sent along with 
the process such sum of money as may be prescribed to enalde that person in 
attend the hearing of the proceeding and to return to his ship or quarters after 
such attendance. 

(/)) If a decree or order is passed or made in the proceeding against the 
person on whom the process is served, the sum sent along with the process 
shall be awarded as costs of the proceeding against that person. 

(b) No process in any proceeding under this section sliall l>e valid against a 
person suojcct to naval law if served on him after he is under orders for 
service at a foreign station or beyond Indian waters. 

(7) The production of a certificate of the receipt of the process piirportiim 
to be signed by such commanding officer as aforesaid shall l>e evidence that 
the process has been duly served, unless the contrary is proved. 

(8) Where by a decree or order a copy whereof has l>een sent to the Central 
Government or the Chief of the Naval Staff or the prescribed authority under 
clause (b) of sub-section (2), the person against whom the decree or order has 
been passed or made is directed to pay as costs any sum sent along with the 
process (referred to in the proviso to sub-section (4)), the Central Governmen 
may pay to the person entitled an amount in full satisfaction of that sum ana 
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the amount so paid by the Central Government shall In? deemed to l>e a public 
demand recoverable from the person against whom the decree or order has 
been passed or made, and without prejudice to any other inmle of recovery, 
may ^ recovered by deduction from his pay, in addition to the deductions 
authorised by sub-section 

(9) Where any i>erson subject to naval law has made an allotment of anv 
part of his pay and allowances for the benefit of his wife, that allotment shall 
not lx? discontinued or reduceil until the Central Ciovt'rnment or the Chief of 
the Naval Staff or the prescribed authority is satisfied that the allotment slu)uld 
no longer be made or should lx? reduced. 

(10) In this section, the expression *'pay'’ includes all sums payable to a 
person subject to naval law in respect of his services other than allowaiices in 
lieu of lodgings, rations, provisions, clotliing and travelling allowances. 

32. Limit of certain deductions. 

Except when the detluctions are made uikUt sub-s<'ctions (^7), and (4) oi 
section 2S or sub-sections (l) and f c ) of section 29, the total deductions from 
the pay and allowances of an officer or sc*aman slndl not exceed in any one 
month one-half of his pay and allowances for that month. 

33. Remission of deductions, 

(i) Any deduction from the pay and allowances authorised by or under this 
Act may be remittc‘d by the Cdiief of the Naval Staff in liis discretion. 

(:j) Such decluctioi^rnay also be remitted in such manner and to such extent 
and by such other authority as may be prescribed. 

CHAPTER V 111 
ARTICLES OF WAR 

34. Misconduct in action by certain officers. 

Every flag officer, captain, commamlcr or commanding officer subject to naval 
law, wiio, — 

(a) upon signal of battle or on sight of a ship of an cncrrjy which it may be 

his duty to engage, does not use his utmost exertion to bring Ids ship 
into action; or 

(b) his ship 1 )ciMg in action does not, during sucli action in his own person 

and according to his rank, encourage the j)crsons under his command to 
fight courageously; or 

(c) surrenders his ship to the enemy when capable of making a successful 

defence, or 

(d) in time of action, improi)erly withdraws from the fight; 
shall, 

if he has acted traitorously, be punished with death; 

if he has acted from cowardice, be punished with death or such other 
puidslimerit as is liereinafter mentioned, and 
if he has acted from negligence or through other default, lx? piinished with 
imprisonment for a term which may extend to seven years or .such other 
punishment as is hereinafter mentioned. 

35. Misconduct in not pursuing the enemy and not assisting a friend in 

view. 

Every officer subject to naval law, who, — 

(a) forbears to pursue the chase of any enemy lx?aten or flying; or 

(b) does not relieve and assist a known friend in view to the utmost of his 

power; or 
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during war or active service or in action, improperly forsakes his station; 

shall 

if he has acted traitorously, l>e punished with death; 

if he has acted from cowardice, he punished with death or such other punish, 
ment as is hereinafter mentioned; and 

If he has acted from negligence or through other default, be punished with 
imprisonment for a term which may extend to seven years or such other 
punishment as is liereinafter mentioned. 

36* Delaying or discouraging the service, deserting post, etc. 

When any action or any service is commanded, every person sul)ject to naval 
law, who, — 

(a) delays or attempts to delay or discourages such action or service upon 

any pretence vvhatsover; or 

(b) in tlie preseiice or vicinity of the enemy deserts his post; or 

(c) in the presence or vicinity of the enemy sleeps upon his watch; 

shall he riunished with death or such other punishment as is hereinafter 
rnentionecl. 

Explanation. — In this, scciiow, service means a naval operation in war or 
during active service and includes a naval demonstration. 

37« Penalty for disobedience in action. 

Every person subject to ?iaval law wdio disobeys, or not use liis utmost 
exc'rtions to carry, the orders of his superior officers iiito execution w'lu n 
ordered to pre])are lor action, or during the action, sliall. 

If he has acted traitorously, be jmuished with death; 

if lie has acted from cowardice, be ])unished with death or such otlu'r 
punishment as is hereinafter mentioned; and 

If he has acted from negligcmcc or through other default, he punished with 
imprisonment for a term wdiich may extend to seven years or such 
other punishment as is hereinafter mentioned. 

38# Penalty for spying. 

Every person not otherwise subject to naval law w ho is or acts as a s[)y for 
the enemy sliall be punished under this Act with death or such other punish- 
ment as is hereinafter mentioned as if he were a person subject to naval law. 

39* Correspondence, etc,, with the enemy. 

Every person subject to naval law% wdio,— 

(a) traitorously holds correspondence wuth the enemy or gives intelligence to 

the enemy; or 

(b) fails to make know ii to the proper authorities any informatiou he may 

have received from the enemy; or 

(c) assists the enemy w ith any supplies; or 

(d) having been made a prisonc^r of w ar, voluntarily serves with or aids the 

enemy; 

shall be punished with death or such other punishment as is hereinafter 
mentioned. 

Improper communication with the enemy. 

Every person subject to naval law^ w^ho without any traitorous intention holds 
any improper communication with the enemy shall be punished with imprison- 
ment for a term which may extend to fourteen years or such other punishment 
as is hereinafter mentioned. 
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^1* Deserting post and neglect of duty. 

Every person subject to naval la\v\ who, — 

(a) deserts his post; or 

(b) sleeps upon his watch; or 

(c) negligently performs the duty irnpostxl on him; or 

(d) wilfully conce;ds ajiy words, practice or clesign tejulir^g to the hindrance 

of tlie naval service; 

shall be punished with imprisonment for a term whicii rnav extend to two 
years or such other punishment as is hereinafter mentioned. 

42* Mutiny defined. 

Mutiny means any assembly or combination of two or more persons subject 
to naval law with the common obj<*ct (»f, — 

fa) disoU') ing or resisting lawful naval authority; 

(b) showing contempt for or insubordination to or embarrassing lawful naval 

autliority; 

(c) undermining naval discipline in a shi|> or among a Ixxlv of [versons 

subject t(i naval law ; or 

(d) seduc ing any jierson subj(‘c-t to rnilitarv. nasal or air force law from his 
allegiance’ to the Constitution or loyalty to tlu^ Statt* or duty to his 
sujK'rior o(fic(*rs; 

and includes mutiny in the regular Army or .\ir Force' or any Forces 
co-oj)c‘ r;it i n g t h( ’r e w i t h . 

43. Punishment for mutiny. 

Iwcuy [)erson subjea t to nasal law. who, - 
( a) joins in a nmtin\' ; or 

f bc'gins. incites, causes or conspires with any oIIkt persons to cmusc, a 
rnutiiiy; f)r 

(c) endc»avours to incite any p(;rson to join in a mutiny or ti> commit an act 

of mutiny; or 

(d) endeavours to scxluce any pc^rson in the; ri'gular Army. N.ivy or Air Force 

from his allegiance to tlie CJonstitution or loyalty to the St;ite or duly to 
Ins sn[:)(‘rior ohiciTS or uses any means to compel or induc-e any such 
person to abstain from acting agaii»st the enemy or discoiirage such 
person from ac ting against the enemy; or 

(e) docs not use his utmost exertions to suppress a mutiny, or 

(f) wilfully concc’als any traitorous or iraitinous practice or design or any 

traitorous words spoken against tlu' State; or 

(g) knowing or having reason to believe? in the existence of any mutiny or of 

any intentiem to mutiny does not withc^ul delay give information thereof 
to tlie commanding odicer of his ship or other supcirior oificer; or 

(h) utters words of sedition or mutiny; 

shall lx? punished with death or such other punishment as is liereiiiafter 
mentioneci. 

44. Persons on boardships or aircraft seducing naval personnel from 

allegiance. 

Every person not otherwise subject to naval law who l>eing on board any 
ship or aircraft of the Indian Navy or on board any ship in trie service of the 
Government endeavours to seduce from his allegiance to the Constitution or 
loyalty to the State or duty to superior officers any person subject to naval law 
shall he punished under this Act with death or such other punishment as is 
hereinafter mentioned as if he were a person subject to naval law. 
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4S« Striking superior officers. 

Every person subject to naval law who commits any of the following offences^ 
that is to say, — 

(a) strikes or attempts to strike his superior officer; or 

(b) draws or lifts up any weapon against such officer; or 

(c) uses or attempts to use any violence against such officer; 
shall be punished, — 

if the offence is committed on active service with imprisonment for a term 
which may extend to ten years or such other punishment as is herein- 
after mentioned; and 

in any other case, with imprisonment for a term whicli may extend to five 
years or such other punisliment as is hereinafter mentioned. 

46. Ill-treating subordinates. 

Every person subject to naval law who is guilty of ill-treating any other 
person subject to sucfi law, being his subordinate in rank or position, shall he 
punished with imprisonment for a term which may extend to seven years or 
such other punishment as is hereinafter mentioned. 

47. Disobedience and insubordination. 

Every person subject to naval law, who, — 

(a) wilfully disobeys any lawful command of his superior officer; or 

(b) in tlie presence of his superior officer, or otherwise shows or expresses 

liis intention to disobey a lawful command given by sucli superior officer, 
or 

(c) uses insubordinate, threatening or insulting language to his superior 

officer; or 

(cl) behaves with contempt to his superior officer; 
shall, if tlie offence is committed on active service or in a manner to sliou’ 
wilful defiance of authority, be punished witli imprisonment for a term which 
may extend to ten years or such other punishment as is hereinafter mentioned 
and in other cases, be punished with imprisonment for a term which mav 
extend to three years or such other punishment as is liereinafter mentioned. 

48. Quarrelling, fighting and disorderly behaviour. 

Every person subject to naval law, who, — 

(a) quarrels, fights with or strikes any other person, whether sacli person is 

or is not subject to naval law; or 

(b) uses reproachful or provoking speeches or gestures tending to make a 

c]uarrel or disturbance; or 

(c) behaves in a disorderly manner; 

shall be punished with imprisonment for a term wliicli may extend to two 
years or such other punishment as is hereinafter mentioned. 

49. Desertion. 

(l) Every person subject to naval law who absents himself from his sfiip or 
from the place where his duty requires him to be, with an intention of not 
returning to such ship or place, or who at any time and under any circum- 
stances when absent from his ship or place of duty does any act which shows 
that he has an intention of not returning to such ship or place is said to desert, 
fj?; Every person who deserts shall, — 

(a) if he deserts to the enemy, be punished with death or such other punish- 

ment as is hereinafter mentioned; or 

(b) if he deserts under any other circumstances, be punished with imprison- 

ment for a term which may extend to fourteen years or such other 
punishment as is hereinafter mentioned; 
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and in ever)' such case he shall forfeit all pay. head money, bounty, salvage, 
prize money and allowances tl\at have Ix'en earned by him and all annuities, 
pensions, gratuities, medals and decorations that may have been granted to him 
and also ail clothes and eiiects which he mav have left on board the ship or 
the phice from which he deserted, unless tlie tril)unal by which ho is tried or 
the Central Government or the Cliief of the Naval Stall, otherwise directs. 

SO* Inducing person to desert. 

Every person subject to naval law who endeavours to seihice any other 
person sunject to naval law to desert shall be pnnished w ith imprisonment for 
a term whicli may extend to two years or such other punishment as is herein- 
after mentioned. 

SI* Breaking out of ship and absence without leave. 

Every person subject to na\ al law who without being guilty of desertion 
iinprojx^rly leaves ins shij) or place of tluty or is absent witlu)ut leave shall be 
punished vvitli imprisoniiieiit lor a term which may exteiul to tw’o years or such 
other punishment as is hereinalter mentioned and shall also be punished by 
such mulcts of pa)- and allow'anees as may he i)reserilH^l. 

52 * Drunkenness, 

Every person siil)ject to naval law who is giiilly of drimkenness slndl. if the 
offence is committed on ac tive scM viec', be punished with imprisonment for a 
term which may extcfid to two yc.ns or stieh other j)unishment as is hereinafter 
mentioned and in other eases be* punished with imprisonment for a term which 
may extend to six months or sueli other i)unishinent as is hereinafter 
mentioned. 

53 . Uncleanness or indecent acts. 

Every persoii subject to naval hiw' who is guilty of, — 

(a) uneleamiess; or 

(b) any indecent act; 

shall be j)unished w ith im|)ris()nment for a tc‘rm w hich may extend to two 
years or such other punishment as is hereinafter mentioned. 

54 * Cruelty and conduct unbecoming the character of an officer, 

(l) Every offiecT subject to naval law' who is guilty of erucity shall be j)unished 
with imprisonment for a tcuin w hich may extend to seven years or such other 
punishment as is hereinafter mentioned. 

(^) Every officer .subject to naval lav/ who is guilty of any scandalous or 
fraudulent conduct or of any comluct unbecoming the character of an officer 
shall l>e punished with imprisonment lor a term which may extend to two 
years or such other })u?iisl]'neMt as is hereinafter mentioned. 

55 * Losing ship or aircraft. 

OJ Every person subject to naval law who designedly loses, strands or 
hazards or sullers to l>e lost, stranded or hazarded aiiy ship of the Indian Navv 
or in the service of the Government, or loses or suffers to l>e lost any aircraft 
of the Indian Navy or in the service of the Government shall be pnnished with 
imprisonment for a term wldeh may extend to foiirteen years oi such other 
punishment as is hereinafter mentioned. 

(j^) Every person subject to naval law who lu gligcfitly or by any default 
loses, strands or hazards or suffers to l>e lost, stranded or hazarded any ship of 
the Indian Navy or in the service of the Government, or loses or suffers to be 
lost any aircraft of the Indiaii Navy or in the service of the Government shall 
be punished with imprisonment for a term which may extend to two years or 
Euen other punishment as is hereinafter mentioned. 
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56« Offences by officers in charge of convoy. 

(1) h\\ officers appointed for the convoy and protection of any ships or 
vessels shall diligently perform their duty without delay according to their 
instructions in that l>ehalf. 

(2) Every such officer subject to naval law, who, — 

(a) does not defend the ships and goods under his convoy without deviation 

to any other olijects; or 

(b) refuses to fight in their defence if they are assailed ; or 

(c) cowardly abandons and exposes the ships in his convoy to hazard; or 

(d;) demands or exacts any money or other reward from any merchant or 
master for convoying any ships or vessels entrusted to his care; or 
(c) misuses the masters or mariners thereof ; 

shall l)e punished with death or such other punishment as is hereinafter 
mentionecl. and shall also make such reparation in damages to the merchants, 
owners and otliers as a civil court of competent jurisdiction may adjudge. 

ST. Taking unauthorised goods on board ship. 

Every officer subject to naval law in command of any ship of the Indian 
Navy who receives on l)oard or permits to be received on l)oard sucli ship any 
goods or merchandise whatsoever other than for the sole use of tlie ship or 
persons l)eloiiging to tlie ship, except goods and merchandise on board an\' ship 
which may l)e shipwrecked or in imminent danger either on the high seas or 
in some port, creek , or harbour, for the purpose' of prescu ving them for th(‘ir 
proper ouaiers, or except such goods or merchandise as he may at any time he 
ordered to take or receive on board by order of tlie CJentral (Tovernment or liis 
superior officer, sliall be pnnislu'd with dismissal from the naval service or 
such other punishment as is hereinafter mentioned. 

58. Offences in respect of property. 

Every person snbjc.'ct to naval law who wastefidly expends or frauduh'ntly 
buys, sells or receives any property of C»overnment or j)roperty belonging to a 
naval, military or air force mess, band or institution, and every person who 
knowingly permits any such wasteful expenditure, or any such franduleiit 
purchase, sale or receipt, shall be punished with imprisonment for a term 
which may extend to two years or such other punishment as is hereinafter 
mentioned. 

59. Arson. 

Every person subject to naval law who unlawfully sets fire to any dockyard, 
victualling yard or steam factory yard, arsenal, magazine, building, stores or to 
any ship, vessel, hoy, barge, boat, aircraft, or other craft or furniture thereunto 
belonging, not being the property of an enemy, shall be punished with death 
or such other punishment as is hereinafter mentioned. 

CO* Falsifying official documents and false declarations. 

Every [person subject to naval law — 

faj who knowingly makes or signs a false report, return, list, certificate, 
book, muster or other document to be used for official purposes; or 
(bj who commands, counsels or procures the making or signing thereof ; or 
(cj who aids or abets any other person in the making or signing thereof; or 

(d) w ho knowingly makes, commands, counsels or procures the making of, a 
false or fraudulent statement or a fraudulent omission in any such 
document ; 

shall l>e punished with imprisonment for a term which may extend to seven 
years or such other punishment as is hereinafter mentioned. 
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^1. Malingering, etc. 

Every person subject to naval law — 

{a) who wilfully does any act or wilfully disobeys any orders whether in 
hospital or elsewhere with intent to produce or to aggravate any di.seas6 
or infirmity or to delay his cure ; or 

(h) who feigns any disease, infirmity or inability to perform his duty ; 
shall be punished with imprisonment for a term whicli may extend to five 
years or such other punishment as is hereinafter mentioned. 

63* Penalty for endeavouring to stir up disturbance on account of unwhole- 
someness of victuals or other just grounds. 

Every ix?rson subject to naval law who has any cause of complaint either of 
the unwholesomeness of tlie \ictiials or upon any other just ground shall 
(juietly make the same known to his superior or captain or to the (Hhef of the 
Naval Staff, in accordance with tlie prc‘scril)ed chaniu‘ls of communication and 
the said superior, captain or (diiid of the Naval Stall shall, as far as he is ablt\ 
cause the same to f)e presently remedied ; and e\erv person subject to naval 
law who upon any j)retencc whatever attem|)ls to stir up any distnrlianee shall 
be punished with imprisonment for a term \\ Inc h may extend to fourteen years 
or such other punishment as is hereinaftm* mentioned. 

G3« Offences in respect of papers relating to prize. 

{l) All the papers, charter-parties, bills of lading, jiassports aiul other writ- 
inus whatsoever that shall l)e tak(‘n, seized or fotinil aboard any sliips which 
are taken as prize*, shall be* duly j)r(‘served and the* (commanding o|[ic(*r of the 
ship whicli t<ikcs such i)ri/( shall send tlu* originals (‘ntirc and without fraud 
to the Caiurt (^f com[)c’tcnt jurisdiction or suc h other (a)nrt or c'ommission(‘rs as 
shall be authorised to determiiK* whether sucli prize bt* lawful capture, then* to 
be viewed, iikkIc use of and proceeded upem according to law. 

Ever\' commanding officer wlio wilfully fails to send the paj>(*rs, charter- 
parties, bills of lading, nassports or other writings wliatsoevcr that shall l>e 
taken, sth/cal, or found alxjard any ships whic h are taken as [)rize to the proper 
C.'onrt or other authority shall be punishc’d with dismissal from tlie naval 
servu e or such other punishment as is liereinaft(*r mentioned and in addition 
shall forfeit and lose any .share of the capture. 

64. Offences in respect of prize. 

Every person subject to naval law who takers out of any prize or ship seized 
for prize, any money, plate, or goods, unless it is nt*cessary for the bc^tter 
securing thereof, or for the necc‘ssary use and service of any sliips of war of the 
Indian Navy, before the same be adjtulged lawful prize in a Court of com|>etenl 
jurisdiction, shall !>e [lunishcd with i m()risonment fora fc'rm wliich may ext<*nd 
to two years or such otficr punislirnent as is her<*inafter rnentiorHal, un J in 
addition shall forfeit and lose* his share of the capture. 

65, Offences in respect of persons on board a prize ship. 

Every person subject to naval law wlio in any sort pillages, beats, or ill-treats 
officers, mariners or other persons on board a shij) or vessel taken as |)rize or 
who unlawfully strips them off their clothes, shall he punished with impri.son- 
ment for a term which may extend to two years or such other [)nnislifnenl as is 
hereinafter mentioned. 

GS« Unlawful taking or ransoming a prize. 

Every commanding officer of a ship of the Indian .Navy subject to naval law^ 
who,— 

(a) by collusion with the enemy takes as prize any vessel, good.s or thing; or 

(b) unlawfully agrees with any person for the ransoming of any vessel, goods 

or thing taken as prize; or 
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(c) in pursuance of any unlawful agreement for ransoming or otherwise by 
collusion actually quits or restores any vessel, goods or thing taken as 
prize ; 

sliall l>e punished with imprisonment for a term which may extend to two 
years or such other punishment as is hereinafter mentioned. 

67 . Breaking bulk on board a prize ship. 

Every person subject to naval law who breaks bulk on board any vessel 
taken as prize or detained in the exercise of any belligerent right or under any 
law relating to piracy or to the slave trade or to the customs, with intent 
dishonestly to misappropriate anything therein or belonging thereto, shall he 
punished with imprisonment for a term which may extend to two years or 
such other punishment as is hereinafter mentioned. 

68 « Violation of the Act, regulations and orders. 

Every person siil)ject to naval law who neglects to obey or contravenes any 

{ )rovisions of this Act or any regulation made under this Act or any general or 
ocal order, shall, unless other punishment is provided in this Act for such 
neglect or contravention, be punished with imprisonment for a term which 
may extend to two years or such other punishment as is hereinafter mentioned. 

69. Offences in relation to Court-martial. 

Every person subject to naval law, who, — 

(a) being duly summoned or ordered to attend as a witness before a Court- 
martial wilfully or without reasonable excuse fails to attend ; or 

(b) Tciuses to take an oath or make an affirmation legally required by a 
Court martial to be taken or made; or 

(c) being sworn, refuses to answer any questions which he is in law bound to 
answer; or 

(d) refuses to produce or deliver up a document in his power which the 
Court may legally demand; or 

(e) is gviilty of contempt of Court-martial; 

shall l)e punished with imprisonment for a term which may extend to three 
years or such other j)unishment as is hereinafter mentioned. 

70 . Fraudulent entry. 

Every person who upon entry into or oftering himself to enter the naval 
service wilfully makes or gives any false statement whether orally or in writing 
to any officer or person authorised to enter or enrol seamen or others in or tor 
such naval service, shall, if he lias become subject to naval law, be punished 
with imprisonment for a term which may extend to five years or such other 
punishment as is hereinafter mentioned. 

71 . Escape from custody. 

Every person subject to naval law who being in lawful custody escapes or 
attempts to escape from such caistody shall be punished with imprisonment for 
a term which may extend to five years or such other punishment as is herein- 
after mentioned. 

72 . Failure to assist in detention of offenders. 

Every person subject to naval law, who, — 

(a) does not use his utmost endeavours to detect, apprehend or bring to 
punishment all offenders against this Act; or 
(b) does not assist the officers appointed for that purpose; 
shall be punished with imprisonment for a term which may extend to two years 
or such other punishment as is hereinafter mentioned. 
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73. Penalty for failure to attend by members of reserve forces when 
called up. 

Every memt>er of the Indian Naval Reserve Forces who, when callevl tip for 
training or when calkxl up into actual service with the Indian Navy in 
pursuance of the regulations made under this Act, and rctmirtHl by such cull to 
join any ship or attend at any place, fails, without reasonable excuse to comply 
with such requirement, shall be punished with imprisonment for a term wdiicli 
may extend to three years or such other punishment as is hereinafter mentioned, 

74* Offences against good order and naval discipline. 

Every person subject to naval law who is guilty of an act, disorder, or 
neglect to the prejudice of good ordtT and naval disci[)line. not hi'reinbefore 
specified, shall Ix' punished witli im[)risonment for a tta m whieh may <wtend to 
tnree years or such other punishment as is hereinafter mentioned. 

7S, Attempts. 

Every person subject to iiaval Lnv who attcanpts to commit any of the 
oftcnces specified in sections 31 to 71 and 7(> and in such attempt doevs anv act 
towards the c'ominission of tlu^ oifenee shall, whcia* no express provision is 
made by this Act for the j)unishmcnt of such att('mj)t, bt‘ j)miislu*d, 

(a) if tht‘ oilc nce attcrujittnl to Ix' committed is pnuisliablc with dt'ath. witli 
imjuisonmtait for a t«‘rm which luav (‘Xtiaul to ionrtcen \‘ears or such 
othei j)unishm( nt as is hereinafter mentioTual . and 

(h) if the oll('rK'(‘ att('mptcd to be committed is pnnishabit' with im))risr)nment, 
with one-li alf of th(^ inaxinmm punisluiKait pro\ id<‘d ff)r the olfence or 
u ith siu'h other ])iinishinciit as is hcrchnaftcu- mentioned. 

7Gm Abetment of offences. 

Any [)ers()n subject to naval law wlio alx'ts the commission of any of the 
oUenees speeifital in sc^ctionsol to 71 shall, whether the act abetted is corn- 
initted or not in eonse(jn(‘nee of the al)elmenl. and wliere no e\[)ress |)rovisiori 
is made by this Act for the |)iniishment of such abetment, be |)nnished with tlm 
ptinishinent [)rovided for that ofleiiee. 

77m Civil offences. 

(l) Every person subject to naval law who commits a civil oflence punishable 
with death or with im|)risonmenl for life sliall be punished with tlic punish- 
ment assigned for that ollence. 

bej Every person subject tr) naval law wlio commits any other civil offence 
shall lx? j:)uiiisiied either with the [)unishment assigned for the oflene(‘ or with 
imprisonment for a term which may extend to three years or such otlier 
punishment as is liereinafter mentioned. 

78* Jurisdiction as to place and offences. 

(1) Subject to the provisions of sub-section every person suliject to naval 
law who is charged with a naval offence or a civil ()ll(*nce may be tried and 
punished undt r this Act regardless o{ where the alh g( rl rdfcnce was coinrnitted. 

(2) A person suliject to naval law who commits an olfcnce ()f murder against 
a person not subject to army, naval or air force huv or an oflence of culpable 
homicide not amounting to inurd^^^T against sueli person or an olicnce of rape 
in relation to such person shall not be tried and punished under tliis Act unless 
he commits any of the said offences— 

(a) while on active service; or 

(b) at any place outside India; or 

(c) at any place specified by the Central Government by notification in this 
. behalf. 
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7&0 Jurisdiction as to time. 

No person unless he is an offender who has avoided apprehension or fled from 
justice or committed the offence of desertion or fratidulent entry or the offence 
of mutiny shall be tried or punished in pursuance of this Act for any offence 
committed l)y him unless such trial commences within three years from the 
commission of such offence : 

Provided that in the computation of the said period of three years any time 
during which an offender was outside India or any time during which he was 
a prisoner of wnir sliall [)e deducted : 

Provided further that no trial for an offence of desertion other than desertion 
on active service or fraiidulent entry shall [)e commenced if the person in 
question not l)eing an officer has subsc(juently to the commission of the oilenct' 
served continuously in an exemplary manner for not less than three years in 
the Indian Navy. 

80 . Trial after a person ceases to be subject to naval law. 

When any offence mentioned in tliis Chapter lias lieen committed bv an\ 
person while suliject to naval law and such person has since' llie commis^ioii 
of the offence ceased to be subject to naval law, he ma> be taken into and ke pt 
in custody, tried and punished under this Act for such offence in like* manne r 
as he may liavc been taken into and kept in custody, tried and piinislied if lu 
had continued subject to naval law : 

Provided that he shall not be tried for such oflence cxccqit in the cast' of .m 
off ence of mutiny or desertion, unless the trial against liim commences wit hi a 
six months after he has ceased to be so subject. 


CHAPTER IX 

PROVISIONS AS TO PUNISHMENTS 

81. Punishments. 

(1) The following punishments may be inflicted under this Act, namely : — 

(a) death; 

(b) imprisonment which may be for the term of life or an\ other lesser it riri; 

(c) dismissal with disgrace from the naval service; 

(d) detention; 

(c) dismissal from tlie naval service; 

(f) forfeiture of seniority in rank in the case of olficers; 

(g) forfeiture of time for promotion in the case of subordinate officers; 

(h) dismissal from the ship to which the offender belongs; 

(i) disrating, in the case of subordinate and petty officers and persons iioiding 

leading rates; 

(j) fine, in respect of civil offences; 

(k) mulcts of pay and allowances; 

(l) severe reprimand or reprimand; 

(ffi) forfeiture of pay, head money, bounty, salvage, prize money and allow- 
ances earned by, and all annuities, pensions, gratuities, medals and de- 
corations granted to, the offender or of any one or more of the alx)vt‘ 

C articulars; also in the case of desertion, of all clothes and effects left 
y the deserter in the ship to which he belongs; 

(n) such minor punishments as are inflicted according to the custom of the 
navy or may from time to time be prescribed. 

(2) Each of the punishments specified in sub-section (l) shall be deemed to 
be inferior in degree to every punishment preceding it in the above scale. 
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82 « Provisions as to award of punishment. 

('ij The punishments th*it ina\' l>e inflicted under tfiis Act shall Ix' awardetl 
in accordance with the provisions of the following suh sections. 

Cej Except in the case of mutiny in time of war or on active service, the 

E unishment of death shall not he inthcled on any oliendcr until the sentence 
as Ix'en confirmed by tlie (Central Ciovernmeiit. 

(:i) The punisliment of imprisonment for a term exccahn^ two xears shall 
in all cases be accompanied by a staitcncc of dismissed w ith disgrace from the 
naval service. 

(4) The punishment of imprisonment bu* a term not excet^ding two years* 
may in all cases be accompanusd by a sentence of dismissal with disgrace or 
dismissal from the naval ser\ ice : 

Provided that in tfte case of oflicers, unless the sentence of tlismissal with 
disgrace is also awarded, such sentence of imprisonment shall involve dismissal 
from the na\ al service. 

(5) The sent(‘ncc of imprisonment may be rigorous or .sim|)Ie, or partly 
rigorous and iKirtl>' simj)h\ 

1 he s(Mitencc of dismissal witli disgrace' shall involve in all (‘ases forfei- 
ture of all pa\y lu*ad mone\', bounty, salvage', pi i/,e‘ moiK y any allow anccs (hat 
fiave been cMi ne'd by and ol all ammitic's, pe nsions, gratuiliew, nualal s anel th'C’o- 
rations that mav have' been granteal to the ollimder and an incapacitx* to se'i vi^ 
(h)veriiment again in a de'fe nc e' ser\ ic*e, or a ('ivil se.‘r\ ic e*, or to he)ld any post 
connec ted \\ ith d(*ft*nce or ativ ci\ il post uniler the ( aivtu nmeait : 

Provideel that the forfeiture ol inonevs shall not applv, t‘xet'[)l in the' case of 
dest'rters, to inoiu') s w hich she)ulel hav e* been paiel on tlie’ last j>ay day pre'eeding 
conviction. 

f/jThe* punishment of dismissal fre)m tlie* naval se'iviee* sliall in the ease* of 
[>ersons w ho hold any lien on appointmeaits in the* re gular Army eu' Air I'Orct', 
involve dismissal from such army or air forc'c se*rvi('t‘. 

(s) 'Fhc [)umshnienl of de'te'ntiun mav be inlh( teal for anv te'rm noi (*\ce‘(*<hMg 
two yc'ars, but no staitenc e of dete'ntie)n shall be awarcleel unless naval eleten- 
tion ijuarters or army e>r air force delentie)n b.irracks are* in existence. 

(Oj 'I he punishment of imprise)nment or dcte'iition vvliether on bf)ard ship or 
on shore shall, subjc'ct to the* prov'isie:ms of sub. section ( II), inve)|v(* elisrating 
in tlic* case of a petty office*! e>i a jxuson hohling a leading rate, iiiu! sh.dl in all 
cases be* accompani(‘d by stopi)agc e)f [)ay and allowances during the term of 
imprisonment or dc^tention : 

Provided that where the punishmemt aw'arded is detention for a term not 
exceeding fourtex'ii days, the sentence m ly dir(‘et that the i)unis}iment shall 
not be accompanied by .stoppage? of pay and allowances during the term of 
detention. 

(10) No officer shall be subject to detention. 

(ll) The punishment of forfeiture of scuiiority shall be imrx)sed in the substan* 
tive rank held at the date of the sentcficc;, and shall involve a corresponding 
forfeiture of seniority in every higher acting rank suldect always to the condi- 
tion that forfeiture of seniority in any rank .sTiall in no case exceetl the Sfxiiority 
in that rank at the ciate of the .sentence. 

Section S2 — Note 1 tody, say pi'iidin;? trial. - iin or«l«r by 

[1] The word “detcMition*’ in S. 82(10; is the Governor under Art. lOi of t fie Consti- 
use<l in the sense in which it is used in S. 81 tutiori directinv? lietcntion of a comrntssiontHl 
(l)» cl. (d) which specifies the [Minishfrieiits naval officer in naval jail cusUKly pending (he 
which may Ik* inHicted under the Act hi view decision of the Sujireine Court inupmjal whicit 
of the prohibition containetl in S. 82 (10), the the officer prciposixl to file against his con vie- 
Ponishinetit of detention cannot Im* awarded tion cannot beclialhmged on di^round that 
to a commissioned officer. A distinction, how*- ft is prohibited f>y 8. 82 (10). 196() Bom 502 
®vcr, must l>e drawn) l>etween detention as a (509) i A I It V C 135] i 19^ Crf L Jovir 
***®Asure of punishment and detention in cus- 1558 (FB). — . 
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The punishment of forfeiture of seniority shall involve the loss of the 
benefit of service included in the seniority forfeited for the purposes ot pay, 
pension, gratuity, promotion and such other purposes, as may be prescrih^[ 
provided that such pay, pension, gratuity and promotion and other purposes de- 
pend upon such service. 

(13) The punishment of forfeiture of time for promotion shall delay the pro- 
motion by the time specified. 

(14) No person shall be disrated below the limits prescribed, or lower either 
actually or relatively than the rating in which he entered or was appointed in 
the naval service. 

(15) Mulcts of pay and allowances shall not be awarded except as provided 
in sub- sections (16) and (17). 

(16) Mulcts of pay and allowances shall be aw'arded in ^lccordance witii (lie 
regulations made under this Act on conviction of offences under section 51. 

(17) Mulcts of pay may also be awarded to make good any proved loss or 
damage occasioned by the offence on which there is a conviction, and for the 
offence of drunkenness by seamen. 

( IS) The punishment of fine may be awarded in respect of civil offences in 
addition to, or in lieu of. other |)unisliments specified in this Act. 

( Hi) The forfeiture of moneys \inder clause (in) of sub-sc‘ction ( l) of sc'ction Si 
shall not, except in case of desertion ajiply to moneys wliieli should !ia\ e been 
paid on the last pay day preceding conviction. 

(20) All other punishmimts authorised by tins Act may be inflicted in such 
manner as is heretofore in use in the naval service or as may lie [)rescril)e(l. 

Subject to the provisions of the foregfiing sub-sections, w here anv 
punisliment is sixxnficd ny this Act as the penalty for an oficnee and it is tni - 
ther declared tnat “such other punishment as is hereinafter mentioned ’ inav 
be awarded in respect of the same oflence, the c\{)ression “such other puinsh- 
meiiT' shall be deemed to comprise any one or more of the punishments inf(‘i ior 
in degree to the specified punishment according to the scale of punishnu nts 
laid clown in sub-section (1) of section 81, 


CHAPTER X 
ARREST 

83 . Power to issue warrants of arrest. 

(1) The Chief of the Naval Stall, every officer in command of a fleet or 
squadron of ships of the Indian Navy or of any ship of the Indian Navy or 
the senior officer present at a port or an officer having by virtue of sub- 
sections (2) and (3) of section 93 power to try offences, may, by warrant under 
his hand, authorise any person to arrest any offender subject to naval law for 
any offence triable under this Act mentioned in such warrant and an>' such 
warrant may include the names of more persons than one in respect of se\ eral 
offences of the same nature. 

(2) Any person named in any such \varrant as aforesaid may, forth witli on 
his arrest, if the warrant so directs, he taken to the ship of the Indian Na\ \ to 
which he belongs or some other ship of the Indian Navy. 

(3) A person authorised to arrest an offender may use such force as may 1>^ 
necessary for the purpose of effecting such arrest, 

(4) Where a warrant under sub-section (1) is issued to a police officer, the 
police officer shall take steps to execute the warrant and arrest the offender in 
like manner as if such warrant had been issued by a Magistrate of competent 
jurisdiction and shall, as soon as may be, deliver the person when arrested into 
naval custody. 
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34* Arrest without warrant. 

(1) Any person subject to naval law may l>e ordered without warrant into 
naval custody by any superior otlicer tor any otience li iable under this Act, 

(•2) A person subject to naval law may arrest witlionl warrant any collier 
mrson subject to naval law thoni^h he may be ol a Inulier rank who in his 
view commits an ollence punishable with death, or imprisonment for life or 
[or a term which may extend to fourteen years. 

(2) A provost- marshal may arrest any person subjec t to naVvd law in ac'C'ord- 
anee with the provisions of section S9. 

f fj It shall be lawful for tlie pur’f>ose of eflectinij; arrest, or taking a person 
int(» eustcKly, without warrant to use such force as* may be necessary lor the 
purpose, 

8S* Procedure and conditions of naval custody. 

( l) No person subject to naval law wlio is arrested under this Ac'l shall be 
(k tuined iu iai\ al custody w ithout being informed, as soon as may be, of the 
grounds for sue It at rest. 

( ej I a co n jx rsoii subje ct to nas al law who is arrcstcnl aiul detained in naval 
< ustc(b siiall be juotku ed Ixdore his cornmiUiding ofhc'er or other offiem* 
piascrit^t'd in tliis behalf wit hin a jxa iod of forty eight hours t)f such arrest 
c\c ltuln;U tfie tmK‘ ncccssarv for the journey from the ivlaee of arrest to sncdi 
conMuaiuiino or other officer and no such person shall ()C‘ tk'tained in carstody 
be\ 011(1 the said t)cui(>d without th(‘ atithority of such comi»ianding or otlier 
oliu'cr. 

SG* Investigation after arrest. 

1 he ( liargc ma(I(‘ against any n(*rson subject to naval law taken itito ctistody 
sliall vs ithout an\' umu c'cssary delay be investigati'd by the’ j)ropcr antliority 
.Old as soon as inav be (‘itlicr proc (‘cd ings shall lx; taken for llic trial oi sm h 
person shall In* discii.u gcci from custody. 


ST. Duty to receive or keep in custody. 

( J) I'hc coininanding oiiic cr sliall be rcs|)onsible for th(‘ safe’ custody of c’Vc'ry 
per .on who is in naval enstoeh' on board his shi[) or in his cstablislunemt. 

f The (jliie em or seaman in cliarge of a guard, or a provost- marshal shall 
receive and keep any j')erson who is duly committed to his custody. 


88. Procedure before trial. 

Subject to the provisions of this Act, the procedure before trial and the 
inaiine*! of inves( igulion sludl be as prescril>eel. 


89. Provost-marshals. 

(1) Provost inaislials may be appointed by the Chief of the Naval Staff or the 
} ) r e s C' r i bed o ff i c e r . 

(2) The* duties of a provost-marshal are to take charge of persons in naval 
custody, to preserve good oreler aiie! eliscipliin; and to pre^vent breachf-s e)f ific 
same* by ])ersons snl)ject to naval law or to the law in force relating to the 
government of the regular Army or the AirP'orcc, 

(3) A provost marshal may at any time arrest and detain for trial any r)erson 
subject to naval law whe) commits, or is chargeel with, an offenee . ed may also 


Section S9 — Note 1 

[1] The word “trial” is well understood in 
criminal law and it ends when the proceixliiigs 
in tlw* trial Court come to an end. The various 
provisions of the Navy Act, such as bs, 89 (3), 
122, m and 146, also .show that the word 
trial” is used in the same sense in the Act. 


1960 liom 502 (5i0j [A I U V 47 C L35] i X0(K) 
Cri L Jour 1558 (FB). 

[2] Person subject to naval law convicted 
for murder by ordinary criminal CcNirt — 
Dc?tetition In naval jail after conviction— Not 
authorised. Vm Horn 502 (510) (A I H V 47 
C 135] . 1960 Cti L Jour 1558 (FB). 


[Vol, 10.1 2 A.M. 43. 
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carry into effect any punishment to be inflicted in pursuance of a sentence passed 
under this Act. but shall not inflict any punishment on his own authority : 

Provided that no officer shall be so arrested or detained otherwise than on 
the order of another officer. 

(4) For the purpose of sub-sections and (3), a provost- marshal shall be 
deemed to include a provost-marshal and any of his assistants appointed under 
the law in force relating to the government of the regular Army or the Air 
Force. 


CHAPTER XI 
Charge 

80« Joinder of charges. 

For every distinct offence of which any person is accused, there shall l>e a 
separate charge but except as otherwise provided by regulations made under 
this Act all separate charges may be tried together. 

91 . Acts amounting to different offences. 

If a single act or series of acts is of such a Fiatnre that it is doubtful whic h 
of several offences tlu^' acts which can be proved will constitute, the accused 
may be charged with having committed all or any of such offences, and an\ 
number of such charges may be tried at one trial; or he may be charged in the 
alternative with having committed .some one of the said ollences. 

92 . Joinder of accused person. 

The following persons may be charged and tried together, namely : 

(i) persons accused of the same offence committed in the course of (Ik* 
same transaction ; 

(a) persons accused of an offence and persons accused of abetuK'nt of, nr 
an attempt to commit, such offence ; and 
(hi) persons accused of different offences committed in the course of tlu‘ 
same transaction : 

Provided that in a trial by a court-martial the trial judge advocate may. 
on the application made in this behalf by any accused, direct that each of the 
accused be tried separately by the same court-martial. 

CHAPTER' XII 

AUTHORITIES HAVING POWER TO AWARD PUNISHMENTS 

93 . Power of Court-martial and commanding officers to try offences. 

(1) An offence triable under this Act may be tried and punished by 
Court-martial. 

(2) An offence not capital which is triable under this Act and which is com- 
mitted by a person other than an officer (and in cases by this Act expressly 
provided for when committed by an officer), may. subject to regulations made 
under this Act be summarily trira and punished by the commanding officer of 
the ship to which the oftenaer belongs at the time either of the commission or 
of the trial of the offence, subject to tlie restriction that the commanding officer 
shall not have power to award imprisonment or detention for more than three 
months, or to award dismissal with disgrace from the naval service : 

Provided that no sentence of imprisonment or dismissal shall be carried into 
effect until approved by the prescribed authorities. 

(3) The power by this section vested in a commanding officer of a ship may, 
subject to regulations made under this Act, — 

(a) as respects seamen on board a tender to the ship, be exercised in the case 
of a $in{^ tender absent from the ship, by the officer in command of 
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such tender and in the case of two or more tenders absent from the ship 
in company or acting together, by the odicer in immediate command of 
such tenders ; 

(b) as respects seamen on board any boat l)elonging to iho ship, l)e excrcistHi 
when such l>oat is al)sent on detached service by the officer in command 
of the lx)at ; 

(c) as respects seamen on detached service either on shori‘ or otherwise, be 
exercised by the officer in immediate command of tiiose j>ersons ; 

(d) as respects seamen (piartercd in naval barracks. In* cvercistHl by the officer 

in command of tlie barracks ; 

(r) as re* seamen attached to or serving with any b<xly t>f the regular 

^^(led V ^ Force under prescribcil conditions, Ik* exeristxi l>y the 
com*.* -^ ^ng officer of ;niy such bmly of the regular Army or tlie 
Air Force. 

(4) The commanding officer of a ship or barracks may delegate the power of 
awarding punishments inferior in sc ab* to dismissal, to other officers under his 
command in accordance witli tlie regulations made under tliis Act. 

94. Power of Central Government, Chief of the Naval Staff and other officers 
to impose forfeiture of time or seniority. 

(l) The C'entral Co\ eminent may impose the punishment of lorfmtnre of 
time or seniority of not more than twelvt* months on any subordinate officer. 

(:,^) Tlie ("hief of the Naval Staff may impose tin* pnnishmt'nt of forfi'iture of 
time or senioritv of not more tlnin six months on any subordinate officer. 

( 4 ) The commanding olfiet r of a ship ma\’ subject to r(*gulations made under 
this Act, impose the punishment of forf<*iture of tinu* or S(*nioritv of not more 
than three months on any subordinate officer. 

(l) in im[)osing j)unislnin‘nts under sub-sections (l) and (:/), it sliall not be 
necessary hw the (lentral Ciovernment or the (duet of the Naval Staff, as the 
case may be, to licar the* accused in p(!rson or by any friend or eounsc‘1. 

95 . Disciplinary Courts when may be constituted. 

When an officer is, in time of war or during active service, alhtgt'd to liavc 
been guilty of a disciplinary offence, that is to say of a brcMch of sections II, 
47, IS, 19, 51, .o2, ()S and 74 or of any of tliose sections read wdth sections 
or 7(), the officer having the power to order a court martial may, if he consider.s 
the offence to’be of sncdi a character as not to necessitate trial by court-martial, 
in lieu of ordering a court-martial, order a disciplinary Court constituted as 
hereinafter mentioned. 

96 * Constitution and procedure of disciplinary Courts. 

(l) A disciplinary Court shall be comiX)se(J of not le.ss than three nor more 
than five officers ; 

Provided that the majority of the afficers including the president shall be 
officers of the executive branch of the naval service. 

(‘^) At least one of these officers composing the Court shall be .sufxjrior in rank 
to the officer under trial and in any case shall Ih" of the rank of substantive or 
acting commander or of a higher rank. 

(5) A disciplinary Court shall have^power to impose any punishment inferior 
to detention in the scale hereinl>efore contained, hut no greater pnnishment. 

(4) The officers compc)sing the di.scinlinary Court shall Ixj narmxl by the 
authority ordering the same or by an officer empowered in this behalf by such 
authority. 

(5) Subjcrcl to the provisions of the foregoing sub-sections, the nrocediire and 
practice of Courts-martial provided by or under this Act shall apply to the 
procedure and practice of disciplinary Courts subject to such modifications as 
W'ay be prescribed. 
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S7. Constitution of Coin ts^martial. 

(1) Courts- martial shall be constituted and convened subject to the provi. 
sions of the following sub- sections. 

(2) The President, the Chief of the Naval StaflP, or any officer empowered in 
this behalf by commission from the Chief of the Naval Staff sfiall have the 
power to order Courts-martial for the trial of offences under this Act. 

(3) Unless otherwise prescribed in respect of any specified port or station, 
an officer holding a commission from the Chief of tlie Naval Stall to order 
Courts-rnartial shall not be empowered to do so if there is present at the place 
where such Court-martial is to be held an officer superior in ra* ' to himself 
and in command of one or more of the ships of tlie Indian Navy i ugh such 
last mentioned officer may not hold a commissioi] to order Court artial and 
in such a case such last mentioned oflicer may order a Court-martial although 
he does not hold a commission for the purpose. 

(4) If an officer holding a commission from the Cliief of the Naval Staff to 
order (x)urts-rnartial, having the command of a licet or s(|imdron and being 
outside Indian waters die, be recalled, lea\ e his station or 1k' reiiun cd from 
his command, the odicer upon whom the command of the fleet or s> madron 
devolves and so from time to time the officer wlio shall lia\c the eommarKl of 
the fleet or scjuadron, shall without any commission from (he Cliief of the Naxail 
Stall have tlie same power to order Courts- martial as the fiist mcaiiioned oliict r 
was invested with 

(3) If an officer liolding a commission from tlie Chief of the Nav al Staif to 
order (>)iirts-martial and having tlie command of any licet or stjuadion oi tlic 
Indian Navy outside Indian waters shall detach any pait of such lieet nr 
stiuadron, or separate himself from any jxirt of sucli flee t or scjuathnn he iiiay 
by commission und<,*r his hand empower in the first mcntiemcl caisig iiie enin- 
niandiiig officer of the scjuadron or det<iclimcnt ordcaedi on sm h st iJaiaha 
service and in the case of his death or ceasing so to cominand, the (dhen to 
whom the command of such .separate scjuadron or detachment sliall balnjig, 
and in the second mentioned case, the senior oflicer of the shijes of the Indnai 
Navy on the division of the station from which lie is absent, to orcha Courts- 
martial during the lime of such scjiarate service or during his aliscnce fin n 
tliat division of the station as the case may lie, and every such [lutiioiitv ^hall 
continue in force until revoked or nntii tlie oliicer holding it retunis to India 
or until he comes into the presence of a superior oflicer emj)o\vered to orcha 
Courts- martial in the same squadron, detachment or division of station but so 
tliat such authority shall revive on the oflicer holding it ceasing to he in the 
presence of such a superior officer and so from time to time as often as the 
case so requires. 

(6) A Court-martial shall consi.st of not less than five nor more than nine 
officers. 

(7) No oflicer sliall be qualified to sit as a member of a Court-martial unless— 

(a) he is subject to naval law, 

(b) he is an officer of the Indian Navy of the rank of lieutenant or higlier 

rank, and 

(c) he is of or over twenty -one years of age. 

(8) A prosecutor shall not l)e qualified to sit on the Court-martial for the 
trial of the person he prosecutes. 

(9) The officer ordering the Court-martial, the officer who was the 
manding officer of the sh^ip to which the accused belonged at the time 
commission of the alleged offence and the officer investigating the oflence snail 
not be qualified to sit on a Court-martial for the trial of such accused. 



[Thk] Nivt Act, 1957 


ts 97 ] 677 


(10) Siiliject to the provisions of sub- sections (: ) to fp), officers of tlu* Iiuliiui 
Navy shall be eliu^ible to sit as members of a Court-martial irrespec ti\ of the 
branch of the naval service to which they bcvlonj; : 

Provided that — 

(a) the 111 ijoritv of the nuaulH is of the Court-martial, inelndinii the Presi- 
dent, siiall he oiHcers of the t^xecutive branch of the naval service, and 

(l>) at trials lor oHeiu es ai:;ainst sta tions 31. 35. 55 and 5(). oiliccrs other than 
ollicers of the exeeuti\t‘ biMiieh of t!ie naval sciviee sledl not lie eligible 
to sit. 

(11) A ( oiirt-maitial <hal! not be deemed to be didy eonstitutetl mik^ss the 
members thereof are dixiw ii Irom at h‘ast txvo ships not being ItMulers, and 
commandt'd by ollicers ol the rank of li(‘utenaiil or higher rank. 

Tlie Prt'sidt'nt of a C'ourt inartial shall Ix' nanu'd by llie authority 
ordi*ring the same or b\ <niy olhc t r empowtoed by sueli authority to nanu' the 
Prcxsideiit. 

(Ll) No Cannt-marticil for the trial o{ a fkig oilit t'r sliall l)e duly eoustitutc'd 
unless th(‘ Presid(‘nt is a Hag ollit to and tlu‘ (glu r oHieeis composing the (iouit 
are of the rank of captain or ol hightn rank. 

(LI) No (^ourt in u tial for tlu‘ trial ol a eantaiii sli ill b(‘ dnlv constituted 
unless tht' President is a eajit.iin or of higlu*r rank and llu* other olficaa s 
composing the (a)url arc (ommanders or ollicers of higher rank, 

(L'}) No ( a)urt-mai tial for tlu* trial of a eommandei shall l)(‘ dulv constituted 
unless th(' President is a c'oimnandi'r or ol higher rank and two oth(*r members 
are (‘ornmandens or oHicaa s of Inglua* rank. 

( lo) No (a)uit- martial for the' trial of a iierson lielow the rank of (‘ommander 
shall b(* dul\' c oiistituted miless th(^ Ihesident is a substantiv e or acting C’orn- 
rnander or of higlier rank. 

f/ri No eommandm- or liiaiteuanl-commandiT or lieutenant shall In' reijuirecl 
to sit as a iiK inlxn of a Court martial when four olfiems ol higher rank and 
junior to tlu* Presidiait < an be assenil)lc‘d at tlu* plai i^ where tlu* (a)urt martial 
is to be lu'ld. l)ut the rc*gvdaiitv or validitv of any (3ourt martial or of the 
proceedings thereof shall not be all(*cted by any commander, lieutenant- 
commander or lieutenant l>eing reijuired to sit or sitting theriton undi’r any 
eircumstaiKu*s and when airy c ommander, lieutenant -commander or lieutenant 
sits on any ( 'ourt-rnartial, the members of it shall lu^t (‘xceed fivr*. 

(Js) Members of tlu* Cajurt-martial other than llie President shall lui 
appointed, subject to the provisions ol (lie foregoing sub-sections, in the 
manner providcal in sub-sec tion (lU)^ 

(19) Subject to the [)n)vi.sioiis of sub section ( 11), the Presid(*nl sliall suimnon 
all officers exc(*j^t sueli as are e>:c*mpl(*(l under the* provisions of sub sec lion (OO), 
next in seniority to himsr'lf present at the place* wl»(‘re the (Jourlmarti ti shall 
Ih* held, to sit tliereon until tlu* nunit)c*r of nine* or sac li other number not less 
than five as is attainable’ is complete. 

(i'O) I'lie oHicer convening tlu* ( ’ourt-marlial or the* s<*nior naval officer 
present at the place where the CJourt-martial is to be? )u*ld. may evmnpt by 
Writing under his hand conveyed to the President of the (>)urt. martial any 
officer from attending as member on ground of sickness or urgent public duty. 

(21 ) In this section references to specified ranks of officer shall, unless 
otherwise stated. l>e deemed to in* references to sulistaritive ranks and to 
include references to e(|uivalent ranks in all Ijranchcs of the naval service. 

( 22 ) When the naval forces are on active service, officers of the Indian Navy 
Reserve F'orces subject to naval law shall be cligilde to sit as mcmlK?rs of 
Courts-martial on the sanu basis and under the same conditions as officers of 
the Indian Navy. 
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CHAPTER XIII 
PBOCEDUBE 

Procedure of Couris.marttal. 

98 . Where Courts- martial to be held. 

A Court-martial may be held a.shoreor afloat. 

99 . Trial Judge advocate. 

(X) Every court-martial shall be attended by a person (in tliis Act referrtxi 
to as the trial judge advocate) who shall he either a judge advocate in the 
department of the Judge Advocate General of the Navy or any fit person 
ap[>ointed by the convening officer: 

Provided that in the case of a court-martial for the trial of a capital offeiKe 
the trial judge advocate shall be a person nominated by the ]udge Advocate 
General of the Navy unless such trial is held outside Indian waters. 

(2) The trial judge advocate shall administer oath to every witness at the 
trial and shall perform such other duties as arc provided in this Act and as 
may be jirescrined. 

100« Courts-martial to be public. 

The place in which a court-martial is held for tlie purpose of trying an 
offence under this Act sliall be deemed to be an open Court to whicli the 
public generally may have access, so far as the same can conveniently contain 
them : 

Prov ided that, if the CJourt is satisfied that it is necessary or e.\[)edient in the 
public interest or for the ends of justice' so to do, the Court may at any stage 
of the trial of any particular case order that the public generally or any 
portion thereof or any [)articular person shall not have access to, or bt* or 
remain in, tin' place in which the Court is lield. 

lOl. Commencement of proceedings. 

(1) As soon as the Court has been assembled the accused shall be brought 
l>efore it and the prosecutor, tl)e person or persons, if any, defending tin* 
ac’cused and tlie auuienee admitted. 

(:j) Except where the accused defends himself, he may be defended by such 
l)erson or persons as may be prescribed. 

(:i) The trial judge advocate shall read out the warrant for assembling tlu' 
Court and the names of officers who are e.xempted from attending under sub- 
section fVO) of section 97 together witli the reasons for such exemption. 

(4) The trial judge advocate sliall read out the names of the officers com- 
posing the Court and shall ask the prosecutor vvdiether he objects to any of 
them. 

( 5 ) If the prosecutor shall liavc made no objection or after any objection 
made by the prosecutor has been disposed of, the trial Judge advocate shall ask 
the accused it he objects to any meinter of the Court. 

102S« Objections to members. 

The following provisions shall apply to the disposal of objections raised In' 
the prosecutor as well as the accused ; — 

(a) any member may be objected to on a ground which affects his com- 
petency to act as an impartial Judge; and the trial Judge advocate may 
reject summarily without reference to the members of the Court any 
objection not made on such ground: 

(b) objections to members shall be decided separately, those to the officer 
lowest in rank being taken first : provided tnat if the objection is to the 
President, such objection shall be decided first and all the other members 
whether objected to or not shall vote as to the disposal of the objection ; 
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(c) on an objection being allowed by one-half or more of the officers entitled 

to decide the obiection, the meml>er objecttxl to shall at once retire and 
his nlace shall (>e filh^l up l)efore an objection against another memlx^r 
is taken up; 

(d) sho\i]d the President lx* objcH.'ted to and the objection allowed* the 
Court shall adjourn until a now President lias Ix^en apiK>intwi by the 
convening authority or In* the oflic'er emjX)W(T(Hi in Inis Ixdialf by tlu> 
convening authority; and 

(f) should a member be objected to on the ground of iHung suinmoneil as a 
witness, aiul should it be fouml that the objection has Ixen made in gcxxl 
faith and tliat the officer is to give evidence as to facts and not merely 
as to character, the objectiorj shall lx* allowed. 

103 * Further objections. 

(]) The trial judge advocate shall tlit‘u ask the ateustxl whether he Inis any 
further olijectious to make respecting the constitution of the Court; and shoidd 
the accustxl raise any sut h objection, it shall then be decided by the Court, 
which decision shall be final and the constitution of the court-martial sliall not 
1 h" afterwards iinj^eached and it shall be deemed in all respects to have b(*en 
duly constituted. 

(2) If tlK‘ accusexl should liavc no further objection to make to tlu» constitu- 
tion of the Court or if anv objection is disallowtxl, tli(‘ UKunlwTs and tlu^ trial 
judge ad\()cat<‘ shall then nnike an oath or affiriUiition in tln^ form s(*t out in 
section Idl. 

104 * Administering oath or affirmation. 

( 1) Ueforc tlic Court shall [iroc'ced to ti) tlu' ihtsoii charged, an oath or 
affirmation in the following form and manner shall b<‘ a<lministt*red to th(^ 
iiresidcnt and everv member of the Court-mart iai in th(‘ord('r of their seniority 
in* tlie trial judge advocate; - 

svvcxn in the name of (iod 

“1 do 

solemnly ulhrin 

that 1 will duly and faithfully and to tlu? Ixsl uf my ability, knowledgci 
and judgment administer justice according to law, witliout fear or 
favour, aflection or ill -will, and that I will not on any account at any 
time whatsoever disclose or discover the vote or opinion of any jiarticular 
member of tliis CJourt martial unless thereunto r(S|uir(Hl in due course of 
law." 

(2) The trial judge advocate* shall tlem be sworn or adinned by tlu* president 
in the folIc:>wing form:^ — 

swear in the name of Caxl 

“1 do - - 

s()l(fmnly affirm 

that I will duly and faithfully and to the U st of my ability, knowledge 
and judgment perform the duties of my office* according to law, without 
fear or favour, affection or ill-will, and that I will not u|K)n any account 
at any time whatsoever disclose or discover the vote or opinion of any 
particular memlx‘r of this Court-martial unless (hereunto re(|inrcxf indue 
course of law.". 

lOS. Arraignment. 

(l) When the Court is ready to commence tfie trial, the trial Judge advocate 
shall read out the charges ancl shall ask the accused whether he pleads guilty 
• or not guilty. 

(9) If the accused pleads guilty, then, Ijefore such plea is recorded, the trial 
udge advocate shall ensure that tlie accused understands the charge to which 
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he has pleaded guilty and the diHerence of procedure which will result from 
the plea of guilty. 

{3) If it appears from the accused's replies or from tlie summary of evidence 
prepared in the presc*ril>ed manner tiiat lie siiould not plead guilty, the trial 
Judge advoc ate may advise the accused to withdraw his plea. 

(i) If the Court accepts the plea of guilty, it sliail he recorded as the findiijir 
of the Court and the Court shall |)roceed to take steps to pass sentence unless 
there are otlier charges to he tricKl in wliich event tlie sentence shall he deferred 
until after the findings on sucli charges are given. 

106 « Opening of prosecution case. 

{1) If tlie ac-c'usec! pl(^acls not guilty or refuses tf), or does not, plc'ad or if ii« 
claims to he tried or il in the circumstances mentioiuid in suh-section ( >; ol 
section 105 withdraws the plea of guilty or if the Court does not aecej)t tin 
plea of guilty, tlie (iourt sdudl proceed to try the accused. 

{2) The prosecutor sliall open liis case hy reading tlie circumstantial letter 
prepared in accordance witli the regidations made under this Act, readirie 
from tliis Act or the Indian IVmal Code or other law the description of tlu' 
oHcnc'C cfiarged and stating shortly hy what evidence lie expects to prov e the 
guilt of the accused. 

is) The ]irosecutor shall tlicn examine his witnesses. 

lOT, Calling of prosecution witness not in the original list. 

No witness whose name was not included in the original list of w itnesse^ 
sii[)plied to the trial judge advocate and the accused in accordance with regula- 
tions made under this Act shall lie called hy tlie prosecutor unless the trial 
judge advocate has given iiotic'c to (he ac-cused of the prosecutor's intcmtion to 
call such witness and has supplicxl the accused with a summary of the evidence 
of such witness. 

108 * Swearing of interpreter and shorthand-writer. 

( 1 ) At any time during the trial, should tlie Court think it necessai}'. an 
impartial person may oe employed to ser\ e as an interpreter and sworn or 
affirmed as sucli in the following manner : — 

swear in the name of (’•od 

‘T. do — 

solemnly affirm 

that 1 will to the best of my ahility truly interpret and translate as I wil! 
he required to do touching the matter before tliis Court-martial." 

( 2 ) During the trial, an impartial person shall he employed as a shorthand- 
writer and duly sworn or affirmed as sucii in the following manner ; — 

swear in the name of C.od 

"I do — 

solemnly aifirin 

that 1 will truly take down to the best of my power the evidence to he 
given before this Court-martial and such other matters as I wdl 
required, and when required, will deliver to the Court a true transcript 
of the same.'h 

lOO* Objection to interpreter or shorthand-writer. 

{ 1 ) Before any person is sworn or affirmed as an interpreter or a shorthand- 
writer, the accused shall be asked if Jie objects to such person as not being 
impartial and the Court shall decide the objection. 

(2) The evidence given by a witness shall be read over to him by the short- 
hand-writer before Uie witness leaves the Court, if so required by the Court 01 
the witness. 
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1 10> Swearing of witnesses. 

( 1 ) No witiicss shall l>t* cxaiiniuH.! until hr has l>ccii duly sworn or ailiruu.'tl in 
the following manner . 

ss\ ear in ilie name of Cod 

-I do 

sohunnly alfirm 

that the evidcaice which I sliall gi\e hefcnc this (a)mt shall be the truth, 
the wliole truth and nothing but the truth/’. 

(i^) Ever\' person giving i‘\ ideuce on oath or aiiinnatjoii beftue a (aMirt- 
martial shall bt‘ bound to statt^ tla^ troth. 

111 . Pica of no case and defence of accused. 

(l) When the exanunation ol the witn('ss<‘s for tlie [)roseeutiou is eout luded* 
tlie aeeusi tl shall be called on ior his defiau'e. 

('J) Before ent(‘ring on his delt‘iK'e, the accused may raise a phai of no ease 
to ansu er. 

(:i) 11 such a plea is raist'd, tlu' (ami I will decide the id(‘a aftc‘r heanug tlu' 
accused and the prosecutor and tlie adviie of the trial )udgt' adv«)e.i((‘. 

(4) If tlu' Ca)urt ac(H‘[)ts the plea, the ac'cnstd shall be acatuitted on the 
charge or charges in respect whereof the plea has l)ee‘n ac ca^ptial. 

(.'f) If the (a)url o\erriiles the plea, iht* accused shall be called upon to enter 
on his def(‘iK’e. 

(ti) Tlie trial judge advocate sliall then inform the aeeustal that h(‘ nia\' give 
evidenc(‘ as a witness on his own In^half shotdd he dt'sire to do so and should 
he mak(* a recjut'St in writing to tlo so, but that he will thereb\ leiKic r himself 
liable to eross-t xarnination. 

(7) If the accused does not anj)!)' to give; es idcaiee, lu‘ rway make a statc;meul 
as to (he fac ts of the case. aiKl if he has no d(d(‘ne(’ witiu'sses to cwamiiu* as to 
facts, the [)ia)seeutor may sum up his ease aial the ae< used sliall be entitled to 
reply. 

(8) If tlu* aeeus(‘(l or any one of the several accused tipplies to give evidence 
and there are no otlu'r witnesses in the cas(' lor tlie deftaice, other than 
witnesses as to character, then the evidence of such accused shall In? rec<)rd(r<l 
and if the accused so desires thc.‘ witnesses as to c liaraeter sliall l)(‘ <*x'amim*(l 
and tlie prosecutor shall tluai sum u[) his ease and th(‘ accused may rc?ply. 

(9) If the ac-cused or any one of tlu* aecnsed adduc es any oral cwidtaiee as to 
facts other tlian his own evidence, if any. the* aecnsed may them sum ii[) his 
ease on the conclusion of that evid(n)c:c and the prosecutor sliall lx? entith‘d to 
repl>, 

112 * Adjournment to view. 

(1) Whenever the Court thinks tliat it should vi(*w tin/ j)la( e in which the 
offence charged is alleged to have tM‘en C'ornmitted or an) other place in which 
any otlier transaction material to tlic trial is alleged to have occurred, the 
Court shall make an order to that effect and may then adjourn to the phu e to 
l)e viev\ ed. along w ith the prosecutor and tlu* accused and the* person, if any, 
by whom tlie accused is represented. 

(2) The CJourt on completion of the view sliall adjourn and k assrinble in 
the Court room. 

113 . Summing up by the trial judge advocate. 

When the case for the defence and the prosecutor/s reply, if any, are 
concludcjd, the trial judge ad^ ocate .shall proceed to sum up in open Court the 
evidence for the prosecution and the defence and lay down the law by which 
the Court i.s to be guided. 
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114 . Duties of the trial judge advocate. 

(1) A\ all trials by Courts-martial it is the duty of the trial judge advocate to 
decide all questions of law arising in the course of the trial, and specially all 
questions as to the relevancy of facts .which it is proposed to prove and the 
admissibility of evidence or the propriety of the questions asked by or on 
Ixihalf of the parties; and in nis discretion to prevent the production of 
inadmissible evidence whether it is or is not objected to by the parties. 

(2) Whenever in the course of a trial it appears desirable to the trial judge 
advocate that arguments and evidence as to the admissibility of evidence or 
arguments in support of an application for separate trials or on any other 
points of law should not be heard in the presence of the Court, he may advise 
tlie President of the Court accordingly and the President shall thereupon make 
an order for the Court to retire or direct the trial judge advocate to hear the 
arguments in some other convenient place. 

115. Duties of the Court. 

It is the duty of the Court to decide which view of the tacts is true and then 
arrive at the finding which uraler such view ought to be arrived at. 

116. Retirement to consider finding. 

After the trial judge advocate has fijiished his summing up, the Court 
will be cleared to consicler the finding. 

(2) The trial judge advocate shall not sit with the Court when the Court is 
considering the finding, and no per.son shall speak to or hold any communica- 
tion with the (a)nrt wlii](‘ the Court is consiclering the finding. 

117. Announcement of the finding. 

(1) When the (.ourt has consid(‘red the finding, the Court shall 
re-assemhled and thfc President shall inform the trial judge advocate in op(Mi 
Court what is the finding of the Court as ascertainecl in accordanc(‘ w itli 
section 121. 

( 2 ) The Court sliall give its findings on all the cliarges on which the acc usal 
is tried, 

1 18. Drawing up of the finding. 

(1) The trial judge advocate shall then draw up the finding as annoiiuccxl by 
the Court. 

( 2 ) The fiiiding so drawn up shall he signed hv all the members of the C'.ourt 
by w'ay of attestation uotwitlistanding any difference of opinion there may 
have been among the members and shall be countersigned by the trial judge 
advocate. 

(3) Wliere the finding on any' cliarge is one of not guilty the Court shall 
accjuit the accused of that charge. 

( 4 ) If the accused is acejuitted of all tlic charges, the Court shall, after 
signing the findings as pros kled in sub-section ( 2 ), be dissolved. 

( 5 ) Neither the Court nor the trial judge advocate shall announce in oi>en 
Court whether the finding was unanimous or not; but the president shall make 
a record of the division ot voting on each finding without disclosing the vote 
or opinion of any particular member of the Court-martial and such record 
shall be communicated to the trial judge advocate for transmission to the judge 
Advocate General of the Navy. 

119 . Evidence of character and previous convictions. 

( 1 ) \{ the accused is found guiltv on any or all of the charges, the Court 
I ^fore awarding punishment may call evidence as to the previous character 
and qualifications of the accused and in addition to any oral evidence ot 
general character that may be adduced, shall take into consideration the 
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following documents which shall l>e read by the trial judge advocate in open 
Court : — 

(a) for any officer— 

fijany entries against him relating to his previous convictions in the list 
of officers who have Ix'en trie<l by Court-martial ; and 
(jjJ iiny previous entries against him in the log of the ship to which he 
may have l)elonged \\ hen the olfence or oflences for which he is* Iwing 
tried were committed and also any documents, otlier than s\K'h entries 
in the log, of the nature of a definite censure by superior authority, 
which log and documents the prosecution is to |)riKhu'c ; atul 
(ut) any certificate or other documents of charactt*r whic h tlie accuseef 
may [)rodaec ; 

(h) for a seaman — 

fijthe entries against him in the conduct and oHcnces record sheets prior 
to the date of the olfence chargcxl, but sul)se(|nent to his joining his 
present sliip, w ith c liarac ter assessed from the previous 31st day of 
December to the date of thc' oflence for w Inch h<* nia\ be under trial 
Init excluding all consideration of the lattcu . 

(it) his certificate of service , and 

(ju) an>' entries against him it lating to his prev ious tonv iclions in the list 
of those w ho have l>een tried by Court-martial. 

('^) The accused rnav th(*n make a statcMiient in mitigation of punishment 
.ind lead anv evidence of character if h<‘ has not alreadv' done* so before (he 
finding. 

120. Consideration of the sentence. 

(l) The Court sliall tiicn retire and consider anti determine on tin* [inni.sh- 
ment proper to be inflicted in conformity w ith the finding, and all the m(*mlx*rs 
of the (vOurt, whetht r they have voted for an accjuittal or not, shall vote on 
the (Ricstion of what punislirnent is [)ro[)(*r to lie awarded for the offence of 
which the accused has been found guilty. 

fej The trial judge advocate shall sit witli the (^oiirl while lliey are consi- 
dering tlie sentence and assist the (a)urt in tlie determination of the sentence 
but shall not vote thereon. 

121. Announcement of the sentence, 

(l) When the Court has dec ided on the sentence w'h(‘thei unanimously or by 
majority, tlie trial judge advocate shall draw' up the sentence in tlie prescribed 
form vvliich shall be signed by every member of the Court liy wniy of att(?.station 
notwitiistanding any difference of opinion there may Iiave been among I he 
mernlx^rs and shall be countersigntxl f>y the trial judge advocate. 

The Court shall then \k) re assembled and the accused brought in and the 
trial judge advocate shall l>y direction of the Court pronounce! the sentence. 

(3) Tlie accused .shall then be removcxl and the Court dissolved. 

122. Adjournment. 

(1) A Court-martial may, if it appears to llie Court that an adjournment 
is desirable, be adjourned accordingly, but except wdiere .such an uljournment 
is ordered, shall sit from day to day with the exception of SunfJays until the 
trial is concluded, unless prevented from so doing liy stress of we^ather or 
unavoidable accident. 


Section 122 — Note 1 

H] The word “tria!*‘ is well uiKlrrstocxl in that the word ' tri ir* in in the jiam« 

criminal law^ and it ends when the proceed- sense in that Art. I960 Bom 502(510) [A 1 R 

iuB* in the trial Court coirie to an end - The 47 C i >5] : 1*^60 Cri L Jour 1558 (FB). 
various provisions of the Navy Act also show 
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(2) The proceedings; of a Court-martial sfial! not, after tlie commencement 
of a trial, l)e delayed by the absence of a member : 

Provided that not less tlian four members are present ; and 

Provided further that if any mtanlx^r is absent from any part of the trial, !je 
shall not thereafter take any part in the proceedings. 

123* Provisions relating to dissolution of Courts-martial. 

(l) A Court-martial assembled under this Act shall be dissolved — 

(a) when the numl)ei of members comprising the Court is after the 

cornmencenient of a trial reduced below four ; 

(b) by tlie prolonged illrKsss of the President, trial judge advocate or ti e 

accused ; 

(c) by the death of the President or the trial judge advocate ; 

(d) on tlie making of a re[)ort under sub-section fcj of section 143. 

(i^) Whenever a (a>nrt-in<trtial is dissolved l>y virtue of sub-section f 7 th 
accused may be retiahai. 

124* Ascertaining the opinion of the Court. 

(1) Subject to tl}e provisions of sub sections ‘^nd ever)' (jucstioii foi 
determination i)y a C iourt-inai tia! shall be decided by tlie vote of the inajnritv 

Provided that where tliere is an e(|uulity of votes, the decision most fa\ nui . 
able to the ac’CiiscKl shall prevail. 

(2) T1k‘ sentene(‘ of d(*ath sliall not lie [lassed on any ofhauler unless lour ,(t 
least of the iiKunbers present at the court-martial w'here tlie number duos 
exceed five, and in all othcfr cases a majority of not less than two tliirds of tii' 
members present, eonenr in the sentence. 

(3) Where in respect of an oflenee, the only punishment vvliicli ma\ l^e 
awarded is death, a finding that a charge for such offence is proved shall iu>( 
be given unless four at least (d the members present at the court-martial wliere 
the number does not exceed five, and in all other cases a majority of not les^ 
than two-thirds of tlu* mcmliers present, concur in the finding. 

125* Finding that the offence was committed with intent involving less 
degree of punishment. 

Where the amount of })imishment for any offence depends upon tlie intent 
with which it has been committed and any person is charged with having 
committed such an offence with an intent involving a greater degree of punish- 
rnent. a Court-martial may find that the offence was committed with an intent 
involving less degree of punishment and award such punishment accordingl) . 

12S« Alternative findings. 

If the accused is charged with one offence and it appears in evidence that Ik 
committed a different offence for which he might nave l>een charged unciei 
section 91, he may be convicted of the offence which he is shown to hav e 
committed although he was not charged with it. 


12T* Finding lesser offence proved on charge of greater offence. 

( 1 ) When a person is charged with an offence consisting of several [)aiti- 
culars, a combination of some only of which constitutes a complete minor 
offence and such combination is proved, but the remaining particulars are not 
proved, he may be convicted of the minor offence although he was not charged 
with it. 


Section 123 — Note 1 


[1] The word “triaP* is well understood in the word “trial” is used in the same jg 

criminal law and it ends when the proceed- that Act. 1900 Bom 502^(510) jA 1 B 

ings in trial Court come to an end. The vari- C 135] : 1960 Cri L Jour 1558 (FBh 
ous provisions of the Navy Act also show that 
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(i^) When a person is charged with an olfence and facts are proved which 
reduce it to a minor oHence, lie may be convicted of tlie minor offence althoiigh 
he was not charged with it. 

(3) When a j>erson is charged with an offence, lu' rna>' be convicted of an 
attempt to commit sucli an offence, although tlie attempt is not separately 
charged. 

128 * Transmission of proceedings to the Judge Advocate General of the 
Navy. 

The trial Judge advocate shall transmit in accordance with (he prescril>ed 
procedure witli as much ('XjK^dition as may be. the original proetH’dings or a 
complete and authentic atod copy thereof and the original scaitem’c of every 
Court* m<irtial .ittcmded by lorn, to tlie Judge Ad\oeate (ieneial ol the Navy to 
be dealt v. ith b> iiim in accordaiR c u ith the pro\ isions of ("h ijitci .\\\ 

12^* Right of accused to copy of proceedings and sentence. 

Every lac'rson tried b\' a ( t - inaiii.d aiid eon\'it'led s)»all be entitled on 
dernand to oik* copy of t in* proc eedings and sentence of snc*h ( -oui t - martial free 
of cost b it lui S'leh dianand shall !) ‘ allowed alter the lapsc‘ of one year from 
the date ol the final ckaasion oi such Court. 


IvULES AS TO EVIDENCE 

130. Application of the Evidence Act. 

Suiiject to the pros isions of this Ac t. the' Indi.in Evidence Act, 1872, shall 
ajijil) to all proct‘c‘dings iH iore a (aim t- martial. 

1 . Accused competent witness for defence. 

A pel soil accused of an oflien e I xdore a ( a)nrt*martial shall !u; a competent 
witness for tin' defence and mav gi\e evidcaic'c oi» oalli in disproof of thc^ 
eliirgcs made against him cn' an\' ])(.‘rson charged tog(‘l her with liirn at the 
same trial : 

Pros ide<l that " 

(' ) he sliall not l>e callcKl as a witness except ofi his own rcujnest in writ- 
ing, or 

(h) his failure to give evidence shall not l>e made the sjibjc^ct of any comment 
by any of the: parties or the: C.'onrt or give rise to anv presann[)tion against 
himself or any person eliargecl together with him at tlie same trial. 

132. Judicial notice. 

A Co!iit- martial irniy take judicial notice of any matter within tlie general 
naval, army or air force experience and Knowledge? of the members. 

133. Presumptions as to certain documents. 

(1) VV'henever it i.s necessary for tlie j>urj>ostxs of either tl>e j>rf>sc‘eution or the 
defence to prove the contents of any voucher, reccupt. ac count, muster, sfiip’s 
liook, letter, signal, telegram or other document made or kept in pur.suanc e of 
any Act of the LegishUnre, any regulations framed under this Act or of the 
custom of the service, a copy of the same {lurporting to be signed and certified 
as a correct copy by the officer for the time being commanding tlie ship in 
which the same was made or kept or by a Secretary to tlie Central C'ovcrnrnent, 
may lx: received as evidcfice of such document anu of the matters, transactions 
and accounts therein recorded. 

(‘^) A Navy List or Gazette or other official document piirnorting to l>e 
published by authority of the Central Government or the Cliiet of the Naval 
Staff shall f>e evidence of the .status and rank of officers therein mentioned and 
of any appointment held by such officers until the contrary is proved. 
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Where it is shown that a person is borne on the books of a ship of the 
Indian Navy, such fact shall be evidence that such person is subject to naval 
law until the contrary is proved. 

Explanation. In this section, the term “books of a ship" shall include any 
oflBcial book, document or list purix)rting to contain the name or names of 
person app>ointed to the ship. 

(4)V^\ierG any person subject to naval law is being tried on a charge of 
desertion, improperly leaving his ship, or absence without leave and such 
person has surrendered himself into custody of or has been apprehended by any 
person subject to naval law or by a person subject to the law relating to the 
government of the regular Army or the Air Force, a certificate purporting to 
be signed by such person and stating the fact, date and place of such surrender 
or apprehension shall 1)€ evidence of the matters so stated unless the contrary 
is proved. 

(rj) Where any person subject to naval law is being tried on a charge of 
desertion, improperly leaving his ship, or absence without leave and such 
person has on arrest or surrender been taken to a police station, a certificate 
purporting to be signed by the officer-in-charge of the station and stating t!ie 
fact, date and place of such surrender or apprehension shall be evidence of tlic 
matters stated unless the contrary is proved. 

(6) Any document purporting to be a report under the hand of any chemical 
examiner or assistant chemical examiner to Government upon any matter or 
thing duly submitted to him for examination or analysis may be used as evidenc e 
in any proceeding under this Act, 

(7) The statement of a naval, army or air force medical officer tak(‘ii and 
attested by the commanding olFicer of a ship or establishment may be givem in 
evidence in any proceeding under this Act: 

Provided that tlie Court may, if it tluhiks fit, and shall if so recjuired b\ tin 
l)r()secutor or the accused, summon and examine such medical officer as totin' 
subject-matter of his statement. 

(H) If it is proved that an offender under this Act lias absconded and that 
there is no immediate prospect of arresting him, the commanding officer or 
other prescribed person may, in his absence, examine any persons who might 
appear to him to be acquainted with the case and record their depositions on 
oath and any such deposition may on the arrest of such person be used in 
evidence against him in any proceeding under this Act, if the deponent is dead 
or incapable of giving evidence or his attendance cannot be procured without 
an amount of dtuay, expense or inconvenience which under tne circumstances 
of the case would oe unreasonable. 

134« Summoning of witnesses. 

(I) Every person who mav lie required to give evidence or produce a docu- 
ment before a Court-martial 'shall be summoned in the prescribed manner in 
writing under the hand of the Judge Advocate General of the Navy or the trial 
judge advocate. 

( 2 ) Every person who may be required to give evidence before a command- 
ing officer or the officer preparing a summarv of evidence in accordance with 
the regulations made under this Act or oefore a Ixiard of inquiry shall be 
summoned in the prescribed manner by writing under the hand of the Judge 
Advocate General of the Navy or the senior officer in the station or such other 
officer prescribed in this behalf. 

( 3 ) In the case of a witness subject to naval law or to the law relating to the 
Government of the regular Army or the Air Force, the summons shall -be served 
in the manner preserved. 

{ 4 ) In the case of any other w^itness, the summons shall be served either in 
the prescribed manner, or it shall be sent to the Magistrate within whose 
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jurisdiction the witness may be or resides and such Magistrate shall give elFect 
to the summons as if the witness were retjuirecl in the Court of such 
Magistrate* 

( 5 ) When a witness is required to pnxUice any particular dwument or thing 
ill his possession or jx)\ver. the summons shall descriU' it with reasonable 
precision. 

( 6 ) Every |)erson not subject to naval law who may be summontxl as aforesaid 
shall be alloweil and paid such reasonable ex|>enses as may \w [irescrilieti, 

( 7 ) Nothing in this section shall l>e deemed to aUect the operation of sections 
123 and 121 of the Indian Evidence Act. 1S72,* or to apply to any document in 
the custody of the jxistal or telegraph authorities. 

[a] Tht*s<‘ provision'^ of tin* F.viilrm'o Art. IH72, ur iv follows — 

“12a. FvuJt^tu'^ ns to af Of Staie . — No one shall Ik* to «' ajiy i viilriu r 

(lorivod trout nupvihlisluKl ollit i il nn onK rolatiiijt; to any allairs ot Stat(\ I'Xt t'pt witli tin* 
iHTmission ot tin* oliu tT at tin* hrad ot thr tinrut roiu cmtsl, \\ ho shall vttvo or wilh- 

hoKl such permission as he tluuk‘‘ lit 

124. < — No pul>li< oilirri vhall Ik* c oiu|>t»lh*tl to ilisi lost' t oni» 

muuic itit)ns madr to linn in f>Hi(aal t onlidrnrr \x hrn In* lonsidcrs th.it the* fuildjo intorcsts 
would sulItT by t!u‘ disclovtin*.” 

135 . Commissions for examination of witnesses. 

(1) \Vhene\ er in the course of a trial by ( a>ui t martial, it appe*irs to the trial 
jtidge advocate tliat tlu* cxainination of a witness is necessary lor the ends of 
justic e and that tlu* attendance of such witness cannot Ik* j>rocured withotit att 
amount f)f d(*lay. e\pc*nsc‘ or in(‘on\ i*tii(‘nce whic li imd(*r tlu* t ircnmslanees of tlur 
ease wotdd lx* tinrc asoiiable. the* trial judge advocate may disnense with such 
attendance and may aj)pl> to the ]»idge Advocate (General of the Navy to issue 
a coininission to any l)istric:t .Magistrate or Magistrate oi tlu* first c lass within 
the local limits of u liose jurisdic tion such witness resid(‘s. to take the evidence 
of such witness. 

The trial in such an c*vent may be adjourned for a specified time reason- 
ably sufficient for the execution and return of tlie commission. 

( 3 ) The judge Advocate (it neral of the Navy on receipt ol an aj)plication 
under sub-section ( I) may. it he thinks fit. issue a commission to the District 
Magi.strate or Magistrate of the first class or an authority exercising in that 
place powers ecpiivalent to those of a Magistrate of the first class under the 
Ccxle of Criminal Procedure. 1H9S, for the examination of the witness. 

( 4 ) The Magistrate or aiitluu ity to whom the* commission is issued or if he i.s 
a District Magistrate he or such Magistrate of the fir.st class as is appointed bv 
him in this IxTialf shall proceed to such place where the witne.ss is or shall 
summon the w itness fx?fore him and shall take down his evidence in the same 
manner and may for (his niirpo.sc exerc ise the .same powx*rs as in tri ils of 
warrant cases under the Cocle of Criminal Procedure, J89H. or of any corres- 
IX)nding law in force at the place where the evidence is recorded. 

136 . Examination of witnesses on commission. 

(1) Where a commission is issued under the provisions of section 135. the 
prosecutor and the accused may respectively forward any interrogatories in 
writing which the trial judge advocate may think relevant to the issue and the 
Magistrate or authority to w^hom the commission is directc^l or to whom the 
duty of executing suen commission has been delegated .shall examine the 
witness upon such interrogatories. 

( 2 ) The prosecutor and the accused may appear Ixjfore such Magistrate or 
authority by counsel or, except in the case of an accused person in custody, in 
person, and may examine, cross-examine and re-examine, as the case may be,, 
the said witness. 



<588 [S8 137,139] 


[TheI Navy Act, 1957 


(3) After a commission issued under section 135 has been duly executed, it 
shall be returned together with the deposition of the witness examined there- 
under to the Judge Advocate General of the Navy who issued the commission. 

(4) On receipt of the commission and the deposition returned under sub- 
section (3), the Judge Advocate General of the Navy shall forward the same to 
the trial judge advocate at whose instance the coYnmissiori was issued. 

("oj The commission, the return thereto and the deposition shall be open to 
inspection by the prosecutor and the accused and may subject to all just excep- 
tions be react in evidence in the case by either the prosecutor or the accused 
and shall form part of the proceedings of the trial. 

(6 Any deposition so taken shall be received in evidence at any subsequent 
stage of the trial whether before the same Court or, if the said Court is dissolved 
meanwhile, before another Court convened for the trial of the accused in 
respect of the same charges. 

137 . Power to summon and examine material witnesses. 

(l)Thc trial judge advocate may, at any stage of the trial, summon any 
person as a witness or examine any person in attendance, though not sinnmonecl 
as a witness, or recall and re-examijie any person already exainiiied ; and the 
trial judge advocate shall summon and examine or recall and re-examine any 
such person if his evidence; appears to tlie Court or to the trial judge ad\ oeate 
as essential to the; Just decision ol tlie case. 

Summons te> (ho witnesses shall be issued as prox ided under tliis Act. 

Cojjipcniiaiion to aggrieved persons out of fine 

138 . Power of Court to pay compensation out of fine. 

(1) Whenever a Court-martial imposes a fine as a punishment, t!ic Court may 
when passing judgment order the whole or any j)art of tlie fine reeo\’ered to be 
npi)lied, — 

(a) in the payment to any person aggrieved as compensation for any loss or 
injury caustic! l)y the oWrnce; 

(b) when any person is convicted of any civil ofience which includes tlieft, 
criminal misappropriation, cudminal l>reac:h of trust or cheatifig or of 
having dishonestly received or retaiiK*d, or of having voluntarily assisted 
in disposing of stolen }iroperty knowing or having reason to believe the 
same to be stolen |)roperty,^ in compensating any bona fide purchaser of 
the property for the loss of the same if such property is restored to tiie 
possession of the person entitled thereto. 

(2) No such payment or compensation sluill, liowcvcr, be made before the 
expiry of fifteen days from the date of the sentence, and when a petition is 

S resented against the conviction or sentence until the said petition is 
isposed of. 

[al Scs section 3(25) of this Act. The relevant provisions of the Indian Penal Code, 
giving the meanings resp(x;tivcly assigned to the offences mentioned in this s(*ction art* j 
Swtions 378 (tludt), 403 (Criminal misappropriation), 405 (Criminal breach (H trust). 
(Cheating), 411 (Dislionesllv receiving or retaining stolen property) and 414 (Xoluutaiily 
assisting in disposing of stolen property). 

Power of Courts-martial respecting cofiUmpt, etc. 

139 * Summary punishment for contempt of Court by person subject to 
naval law. 

When any person subject to naval law commits any offence as is described 
in section 69 in the presence of or in relation to a proceeding before a Court- 
martial such Court-martial may punish the offender summarily by imprisonment 
for a term which may extend to three months or such other less punishment as 
may be awarded for that offence under section 69. 
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140* Summary punishment for contempt of Court by person not subject 
to naval law. 

When any }>erson not s\ihject to rjuval law commits an offence as is descrilxxl 
in section 165 in the presence of a Courl-martial, such Court-martial may take 
such person into custody and at any time Ixdore the rising of the Court on the 
same day, if it thinks fit, take cognizance of the offence and sentence the? offcmder 
to fine not exceeding two hundriH.! iuptx*s or in default of paynumt to simple 
imprisonment for a term which may e*\tend to one mouth, unless sucli fine 
shall \y€ sooner paid. 

141- Powers of Court-martial when certain offences arc committed by 
persons not subject to naval law. 

When any such oHence as is descrilx^d iu section 165 of this -Act or scctioti 193, 
section 191, section 195, section 196. section 199, section 2(M), section 22S, 
section 163 or section 171 of the Indian Penal Codc'^ is committed hy any jicrson 
not subject to na\ al law in or in rtdation to a proceeding before a ( 'ourt -martial, 
such Court-martial or the oliicin ordering the same if suc'lr Court-martial is 
ilissolved, may (‘xcreise the powers under section 17(> of th(‘ Ctnlc of Criminal 
Procedure, 1S9S, as if it or he were a (aiinina! (.'onrt within the meaning of 
that S(X'tion. 

;ij 7 lit* (l»*s<ub(*d ill liu* s<*t tionv t)i thr Imli.in I\‘n.d in this 

''(•rticMi .irt‘ : S 10 fhini''hnu*nt tor t.dst* ev n Iciu «■; S 1 9 T 7 '.i ving or t.ihrii .Uinu laUo 
rvidenof with inU'iit to protnin* roio n tiou t .ipit.il ollrm r; it iniKH c'iit ptunon l»o 
tl\('rrl)y c oiivii tod and c'xec'utod . S, lOo (hvi vl or t ihin atinv( talso c*viilou<a* v\'itli intont 
to pi(>( nia* ( On\ n tion ot otiom o i>iim'vh.il>h* , ith iinpi isonniont tor hit*, S, 196 ““ Usinj^ 
cvidoiH (' knoNsn te) In* iaKc. S 199 I’alsc vt.tfniont inatli* in tUM laiMtion wliicli is l»y 
law rtv (*i\ al)h* a^ o\ idriH a*. S. 20U I'sun* a- fruo such drtlaration knounuj it tti ho 
tals(‘. S 22S InUntional insult or jntoMn|>tion to puhlic* sorvant siltiniLt in jtnlu iil 
protaH'din^, S 76 i l'ory:<’rv, S. -471 t sin^ as i^onniin* a tor^t'd doomnont. 

142. Powers of Courts-martial and disciplinary Courts in relation to 

proceedings under this Act. 

.Any trial by a Cann t martial or disciplinary (dourt under the irrovisions of 
this Act shall l)e deemed to be a judicial proceeding within the meaning of 
sections 193 and 22S of tlie Indian Penal Code,*^ and the Court-martial or 
ilisciplinary (anirl sliall lie deemed to be a (anirt witliin tlu' me.iniiig of 
sections 480 and 482 of the Cmle of (aimiind Proc(*dure, 1S9S. 

t a ! .bVr h'uot-notc* ‘a’ nndt.*r stN tion 141. 

[j 11 nac y of arc u s cd 

143. Accused found insane during trial. 

(ij Where it appears in the course of the trial !)> (a)urt-marlial of any person 
charged witli an offence that such person is insane, the Court shall find specially 
the fact of his insanity and shall order such person to be kept in strict custrxly 
in such place and in such maimer as tlie Court may deem fit until tfie direetions 
of the Central Government thereupon are known. 

(^J Every such case shall be reported by the Court to the convening autlion'ty 
for orders of the Central Government anil it shall be lawful for the Central 
Government to give orders for the safe custody of such person in such place 
and in such manner as the Central Government may deem fit. 

(3) Whenever on the receipt of a report from tlie Central ( hi vern merit or 
otherwise the convening authority considers that such person capable of 
making his defence, the convening authority may take steps to convene a Court- 
martial for the trial of such person. 

144# Lunacy of the accused at the time of offence. 

(l) Whenever any person subject to naval law is acquitted upon the ground 
that, at the time at wnich he is alleged to have committed an offence, he wa8» 
by reason of unsoundness of mind, incapable of knowing the nature of the act 

[Val. 10.] 2 A.M, 44. 
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alleged as constituting the offence^ or that it was wrong or contrary to law, the 
finding shall specifically state whether he committed the act or not. 

( 2 ) Whenever the finding made under sub-section (l) states that the accused 
person committed the act alleged, the Court-martial shall, if such act would, 
out for the incapacity found, have constituted an offence, order such person to 
be detained in safe custcnly in such place and in such manner as may be pre$cril)cd 
and shall report the action taken to the officer coin^ening the Court. 

(/]) The officer convening the Court shall then report the case for the orders 
of the Central Government and shall take necessary steps to detain the said 
person in safe custody pending receipt of such orders. 

( 4 ) The Central Government may on receipt of a report under sub-section f:> ) 
order the accused j)erson to be detained in a mental hospital or other suitable 
place of safe custody. 

J)isposal of Property 

145 . Disposal of property pending trial. 

^Vhell any i)roperly regarding whicli an offence appears to have been com- 
mitted or which appears to have been used for the eorninission of an oifcaice 
produced before a Court-martial, the Court may make siudi order as it thinks 
fit for the proper custody of s\ich property pending the conclusion of the trial 
and if the propert)- is subject to speedy or natural decay may aft(?r reeonlin^ 
such evidence as it thinks necessary order it to he sold or othcruisr 
disposed of. 

146 * Disposal of property regarding which offence is committed. 

( 1 ) When the trial before any Court-martial is concluded, the (>ourt ina; 
make such order as it thinks fit for the disposal by destruction, confiscation or 
delivery to any person claiming to be entitled to possession thereof or otlier- 
wise of any property or document j^rodneed l)efore it or in its enstodv or 
regarding which an offence appears to have been committed or winch has \)con 
used for the commission of any offence : 

Provided that excerpt in the case of property which is sul)ject to speedy or 
natural decay siich property or document shall, if so recjuired by regulations 
made under this Act, be kept in custody until the orders of the Chief of the 
Naval Staff are known. 

(2) An order under s\ib-section ('Z j shall not be carried out for one niontb, 
unless the j^roperty is subject to speedy or natural deca\-. 

(3) When an order under this section cannot lie conveniently carried out bv 
persons in the naval service, a copy of such order certified l)y the Chief ol the 
Naval Staff or an officer prescribed in this behalf, may he sent to a Magistrate 
within whose jurisdiction the property is for the time being situate and siu h 
Magistrate shall thereupon take steps to cause the order to be carried ii^to 
effect as if it were an order passed by him. 

Explanation- — In tills section the term '"property” includes, in the case ol 
property regarding wliich an oilence appears to have been committed, not onlv 
such property as has been originally in the possession or under the control oi 
any person, but also any property into or for which the same may have iK^en 
converted or exchanged and anything acquired by such conversion or exchange 
whether immediately or otherwise. 


Section 146 — Note 1 

[1] The word “trial** is well understood in that the word “trial** is used in the same 

criminal law and it ends when the proceed- in that Act. 1960 Bom 502 (510) [A I R V **4 

ings in the trial Court come to an end. The C 135] : 1960 Cri L Jour 1558 (FB). 
various provisions of the Navy Act also show 
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CH.APTER .\IV 
Execution op .sentencics 
147 . Form of sentence of death. 

In avvardini; a sentence of death, a Court- martial shall in its discretion 
direct that the oftcndcr shall snlier death by bein^ liarn^txl by the neck until 
he bo dead or sliall siiller death by being shot to death. 

148 » Interim custody until execution of sentence of death. 

A person sentencxxl to death may be detaiiunl in naval eustody or may be 
removed to a civil prison to \)c kept in ^mstody until further orders be received 
from the Central Ciovernrnent. theCduef of the Naval Stall or the odieer order- 
ini; the Court-martial b\’ w Inch lie was sentenced to death or (UlKa* [)]eseril>e<l 
ofmx*r and the order in the j^resc ribed form of the Camtral (a)venum'nt. the 
Chief of the Naval Stall or the cxmvxMung authority or such ofliccr shall be 
sufficient warrant for detaining tlu* piason in c usltulv. 

149 . Execution of sentences of death. 

(l) \\ hen a seniemee of death is to be exeented tiu* Cdiief of the Na\‘al Stalf 
or the convening authorit\* or the nreseribed ollicer shall give dux'ctions as to 
the timex place and manner in wliieh sentcncx^ is to be eanitxl out and the 
ord(n- of such oilicc r or authority in the j^resi rilK tl form shall be sulheient 
w arrant for the cxxixaition oi such sentimcxx 

(:j) 1‘here shall Ix' attached to the prc'seribcx! form an ordt'r of the Central 
(ios ernm<*nl (x-i tifv ing the confirmation of the* sentencx? liy tlu' (aaitral Govern, 
incut in all c ases wdu^re suc h confirmation is mx'Cssary ; and where such 
confirmation is not nc^ccssary, a certificate of the (duel of the Naval Staff or 
other prescribed ollicx*r slating that such confii ination is not necessary. 

150 # Place of imprisonment and detention. 

(!) Ixvery te rm of imprisonment \vh(‘ther imprisonment was awarded as an 
original or conunuted punishment may be sct\ ed in a naval prison, naval 
detention (juartcu s or in any ci% il jirison, honsf* of correction or nalitary or 
air force prison or dc'tcmtion barracks. 

fxv Fa cry term of detention whcilier tin* detcailion was awardcxl as an 
original or commutcxl punishment may be sc’rved in any naval dcMcaition 
(piartcTS or army or air force de tention barracks. 

(:i) Wdicne in pursuance of (liis Act, a person is scailencetl to imprisonment 
or detention or has his .sentence commuti ii to imprisonment or detemtion. tlie 
order in tlie prescribed form t)f the Central Cvovernment or tiie Chief of the 
N;ival Staff or tlie officer ordering the ( XMirt-inartial l>y whirl) such person was 
sentenced or the senior oflicxa pre.sent in j>ort or, if lie was sentenced liy 
the commanding officer of a ship, or other officer empowxTed under this Art to 
exercise like powers, the order in the prescribed form of such commanding 
officxu- or other ofiicer, .shall be a sufficient warrant for tIu* sending of such 
person to the place ol imprisonment or detention, as tlie case may Iku therfi to 
undergo the sentence according to law, or until lie reaches such place of im- 
prisonrnent or detention for detaining him in naval custody or in tlie ease of a 
person .sentenced to impri.sonmeijt, in any civil prison or place of confinement, 

151 . Commencement of sentence. 

( 1) Subject to »the provisions of sub .section ( 2 ) every term of imprisonment 
or detention awarded in pursuance of this Act shall Ik? reckontxl as commenc- 
ing on the day on which the sentence was awarded. 

( 2 ) Where by reason of a ship being at sea or off a place at which there is 
no proper prison or naval detention quarters, a sentence of imprisonment or 
detention, as the case may be, cannot be duly executed, then subject as herein- 
after mentioned, an offender under the sentence ofpmprisonment or detention, as 
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the case may l>e, may be sent with all reasonable speed to some place at which 
there is a proper prison or naval detention quarters or in the case of an offender 
under sentence of detention to some place at which there are some naval 
detention quarters in which the sentence can be duly executed ; and on arrival 
there, the offender shall undergo his sentence in like manner as if the date of 
such arrival were the day on which the sentence was awarded and notwitii- 
standing that in the meanwhile he lias returned to his duty or become entitled 
to his discharge; and the term of imprisonment or detention, as the case mav 
be, shall be reckoned accordingly, subject however to the deduction of any time 
during which he has been kept in confinement in respect of the said offence. 

152« Imprisonment of offender already under sentence. 

Whenever a sentence shall be passed by a Court-martial on aii offender 
already under sentence either of detention or imprisonment passed upon him 
\inder this Act for a former offence, the Court may award a sentence of deten- 
tion or imprisonment for the offence for which he is under trial to coinmenee 
at the e\'i)iration of the sentence of detention or imprisonment to which he has 
been previously sentenced : 

Provided that so much of any term of detention imposed on a person l)\ a 
sentence in pursuance of this section as will prolong the total term of deteniion 
beyond two years shall be deemed to l)e remitted. 

1S3« Change of place of confinement. 

Whenever it is deem(‘d expedient, it shall l)e lawful for the (Central Co\cra- 
ment, the Chief of the Nasal Staff or senior officer present, b\' an oi\L'r ni 
writing in the prescribed form, from time to time to change the placr of 
confinement of any offender imprisoned or sentenced to be imprisoned or 
detained in pursuance of this Act or of any oliender undergoing or senteneeci to 
undergo detention; and the gaoler or other person having the custody of sik h 
offender shall immediately on the receipt of such order removt' siich ofierxlsT 
to the gaol, j)rison or house of correction or, in tlie case of an offerKler under- 
going ()r sentenced to undergo deteiition, to the na\al detention (juarttas 
mentioned in the said order, or shall deliver him over to naval custody for the 
purpose of the offender being removed to such prison or naval detention 
([uarters, and every gaolei or k('eper of such last-mentioned prison, g.iol. or 
ho\ise of correction or naval detention c|uarters shall, upon being furnished 
with such order of removal, receive into liis custody and shall confine pursuant 
to such sentence or order every such offender. 

154>« Discharge or removal of prisoners. 

Whenever any offender is undergoing imprisonment or detention in pursuance 
of this Act, it shall be lawful for the Central Government or the Chief of the 
Naval Staff, or where an offender is undergoing imprisonment or detention In- 
order of his commanding officer, for siicn commanding officer or the Centra! 
Government or the Chief of the Naval Staff, to give an order in writing in tiie 

f >rescj-ibed form directing that the offender be discharged; and it shall also !^e 
awful for the Central Government and the Chief of the Naval Staff, in’ order 
in writing in the prCvScribed form, to direct that any such offender be delivered 
over to nav^al custody for the purpose of l>eing brought before a Court-martial, 
either as a witness or for trial or otherwise, and such offender shall accordingly, 
on the production of any such order, be discharged, or be delivered over to 
such custody. 

15S. Time of detention in naval custody. 

The time during which any oflPender under sentence of imprisonment or 
detention is detained in naval custody shall be reckoned as imprisonment or 
detention under his sentence for whatever purpose he is so detained; and the 
governor, gaoler, keeper or superintendent who shall deliver over any sue i 



[The] Navt Act, 1957 {$s V5«.i5#] 898 

offender shall again receive liim from naval custoti) . so that he may undergo 
the remainder of his punishment, 

156. Removal of insane prisoners. 

If an\ person iinnrisoned or undergoing detention I>> virtue of this Act shall 
l>ecome insane, and a certificate to that effect shall Ik' given 1>> two physicians 
or surgeons, the Clentral Government shall. l)y warrant in the jnesenut'd form, 
direct the removal of such person to such asylum or other proper reeeptacle 
for insane [>ersons in India as it ma\ judge proper for the une\pire<l term of his 
imprisonment or detention: and if any sneh ix^rson shall in the same manner Ix^ 
certified to be again of sound mind, the ('entral Cioxernment muv issue a 
warrant in the presciil>ed form for liis IxMiig removed to such prison or jdace 
of confinement or in the tMsi' of a |KM‘Son scnl<aKcd to detention, such naval 
detention quarters as may Ix' iUh iihhI expedient, to undergo th(‘ remainder of 
his punishment, and every gaoltu or keeper of any prison, gaol, or liouse of 
correction shall receive him aeeordinglv, 

1S7» Naval prisons and naval detention quarters. 

I'he Gentral (Government mav set apart any buildings or ve.ssels or an) jiarts 
thereof as naval prisons or naval detention (juartr'is and any buildings, vessels 
or parts of buildings or v essels so set apart as nav al prisons or naval detention 
(inarters, as tlie cast* may l>t‘. shall lx* deemed to lx* naval ])risons or navad 
detention ([u*irt(*rs r espeetiv el\ , within the iix aning c»l this Act. 

158. Execution of sentence of fine. 

When a sentence of fine is imposed under this Atd by a (Jonrt-martial or 
disciplinary (iourt. the ollieer ordering tire (Guurt *mai tial or disej[)linary CGonrt 
mav transmit a eo[n of tin* order imposing th<' fin(» duly eei'tili(*d under his 
hand to any Magistrate' in Inilia, and such Magistrate' shall ther('n|)on (‘anse the 
fine to 1)0 recov ered in accordance' with tlie provisions of the (axh* (»f ( aiminai 
I’roeedure, liS9S, or iUJV law corresponding thereto in force; in the' Slate of 
Jamrnn and Kaslrmir as if it we re a se'iite'nee of fine imposed by suc h Magistrate. 

159. Power to make regulations in respect of naval prisons and detention 

quarters. 

(1) The (Gentral (iovc;rnme‘nt may. by notification in tlu* OKieial (Gazette, 
make regulations i)rovKiing, 

(a) for the government, management and le'gulation of naval prisons and 
detention epiarters; 

(b) for the appointment and removal and pow(*rs of inspectors, visitors and 

officers thereof; 

(c) for the focxl, bedding and clothing of prisoners or persons nndf;rgoing 

detention therein; 

(d) for the labour of si ch prisoners or persons therein and for enabling sncii 

prisoners or persons to earn by special industry and good conduct 
remission of a portion of their sentence; and 

(e) for tlie care of such prisoners or persons, their safe custmJy and the 

mainteriance of good order and discipline among them and the punish- 
meut by personal correction, restraint or otherwise of oflencrvs committed 
by such prisoners or [X'rsons. 

The regulations to lx* made under this section may apply to naval nrisons 
or detention quarters any of the provisions of the Prisons Act, 1891, and rules 
made thereunder, imposing punishments on any jxtsoms not being prisoners or 
relating to the duties of gaolers, medical officers and other officers of the prisons. 

(S) The regulations to be made under this section shall not authorise cortX)ral 
punishment to be inflicted for any offence. 
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CHAPTER XV 

JUDICIAL Review of Courts-martial Proceedings 

160 « Judicial review by the Judge Advocate General of the Navy. 

(ij All proceedings of trials by Court-martial or by disciplinary Courts shall 
l)e reviewed by the Judge Advocate General of the Nav^y either on his own 
motion or on application made to him within the prescribed time by any 
person aggrieved by any sentence or finding, and the Judge Advocate (General 
of the Navy shall transmit the report of such review together with such 
recommendations as may appear just artd proper to the Chief of the Naval 
Staff for his consideration and for such action as the Chief of the Naval Staff 
may think fit. 

f:^) Where any person aggrieved has made an application under sub-sec- 
tion (ij, the Judge Advocate General of the Navy may. if the circumstances of 
the case so recjuire, give him an opportunity of being heard either in person 
or through a legal practitioner or an officer of tlie Inclian Navy. 

161 * Consideration by the Chief of the Naval Staff. 

(ij On rceeipt of the report and recommendations if any, under section IGO, 
the Cliief of the Naval Staff shall in all eases of capital sentence and in all 
cases where llie Court-inarti^il is ordered by the President, and may in other 
cases transmit the proceedings and the report to the Central Governnieut 
together with such recommendations as he may deem fit to make. 

Nothing in section lOO or this section shall authorise tlie Judge Advocate 
General of the Navy or th(' Chief of tlie Naval Staff to make any recoinmciida- 
tion for setting aside, or tlie (>cntral Government to set aside, an order of 
acquittal passed under this Act. 


CHAPTER X\T 

Modifications of ptndings and Sentences, pardons and 
Commutation, remission and Suspension of sentences 

162 . Petitions to the Central Government or Chief of the Naval Staff 

against findings or sentences. 

Any person suliject to naval law who considers himself aggrieved by a 
frnding or sentence of any Court-martial may present a petition to the Central 
Government or to the Chief of the Naval Staff, and the Central Government or 
the Chief of the Naval Staff , as the ease may lie, may pass sucli order thereon 
as may he tliought fit. 

163 . Powers of Central Government and the Chief of the Naval Staff 

in respect of findings and sentences. 

(l) Where any person is tried under the provisions of this Act, the C>entral 
Government or the Chief of the Naval Staff, may, in the case of a con\ iction, 

(a) set aside the finding and sentence and acquit or discharge the accused 

or order him to be retried, or 

(b) alter the finding, maintaining the sentence (provided that such sentence 

may l>e legally passed on the altered finding), or 

(c) with or without altering the finding, reduce the sentence or commute the 
punishment awarded for any punishment inferior in scale, or 

(d) either with or without conditions, pardon the person or remit the whole 
or any part of the punishment awarded, or 

(e) either with or without conditions, release the person on parole : 
Provided that a sentence of imprisonment shall not be commuted 

sentence of detention for a term exceeding the term of imprisonment awarded. 
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and a sentence of dismissal with distxrace not accompani<xl bv a sentence of 
imprisonment shall not l>e coinmnttxl for a sentence of detention : 

Provided further that notliing in this section shall a\ithorise the Central 
Government or the Chief of the Naval Stuff to enhance the sentence. 

(3) Any sentence modified binder the provisions of snb-.seetiO!» f shall l )0 
carried into execution as if it had In en originally passed. 

(3) If any condition on which a person has l>een pardoned or released on 
parole or a punishment has Ix'en reniittcxi is in the ooiuion of the authority 
which granted the pardon, release or rernissit>n not fuliilled. such atithority 
may cancel tlu' [)ardon or release or remission and theteu[)on the sentence 
awarded shall l)e carried into eifeet as if such pardon, rt'lease or remission 
had not lx?en granted : 

Provided that in the ease of a person sentenced to imprisonment or detention 
such iKTSOii shall undergo on]\’ the unexpired portion of tlie senteiu te 

164 . Suspension of sentences. 

(1) Wliere a person has he<‘n siaitenecil to iinprisonnu rit <»r detention, the 
Central (iovernriient or the olheer who by \irtne of tlu* foregoing S(‘elion or 
sub-section (:>) of section loO has p«>\\'t‘r to is^iu' an order ol committal (herein* 
after in tliis section referr(‘d to as “tlu* c ornmittirig authority’*) may. in lieu of 
issuing sue h an order, order that the sentence be suspended until .in order of 
committal is issued, and in such ease - 

(ii) not vvitlistaiuling anyllung in this Act. IIk* tiain of tljc s(*nleiK’(* sliall not 
be reck('iK‘d as eonimeiK'ing until an order ol ('ommittal is issued ; 

(h) the ease may at any time, and shall at intiTN als of not more tlian three 
months, hc' reconsidererl by tlie (antral (avsaaimient or committing 
anthorit\' oi- the |ire.s('ribt*d oKit er, and if on any sue h roconsidcTat ion it 
apfiears to the (aaitral (dov’enmicait or C'oamntting a<ithority or such 
prescrilKal olhcer that tlie conduct of the olleiider since his eonvietion 
has btaai siic li as to justify a remission of th(* s<‘nt(*iU‘e. the (xmtral 
Government or eommitliitg authorit)' or such ]>reseril)iHl oflicer sliall 
remit the whole or an\' [>art oi it ; 

(c) subject to r<‘gulations made undt'r this Act, th(‘ (antral (aavernment or 
the committing autiiority or such preserilKal oilican may at any time 
whilst the sentence is sus|)<n(lcd issue an order ol committal and th(*re- 
upon the scntenc c* shall cease to l)e susjieiided ; 

(d) where a pcason subject to naval law, whilst a scaitenee on him is so 
sns{)end('(l, is sentenced to imprisonment or detention for any ()tht?r 
odence tlien, if he is at any time committed (‘ilher under th<' susj>enti(xl 
sentence or undcT any sucli subscaiucnt s< ntence*, anti wlietlicr or nt)t any 
such sulxseqmiit sc'/jlenta* has also luan susiaaahal. the (ommitiing 
authority may direc t that tlie two scMtenccss shall nm tather corieui rentiy 
or consecut iveh , so. howev ta*. as !»ot to cause a [xason to undergo detcai- 
tion for a period exceeding the aggregate of two consecutive years. 

(2) When a person has Inwri sentenced to imprisonment or detention and an 
order of committal has been issued, the Central (Government or the eomnutting 
autiiority, or prescrifxid officer may order tlie senteuca* to lx* suspended, and in 
such cases tlie person wliose senicaice is susixmded shall lie di.seha’'cn*d and the 
currency of the sentemee shall be suspended until he is again committed under 
the same sentence, and the provisions of clauses (h)/( r) imd (d) of sub^sec- 
tion (i)^ shall apply in like manner as in the case whcTC a sentence has fjeen 
suspended Ixjfore an order of committal has l>ecn issucch 

(3) Where a .sentence is su'^pended under this section, whether l>efore or 
after committal, the Central Government or, siibjeet to regulations made under 
this Act. tlie committing authority or officer by v\ horn tlic sentence is suspended 
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may, direct that any penalty which is involved by the punishment of imprison- 
ment or detention either shall be or shall not lie remitted or suspended. 


CHAPTER XVH 

OFFENCES IN RELATION TO COURTS- MARTIAL, DISCIPLINARY 

Courts and prisons 

165. Offences by persons not subject to naval law in relation to Courts- 
martial and disciplinary Court. 

Every person not subject to naval law, who, — 

(a) being duly summoned or ordered to attend as a witness l)efore a Court- 

martial or disciplinary Court fails to atteiKl without due cause, or 

(b) refuses to take an oath or make an affirmation legally required bv a 

Court-martial or disciplinary Court to be taken or made, or 

(c) being sworn or affirmed, refuses to answer any questions put by or before 

a Court-martial or disciplinary Court, which he is in law l)onnd to 
answer, or 

(d) refuses to produce or deliver up a document in his power whic h the 

Court-martial or disciplinary Court may legally demand, or 

(e) is guilty of contempt of Court-martial or disciplinary Court, 

shall be punished with imprisonment for a term which may extend to two 
years, or with fine, or with both. 

166« Penalties for aiding escape or attempt to escape of prisoners and for 
breach of prison regulations. 
flj Every person, who, — 

("a,) conveys or causes to be conveyed into any naval prison or naval clctcn- 
tion quarters any arms, tools, or instruments, or any mask or other 
disguise to facilitate the escape of any prisoner or person undergoing 
detention, or 

(b) by any means wliatever aids any prisoner or person undergoing detention 
to escape or in an attempt to eseape from such prison or naval detention 
quarters, whether an escape be actually made or not, 

shall be punished with imprisonment for a term which ma\ extend to fourteeii 
years. 

(2) Every person who brings or attempts to bring into a naval prison or naval 
detention quarters, in contravention of regulations made under this Act, anv 
spirituous or fermented liquor, shall for every such offence be punished with a 
fine not exceeding two hundred rupees and not less than one hundred rupees. 

(3) Every person, who, — 

(a) brings into a naval prison or naval detention quarters or to or for any 

prisoner or person undergoing detention, without the knowledge of the 
officer having charge or command thereof, any moriey, clothingr 
provisions, tobacco, letters, papers, or other articles not allowed by the 
rules of the prison or naval detention quarters, to be in the possession of 
a prisoner or person undergoing detention, or 

(b) throws into the said prison or naval detention quarters, any such articles. 

or by desire of any prisoner or person undergoing detention, without the 
sanction of the said oflScer carries out of the prison or naval detention 
quarters any of the articles aforesaid, 

shall for every such offence be punished with a fine not exceeding two hundred 
rupees* 
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( 4 ) Every person, who, — 

(a) interrupts anv officer of a nava] prison or naval detention cjuarters in the 

execution ot his duty, or 

(b) aids or alx^ts any i>erson to assault, resist, or i»»terru|>t unv such officer, 
shall for every such offence he punish<Hl with iiiiprisonineut wliich may extend 
to two years, or with fiiK\ or lK>th, 

(fi) Every fine recovered under, the foregoing; sub-sections of this section 
shall applied as the Central C»overninent may direct notwithstanding any 
law. charter, or custom to the contrary. 

16 * 7 . Penalty as regards gaolers, etc. 

Every governor, gaoler, and keeper of any |)risou. goal, or liousc* of eorrcx'tion 
or of any naval deterrtion (juarters. and ever\* person having the c harge of 
command of any placcv, ship, or vessel for imprisonment, who shall witlumt 
lawful excuse, reluse or negh'ct to rec‘ei\e or crrnfine. remove, liiseharge, or 
deliver up any offender against the provisions of this Aet. or any of them, slrall 
incur for ever> such refusal or neglect a pcuralty rrot c'xct'eding one thousand 
ru[>ees and (‘very such jHaKilty sliall Ix' a[)plied as tlu‘ (.'ential Covernment may 
direct notwithstanding any hiw, charier, or custom to the contrary. 


CHAPTER Will 


jiTXJE Advocate Ceneual of the Navy 

AND OFFICEliS OF HIS DEi’AKTMENT 


168 . Appointment of the Judge Advocate General of the Navy and hi# 
subordinate officers, 

(l) There shall he appointcxl hy tlu' Ontral ( iosc'rnment a fudge Advocate 
General of the Navy and as rnanv judges advocat(*s m th(‘ department of the 
Judge AcKocate (aneral of the Navy as the (Central (ioNeinmeiit may dofcm 
necessary. 

(^) Out of the judge acKocates so aj)jK)iiitcHi. the (Tmtial (iovermiumt may 
designate any onc‘ to 1 k‘ the Deputy Juclge Advocate Ceneral of the Navy, 

( 3 ) A person shall not he cjualified for appointment as judge Advocate 
Cwuieral of the Navy unless he — 

(a) is a citizen of India, and 

ibj has for at least ten years held a judic ial ofhc in the territory of India, or 

(c) has for at least ten years Ix'en an advocate of a High C!ourl or iwu or more 
such CcJurts in succession. 

(4) A person shall not he cjualified fc” appointment as Deputy judge Advocate 
Ceneral of the Navy unless he — 

(a) is a citizen of India, and 

(b) has for at least seven years held a judicial office in the territory of India, 

or 

(c) has for at least seven years l>een an rnjvocatc* of a High Court or two or 

more such Courts in succession. 


Section 167 — Note 1 

[11 The accused, subject to navy law. was 
convicted for murder by an ordinary criminal 
Court and sentenced to imprisonment for life. 
After the judgment was pronounced, the ac- 
cused matte an application for leave to appeal 
to the Supreme Court, before the warrant 
issued for the arrest of the accustxi who was 
in naval custody, could lx? executed the Ciov. 
ernor issued an order under Art. 161 of tlw? 
Constitution suspending the sentence subject 
to the condition that the accused was to 


rem.'ftfi in n ival <:u<»,(<Kly till the ilisj^osal of 
the appeal to thi* Suprcuic (.‘ourt, U^Ul that 
tiu? pitn and suh^taiKc ot ^ condition was 
that the ai'cnvi^fl shoulrl rciiuin in enstmiy 
and not (lie mode or m inner of that cnsto<ly. 
Henc*!* till- Governor's order was not unconslU 
(ntional and invalid Imx anse it contemplated 
the detention of the accused In a naval Jait 
which detention was not ft press) y anttiorised 
bv law (N' lvv AcD 1900 Ifom 502 (5U, 512> 
[A\n V47 cm ] : 1960 Cri L Jour 1558 (FB). 
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(5) A person shall not l>e qualified for appointment as a judge advocate 
unless he — 

(a) is a citizen of India, and 

(b) is qualified for enrolment as an advocate or a pleader of a High Court. 

Explanation. — For the purposes of this section, 

(a) in computing the period during which a person has l>een an advocate of 

a High Court, there shall he included any period during which the 
person has held judicial office after he became an advocate; 

(b) in computing the period during which a person has Imld judicial office in 

the territory of India or been an advocate of a High Court, there s hall 
l>e included any period before the commencement of the Constitution 
during which he has held judicial office in any area which was 
comprised before the 15th day of August, 1947, within India as defined 
in the Government of India Act, 1935, or has practised as an advocate of 
any High Court in any such area as the case may be; 

fcj the ex[)ression ‘'judicial office'' shall be deemed to include the office of 
the Judge Advocate of the Fleet or any of his deputies or assistants and 
any other legal or judicial office in the dej)artment of tiie Judge Advocate 
of the Fleet held before the commencement of this Act, and the office of 
the Judge Advocate (icvneral of the Navy or of a judge advocate held 
after tlie commencement of this Act. 

169 . Functions of the Judge Advocate General of the Navy. 

It shall be the duty of the ludge Advocate (General of tlie Navy to j^erform 
such duties of a legal and judicial cliaractcr pertaining to tlie Indian Na\ y as 
may from time to time be referred or assigned to him by the Central Govern- 
ment or the Chief of tlie Naval Staff, and to discharge the functions conferred 
on him by or under this Act or any other law for the time being in force. 

170 . Discharge of functions of the Judge Advocate General of the Navy in 

his absence. 

The functions of tlie Judge Advocate General of the Navy sliall in his 
absence on leave or otherwise, be performed by such one of the judge 
advocates in his department as may be designated in this behalf by the Chief 
of the Naval Staff. 


CHAPTER XIX 

DISPOSAL OF THE PRIVATE PllOPERTY OF PERSONS DECEASED, 

MISSING, ETC. 

171. Disposal of property of deceased seamen. 

(l) On the death of a vSeaman wliile subject to naval law, the commanding 
officer of the ship to which the seaman belonged shall as soon as may be , — 

(a) secure all movable property lielonging to the deceased that is in the ship 

or quarters and cause an inventory thereof to 1x3 made ; 

(b) draw the pay and allowances due to such persons ; 

(c) if he thinks fit, and subject to any regulations made in this behalf, collect 

all moneys left by the deceased in any banking company, including any 
post office savings banks, co-operative bank or society, or any other 
institution receiving deposits in money however named, and tor that 
purpose may require the agent, manager or other prot3er authority of 
such banking company, society or other institution to pay the moneys to 
the commanding officer forthwith, notwithstanding anything in the rules 
of the banking company, society or institution; and such agent, manager 
. or other authority shall, notwithstanding anything contained in any 
other law, be bound to comply with the requisition. 
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(2) Where any money ha?; been paid by tlie !)ankins company, society or 
other institution in compliance with the rcijuisition under clause (c) of 
siib-sectioii (l), no person shall have any chum against the said banking 
company, s<X'iety or other institution in respect of s\Kh money. 

(3) The comrnaiuling ollieer shall, if in his opinion it is necessary for tlie 
purpose of securing the payment of the ship and service debts and other debts 
in the ship or quarters of the deceased and the e\[H'nses. if any, incurrtxl by 
the commanding officer in respect of the estate of tlie deceased, cause the 
movable pro|HU‘t>' of tlie decease<l to be sold or converted into money. 

(4) If the representative of the deceased is on the spot and either jviys or 
gives security for the pa\*meut of tlie ship and service debts and t>ther <lel)ts in 
ship or ipiartors due from the deceased, the commanding ollicer shall not take 
action under danse (c) of sulnsoction (l) or under sub-section (3), 

( з ) The comriiaiiding oflieer shall, out of tlie moneys so received, collected 
or realis(xl under sub^sectitHis ( l) and (S), pa>- the shin and service debts and 
other debts in shin or (juaiters of the ch‘eeast‘d, and the exj)enst‘s incurred in 
connection witli tiie realisation (>1 tlie assets of the de( (‘as<Hl. 

(f)) Any [:)roj^eily left oser aftt'r rntx'ting tin' expenditure indicated in sub- 
s*‘ction ( 3 ), or w here" the rt*pi est*ntative had paid or given sexairity for the 
payment of the* ship and ser\ del>ts and otlu r dc'bts in ship or <(imrlers the 
entire property of the (hxeased, sliall be tU'livered over by the commanding 
ofiiceT to the k presentatix of the deceased, vvlnaeaipon his rt\s])onsibilily for 
tht‘ .idminist r.il ion of tlic* estatt‘ of the tleeeascti shall cease. 

( 7 ) If no claim is inaele iji revspeet of tl'c Stu'tl surplus l)y a rt‘prest"ntative of 
the diseased within tweKe months of the (hsilh. the c-ommanding ullict'r sliall 
lake" steps to hand over the [ireiperty to the pn^seribed person wlit> shall 
continue the administj atieai of the (‘state’ of the' de*(‘ease*d as proxieled for in 
section 170. 

172* Disposal of properly of deceased officers. 

The pros isions of scxlion 171 shall also ap|)ly to the dis})osal of the property 
of an officer w ho dies wliilc subject to naval law. I)ut with the following 
modifications, namely, — 

("Otlie functions of the commanding oflieer under section 171 shall 1>C 
lii*rforiiK‘d by a (>ommittee of Adjustment constitntexi in this Ixhalf in 
the ])reserii>c‘d inanne r ; and 

(и) tlie surplus, if an)', aft^'r tlie [xiyrne nt of debts and expenses SjiccifieHl in 
sub-section f.)J of section 171 shall be paid to the person prescrilHHl in 
this belialf. 

173. Decision of questions as to ship and service debts and other debt! in 
ship or quarters. 

If In any case’ a doubt or cliderenee arises as to what are- the ship or service 
del)ts and the delits hi ship or cjuarters of. a dece ased officer or .seaman or as to 
the amount payable in resjHx t thereof, the decision of the prescribed ])er.son 
shall be ffnal and shall be binding on all persons for ali purposes. 

174* Nature of the powers of commanding officer or Committee of Adjust- 
ments. 

For the purpose of the exercise of his or its duties under M.x tiori 171 or 
172, as the case may f)c, the commanding officer or t!»e C^ornmiltee of Adjust- 
ment, as the case may be, shall, to the exclusion of all other persons and 
authorities have the .same rigtits and powers as if the commamling oflieer or 
the Committee had taken out i epresentation to tlie eshite of the deceased, and 
any receipt given by such commanding officer ^»r the Committee, as the case 
may be, shall have effect accordingly. 
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Explanation. — ‘‘Representation^' includes probate, letters of administration 
with or without the will annexed and a succession certificate issued by a Court 
of competent jurisdiction constituting a person executor or administrator of the 
estate of the deceased person or authorising him to receive or realise the assets 
of a deceased person. 

175. Powers of Central Government to hand over estate of deceased 
persons to the Administrator-General. 

(1) Notwithstanding anything contained in the Administrator-Generars Act 
1913, an Administrator-General shall not interpose in any manner in relation 
to any pro[3erty of a deceased which has been dealt with under section 171 or 
section 172 except in so far as he is expressly required or competent to do so hy 
or under the provisions of this Act. 

(2) The Centra) Government may, at any time and in such circumstances as 
it thinks fit, direct that the estate of a cleceased seaman or officer shall he 
Jianded over by the commanding officer or the Committee of Adjustment, as 
the case may be, to the Administrator-General of a State for administration and 
thereupon such commanding officer or the Committee shall make over tlic 
estate to sucli Administrator-General. 

(fj) Where under tliis section any estate is handed over to the Administrator- 
General. the latter shall administer such estate in accordance with the i)rovi- 
sions of the Administrator-Generars Act, 1913 : 

Provided that where the estate is handed over to the Administrator -(General 
l)efore the ship and service debts and other debts in ship or (juarters of the 
deceased are paid, it shall be the duty of tl)e Administrator-(»eneral to pay 
these debts in j^riority to any other debts due by the deceased. 

(d) The Adrninistrator-C^eneral shall pay the surplus, if any, rcmaiiiing in ins 
hands after discharging all debts and charges, to the heirs of the deceased and 
if no heir is traceable, shall make over the surplus to the person prescribed in 
this behalf. 

(Tp) The Administrator-General shall not charge in respect of his duties uiuler 
this section any fee exceeding three per cent, of the total amount coming to or 
remaining in his hands after payment of the ship and service debts and the 
other debts in ship or cjuarters. 

17G. Disposal of surplus by prescribed persons. 

On receipt of the surplus referred to in sub- section of section T 1 or 
clause (ii) of section 172 or sub-section (i) of section 175, the prescribed person 
shall, — 

(a) if he knows of a legal representative of the deceased, pay the surplus to 

that representative ; 

(b) if the surplus does not exceed five thousand rupees in value, the pres- 

cribed person may, if he thinks fit, pay or deliver to any person appear- 
ing to him to be entitled to receive the same, without requiring such 
person to produce any probate, letters of administration, succession 
certificate or other conclusive evidence of title ; 

(c) if the prescribed person does not know of any such representative to 

whom the surplus could be paid under clause (a), or if the surplus has 
not l>een disposed of under clause (b), publish every year a notice 
prescrif^ lorm and manner for six consecutive years ; and if no claim 
to the surplus is made by the legal representative of the deceased 'vitnui 
six months even after the publication of the last of such notices, tne 
prescribed person shall deposit the surplus together with any income or 
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acc\iiTiulation of income accrued therefrom* to the credit of tlie Central 
Go\ ernment : 

Provided that such dejx)sit shall lu't prejudice the claims of any 
person to such surplus or any part thereof, if he is otherwise entitled 
to it. 

1 VT* Disposal of effects not converted into money. 

Where any part of the estate of a deceased officer or seamar» cousi.sts of 
effects, securities or other property not converted into moiiev, the provisions of 
sub-section (T) of section 171 or clause (ii) of section 172 and section 176 with 
respect to the payment of the surplus shall. sa\ e as may be preserilH*d. extetid 
to the delivery, transmission or transfer of such effects, securiti('s or pra[H*rty% 
and the prescribed per soir sliall have the same power of converting the' same 
into inonev as a leuul representati\ t’ of the deceased. 

178. Termination of liability of commanding officer, Committee, pres- 

cribed person and the Central Government. 

Any |)avinenl or apj)licati(m of money tu dt'lna jy. sail' or other tiis|)()sition 
of any propiTty nuuk‘. or pm jxirti cl to be maile 1>\ the eoinmaiidinu officer, tlie 
(Committee or tlie prescribed nerson in y^oiKl faith in pursuance of sections 171 
to 176 shall be valid and shal! fnllv alisolve the tonunamlinjLt (^flieiM . the (Com- 
mittee or tlu‘ preserilied person, as the ease mav Ih‘. as w<'l! as the CaMitral 
(iovernmenl Irorn all lial>ilit\' in respeel of tlu* money or jiropertv so paid, 
applied or disposed of ; but notliine; hertnn contained shall be d('emed to aftei't 
tlu* rii!;ht of aiiv (*.\e('iitor or administrator or other representati ve or of 

anv (uedilor of the de( (*ased against any p(*rson to whom anv such payment or 
deliserv as aforesaid has been mack*. 

179. Saving of rights of representative. 

Nothini; in this (diapter sliall affc’et tlie rights and duties of the* representa- 
ti\ e of a dec ease'll seaman or officer or any Admiiiistr.itor-( rcneral, in revsptHd of 
tlu* piopert\' of such deca/ased seaman or oflie(*i not i ollec led liy tin* eommand- 
ing officer or the ('oinmittee, as tlu* ease* may be. and not forming j)art of the 
surplus hande d over to tlu* prescribc'd jK'rson either under sub section of 
se’ction 171 or clause dk' seetion 172. 

180 . Application of Ss. 171 to 179 to persons of unsound mind. 

Tfie proN isious of s(‘c lions 171 to 179 shall, so far as they can be made 
applical)le, also apply iti the ease of an officer or seaman stil>j(*ct (o naval law* 
who is ascertained in tlu* nreserilwd manner to be* of unsound mind notwith- 
standing anything eontaine*<l in the* Indian Lunacy Act, 1912. or who. while* ejn 
active service, is officiallv reported missing, as if the said ofli(*er or seaman had 
died on the day on whicli liis unsonndfU‘ss of mind is so ascertaiiuxl or, as the^ 
ease may be. on the clay on whic h he is offitially reported missiug : 

Provided that in the case of an tiflicer or seaman so reportcxl missing, no 
action shall Ik* taken to dispose of the property under sections 171, 172 and 
175 until such time as a certificate under the regulations made under this Act 
is issued liy or under the authority of the CJhitd of the Naval Staff or other 
prescribed person that he is confirmea or presumed to Ix; dead. 

18 !• Appointment of Standing Committee of Adjustment in certain cases. 
When an officer while subject to naval law dies or is ascertained in the pres- 
cribed manner Xo be of unsound mind or while on active service! is officially 
reported missing, the reference in the foregoing provision.s of this Chapter to 
the ^mmittee shall l>e con.strued as references to the Standing Committee of 
Adjustment, if any, constituted in this l>ehalf in the prescrib^ manner and 
such Standing Committee, if constitute, shall alone l>e entitled to perform alt 
the functions of such Committee unless otherwise directed by the Chief of the 
Naval Staff. 
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182* Exercise of powers by other persons. 

The functions and powers of the commanding officer in this chapter may in 
anv case be performed or exercised by any other person appointed in this 
behalf by the chief of the Naval staff. 

183. Forfeiture of effects for absence without leave. 

If any person subject to naval law is absent without leave for a period of one 
month (whether he is guilty of desertion or of improperly leaving his ship or 

f )lace of duty or not) but is not apprehended or tried for his olfence, he shall he. 
iable tor forfeiture of pay and allowances and otlier l>enefits as the Central Cov . 
eminent from time to time by regulations provide, and the Central Covernmerjt, 
the Chief of the Naval Staff or the prescrioed officer may by an order contain- 
ing a statement of the absence without leave direct that the clothes and eilects, 
if any, left by him on Iioard ship or at his place of duty be forfeited, and the 
Same be sold and the proceeds of the same shall be disposed of as [)rovided in 
the regulalions made under this Act ; and every order under this pro\ ision for 
forfeiture or sale shall l^e conclusive for the purpose of this section as to the tact 
of the absence without leave as therein stated of tlie person therein named 
but in any case the Central Covernment may, if it deems fit on sufficient c ause 
!)eing shown at any time after forfeiture and before sale, remit the forfeitnre. 
or alter sale pay or dispose of the proceeds of the sale or anv part thereof to or 
for the use of the person to whom the clothes or effects belonged, or liis 
representatives. 


CHAPTER XX 
REGULATJONS 

184. Power to make regulations. 

(1) The Central C^overnment may, by notification in the Official Ciazeltt', inakt 
regulations for tlie governance, command, discipline, recruitment, conditions oi 
service and regulation of the naval forces and generally for the purpose of 
carrying into effect the provisions of this Act.*^ 

(2) III particular, and without prejudice to the generality of the foregoiiig 
power, such regulations may provide for — 

(a) the rank, precedence, powers of command and autliority of ofheers and 

scarnoM in the naval service ; 

(b) the relative rank, precedence, powers of command and authority (>1 

officers aud seamen in the naval service in relation to memlx rs ol the 
regular Army and the Air Force ; 

(c) the retirement and discharge of persons in the naval service ; 

(d) the convening and constitution of courts-martial and the appointment of 

prosecutors at trials by court-martial ; 

(e) the adjournment, dissolution and sittings of com ts-martial ; 

(f) the procedure to be observed in trials by courts-martial, the persons by 

whom an accused may be defended in such trials and the appearance of 
such persons thereat ; 

(g) the forms of orders to be made under the provisions of this Act relating 

to courts-martial and the awards and infliction of death, imprisomnent 
and detention ; 

(h) the carrying into efl^ect of sentences of courts-martial ; 

(i) any matter necessary for the purpose of carrying this Acft into execution 

as far as it relates to the investigation, arrest, custody, trial and punish- 
ment of offences triable or puniSiable under this Act ; 

(j) the terms and conditions of service, the pay, pensions, allowances and 

Other benefits of persons in the naval service, including special provision 
in this behalf during active service ; 
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(k) the ceremonials to l>e observen.! ami marks of resjHXt to be paid in th© 

naval service ; 

(l) the convening of, the constitution, proccHlure anvl practice of hoards of 

iiKiiiiry, the surnmoiung of witnesses before them and the administration 
of oaths by such boards ; 

(m) the computation of time of absence withovit leave or custmly of deserters 
and absentees without leave ; 

(n) any matter relating to the realisation and disposal of tlie estates of ofRcers 

or seamen w ho arc cleceascvl, ascertaineil to be of imsonnd mind or 
reported missing on active service ; 

(o) the en<|niry into the eondnet of prisoiu'rs of war, and tluar pay and 

allow<UK'es ; 

(f) th(‘ prox ision to be made for the wixi s ami eliildiam of prisomas of war 
or missing pi^rsons ; 

(q) the [:>rn('<‘(lnre rt'lating to tlu' i‘\(‘r(ase of i>ou('rs um!(n* set'ti{)n 1{)3 ; 

(r) anv oIIut niattiT w Inch is to he, may \h\ or is laMpiiiaHl to Ik\ |n(\seril>ed 

under this Act. 

! l‘\:i (ij ‘Na\ \' ijiulin il lU'virw' lu i^ulalions, 10 “kS' aa’ S. U.O. lOS, 1)/- 15-2 195S, 

o[ ine , Ur>S, ft. ll~Sre, *1, 72. 

tti)‘\avv i .\uthnri aai Dialac t'cms'l UesTaiations. l‘)50’ S l\. (>. 227, l>/- 8-8-1959, 
C:a/, oi \iid . 1959 . ft. ll-S,n . •!. p 10.5. 

(j.i) ‘lit’iialat ions for India!) \avai !i--v»TVf a!)d Indi tn Nawd HosorNt*. 19ff0* 

•av S. 1\. O. 5y 1)'- 2>-1.19t^t, Ca/. ol lud., 1900. ft. 11 Soe. p, 5'). 

185* Regulations to be placed before Parliament. 

All regulations made under tliis Act shall, as soon as may bt' aft('r they are 
made, be laid for not h ss than thirty days before* each Honsa* of Parliamcnit atid 
shall 1 k‘ subject to such modifications as Parliament may makt* ilnring tfuT 
session in \v hic h tin*) are so laid or th<‘ session immedirtlely following. 


CHAPTKR X\l 
REPEALS AND SAVINOS 

186 * Repeals. 

The Indian Na\ y (l)iseinliii(d Act. 1931, the Indian Naval Reserve Forces 
(Discipline) Act, 1939, and tlu* Naval Forces (MiseeIlant‘ons Provisioiis) Act. 
1950, are hereb\' rcfiealed. 

187 . Provisions as to existing naval forces, appointments, etc. 

(1) The Indian Navy in existence at tlie eominencement of this Act shall !)e 
deemed to be the regular naval force raised iimltrr tfiis Act. 

(2) 'X\\v Indian Naval Reserve, tlie Indian Naval Vohnjtecr Reserve and the 
Indian Fleet iteserve in existence at (he conuneneeinent of this Act shall Ixi 
deemed to l)e the Indian Naval Reserve Fr)rees raisi*d under this Act. 

Officers in the Indian Navy or the Indian Naval Reserve Forces at the 
commencement of this Act shall U? deemed to have l>een ap[)ointe(l as such 
under this Act. 

(4) The {xmson holding office as judge Advaxatc of the Fleet at the com- 
mencement of this Act shall, on such commencement, \h: deerraHl to have Ixjeri 
appointed as the judge Advocate-fieneral of the Navy under tliis Act. 

(5) Seamen in the Indian Navy or in the Indian Naval Reserve Forces at the 
commencement of this Act shall \ye deemed to have Ixicn duly enrolled as such 
under this Act, 
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CHAPTER XXn 
TRANSITORY PROVISIONS 
188 . Powers of officers of the Royal Navy. 

(1) An officer of the Royal Navy attached to or serving with the Indian Navv 
shall have and exercise all such powers as are vested in or may he exercised by 
an officer of the Indian xNavy of corresponding rank or holding a correspondinir 
appointment and shall be eligible to be granted a commission to convene 
courts-rnartial or to be appointe^d as president of a court-martial or to sit on a 
court martial as a member as if he were an officer of tlie Indian Navy subject 
to naval law. 

(2) ^\\e expression “superior officer'* wherever used in this Act shall l)e 
deemed to include an officer of the Royal Navy when serving under condi- 
tions specified in sub-section (l). 


ITHE) NEGOTIABLE INSTRUMENTS ACT, 1881 
(ACT XXVI of 1881) 

[The Act printed here is as on 1-10-1960.] 

C O N T E N T S 


PUKAMnLK 


CHAPTER 1 
PRELIMINARY 


Sections 

1. Short title. 

Local extent. 

Saving of usages relating 
h\uidis, etc. 
Commencement. 

2. [ Jiepeiiled-j 

3. Interpretation-clause, 


to 


CHAPTER II 

OF NOTES, BILLS AND CHEQUES 

4. “Promissory note." 

5. 'TMll of excliange." 

6. “Cheque." 

7. ’‘Drawer." 

“Drawee." 

“Drawee in case of need." 


“Acceptor." 

“Acceptor for honour.” 
“Payee." 

8. “Holder." 

9. “Holder in due course/’l 

10. “Payment in due course." 

11. Inland instrument. 

12. Foreign instrument. 

13. “Negotiable instrument." 

14. Negotiation. 

15. Indorsement. 


16. Indorsement “in blank" and “in 

full". 

“Indorsee." 

17. Ambiguous instruments. 

18. Where amount i.s stated different- 

ly in figures and words. 

19. Instruments payal)le on demand. 

20. Inchoate stamped instruments. 

21. “At sight." 

“On presentment." 

“After sight." 

22. “Maturity." 

Days of grace. 

23. Calculating maturity of l)ill or 

note payable so many months 
after date or sight. 

24. Calculating maturity of l)ill er 

note payable so many days after 
date or sight. 

25. When day of maturity is a holi* 

day. 


CHAPTER HI 
PARTIES TO NOTES, BILLS 
AND Cheques 

26. Capacity to make, etc., promis- 

sory notes, etc. 

Minor. 

27. Agency. 

28. Liability of agent signing. 

29. Liability of legal representative 

signing. 
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Sktioks 

30. Liability of drawer, 

31. Liability of drawee of cheque. 

32. Liability of maker of note and 

acceptor of bill. 

33. Only drawee can be acceptor 

except in need or for honour. 

34. Acceptance by several drawees 

not partners. 

35. Liability of indorser. 

36. Liability of prior parties to hokler 

in due course. 

37. Maker* drawer and acceptor prin- 

cipals. 

3S, Prior party a principal in respect 
of each snlise(iiient party, 

39. Suretyship. 

40. Discharge of indorser’s lial ility. 

41. Accej)tor hound* although indor- 

sement forged. 

42. Acce[)tanee of hill drawn in ficti. 

tious name. 

13. Negotial)le instrument made, etc., 
without consideration. 

41. Partial absence or failure of 
money consideration. 

45. Partial faihire of consideration 
not consisting of money. 

45.\. Holder’s right to duplicate of 
lost bill. 


CHAPTER IV 
OK xNECJOTIATION 

46. Delivery. 

47. Negotiation by delivery. 

4S. Negotiation by indor.sement. 

49. Conversion of indorsement in 
blank iido indorsement in full. 
v50. Effect of indorsement. 

51. Who may negotiate. 

52. Indorser who excludes his own 

liability or makes it conditional. 

53. Holder deriving title from holder 

in due course. 

54. Instrument indorsed in blank. 

55. Conversion of indorsement in 

blank into indorsement in full. 
36. Indorsement for part of sum due. 

57. Legal representative cannot by 
delivery only negotiate instru- 
ment indorsed by deceased. 

tVol. IQ.l 2 A.M. 45. 


58. Instrument obtained by unlawful 

means or for unlawful conside- 
ration. 

59. Instrument acquired after dishon* 

our or when overdue. 
Accomimxlation note or bill. 

60. Instrument negotiable till i>ay. 

merit or satisfaction. 


CHAPTER V 
OP PRESENTMENT 

61. Presentment for acceptance. 

62. Presentment of promissory note 

for sight. 

63. Drawee’s time for delilieration. 

() I. Presentmeiit for payment. 

65. Hours for presentment. 

66. Present mcMit for payment of in- 

strument pay aide after date or 
sight. 

67. Presentment for payment of pro- 

missory note payiible by instal. 
ments. 

6S. Presentment for payment of 
if)strument payalde at specified 
place and not elsewtierc. 

69. Instrument payable at .specifitxl 

place. 

70. Presentment wljere no exclusive 

place si>ecific?d. 

71. Presentment when tnaker, etc., 

has no known [ilace of husincs.s 
or residence. 

72. Presentment of clie(jue to chargo 

drawer. 

73. Presentment of chetpie to chargo 

any other person. 

74. Pr<?sentment of instrument pay- 

able on demand. 

75. Presentment by or to agent, re- 

presentative of deceased or as- 
signee of insolvent. 

75 A. Excuse for delay in present- 
ment for acceptance or pay* 
ment. 

76. When presentment unnecessary. 

77. Liability of banker for negli- 

gently dealing with bill pre- 
sented for payment 
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CHAPTER VI 

Op payment and interest 

78. To whom payment should be 

made. 

79. Interest when rate specified. 

80. Interest when no rate specified. 

81. Delivery of instrument on pay- 

ment, or indemnity in case of 
loss. 

CHAPTER VII 

OF Discharge from liability 

ON NOTES, BILLS AND CHEQUES 

82. Discharge from liability — 

(a) by cancellation; 

(b) by release; 

(c) by payment. 

83. Discharge by allowing drawee 

more than forty-eight hours to 
accept. 

84. When cheque not dulv presented 

and drawer damaged tliereby. 

85. Cheque payable to order. 

85A. Drafts drawn by one branch of 
a bank on another payable to 
order. 

86. Parties not consenting discharged 

by qualified or limited accept- 
a nee. 

87. Eflect of material alteration. 
Alteration by indorsee. 

88. Acceptor or indorser Ixjund not- 

withstanding previous altera- 
tion. 

89. Payment of instrument on which 

alteration is not apparent. 

90. Extinguishment of rights of ac- 

tion on bill in acceptor’s hands. 


CHAPTER VIII 
OF notice of Dishonour 

91. Dishonour by non-acceptance. 

92. Dishonour by non-payment. 

93. By and to whom notice should be 

given. 

94. Mode in which notice may be 

given. 

95. Party receiving must transmit 

notice of dishonour. 

96. Agent for presentment. 


97. When party to whom notice 

given is dead. 

98. When notice of dishonour is un. 

necessary. 


CHAPTER IX 
OF NOTING AND PROTEST 

99. Noting. 

100. Protest. 

Protest for better security. 

101. Contents of protest. 

102. Notice of protest. 

103. Protest for non-payment after 

dishonour by non acceptance. 

104. Protest of foreign bills. 

104A. When noting equivalent to pro- 
test. 


CHAPTER X 
OF Reasonable Time 

105. Reasonalrle time. 

106. Rea.sonable time of giving notic< 

of dishonour. 

107. Rea.sonable time for trausinittin" 

such notice. 


CHAPTER XI 

Of acceptance and Payment foi; 
Honour and reference in 
Case of Need 

108. Acceptance for honour. 

109. How acceptance for honour must 

he made. 

110. Acceptance not specifying for 

w hose honour it is made. 

111. Liability of acceptor for honour. 

112. When acceptor for honour ma) 

be charged. 

113. Payment for honour. 

114. Right of payer for honour. 

115. Drawee in case of need. 

116. Acceptance and payment without 

protest. 


CHAPTER XII 
OP COMPENSATION 

117. Rules as to compensation. 



[The] Nbgottjlbls Inotbitmentb Act, 1881 


707 


Sections 


CHAPTER XIII 


SPECIAL Rules of Evidence 

118. Presumptions as to negotiable 
instruments — 


(a) ol consideration; 

(b) as to date; 

(c) as to tiVne of acceptance; 

(d) as to time of transfer; 

(e) as to order of indorsements; 

(f) as to stamp; 

(g) tliat holder is a holder in 

due course. 

119. Presumption on proof of protest. 

120. Estoppel against denying original 

validity of instrument. 

121. Estoppel against denying capa- 

city of payee to indorse. 

122. Estoppel against denying signa- 

ture or capacity of prior party. 


CHAPTER XIV 
Of Crossed Cheqiii:s 

123, Checjue crossed generally, 

121. Checpie crossed sj)eeially. 

125. Crossing after isstie. 

126. Payment of cheque crossed 

generally. 

Payment of checjnc crossed 
specially. 

127 Payment of cheque crosscHl 
specially more than once. 


128. Payment in due course of crossed 

cW|ue. 

129. Payment of crossed che<iue out of 

due course. 

130. Cheque l>earing ‘^not negotiable*’, 

131. Non liability of banker receiving 

payment of che<|ue. 

131 A. Application of Chapter to drafts. 

CHAPTER X\ 

OF RILLS IN SETS 

132. Set of bills. 

133. Holder of first acquired part 

entitled to all. 

CHAPTER XVT 
OF INTERNATIONAL LAW 
131. Law governing liability of maker, 
acceptor or indorser of foreign 
instrument. 

135. Law of idace of payment goverUvS 

dishonour. 

136. Instrument made, etc., out of 

India, but in accordance with 
the law of India. 

137. lVe.sumption as to foreign law. 

CHAPTER XVH 
Notaries public 

138 and 139. [ j 
SCHEDULE. lnep^uled:i ‘ 


ACT HOW AI FI ( TED BY SUBSEQUENT LEGISLATION 

—AnieiHltHl hy Acts V'l of 1897 ; IV^ of 1914 ; Atiaptcil hy A. t)., 1937 ; A. C. A. O,. 194B; 
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1952 ; XXXVn of 1955. EXIl of 1956; of 1885, 

XXXVT of 1957. — Bcpcakd in part by Act XII of 1891. 

COGNATE ACTS AND PROVISIONS 
—PnoMissoEY Note» (SxAMr) ACT, 1926 ^xi Of 1926). 


[THE] NEGOTIABLE INSTRUMENTS ACT. 1881 
{ACT XXVI OF 1881)* 

[9th December p JH81.] 

An Act to define and amend the law relating to PromiBnory Noiex, IJilU of 
Exchange and Cheques. 

Preamble. 

MBBAS it is expedient to define and amend the law relating to promisst>ry 
notes, bills of exchange and che<|ues ; It is hereby enacted as follows 

la] For Statement of OhiecU and Reasons, am Caz. of Irid . 1870 . p. 1830 ; for the Reporta 
of the S< lect Comniittee, sm 1^7, PL V, p. 321, 1878, PL V, p, 145, 1879, 1^ V, 
p.75; ISBLPt V, p. 85. 



706 ts 1 N 1) 


fTHRj Negotiable Instbumekts Act, 1861 


This Act has been extended to the new Provinces and merged States by the Meraeri 
Stales (Laws) Act. 1949 (LIX of 1949), S. 3 [1-1-1950] and to the States of Mani^r 
Tfipura and Vindhya Pradesh by the Union Territories (l^ws) Act, 1950 (XXX of 195()/ 
S. 3 [16-4-1950]. 

The Act has been applied to and shall be in force in the French Establishments in 
India known to be Pondicherry, Karaikal, Mahe and Yanam, by French Estabhshments 
(Application of Laws) Order, 1954, from 1-11-1954. 

For summary procedure on negotiable instruments, s«a the Code of Civil Procethim 
1908 (Act V of 1908), Sch. I. O. XXXVII. 


CHAPTER I 


PRELIMINABY 

1. Short title. 

This Act may be called THE NEGOTIABLE INSTRUMENTS ACT, 1881. 

Local extent. Saving of usages relating to hundis, etc. Commencement. 

It extends to the whole of India ♦ *] hut nothing herein contained 

affects the Indian Paper Currency Act, 1871, section 21, or affects any local 
usage relating to anv instrument in an oriental language : Provided that such 
usages may be excluded by any words in the body of the instrument whic h 
indicate an :intention that the legal relations of the parties thereto shall he 
governed by this Act ; and it shall come into force on the first day of 
March. 1882. 

[:fj The words “except the State of Jammu and Kashmir” were !)y the J nnirn 

and Kashmir (Extension of Laws) Act, 1956 (LXll of 1958), S. 2 aiui Sch. [1-ll-l'iVy 
[h] Hepealed by the Indian Papt^r Currency Act, 1923 (X of 1923); ,see now tiie K'.actvc 
H ank of India Act, 1934 (II of 1934), S. 31. 


SECTION 1 — SYNOPSIS 

1. Scope and construction of the Act. 

2. Instruments in Oriental language. 

1. Scope and construction of the Act. — 

[I] Negotiable Instruments Act is based on 
princinles of English law and where no 
special considerations arise with reference to 
Indian circumstances Courts are justifieil in 
construing statute conformably to provisions 
of English Law which follows the general 
commercial law of the rest of the world. 1919 
Mad 179 (182) [AIK V 6] (DH). 

[2] There are certain differences beiw'eeu 
the English Act and the Indian Act, which 
precedtni the former by a year. But sub- 
stantially the two Acts correspond. Both have 
iK?cn basixi on the law developed hy the Eng- 
lish Courts as a part of the law-merchant, 
which the common law* originally received on 
the basis of what was proved to Court to be 
the custom of European bn si ness- men in their 
dealings, but which eventually, under the 
name of the law-merchant was integrated 
with and became a part of the common law. 
Both were based on the English decisions and 
hence these and later decisions of either 
country are commonly cited and relied upon. 
1944 P C 58 (60) [AIK V 31]: 71 Ind App 124; 
ILK (1944) Kar (PC) 246. 

[3] Where the Act was not in force and as 
such could not in terms apply the principles 
underlying the provisions of the Act must be 
held to be applicable as rules of justice, equity 
and good conscience. 1956 Raj 129 (132) [AIR 
V 43 C 40] : ILR (1956) 6 Raj 612 (DB). 
(Bikaner, )'l*19^ Raj ^ (55) [AIR V 37 C 21]. 
(Marwar.) 

[4] In order to construe Negotiable Instru- 
ments Act. it w ould not be proper to find out 


w’hat Law^ Merchant w'as before Ai t u is 
enacted. 1928 Cal 148 (151) [AIK V 15, : 5*-) 
Cal 551 (DB). 

[5] According to Law' Merchant drawitii;; o\ 
bill of exchange is iK^cess.iry incident o! c ir- 
rying out of trade. Law Merchant wfiii h 
Indian legislature has thought fit to adopt is 
enacted in Negotiable Instruments Act. In tiu- 
interests of commerce jiegotiable instniinenf 
given by one member of trading firm hiiub 
all other members whether adult or minors 
(’10) 34 Bom 72(83) (DB). 

[6] The j^aw Merchant is not a closed iKMrk 
nor is it fixed or stereotyped. Practices of 
biKsine-ssmen change and courts of law' in giving 
effect to the dealings of the parties will assnn^e 
that they have dealt with one another on (fu 
footing of any relevant custom or usage pre- 
vailing at the time in the particular tr.nie or 
class of transaction. 1944 P C 58 (tK)) AlK 
V 31] : 71 Ind App 124 : ILK (1944) Kar PC 
246. 

[7] .Act legalises system under which ( I iun> 
upon certain mercantile instruments can N' 

treated like ordinary gootls passing from one 

hand to another. 1914 Cal 506 (568) [AIK \ L 
(DB). 

[8] Negotiability can be attached to oiku- 
ments by mercantile usage. A document ss 
negotiable it by customs of the money market 
it is transferable as if it were cash and its cona 
fide transferee obtains a good title even 

his transferor had none. 1918 Low' Bur i— - 
(128) [AIK V 5] : 9 Low' Bur Kul 143 (OB) 

[9] The broadly stated proposition 
Negotiable Instruments Act leaves untouem^ 
the rules of the general law' w’hich 

the assignment or choses in action and 
fer of chattels requires the qualification , 
the latter must not be inconsistent witn 
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Section 1 — Note 1 (coniilj 
former. A general anil earlier rule must give 
way to a special ami later provision. 1914 Oil 
5^(567) [AIR V IKDB). 

[10] Contract Act is genera! statute dealing 
with contracts. Ni^gotiuble Instruments Act i» 
statute dealing witli particular fonn of con- 
tract, and law laid down for special cast's 
must always overruK* provisions of general 
character. 19:^ Hung 131 (132) ( AlH V 20 i, 
[llj According to the invarialile course of 
dealing in the Calcutta Jute T rade delivery 
onlers art* only issued on cash payment, pass- 
ed from hand to hand hy endorsement and are 
sold and dealt witli in tin* market av abvolute- 
Iv the gootis to which thev relate. v’lP >K Cul 
I'2T ( I >8, 139) ilVO 

[12J A delivery ender is a dix iinuait cf title 
to tin* gotnis to which it relates an<l may or 
may not be negotiable a(‘conling to the condi- 
tions attached to it or aicnrding to tie* usage 
or Ir.nle under whic h it i'c issued. 191S Ia>w 
Bur 122 (128) [AIR V 5] : 9 Low Bur Bui M3 

[13] T he NV^goti.iblc Instrumc'nts Act was 
>r»nui fiU'if intcude'd to 1 »>* dovs n the whole 
aw rcg.trding clu'ciucs, bills of exchange und 

promissory notes. 1919 Bom 73 (74) [.MB V Bh 

(14) I iKUi tlieir jihiiu language and also 
upon lutliority. ( crtain definitions in Ac t, sucdi 
as th.it of “negotiable lustrument/’ “holtierd* 
and “lioldtT m due c ourse, ” .are exhaustive. 
But Act is not neec'ss.irdy ecuupetidium of 
V hole law relating to trafister of interest in 
negotiable instruments or prrn (*dure governing 
aetions on them, .^et doi*s not expressly evi hide 
ilcH trine of repri-sentative ac tion 1949 Bom 
UH (188) [AIB V 27! : I LB 094(9 Bom 1.33 
(DB), 

!l5] Meieantih* usage liowever extemsive, 
.should not be reeogniscsl by (-'ourt, if eontrarv 
to provisions of statute. 1919 Bom 73 (73) 
lAlB V 8). 

[18] Beyond spec ial rules of evidema* and 
pn'sumptions enac teal iti N(*gotiable Instru- 
ments Act. oth<*r j)rineiph*s of subst.intive law 
or rules rif evidence apply to < laims ndating 
to m gotiable instruments, 1935 Mad 181 (182) 
[AlH V 22] : 58 Mad 893 (FB). 

[17j In c ases of in gotiable instrument, any 
erpiitles whic h liave to Ik* pleaded sliould 
generally arise out of the vitv transactions 
itsedf and must not arise out of the transac- 
tions which arc either coll ilcTal or indet>c»n. 
dent in character. 1938 Ma I 897 i897 i [AIB 

V 25]^. 

[18] There must lx* no reasonable possiliility 
of ambiguity in the construction of a rjegrrti- 
able security whicli is meant to pass from 
hand to hand; its mc^aning should Ix! instantly 
recognisable and not after an elali rate anaiy- 
3fif m three Courts. 1938 Nag 252 (253) [AlH 

V 23). 

2. Initruments in Oriental language. — 
[1] Negotiable Instruments Act does nett affect 
local usage relating to instrument in Oriental 
language: (’ll) lOll Pun L H No. 42. p. 525 
(523) r 1911 Pun He No. 39 (DB). 

[2] Bill of Exchange may include hundi. but 
ft doe* not follow' that hcfndi includes Bill of 
Exchange 1919 Cal 235 (240) [AIR V 0] (DB). 


(31 Nrgotialde instrument*, in (Oriental 
mnguuge, are sometime* promissory notes in 
form and sulistancx*; but generally they are of 
type of hdls of exchange and are callod 
humli.s. Act expressly saves from its operation 
<*ny local usage rt'lating to such instruments. 
1938 All 398 (399) [AlH V 23l : 58 All 858 
(DBh 

(4) When* hundis art* in Oriental language, 
the rights of tl e parties com enuxl with res- 
|X*t't to thest^ hutuhs fall projH*rly to b<» rleter- 
rniiuHl only on the b.isis ot .ind in consoimnco 
with the princ iple's uiid(*rlying the Negotiable 
Instruments Act c'r in uccordame with the 
gem ral custom iii vogue in dc tlmg with such 
instrumeuts among merrduints in that part of 
the conntrv. 1958 Haf 129 il34) [AIUV43 
C 40] r 11 B (I95ti^ 8 Baj 812 (DB). 

[5] Huiuhv ait* nc'gotiable instruments writ- 
ten in some Orient. d language, being snnietlines 
bills of exchange and at others ^irounssory 
noli/s and aie '•objec t to loe d usage and the.se 
usage's are im ilfeeted by the provisions of the 
Ac t. In a suit basetl on .i hunch, the first essen- 
tial In whether the hondi *1 |)roinissory note 
or a bill of c‘xc liangi*; if il is a promissory note 
the provisions ot tl it Ac t relating to bills of 
cxc'h.inge ought not to be applied; if it is neithtT 
one nor the other tlu* Act can not be applicHl. 
the c ase bemg governed bv the general law of 
contrac t 1919 Nag 39 (39, 40) i AIB V 8], 

181 T ii(’ Negotiable Instruments Ac t docs not 
apply to hnmlis and it is tlierefore permissiblu 
to'pl.iiiililf to vet uf) and prove* a usage* for th« 
payment of interest at a rate C’xc c'edmg 8 IK*r 
cent per anuuin riotvx ithstauding the* provi- 
sions of S HP 1932 Lah 582 (5H:'>) [AlU V lUj; 
13 Lah HP()(DB). 

[7 I lluinii silent as to pavm<*nt of intc’rest'-- 
In aec cird Mice* w ith jucvailing eiistoin interest 
payable if hundi is not mc't wjtlun certain 
time Drawer of bundi is lialde for inti rest. 
1920 l.ow Bur 108 (110) iAlB V 7J ; 10 I.ow 
Bur Bui .321. 

[HI It IS well [(HOgiiised rule iti Bawalpindi 
that if interest was eharg<*d on hundi and fuieh 
hundi was not jiaid at matuntv, same rate of 
inten'st continued to be jiavable. 1915 ladj 
248 (240) [A I U V 2] : 191.5 Pun He No. 24 
(DB) 

[9 i T he mercantile* c ommunity at Ih'lhi re- 
cognise the c ustom of at ecpting liundrs by 
word of mouth and a merc antile us.jgc exi.sts 
whc'reby tlie diaw'tv, who signifi<*s his asse nt 
hy word of inoutli, is made* liahleon tU* hundi 
accepted by him. 1920 Lah 284 ( 285) |A I K 
V 7] : 1 Lah 80 (DH). 

[10! In tlie absence of a mercantile usage or 
custom to the contrary, the arceptance of a 
hundi or bill of exc hange must f>e in writing 
ami w ritten uixm tlie hundi or bill of exclniitgD 
itsedf. The aeieptancc* writtem iijKm a copy 
of the full is not siilfieient nor c;in there l>e 
any oral acccjifaiice, HLF Nag 389 (390) 
[AlH V 20). 

(Ill In considering question of negotUhfifty 
of inftriirmait it in atway* imp rtaiit to rernein* 
her two very essc*ritial condition* f>oth uiiKler 
Act and mere anti le usage. One is that imtru- 
ment is transferable like caah by deli very and 
other that holder pro i0mpor4 has title to 
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Section 1 — Note 2 (conid.) 
claim or receive payment in his own name. 
Act deals with only three kinds of instruments; 
bills of exchange, promissory notes and che- 
ques. It makes no provision as regards hundis, 
yet it has never been held anywhere that 
hiindi is not negotiable instrument. Shahjog 
hundi which is a document in vernacular is a 
negotiable instrument although it does not 
come within the definition of a bill of ex- 
change. 1930 All 396 (399, 401) [AIR V 23] : 
58 All 858 (DB). 

[12] vShahjog hiindis though unquestionably 
negotiable instruments are not negotiable ins- 
truments within the narrow meaning of the 
Negotiable Instruments Act. They are not 
ordinary hundis to which the Act applies. 
Many of the incidents which apply to these 
hundis are no doubt the same as those which 
apply to instruments governed by the Act but 
that is because of mercantile usage and custom 
and not bt^cause of the Act. 1943 Nag 99 
(100) [AIR V 30] : I L R (1943) Nag 149 (FB). 
(Provision for interest made in S. 80 of the 
Act also cannot apply and cannot be invoked.) 
+ 1960 Punj 157 (159) [A I R V 47 C 53J. (A 
hundi of this type must necessarily be pre- 
sented to the drawee and a notice of dishonour 
of the same must be given to the drawer, 
endorser and all other concerned parties. 
Tecdmical ruhrs with regard to the tirnewitliin 
which a notice of dishonour has to be given 
or the manner in which the same has to be 
given as provided for in the Negotiable Ins- 
truments Act would not necessarily apply to 
such notices, but the notice must all the same 
be within reasonable time and the provisions 
of law contained in the Negotiable Instru- 
ments Act must ‘substantially* as contradisting- 
uished from 'technically* be complied with.) 

[13] Rig^ht in Shahjog hundi passes by deli- 
very without endorsement. This right may 
be re.strict(xi by special endorsement and then 
title of holder will be according to terms of 
endorsement. Once shahiog hundi reaches 
Shah its negotiability as nearer hundi comes 
to an end. If after acceptance Shah endorses 
it to person of straw drawee possesses right to 
refuse to honour hundi. 1926 Bom 471 (476) 
[AIR V 13] : 50 Bom 765. 

[14] According to custom among shroffs 
relating to shahjog hundi the Shah who ob- 
tains payment of a shahjog hundi is, in the 
event of the hundi turning out to be false, 
fraudulent, stolen, or forged one, bound to 
refund the amount of the hundi with interest 
unless he prcxluces the actual draw'er or the 
person who commitUxl the fraud. 1914 Bom 
239 (240) [AIR V 1]. 

[15] In the absence of any evidence as to 
cu.stoin, the cause of action against a Shah, 
who received payment on a forged shahjog 
hundi to re-imburse the drawee is for money 
had ind received to the use of the plaintiff 
based either upon money having l)een paid 
under a mistake of fact or without consiefera- 
tion and does not arise upon any implied 
covenant for indemnity, 19^ B<»n 402 (404) 
[AIR V 21] : 59 Bom 252 (DB). 

[ 16 ] There is no custom relating to a Shah- 
jog hundi which absolves the drawee paying 


the amount of the hundi to a per.son having 
no title although a Shah, from liability in 
conversion to the true owner. 1934 Bom 400 
(401) [AIR V 21]: 59 Bom 97 (FB) + 1947 Sind 
140 (141) [A I R V 34 C 49] : I L R (1946) Kar 
355 (DB). 

[17] Practice among shroffs dealing with 
hundi — Shah guaranteeing genuineness of 
hundi and not solvency of drawer — Draww 
will not pay on presentation of shahjog hundi 
unless he is satisfied as to respectability of 
Shah. 1914 Bom 239 (240^ [AIR V 1]. 

[18] A Shahjog hundi is not a bill of ex. 
change or a promissory note. It is only paya. 
ble to ttie respectable holder and is not ecpjiva. 
lent to a hundi payable to a bearer. 1916 Cal 
888 (890) [AIR V 3] (DB). 

[19] Shahjog hundi is only payable to res- 
pectable holder unlike hundi payable to l>earer 
or order. Where drawee r and drawee are same 
person, holder of bill of exchange can treat it 
as l)ill of exchange or as promissory note. An 
attesteil Shahjog hundi can be sucnI on either 
as promissory note or as bond. 1916 Cal 8 >8 
(839) [AIR V 31 . 

[20] A shahjog hundi is not equivalent to a 
hundi payable to bearer and it ought not to 
be paicl by the draw'ee unless it has endorsed 
on it, when presented, the name of the Shah 
by whom it is presentetl, or rather by whom 
it is sent for presentation. There is no rule of 
law' which would have the effect of making 
the w'ord ‘shahjog’ mean payable to bearer 
quite independently of the eiulorsements. 1932 
Lah 312 (313) [AIR V 19] (DB). 

[21] Where a person pays to another the 
amount of a himui, not as to a Shah, but as to 
an endorsee for collection of a hundi on the 
security of a railw'ay receipt, he has no cxpnty 
to recover back the amount from such other 
if the security turns out to be a forgery. lu 
such a case the latter is liable to refund the 
money or to trace the hundi to its source pro- 
vided notice is given within reasonable time 
of the discovery of the forgery, i.e., provided 
the payer loses no time in making the com- 
munication and claiming the refund. 1914 
Bern 260 (262) [AIR V 1] : 39 Bom 513 (DB). 

[22] Bearer of Shahjog hundi although 
minor, is entitled to sue on hundi. 1925 Bom 
527 (528) [AIR V 12] (DB). 

[23] Name of draw^er of hundi need not In; 
separately entered on document at any sptK:!- 
fic place out it is sufficient if it shows person 
adaressed, that it has been made by third jx^r- 
son who purports to he bound thereby. C-D 
3 U P L R 46 (47) (DB) (Pat). 

[24] The provisions of Negotiable Instru- 

ments Act are strictly applicable to natives. 
If any local usage relating to hills and not^ 
in an Oriental language is relied on under S. 1, 
it should be alleged and established by the 
party who relies upon it. (’03) 26 Mad 5i^ 
(531) pB). ^ . , 

[25] The Negotiable Instruments Act. a, 
saves the operation of any local usage relating 
to instruments written in an Oriental 

But any such usage must be alleged and est^ 
blished by the party relying upon it. In 
absence of any such allegation or proof w 
Act would operate to the same extent as tn 
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Repeal of enactments. [Bepeal^ by the Amending Ad, 1891 (Xll of ISQl), 

S. ^ and Sch, 1]. 

-3# Interpretation-clause. 

In this Act — 

»[ • • • • #,I 

“Banker.*’ 

‘^[“banker’* includes any jx^rson acting as a banker and any post office 
savings l>ank ;] 

0[ * • ♦ • • • ] 

[aj Definition of **In(lia*’ was hy the Jammu and Kashmir (Extension of Laws) 

Act, 1956 iLXIl of 1956), S. 2 and Sch. ILIL19561. lb] Substituted tor the ft)riner defiiiL 
tion of “banker” by ttie Negotiable Instruments (Amendment) Act, 1955 (XXXVll of 
1955), S. 2 [1-4*1956]. \v] DeHniticn of “Notary public” was omiiiAl by the Notariat 
Act, 1952 UJll of 1952), S. 16 (w- e. f. 14.2.1956]*. 


CHAPTER II 


OF NOTES. BILLS AND CHEQUES 
4m “Promissory note”. 

A ‘*pronnssory note” is an instrument iit writing (not being a bank-note or a 
currency- note) containing an unconditional undertaking, signed by the maker, 
to pay a certain sum of money only to, or to the order of, a certain person, or 
to the bearer of tite instrument.* 

Iliustration^ 


A .signs instruments in the following terms : 

(a) “1 promise to pay li or order Us. 500.” 

(b) ”1 ncknowh^dge myself to he imlebtt'ti to Ji in Hs. 1,(X)0, to Ih? paid on demand, for 
value received.” 


(< ) “Mr. U, I O V Us. 1,000.” 

(d) ‘T prornis<‘ to pay ti Us. 5(K) and all other .sums which .shall 1 m^ due to him.” 


Section 1 Note 2 fcymtdj 

the case of in.struments not written in an 

Oriental language. (’10) 6 Nag L U 35 (36). 

[26j Excei>tion in S. I, Negotiable Instru- 
ments Act, in favour of instruments in Oriental 
language save them against nrovisions of that 
Act overriding local msages f)ut dtx-s not pre- 
vent application Ixung in contravention of 
S. 26, Papej Currefjcy Act, of other Acts sucli 
as Paper Currency Act to such instruments. 
Hundi drawn payable to Ix'arer on demand is 
illegal t*ven though drawn in Oriental langu- 
age. 1920 Mad 944 (945) ( AIB V 7] (DU). 

[27j Case under Hyderahad Negotiable Ins- 
truments Act, S. I— Exception — Instruments 
in Oriental language are not excludixl from 
operation of Act— VVliat is excludes] is loc'al 
usage relating to such instruments — Such usage 
is saved from opt*ration of Act, even though 
it is at variance w'ith Act — But it has to r>e 
alleged and provetl. (’55) ILK (1955) Hyd 20 
(23). 

SECTION 4 — SYNOPSIS 

1. Scope. 

2. Ef tent tab. 

3. Promitfory note and Bill of Exchange. 

4. ^'Doconditioiial uodertaktog.^ 

5. * ‘Signed by the maker.” 

6. ‘‘Ctoain turn of money only.” 

*7. **To or to the order of certain perton.” 


8. “To hearer,” 

9. Post-dating of promissory note. 

10. Instruments which are promissory 

notes. 

11. Acknowledgment, receipts and agree* 

ment . 

12. Original cause of action, suit on. 

13. Evidence and proof. 

1. Scope. — [1] Where promissory n<^e 
promises to pay sum mentioiuHl unc^mdi- 
tionally to certain pcriwm, there is nothing iri 
S. 4, which in anv way, curtails general 
authority confer rent by S. 2t) on person to 
whom starni;K*d and signed paper is dellvercxi 
to convert it into negotiable fust rii merit pay- 
able to specifi<?d jxrsoii. 1940 Pat 37^ f.^78) 
lAlK V 27] : 19 Pat 404 (DB). 

dw mi Mad 532 (534, 535) 1 AIH V 

4lC198j.) . . , * 

[2j Execution of promissory note tor inler- 
cst due on anc>ther dcdit doc^s not amount to 
payment of Interest on debt and freih advamo 
of sum as principal under note. iVhtor in 
€Of«ciiting pro- note merely gives crouitor 
document or voucher 

tain 1941 Mad I9i (194) 

[AIR V 2«J (DB). 

[31 The definition ol ‘promiMory note in 
S 2 (22) Stamp Act i* more comptehenilve 
and in addition to the promi*»ory note a* 
fined in the Negotiable InatrumaiU Act, It 
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U) "I promise to pay B Rs. 500, first deducting thereout any money which he may 
owe me.” 

(1) “I promise to pay B Rs. 500 seven days after my marriage with C.** 

(g) “I promise to pay B Rs. 500 on D*8 death, provided D leaves me enough to pay th it 
sum/' 

(h) “I promise to pay B Rs. 500 and to deliver to him my black horse on 1st January ne.vt,’‘ 

The instruments respectively marked and ^6^ are promissory notes. The instruments 

respectively marked (c), d), (g) and (hj are not promissory notes. 

[al As to prohibition against making a promissory note for the payment of money pav. 
able to bearer on demand, ses sub-section (1) of S. 31 of the Reserve Bank of India Act 
1934 (II of 1934). Sub-section (2) of that section is as follows ; — 

“Notwithstanding anything contained in the Negotiable Instruments Act, 1881, i., 
person in India other than the Bank or, as expressly authorized by this Act, the Cf ntr il 
Government shall make or issue any promissory note expressed to be payable tf> ti 
bearer of the instrument.” The said sub-section ( 2 ) was added by the Reserve Bank r ♦ 
India (Amendment) Act, 1946 (XXIIl of 1946), S. 2. 


Section 4 ~ Note 1 (exmid.) 
includes a note promising the payment of any 
sum of money out of any particular fund 
which niay or may not be available or upon 
any condition or contingency which may or 
may not t)e performed or happen. 1947 Nag 
145 (149, 150) [AIR V 34 C 43J : I L R (1946) 
Nag 796 (DB). 

[4] Before a document can be treated as a 
promissory note it should be a promissory 
note both in form and in intent. 1955 Sau 74 
(76) t(S) AIR V 42 C 27] (DB). 

[5] In tlie Nattukottai community, docu- 
ments which are ordinary promissory notes 
are framed in the manner of letters but stamp- 
ed as such and nobody mistakes such transac- 
tions as anything other than dealings on pro- 
missory notes. 1956 Mad 629 (630) [AIll V 
43 C 201] (DB). 

2. Essentials. — [1] The mere description 
of an iicstrument as a promissory note wifi not 
make it a promissory note if it fails to satisfy 
the statutory requirements of Ss. 4 and 13. 
1953 Cal 758 (761) [A 1 K V 40 C 284] : 1 L U 
(1955) 1 Cal 441. 

[2] In order that a document should be a 
promissory note it is necessary that there 
should be — (i) an unconditional undertaking 
to pay, (ii) tlie sum should be a sum of money 
and vshould f>e certain, (iii) the paynumt 
should be to or to the order of a person who 
is certain, or to the bearer, of the instrument, 
iv) and the maker should sign it. If these 
our conditions are present a document be- 
comes a promissory note. 1955 Raj 85 (86) 
r(S) AIR V 42 C 28] : I L R (1955) 5 Raj 367 
(DB) 4* 1959 Raj 156 (157) [A I R V 46 C 62] : 
I L R (1959) 9 Kaj 362 (DB) + 1957 Raj 360 
(362) [AIR V 44 C 138] : ILR (1957) 7 Raj 
290. 

[3] In order to find out whether the docu- 
ment in question is a promissory note or not, 
the intention of the parties at the time pf the 
execution of the document is to be looked 
into. The promise to pay must be the subs- 
tance of the instrument and there must be 
nothing inconsistent with the character of the 
instrument as substantially a promise to pay. 
1959 Raj 156 (159, 162) (A I R V 46 C 62] : 
ILR (1959) 9 Raj 362 (DB). 

[4] There must be an express undertaking 
to pay the amount mentioned in the instru- 
ment before it can be held to be a promissory 


note. A mere implied undertaking, by the ijs, 
of the word “debt” or “pronote” in the tn^- 
trnment is not sufficient. 1949 All 431 '4V' 
[AIR V 36 C 162] : ILR (1949) All 713 (Dio" 

[5] The fact that a promissory m^e is unU 
ten on a page in an account book of the ( real- 
tor do€‘s not make it illegal or any th(‘ h vs t 
promissory note. There is nothing in th ■ 
Negotiable Instruments Act to make <’ven t 
promissory note not negotiable l)y exprrsv 
terms or by necessary implication. 1953C.il 
758 (761) [AIR V 40 C 284] : ILR (1955) I Cl.il 
441. 

bSee aUo 1954 Sau 52 (53) (AIR V 41 C 27 
(The test as to negotiability and intention ot 
the parties is principally for determining whe- 
ther the essential purpose of an iHstrnmorq 
was to record only a promise to pay ainl 
nothing more.)] 

[6] The essentials of a promissory ikMc are 
that it must contain an unconditional undi r- 
taking to pay a certain sum of money aiu! 
the document must be intended by the parties 
to be a promissory note. 1955 Sau 74 (76) [iS; 
AIR V 42 C 27] (DR). 

[7] It depends upon the circuinstanci' and 
w'ording in each case as to whether a docu- 
ment is a promissory note or an agref m nt. 
One of the tests to bo applied to find it out i; 
the intention of the parties. Tlie second is 
whether the document as drawn out can be 
said to be negotiable, tliat is to say, could i 
third person file a suit on the strength of the 
document ? If he could not, tlien it is a mere 
agreement. 1951 Ajmer 71 (72) [A I R V 

C 66]. 

[8] A mere implied undertaking by the 

of tne word “debt” or “pronote” in a docu- 
ment is not sufficient to constitute it a pro- 
missory note. There must he an express under- 
taking to pav. 1949 All 431 (432) [AIR y df 
C 162]: I LR (1949) All 713 (DB) + 1^ 
Orissa 153 (154) [AIR V 44 C 42] : 1 1 R 
(1957) Cut 101. (a memo stating a particuDr 
sum of money deposited to be returnetlcn 
demand, is not promissory note.l 

[9] Where a writing stated, ‘Date of 
rity Maha Bidi 0, Samvat 2004 - I 
received Rs. 6,000 (in words rupees si 
thousand) taken by me for one month o 
Pous Bidi 6, Samvat 2004. Miti Pous Biui 
Samvat 2004*.— that the documeuL 
which did not contain an express 

pay, was a receipt and not a promissory n 
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Mere mention of the date of maturity in it 
coulii not make it a promifwory note. 1955 
Madh B 81 (81) [($) AlH V 42 C 26] (DB>. 

[10] Where the language of a document 
shomxl that it was written for evidencing the 
debt obtained by tlu^ debtor and an express 
promise to pay up the debt within a sjHX'ifieil 
time was given thereiii, and the instrument 
was attesteil by a witness and it was not pay* 
able to order or bearer — Held that the dcH'u- 
ment was a boml and not a prorni^snrv note. 
1957 Hij :>87 (d87) lAIU V 44 C 1481 

[11] The mere desenptioii of .m instrument 
as a promissory note will n<»t make it a pro- 
missory note it it tads to satisfy the statutory 
mjuirenients ot Ss. 4 and 1;>. 105 > Cal 758 
(761) [Alii V 40 C 284’: Il.U 0955) I Cal 441. 

[ 12 i Main question to ronsiii-urd is not 
whethiT the instrument is iu'i^otial»le i>r lU^t 
though or<linardv n»*v’:otial>i]ity of an instru- 
ment is a tt'st btit to consider w hether in 

Md>stanr r‘ and in primary intention of ttie 
p,arti(‘S the daw uinimt vs as or was not a nro- 
missorv note .mil vv fiether it was intiaMie<l to 
recfjfd a <lifierent kiiel of transaction alto- 
gether. A reftTcm e in tfie promissory note to 
a pre-exist mg at'connt made with a view to 
•itate the cofisideratton for the notts, dfH*s 
neither mak(* the liability uiidm tfie note a 
contingent one. nf>r thf” instrument any the 
less a projnisstuv lu'te. 1941 .\11 15H{ltM), 162) 
[AlH \ 28j : lidl (1941) All 26^1 \W). 

[ 15 1 One of most essenti d ( haracdcristics of 
promissory mite is ( rrt tmty ( eit imty botli 
as regards pi rsnn bv whom and to whom 
navme-nt is to be m.ul<\ 19 )1 C d ‘)S7 (588) 
lAiU V is; : 5S Cal 752 iDH) + 1929 Nag 274 
(275) ;aIU V 16; : 25 Nag 1. U 17 ) (It is not 
iKHaiise doc ument is not payable to order or 
lx‘ iirer tliat it is excluiUwl trom di'finition of 
promissoiy note.) 

[14] Oocimumt exec uted by out' person to 
another containing nncomliticmal promise to 
pay certain sum of money to latter, vs Iio is 
Kumctently indicated is promissory note 
tliough !t IS not sfiown tfiat maker of doc uincnt 
intc*n<lecl tea make* picaiinssorv note. (M()^ 1910 
Mad W N 850 (857)^195.5 Mad 25 (25) [A I H 
V 22] 58 Mad 261 (DH) (borm is immaterial. ) 

[I5j Promissory note* (lo<*s n? t luse it.s 
character as sncfi merely Iw c anse it contains 
promi.se to pav at certain i)iace. 1944 Ikim 255 
(255) ! AIH V 51). 

[16] A promissory note amounts in law' to 
payment and what vitiates a promise does not 
vitiate a payment. 19>1 lTav-((o 251 (252) 
[AIR V 41C '82j (DR). 

[17 j The mere fat t tiiat tlie document !)ore 
four one-anna stamps and the impression of 
the scrdx% would not make it a promi*^sory 
note when it clearly stated that the amount 
was kept in deposit. 1957 Orissa 155 (155) 
[AIR V 44 C 42] : ILK (1957) Cut lOT 

3* Ffomissory note end Bill of Ex- 
ebanfe. — [1] In promissorv note executant 
promises himself to pay, while in bdl of cx- 
chani^ he directs another to pay. In l>dl of 
exchange person liable is resix^isible executant 
and not scribe. When hundi is either promis- 


sory note or hill of exchange, it is governed 
by Contract Act and not by Negotiable Instni* 
ments Act 1919 Nag S9 (59, 40) [AIR V 6]. 

[2] Distinction l>etwwn liability of maker 
of promissory note and hill of exchange— 
Maker of promissory note is principal deotor 
— Drawer of bdl cd exchange is surety. 1956 
Nag 260 (262> [A I R V 2)] : 1 L H (19S9) Nag 
001 . 

(5] Mere inscription of words ''Hundi** and 
“accepted*’ on the npjx*r part of the stamp 
rloc's not make the document a bill of ex- 
ebange, vvhen the dcH utneut is a promissory 
note, rhe rc^al cliaractcr of document has to 
Ih' det<*rmnu‘d hv bMAing to the provisions of 
docuiment itself. 1941 Cal 49H (5tK)) [AlH 

V 28) : ILR (1941) 2 Cal 107 (KB), 

4. “Ibiconditioiial undertaking." — [1] 
'Die essential fe.iture of a promissory note is 
an express unfumtiitioMal promise tti pay; and 
it is not enuuj.’,b that the .substantial elfcct of 
the instrument sboiihl be to make the exiHuit- 
ant bai>h* to pav a sum uf money, 1954 Sau 
52 (55) iAlK V 41 C 27]. 

1 2] invl rnim nt c ontaining words “I am 
liable to jciy" witbruit any undfut.iking is not 
proniivsorv note. 19 >4 Mad 220 i22l) | A I H 

V 21]. 

i >i Wlicre d(x urnent was in shatH' of r<xnie.<t 
toiilaiiitiff to pav delciulants Hs. r>(K) W'hich 
tU'fendants would rc.]>ay with interest //aid 
tint this was tauiditional contrat t and not 
promissurv note 1924 Tat 96(97) [AIK V' ll] 
(DB). 

[4i Instiumiuil only undertaking to pay 
interest — No nut unditional nndrrt.iking to 
pav money It is not pronote 1924 I>ah 684 
(685) lAlH V ll]. 

• 5] Alh'ged promissory note ran as follow.s : 

1 promisr to (i.iy (jo <leni and at my tonvenl- 

cuic«' - y/eMi, that it w.is not jif^^anissory 

note as j>romise w as not unconditional* 1921 
Horn 556 (.5 ^6) jAIH V 6], 

[6] Document wfiicli contains promise to 
pay on cumlingein y will not In* treated »» 
promissory note lor purposes of Negotiable 
instruments .\ct but it may be regardinl as 
suf Ii inr tlie purposes of .Stamp Act 1941 All 
15S (162) ( A 1 R V 28] : I L R (1941) All 264 
(DR- (best to dec ide wdit'ther document l.s 
promissory note* enunciated ) 

’7j iVomissory ncitc may Im* by instalment': 
\Vl lere doc ument sets r>ut facts of amount of 
defit iKnng »)Wtng from father of defcuidarits 
and tfien slates llml total ot Hs, 4(X) will 
Ik' p.ii(l in four instalments on datess fixc'd in 
four years with inferc'st at 1 per cent per 
mensem, it is uncoeditKmal promise to pay, 
and therefore, drx urnent is pr(»nnssc>ry note 
within 8. 4. 1955 All 410 (411; [AlH V 22). 

[8] In a case wliere a promissory note i« riot 
prodfucecl and the receipt of tfie mon* > U not 
admitted the plaintiff fwyfore he tan mieceod 
must prove that he had lent the money to thts 
defendant and the money was, ihcurefote, 
repayable. 7 he Court cannot either allow 
proof of the fac t tfiat there was at) uncotidf- 
tfonal undertaking to repay or pnfKum* to tfie 
same effect. 1952 All 877 (878) [AIR V 39). 

19) All docninent$ containiDg an under- 
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Section 4 — Note 4 fonnidj 
taking to pay the amounts mentioned therein 
unconditionally are not promissory notes. To 
make it such a document, it must substantially 
consist of a promise to pay a defined sum 
and must not be something else. (’58) 1958-1 
Andh W R 224 (226). 

[lOJ The relevant portion of Ex. A-1 a docu- 
ment styled as promissory note executed by 
the defendant ran as follows : T agree to pay 
you or to your order on demand the sum of 
Rs. 10,000 (rupees ten thousand) only being 
the amount my brother K and I have agreed to 
pay you for bringing about the .sale to the 
1. L. T. D. Co. Ltd., Guntur, of our site in 
Guntur (which is now leased out to the said 
company) with interest thereon at 12 per cent 
{twelve per cent.) per annum from this day till 
realisation.* — i/ecd that so far as the defendant 
was concerned, the undertaking or obligation 
to pay in Ex. A-1 couid not be regarded as not 
intended to take effect until the fulfilment of 
fiome condition. Ex. A-1 was a promissory 
note as defined in S. 4 of the Act and the 
defendant was entitled to the benefit of the 
presumption under S. 118 of the Act. 1959 
Andh Pra 370 (373) [AIU V 48 C 107] (DB). 

5. “Signed by the maker.” — [ll An 
agent of a firm can sign a promissory note on 
l>ehalf of tlie firm. 1057 Mad 8 (10) [AlH V 44 
C 3] (DB). 

[21 When a joint family carries on liusiness 
in tne particular name and style, any mem- 
her signing a negotialih? instrument on behalf 
of the joint family business should do so in a 
manner which may clearlv point out that he 
is signing on its behalf. Whatever may be the 
legal consequences of not so signing, the 
document not so signed cannot be termed as 
a promissory note. (’59) ILH (1959) 9 Baj 187 
(189, 190). 

6. “Certain sum of money only.”— [1] A 

det^d narrated that partnership accounts were 
settled and certain amount was found due 
from d fendant to plaintiff and defendant pro- 
mised to pay that sum to plaintiff irakte 
Marnart. Word ‘pronote’ was also used in 
document — that deed was a pronote. 

1925 Oudh 560 (580) [AIR V 12]. 

[2] A term “quarterly rests” means that 

when ultimately intere.st comes to he calcu- 
lated it is to be calculated on certain basis or 
system. Where promi.ssory note expresscrl 
promise to pay sum named therein with inter- 
est at 10 per cent per annum with “quarterly 
rests” — that note was tor sum certain 

within S.s. 4 and 5 of Act and, therefore, 
negotiable instrument. 1929 Pat 136 (138) 
[AIR V 16] : 7 Pat 41 (DB). 

[3] If the rate of interest is specified in the 
document the certainty of the sum payable is 
in np wav affected as it may be merely a matter 
of calculation to arrive at the sum payable. A 
sum of money is certain even though it can be 
arrived at by making certain calculations. 
1960 Raj 20 (22) [AIR V 47 C 8] : ILR (1959) 
9 Raj 641. 

[4] Where the intention underlying the 
document was that after certain credit and 
debit entries had been made and taken into 


consideration, a certain amount would be due 
which the applicant undertook to pay, the 
document is not a promissory note. 1951 
Ajmer 71 (72) [AIR V 38 C 06]. 

7. “To or to the order of certain per- 
son.” — [1] One of the basic tests of a promis- 
sory note is that the payee or bearer must be 
certain. The words “w^e as well as our suc- 
cessors are bound herewith to fulfil your dues 
whenever and wherever you or your succes- 
sors ask or demand the said sum’* do not 
satisfy the test of certainty of the payee and 
cannot amount to a promissory note. 195fi 
Cal 758 (761, 762) [A I R V 40 C 284] : I L R 
(1955) 1 Cal 441. 

[2] The absence of the name of the payee 
in a promissory note will not make the note 
inva lul w'here the payee was known w-itfi 
certainty even at execution. Where the des- 
cription of the payee in the suit promissory 
note was “son of P. C.”, and the plaintiff who 
had lent the money, was the son of P. C. 
thongh not mentioned by name and the lender 
and riorrower knew^ it — that the pro- 
missory note w as not invalid on ground of 
absence of name of payee although there 
were other sons of P. C. in existence. To say 
that tlie name must always be rnentiontxi to 
make a promissory note valid is not sustain- 
able in any modern court of justice, equity and 
good conscience. 1957 Mad 355 (355) [(S) 
AIR V 44 C U)8]. 

[3] It IS clear from Illustration (b) to the 
section that where a person, to whom the 
payment is to he made, can be certainly found 
out from the language of the document, the 
document W'onld still he a promissory note, 
though the name of that person is not men- 
tioned alter the words “I shall pay” or simi- 
lar w'ords appearing in such document. 1955 
Raj 85 (86. 87) l(S) AIK V 42 C 28] : I L R 
(1955) 5 Kai 367 (DB). 

[4] Words “a certain person” in Ss. 4 and 
5 of Act incorporated in S. 2 (22), Stamp Act, 
mean person who is capable of being ascer- 
tained at time when promissory note is made. 
(*10) 5 Low Bur Kul 102 (107) (DB). 

[5] Promissory note payable to manager of 
Bank is payable to “certain person.” 1920 
Pat 157 (158) [A I R V 7] : 5 Pat L Jour 536 
(DB). 

[6J Promissory note made in favour of per- 
son descriljed by his office is one made in 
favour of certain person and valid. 1930 Mad 
1004 (1007, 1008) [A I R V 17] : 53 Mad 968 
(DB). 

[7] Promissory note in favour of institution 
which has no judicial status is void, 1934 Nag 
207 (208) [AIR V 21] : 31 Nag L R 15. 

[8] Suit is maintainable on promissory 
note by real promisee even though wrong 
name is mentioned on note if he is able to 
show that wrong name was entered by mis- 
take. (T2) 22 Mad L Jour 121 (121). 

[9] To pay money to third party on beha^ 
of payee but on third party’s order cannot be 
treated as same thing as, or equivalent to pay- 
ment to payee or to his order which is pi^ 
mise necessary in any note in order to bnp_^i 
within definition in S. 4. 1933 Mad 306 (305, 
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:509} f AIR V 20] (DB), (Tests in deciJiuR whe- 
ther uocument is promissory note enunciated.) 

[10] Act V of 1914 is not retrospect I v<» iiiHl 
pronote eatecuted prior to Act, payable in 
alternative to one of several payws is not 
promissory note, 1921 Mad 122 (122) [A I H 

V 8] (DB), 

[11] Document in which drawer mulertakt>s 
to pay sum there sjx^cifit^l to plaintifi or order 

another pt*rson” is an unconditional 
one and that words "'maar/ai another pc'rson*’ 
do not take document out of S. 4. 1921) Lah 
274 (375) [AlU V 7] : 1919 Pun He No. 141. 

[12] Where the name of the paytv is not 
ajiveri in the hmly of tiie document but he has 
lH*en descrilmi as *yoyi" it cannot ho h(4d that 
the person who adv.uicevl the money is a |X‘r- 
son certain. Idioretore, it cannot he h«‘Ul that 
the document is a promissory note within the 
meaning of S. 4. 1959 Oriss i 178 (176) [A 1 H 

V 48 C 521 : IhB (195S) Cut 178. 

[13| The mere omission of the expression 
“to tile order of* wduhl not render a docu- 
ment any the less a promissory note if otht*r- 
vvisc it fulfilleii the terms of tlie definition of 
a promissviry note. Actoally a pronussory 
note nmi not contain this expression. It is 
sufficient if there is an unconditional utulcr- 
taking to pay i ( (‘rtain sum of money to a 
^'ertain p<*ison. 1955 Mad 852 (852) [AIH V" 
42 C 205] : ILH (1955» M id 1027 ifU). 

cS. “To bearer,” — (1] I'efore docunumt 

< an he taken in he promissory note p lyalde to 
iKMrer, it is necessary (hat fierson to wlioiii 
money is to he paid or that it is to Ik* paid to 
hcart'r should lx* expressly states!. 1938 N ig 
454 (484) iAIH V 25 j. 

(2] Shahjog hundi is not hill of exch ange 
nor promissory note. It is only payable to a 
riTspectal le holder and not erpiivident to 
humh payable to hearer. 1918 Cal 888 (890) 
[AIH V :3] (DB). 

9. Post-dating of promissory note. — 

II] There is no prohihiti' n in the Indi.in 
Nt'^otiahle Instrurntmts Act against post-dat- 
ing and a promissory-note which is posi.datesl 
IS an (dfective negotiable instrument tiiough it 

< annot Im* sue<i upon till after that ilale passes. 

1952 Nag .308 (310) [AIH V 39] : H.H a953} 
Nag 233 (DB). 

10. Instruments which arc promissory 
notes. — fl] Froniissory note with words 
“security for ove*r draft” pnntfxl on it — Note 
does not cease to lx* pronussory note. 1943 
Mad 218 (217) [AIH V 3f)] (DB). 

[2] A document lirnught int i existence* for 
the purpose of recording an agreement to pav 
whicti is not a receipt for money and which 
has been duly stampeil as a promissory note 
and contains an unconditional prrjmise to 
pay. and intended and desenVK'd as a promis- 
sory note by the executant, fulfills the condi- 
tions of a promissory note within the meaning 
of S. 4. 1946 Nag' 81 (82) [AIR V .33 C 20] 

[3] Debentures in the form of a to 

^ a particular sum to a certain bank or 

OQ a certain date wdth half-yearly in- 


terest in the meantime at certain rate, having 
on thtnr back a series of spaces for the entry 
of interest payments and a column of endorse- 
ments commencing with an endorsement by 
original payee, .are prmnissory notes and 
therefore negotiable instruments under S, 13, 
1932 P C 22 124) ! AIH V 19]: 58 Ind App 433: 
56 Ikam 1. (AIH 1928 IVmi 407 and AIR 1928 
Ik>m 436. Affirmed. 24 Iknn 55, (Mmi/ad ) 

[4) V\'ar lioiid is a promissory note, 1933 
Mad 378 (378) (AIH V 20] (DB). 

[5] Note given as sivurity for sums already 
due contaiiHxl promise to pay “Uukka Indul 
tiilab ” — ii id, that note was new contract and 
evidenced promissorv note. (*13) 21 Ind Cax 
199(199, 2CK)) (Ondh). 

(8j A ‘hami-note’ is promissorv note within 
meaning of .S 4 1941 P.»t 99 (UK)) (AIH V 2H]: 
19 F.it 974 (DB). 

[7 i 'File document in rjiieslion ran thus: ‘Re- 
ceived lU irom 4 and promise to pay 

the same on di'inand. Date Sd/. /I. 

a Ui, that the dix nment in tjin'Stion w\as m 
promissory note. IV)52 Ajnit'r 31 (1) (31) [AIR 
V 39]. ■ 

[8; An nnstamped dofumient ran us follows: 
— “Het'cived with thanks th»’ sum of Rs. ^300 
as loan from V' and wdl return h.ack in tho 
perirnl of 2i ye»ars without interest. G, R,. 
24-8-48 ’* //r’d, that t hi* document c ame w'ith- 
in the definition of a prcHiiissory note. 1957 
H.i) m) (382) [AIH V 44 C 138] : ILH (1957) 7 
Haj 2<)0. 

I9i Illustration 2 to S. 4 (a) show's that an 
ac'kiu'w4edgment of iiHlehtfshiess for a certain 
sum of money ( ouphxl with the wools “to Ims 
piiti on demand* is a promissory note. 1955 
Sau 74 (78) [(S) AIH V 42 C 27 ] (DB). 

11. Acknowledgment, receipt! and 
agreement. — [Ij Nature nl ilocuirient must l>e 
<letermined by its < onlents and description of 
at given in plaint c annot change its character 
or legal effect. I-ctter offering to pay another*! 
debt after certain period is only in*'re pri'pos il 
wfiich on acceotaiic e by promistH* would ripen 
into completiNi agr<*f*meiit. 1934 I..ali 93 (94) 
[AIH V 21] (DB). 

[2] It is a cpiesiion of fact in f*arh caae 
whether a partii tilar document is to be n*giird- 
ed a- an icknowhslgment or promise 1959 
Hnf 1.58 (159) [AIH V 48 C 82] : ILH (1959) 9 
Haj yi2(DB}. 

! 3l A rnemorandiiin of what a person huo 
orally proinisf^i to pay on a ccTtain day and 
tliat lie would pay that amount on certain <lav 
is not a promissory note. 1023 Mad 434 ( 434) 
[A!H V lo], 

[4; !>ocument running as follrms- -“RecfJiv- 
cd from you this day cmx|uc’ , for Hs, . . . . 
Amount w'ould l>e repaid with interest Prin* 
cipal amount will l>e paid with interest after 
ten months from this date.’* "//#7h iK jl docu- 
ment was not a nromissory note, the document 
not being intmtex! to Ik* a negotiable frnitru- 
ment 1938 V C 121 (123) [AIR V 25]: 32 Sind 
L R 462. 

[5] Document reciting that it in r«>celpt ege- 
cuted by two persofis for certain amount at 
certain rate of iriterest for and on behalf of 
another person— Amount payable after two 



716 [s 4 N 12] 


[Thk] NBOOTiABTiB Instbwbnts Act, 1881 


Section 4 — Note 11 

years. Stam^ said to be duly affixed — Docu- 
ment signed by executants — Document held to 
be receipt and not promts.sory note even if 
coupled with promise to pay. 1936 P C 171 
(174) [AIR V 23J: 83 Ind App 279: 17 Lah 557. 
(8 Cal 645, Omrrultd.} 

[6] In order that document shall be promis- 
sory note within meaning of S. 4 it must be 
promissory note in form; it must in addition 
be intended by parties to he promissory note, 
it must be intended by parties to f>e negoti- 
able and pass from hand to hand. Where 
document executed by person is merely 
acknowledgment in false name of lady, of 
state of account between her husband and 
executant and never intended to leave her 
custody or that of her liusband, it is not pro- 
mi.ssory note and Art. 73, Idnntation Act, does 
not apply. 1939 Sind 281 (286, 287) [AIR 
V 26] : ILR (1939) Kar 632 (DR). 

[7] W here document purporting to be ‘note 
on demand’ recited tliat certain sum of 
money was due from defendant to plaintiff 
and thereafter recorded that as defendant 
was at that time unable to pay money, he 
agreed to pay interest specified in document — 
held, that document was not promissory note 
but merely acknowledgment coupled w'ith 
agreement to pay interest. 1931 All 302 (303) 
[AIR V 18] (DR). 

[8] Debtor executed deed acknowledging that 
certain iU'ms of money mentioned therein had 
lx*en borrow'ed and that execiitant had to re- 
pay them on demand — Held, that there* wms no 
promise to pay but only admission of lia!)ility 
to pay. Document was not, therefore, promis- 
sory note. 1938 All 619 (620) [AIR V 25]. 

[9] Mere use of words “I pre mise to pay” 
dexjs not necessarily make instrument promis- 
sory note. Where the p arties did not intend 
document to be ni‘gotial)]t' instrument but 
purported to incorporate only the terms of an 
oral agreement, it is not a promissory note. 
1941 Nag 1 (1) [air V 28] : ILR (1942) Nag 
126. (It can be validated by levy of penalty ir 
i n s u f ii c i ('n 1 1 y s t a m ped . } 

[10] A promissory note written on a bundi 
paper and attested but not made payable to 
bearer or order is a bond falling witliin the 
purview of S. 2 (5) (b), Stamp Act. 1932 Lah 
22(23) [AIR V 19] (DR). 

[Ill A document executed by the debtor was 
as follows: “for making your account of the 
sarkat I will come on date 22-11-1936 to your 
place and will give (make the payment**). 

that the document w'as not a promissory 
note as there was no promise that the money 
would be paid out of any particular fund, or 
upon any condition or contingency. The 
document ojperated as an acknowL^ilgment of 
liability with a promise to pay* the amount 
fouhd due on taking accounts. 1947 Nag 145 
(150) [AIR V 34 C 43] : ILR (1946) Nag 796 
(DB). 

[12] A clause in a promissory note that if 
the promisor fails to pay, he and his proper- 
ties shall be liable for the principal, interest 
and all damages consequent on suen default 
does not amount to an agreement making the 
liability of the promisor conditional. It merely 


shows what the consequence of non-payment 
on demand would be and does not qualify the 
operation of the note. The intention of the 
parties is to make a promissory note and not a 
bond or agreement. 1955 Trav-Co 141 (144) 
rAIRV42C:51J: ILR (1954) Trav.<3o 1196 
(DB). 

[13] An entry in a khata, showing the 
balance due is only a receipt cannot lx* Iteld 
to be a promissory note by the mere fact that 
there is an agreement as to interest or as to 
the manner of repayment. 1950 Ajmer 4 (4' 
[AIR V 37 C 4]. 

[14] A piece of paper which merely contains 
a signature, w'ith the w'ords Rs. 150 on a oiu* 
anna .stamp, cannot he taken to create any 
liability c^n the part of the signatory and i<; nr> 
evidence of any loan having lK*en contracted! 
and is certainly not a promissory note as de- 
fined by the Negotiable Instruments Act. 'I here 
being no promise to pay and no at knowledg- 
inent of any liability, nor any adnussicn td 
having borrowed, tlu* paper cannot be trratfxl 
as a doenment creating anv liability in tavour 
of the holder thereof. 1953 (drissa 194 (104) 
[AIR V 4()C48J. 


12. Original cause of action, suit on.— 

[1] When person lends monev to another, for- 
mer can always sue latter for mf)ney as for 
money lent, whether tliere is promissory 
executed contf rnporaneou.sly with loan or at 
any time thereafter on account of it. As 1 h'- 
tween actual lentier and actual borrower, pro- 
missory note is collateral security, and lender 
can therefore always sue on original considera- 
tion, disregarding security. Promissory note 
in such case contains express promise to repay 
which is implied in loan itself. Tliere can lx 
no question of merger of original considera- 
tion in promissory note so as to make prernis- 
sory note only availalile ( uuse of action. lien 
fresh promissory note is executed in lieu ot 
old, novation, is of promissory noti* and not ot 
loan. Liability under original loan is inde- 
pendent ot promissory note and can no more lx 
extinguislied by execution of fresh promissory 
note than original debt can be by substitution 
of new' security. 1945 Cal 268 (275) [A 1 R \ 
32] (DR). ^ ^ . 

[2] Loan independent and completed auu 
before execution of promissory note — Pronote 
found to be inadmissible owdng to some de- 
fect — Creditor can sue on original considera- 
tion. 1937 Cal 241 (242, 243) [AIR V 24i. 

[3] Defendant denying execution andthumo 
mark not proved to be his — No proof of loan 
can be allowed aliunde. 1940 Lah 329 (3aL 


332) [AIR V 27]. 

[4] Promissory note executed for amount 
actually due on previous transactions nm 
found to be manufactured and not genuine 
Plaintiff, a paradanashin lady held ^ntitlt-*d to 
fall back on original loan. 1938 All 504 (50*) 
[AIR V 25] : ILR (1938) All 773 (DB). 

[5] Promissory note understamped 
missory note and transaction of loan 
place simultaneously — Promissory note n'* ‘ 
was mere^ collateral security — Suit 
ariginal loan held was maintainable, 

All 535 (538) [AIR V 40 C 260] (DB). 
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B. ^*BiU of exchange." 


A *"bill of exchange" is an instrument 
order, signed by the maker, directing a 
money only to, or to the order of, a 
instrument. 

Section 4 — Note 12 (rontd ) 

[6] The defendant \^ho owed a sum of 
Rs, I, in to the plainlifl on account of certain 
transactions with him. exi^t uted a pronote for 
Rs. 1,000 and sent it to the plaintiff towards 
the amount due to him as per the transactions. 
The plaintiff hrouKht a suit for rtHTOvery of 
the amount due to him on the orijtmal trans- 
actions. The pronote did not show on the 
facH.' of it that it w as in vlisrharKe of the entire 
transactions hetwtHm the plamtili and the de- 
fendant on the ftK)tiiig of which the suit had 
l)eett filtxi. On the other hand the pronote 
had IntMi wortied as it loan fiaii l>e<*n taken 
from the plaintilf hy the defemiant on that 
date and this proiiote had heen exix uttnl on 
(hat ac<’onnt. Jleiii tliat tin' original ilann 
liad not merged ni the promissory note which 
w as nntlung more titan an instrument ot condi- 
tional payment without hirriug reiours<* to 
the original dt*l)t Hem e the suit on the ori- 
ginal causi* ni lelioii was in lint nnahle. l')5h 
Mad 15h 1157) [AlH V 41 C -1 sj. 

[^7 1 Defendant exei uting humh in fa\'<’»ui of 
/* on A - /* endorsing humh in tavour ot <’ 

and also naming / as dra\v<‘(‘ in case of ilis. 
honour !»>■ A Dishonour hy A and C receiv- 
ing payment from J /' making payment t^) 

and rec eiving hat k liundi - I' traiisfi^ring 
hnndi to piaintifi - Suit hv pi lintiil is m.nn- 
tainahle. 1959 Ha/ S*1 A I U \ ItU: 27- 
IKU (1959) 9 Haj 177. 

[H': VN'here d, who owes money to I* on 
account ot price ot [laddy supplieil to him, 
gives to /> a ( luvjuc tor llie amount due, to he 
aroseiiteti at a < erl iiii hank on a certain date 
>ut the t luxiue is dishonoured hy the hank on 
prt*sentinent atter due d.ite, then /«' can sue 
upon original consider.ition and get a dtxTix' 
for the recovery ot that amount. 1954 Orissa 
124 (125) A 1 11 V 41 C >9) : I L U a9>1) Cut 
46 (Dfh 

[9j Wlien a promissory note is given hv the 
taorrower to the lemh'r in c'oriiux tion with tfie 
loan either at the time wlien th»r loan is con- 
tracted or afterwards it liec omes either a colla- 
teral stx:urity or a conditional pavinent ar - 
cording to the intention of the parties. In (lie 
former case, tlie iemier is entitled to sue upon 
the original considcratiori independently of 
tlw» sec urity and w ithout leganl to any rights 
he rnav |K>ssess under tlie negotialile instru- 
ment. 1950 Pat 495 (497) [AIU V S7 C 126] : 
29 Pat aas (DB). 

[10] For suits on promissory notes not 
jjtampcxl or insufficieritiy stamf>c<J sea Stump 
Act, S. S5. 

13. Evidence snd proof. *-“[1] Promissory 
note executed by deceafed-“Suit against legal 
representative — Execution by deci'ra^ed denied 
and note alleged to he forgery— V'alidity and 
due execution of note must l)C prove^l with 
stricifiess. 19S6 Rang 399 (400) [A I U V* 23] 
(DB). 


in writing containing an unconditional 
certain person to pay a certain sum of 
i certain person or to the bearer of the 

[2] Where plaintilf sues on hand-note written 
on one of leaves of lus bahl, and hand-note is 
prov^cil to Im? genuine, suit must bo decerned. 
Question whether l>ook is kept fn regtiUr 
course of busiiu^s is immaterial. 1936 Pat 
498 (498) [AIR V 231 (DB), 

13] H a promissory note is to n*place tho 
contract, or if the protnissoiv note is only 
contract l)etwiHni the parties, the fact that (he 
loan and the promissory note wxue not exes'ut- 
esl simullaiuHiusly will not make any differ- 
ence and tlie promissory note will Ih' the 
exclusivt* evidence of tlie contract; and if for 
any reason the note cannot lx? provtni, the 
h-iulcr must lose his money. 1953 Sau 74 
(77) ! (S) AIB V 42 C: 27] (DB). 

[4j W hile A suit on a pronote is prime 
/nctr one on .i iit'gotiahle instrument ami 
not on the <icl>l such, the fact of Us 
being a suit on the dchl i an lie allovvtxl to Iwpi 
made out on cvuh'iKC. 1955 N I* (7 (Orissa) 
56m) (AIB V 42]. 

151 Where the promissory note did not show 
in wliosc f.ivour it was evet uttnl, the serilw! 
was not evMinmctl. tliere were several blanks 
in tiu promissorv note and no names were 
menliomsl against the thumb )m|)ress'ioiis : 
H^iii that the d< M ument was not a gfuiutne 
rlocument and tin* suit could not be dtx'rewl 
on the liisis of it. 195.5 N U C (Ajmer) 4785 
[AIB V 42! 

[6] PromisNoi V note or leltisr evidem ing de- 

ru)sU - la’ttei by debtor to creditor * l^fCttei 

held to be eviilrm ing deposit and not pronote. 
1955 NIC (Mad) 3942 [ AlH V 42]. 

[7] A promissory note wais as follow's : — 

*9 have at this time bonaiwaxl Hs. 300 . .. I 

shall pay you this amount .... with fnterexl 
at eight annas p.t per mensem on demaml 
,ind hence, thendore, within thes*? lew iwm- 
tellers by way ol a st imt>ed promissory note 
so that they may be of use iii time of nerxl." 
JlcUi that the al>ove exoressions incbnled all the 
Mih taiitial tenns of the contract of loan and 
tliert ffire, no oral »'*vi<leiu e to prove* the lo.tii 
transactnui was admissible. 1952 All .509 
(509; [AIB V >9,. 

[8j Entry in 49 khata showing that amount 
for which |)ronitssory note was w'rilten in 
favour of A by /- wms due by H to A * Fro- 
inisMirv iKite satisfaidor ily provad, ('53) 
ILlt (1953) Hyd 1 38 (140) (DB). 

Section 5 — Note I 

[1] The Act <ieals only with proiiitniOry 
notes and bills of excliange and the diitinc- 
tion lK.4w(X'ri these instnuneiits is that iu a 
promUsory note tlae excrcnlant profnixes him- 
self to pay, in a bill of exchange he diracts 
another to pay. There are two parties to a 
promissory note and three to a bill of «*. 
change. 1919 Nag 39 (39) [AlE V 6]. 

[2] The maker of promisfory noto uncoix. 
ditionally undertakes to pay whereaa the 
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A promise or order to pay is not ‘"conditionar*, within the meaning of this 
section and section 4, by reason of the time for payment of the amount or any 
instalment thereof being expressed to he on the lapse of a certain period after 
the occurrence of a specified event which, according to the ordinary expecta. 
tion of mankind, is certain to happen, although the time of its happening may 
be uncertain. 

The sum payable may be "certain”, within the meaning of this section and 
section 4, although it includes future interest or is payable at an indicated rate 
of exchange, or is according to the course of exchange, and although the 
instrument provides that, on default of payment of an instalment, the balance 
unpaid shall become due. 

The person to whom it is clear that the direction is given or that payment is 
to be made may he a "certain person”, within the meaning of this section and 
section 4, although he is mis-named or designated by description only. 


Section 5 — Note 1 (contd,) 
maker of a bill of exchange or hiindi gives an 
unconditional order directing a certain person 
other than himself to pay. The liability 
of the maker of a promissory note is absolute 
whereas the obligation of tne drawer of a bill 
of exchange is conditional since he becomes 
surety for payment by drawee. The maker of 
the pronote becomes the principal debtor 
whereas the drawc^e of a hill of exchange on 
acceptance becomes the principal debtor as 
he acce*pts the primary liability to pay accord- 
ing to the tenor of the hill of e.vchange. It is 
only on drawet^’s failure to pay that the 
drawer would be liable as his sjirety. 1936 
Nag 260 (262) [A I H V 23] ; ILR (1939) Nag 
601. 

[3] There is nothing in S. 5 to show that if 
the drawer and drawtH^ be the same person 
the instrument cannot he described a bill 
of exchange. No doubt where drawer and 
drawee is the same person that person is not 
entitU*d to treat the iiistruiTjent as a bill of 
exchange hut the holder of the hill may treat 
it as a hill of exchange. 1930 Pat 239 (240) 
[AIR V 17] : 9 Pat 717 (DB). 

[4] Although there is no provision in the 
Act specifically allowing post-dated cheques 
like S. 17 (2) of English Hdl of Exchange Act 
of 1882, there is nothing forbidding them, and 

ara 2 of S. 5 contemplates the making of a 
ill of exchange payable at a future date. 
1942 Cal 562 (563) [AIR V 29] (DB), 

[5] All instrument purporting to be a pro- 
missory note becomes a bill of exchange on 
acceptance of a third party, though the ins- 
trument is not addressed to. him and he is not 
named as drawee, provided his acceptance is 
not inconsistent with the address. No party 
can be made liable as acceptor of bill address- 
ed to another but where no party is named in 
the address, the acceptor may be deemt^, by 
h*s endorsement of acceptance, to have ad- 
mitted himself to be the party addressed. 
193D Cal 697 (699) [AIR V 17] : 57 Cal 695 
(DB), 

[6] A document written on a paper which 
was described as a "Hundi** in print was in 
the following form : — "Forty five days after 
date without grace we jointly and severally 
promise to pay to the order of the sum of 
one thousand rupees only for value received 
in cash and that with interest at 3 per cent 


per annum after due date.’* In the corner at 
the top w'as the endorsement "Accepted pay- 
able on the date 23rd September.” Below this 
endorsement there were two signatures. It 
was held that the document was a hill o{ 
exchange. 1930 Cal 697 (698) [AIR V 17] : 57 
Cal 695 (DB). 

[7] A ‘Shahjog’ hundi doe.s not technicalK 
fall within the definition of a hill of exchange. 
1960 Bunj lv57 (159) [AIR V 47 C 53] (DhK 

[8] A banker’s draft is a l)ill drawn either 
on demand or otherwise by one hank on an- 
other in favour of tliird party or by oru' 
branch of a bank on another branch of the 
same hank or by the head office on a l)ran( h 
or vice versa. It is a l)ill of exchange. 1949 
East Punj 373 (382) [AIR V 36 C 96;. 

[9] A banker’s draft is a bill of exchangt 
and as such it is a negotiable instnuu(Mit. 'Hr 
issue of a draft is regarded in banking prji - 
ti(a‘ as a matter of purchase and ordinarily 
the relationship between the holder of a De- 
mand Draft and the bank issuing it is that ot 
debtor anel creditor. 1956 Cal 615 (616' y S ' 
A I R V 43 C 175] (DB). 

[10] A demand draft is a bill of e.vch ang** 
drawn by a bank on another bank, or by it<eU 
on its own branch, and is a negotiable instru- 
ment not offending the Reserve Bank of Indri 
Act. It is very nearly allied to a cheque. 19ol 
Mad 910 (913) [AIR V 38 C 326] ; ILR (1952^ 
Mad 22 (DB). 

[11] A demand draft issued hv a hank on 
its branch or vice versa is not a chwiiie | 
bill of excliange. Demand draft may be a bib 
of exchange if it is drawn by one bank on 
another bank. 1948 Bom 1 (3) [AIR V 35 C 1 : 
ILR (1947) Bom 643. 

[12] According to the definition of the term 
‘bill of exchange’ a draft is a bill of exchange 

and if it is a bill of exchange it becomes a 

negotiable instrument as defined in 3. 13 o. 
the Negotiable Instruments Act. To remove 
all doubts on the point the Legislature adtiw 
S. 85-A to the Act which makes a specinc 
reference to drafts and brings them 
with bills of exchange. 19^ All 238 (-40) 
[AIR V 47 C 55]. . , 

[15] An essential character of a hill of ex- 
change is that it shall contain an 
accept or to pay and that acceptor snou 
accept it. And in the absence of such ^ ^.{^r 
tion to pay, the document will not be a oni 
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6^ ‘‘Cheque/* 

A ^'cheque** is a Inll of exchange drawn on a si>ecified banker and not 
expressed to be payable otherwise than on demand. 

“Drawer/* “Drawee**, 

The maker of a hill of exchange or cherjue is called the “drawer**; the person 
thereby directed to pay is called the “draw^ee**. 

“Drawee in case of need/* 

When in the bill or in any indorsement thereon the name of any jiersan is 
given in addition to the drawee to be resorteil to in case of need, such [>erson is 
called a ‘‘drawee in case of need**. 


Section 5 — Note 1 (enntd.) 

exchange or a hiindi. 1955 Cal 562(564) [AIR 

V 42 C 1751 : ILK (1956^ 2 Cal 318. 

[14] A chithy containing an unqualified 
promise by the drawer to pay a definite 
amount on a certain day cannot 1 h» calh'tl a 
hundi. 1950 Kulch 83 (84) (AIR V 37 C 65), 

[15] Doctiment ran as follows — I agree to 
pay you or to your order on demand the 
sum of Rs. lO.fKX)/- only licing the amount 
my brother and I have agreed to pay you for 
hringing about the sale to the I. L. I'. D. 
Compuiy Ltd of (uintur of our sit<Mn (umtur 
with intercut thereon at 12 per cent, from 
this day till realisation — that party could 
not call in aid para 2 of S. 5 because time for 
payment was not jxistpontHl. 1959 Andb 
Fra 370 (373) [AIM V 48 C 107] (DHl 

116; A htindi p,iya}>le at sight is a bill of 
exchange as defini'd in S. 5. 1953 Ajmer 34 
(:34) [AIR V 40 C 37 j. 

Section 6 — Note 1 

[1 1 A cIkh'hk* is a ptHuili ir sort of instru- 
ment in maiiy ways resembling a bill of 
exchange, but in some (uitirely different. In 
the ordinary course, it is never accepte<l, it is 
not intended for circiilatinii, it is given for 
imnunliate payment, it is not entitled to days 
of grace. In addition, a clier|ue is presented 
for payment, whereas a lull in the first 
instance is presented for ixa vpt.im c unless jt 
is a bill on demand. A bill is (lishonoureil by 
non-acceptance, this is not so in the ease nf a 
chcfpie, bw'ause the bolder of a c hcrpie, as 
hetweem liimself and tfie ^Iravs'er, has no right 
to refiuire acceptance. (’84) 9 Moo F C 46 
(69, 70) + 1944 P C 58 ( 60) [AIR 31 ] : 71 
Ind App 124 : I L R (1944) Kar (F C) 746. 

[2] Tnere is no provision in the Nt*gotiable 
Instrument.s Act as to a post-date<i instrument 
such as there is in the English Bills of Ex- 
change Act. 1882, S. 13 (2). 1944 F C 58 (00) 
[AIR V 31] r 71 Ind App 124 ; I L R (1944) 
Kar (PC) 246. 

[3] Cheque is Bill of Exchange drawm in 
yecial manner and negotiable. \lcTe fact that 

of payment of cheque is postponed to 
future date does not make cheque payable 
*otherwise than on demand**. It is payaf)le on 
iletnand after due date. CcaiSixpiently holder 
in due course of cheque without notice of any 
defect is entitled to payment from drawer. 
I»a4 ah 695 (695) [aIR V 21] ♦ 192.5 Cal 
1007 (1009) f AIR V 121 : 52 Ca! 677. 

la ilndta post-dated cl^ue is admis- 
sible in evkieuce although it bears stamp 


representing duty payable in nHj>ect of 
cheque, anu not valnrem dutv pay aide in 
respect of bill of exchange. 1925 Cal 1907 
(1099) [AIR V 12] : 52 Cal 677. 

[5] Fost-ilated rluHjues art? as much negoti- 
able as clu'tpies for w'hirh payment is duo 
iinnuHliately on presentutiow. (*56) 1956-1 Mad 
LI mr 471 (472). 

[6] Swlion 6 defines u cht^pio as a fiill of 
exchange tlrawn on n spn ifusl banker and not 
expresseif to be payulde otherwise than ou 
ileinand. rbe drawer must be certain, i. e.. 
tlu‘ p<*rson who enters into the contract shonhl 
be poiiiteii out wuth ceitalnty and his signature 
slmuld be obtaimnl. .^^cept;lnce of an instru- 
ment not signinl by the maker dfw^s not make 
it a gooil bill. 1957 1 ripuru 37 (42) (AIR V 44 
C 14!. 

(7] A chwjue is under the law a negotiable 
instrument. Its negoti.ibilily c an l>e de>(royeii 
only it it is marked as “not negotiable” on its 
face; it is not destroyed by its simply being 
crossc’d wbt'tber generally or specially. 1952 
All 5<K) (591) [AIR V 39] ; I L R (19.51) 2 All 
674 (DR). 

(8] A demand dr.ift issu(*tl by a fuuik on itd 
branch or vice versa is not u chef|ue. 1948 
Rom 1 ( f) [AIR V 35 C 1] : I L R (1947) Bom 
643. 

(91 A draft is as much a bill of exeliange wi 
a cluH|u»? and there is hardly any difference 
between a dishonoured draft and a dis- 
honours! ch«*<nic issued by a bank on itself. It 
is very nearly alln*!! to a cherpie and the 
dilh»rcnce l>etwc?en it and a clxqui? cc nslsts 
largely in two facts; firstly, that it can l>e 
drawn only by a bank on aiurther bank and 
not by a private individnai as in the c.iset of 
cheque's and secondly that it cannot lx* so 
easily conntc?rmanded as a climpie either by 
the peiTson purcitasing it or hy the bank to 
which it is presentc<l. 1957 Assam 133 (137) 
[(S) AIR V 44 C 34] (DB). 

[10] A payment under a cheque relates back 
to the date of the cheque. So It i% immaterial 
when a cheque is cashed. What is material U 
wlien the cn<X|ne was given and the payrmtvt 
is made and nr t whim the cheque was cashei! 
at the instance of the fTe?<litor, 1952 Bom ^306 
(309) [AIK V 39j : I L R (195,3) Bom 81 (DB). 

Section 7 — Note I 

[1] Throughout the Act. a clear dlstiticUoti 
has l>ccn made Ix^ween tire words “maker** 
and “drawer”, the former word being used in 
a more general »eiisc m apptyiog to promissory 
notes, negotiable im»tmmcnts and cheqttes. 
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** Acceptor/' 

After the drawee of a bill has signed his assent upon the bill> or, if there are 
more parts thereof than one, upon one of such parts, and delivered the same, 
or given notice of such signing to the holder or to some person on his behalf* 
be is called the "acceptor". 

“Acceptor for honour." 

•[When a bill of exchange has been noted or protested for non-acceptance or 
for better security,] and any person accepts it supra protest for honour of the 
drawer or of any one of the indorsers, such person is called an "acceptor for 
honour". 

‘‘Payee". 

The person named in the instrument, to whom or to whose order the money 
is by the instrument directed to be paid, is called the "payee". 

[a] Suhaiituted for the words ‘‘When acceptance is refused and the hill is protested for 
non-acceptance” by the Negotiable Instruments Act, 1885 {II of 1885), S. 2. 


Section 7 — Note 1 (enntd.) 
while the word “drawer” is restricted to bills 
of exchange or cheques only and is nowhere 
used in connection with promissory notes. 
1937 Lab 259 ( 260) {AIR V 24] : ILR (1937) 
Lab 580 (DB). (AIR 1935 Lab 153, Dissented 
from.)* 1937 Lab 892 (893) [AIR V 24] (DB). 
(AIR 1935 Lab 153, Dissented from.) 

[2] Person named as drawee cannot substi- 
tute third person as drawee. (*09) 1909 Pun 
Re No. 71 p. 230 (235, 236) (DB). 

[3] In the case of a cheque, acceptance is 
not necessary to create a liability to nay as 
between the drawer and drawee bank'. But 
there is no objection to the acceptance of a 
clu'que if the holder likes to take it in lieu of 
payment. On special and unusual occasions, 
bankers do accept checj\ies drawn on them- 
selves, but such acceptance would require 
strong and unmistakable words. 1944 P C 58 
(60, 61) [AIR V 31] : 71 Ind App 124 : ILR 
0044) Kar (PC) 246, (Dictum in Robson v. 
Bennet (1810) 2 Taunt 388 (396), Dissented 
from . ) 

[4] Certification or making of a post-dated 
checpie by the drawer bank with w’ords 
“markeil goo<.l for payment” is not an accep- 
tance within the meaning of the English Bills 
of Exchange Act, 1882, or the Indian Nego- 
tiable Inslrumcnts Act, 1881, or the Common 
Law. There is no custom in Calcutta to 
identify certification with acceptance. Even 
if the certification is construed according to 
its terms, as a contract to pay, the certifica- 
tion of a post-dated cheque, no custom being 
established, cannot be regarded as an enforce- 
able contract. For this, there should be a pri- 
vity of contract. Nor can it be construed as an 
estoppel entitling the holder in due course to 
found his claim because the presentation, if 
any, relates to the future. 1944 P C 58 (83, 64) 
LAIR V 311 r 71 Ind App 124 : ILR (1944) Kar 
<PC) 246. (AIR 1942 Gal 562, H- versed.) 

[5] There cannot be, apart from any mer- 
cantile usage, an oral acceptance of thehundi, 
much less an acceptance by conduct, where 
at least no question of estopcml arises. Hence 
the mere fact of possession of a bill by the 
drawee is not sufficient to constitute valid 
acceptance. 1954 S C 554 (557) [AIR V 41 
C 127] : 1955-1 SCR 503f 1919 Lah 85 (87) 
£AIR V 6] : 1919 Pun Re No. 29 (DB)* 1924 


All 129 (130) [AIR V 11]. (Such local custom 
must be specifically set up and provt^tl by 
evidence.)* 1930 Lah 471 (471) [AIR V 17] 
(DB). (Oral acceptance of bill do{?s not rn.ike 
so calle<i accepter liable to holder of l)ill.)* 
1933 Nag 389 (390) [AIR V 20], (There ,> no 
usage in Bombay recognising oral ac('(‘ptancr.) 

(.SV-eaZ.so 1947 Sind 140 (141) [AlH V 34 
C 491: ILR (1946) Kar 355 (DB). (Sh ibrj, 
hundi is not a negotiable instrument within 
S. 13 of Act — No written acceptanc e nin es- 
sary — Can be accepted orally under 1 (km 1 
usage.)] 

[6] Mere writing of figures on hundi cMnnnt 
amount to signing of assent by drawee 
unless it can be proved that it amounti^l to 
acceptance according to mercantile usage of 
locality. 1930 Lah 471 (472) [AIR V 17 I ;i)l0+ 
1932 Lah 274 (275) [AIK V 19] : 13 Lah U 
(DB). 

[7] VV3iat is reejuisite for fixing the drawc**! 

with liability under S. 32 is the acceptanc * f)y 
him of the instrument and not an acknow- 
ledgment of liability. As tlie law presa ribes 
no particular form for acceptance, there 
should he no dilficulty in constnnng an 
acknowledgment as an acceptance but then, it 
must satisfy the reciuirements of S. 7, and 
must appear on the bill and be sigivd by the 
drawee. 1954 S C 554 (557) [AIR V 41 C 12. j: 
1955-1 SCR 503). (Assuming that a plea of 
discharge of a hundi implies an acknowh'^ig- 
ment or liability thereunder that is not 
cient to fix the liability on the drawee niuier 
S. 32 wlien the acknowledgment is neither m 
writing nor signed by him.) . 

18] Where hundi has been dislionourcHl 
and returned but conditional paymeait is ^ 
there is custom that amount paid .i 

refunded unless hundi is again presented^ it 

in 4 days. 1933 Nag 389 (3^) lAIR , 

[9] VV^here payee signs his name and 

it payable to some other „ 

person does not become payee within ^ 

ot S. 85. 1928 Bom 262 (264) [AIR V 13^ •• ^ 
Bom 118. , ^ 

[10] A sale deed which created a t 

favour of a certain community 

in favour of three persons as wahiwataa^ 
karindas of that community. r 

wahiwatdars acting for and on 
ewnmunity were payees under a prom 
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S. ‘Holder.” 

The ‘‘holder*’ of a pruiiuiiM>ry note, bill of exchange or che<jiie means auy 
person entitletl iw lus own name to the possession thereof and to receive or 
rec^>ver t)ie amount doe thertHJn frtmi the parties thereto. 

Where the note, bill or cheijiie is lost or destio\ chI, its holder is the |>ersoii so 
entitled at the time of such loss or destruction. 


Section 7 — Note 1 

note tin* t onsideratuui tor wlai U tu)t 

ot ttu* trtist. Iis .« N!jit iuK>o ttu* pronitssorv 
note l>y th<* hviDji w .^lu^vatu ir : lieid 

that the plaintifl was a trusttv ot tiu* trust and 
not an anient of tho t ominuuilv, that a tru^ttn* 
can he a payis' aiul siiu'e the plaiiititi was 
namet! in t\u' promissory note he w as piu et* 
witlnn the meaning; ot S. T .iiul tluMa* w.ts nn 
tiiicerfaintv in the matter ainl that, theretore, 
ttu* plaintifl had a rijiht ol suit. 1948 Naj.: 00 
62^ ■ AIH \ V5 C 21 : II.H 11947^ Na^ 402 
OB'. 

11] Joint payers were riH*0>Jms;tal even 
lK*lore imtMulment in 1914 of flu* Ne^^oti.ihle 
Instruments Aft ISM. hut not p.tvia^s in 
allernati ve, 0)21 Mad 122 12>'' AIK \' S 

DB 

12^ A prouusMfiy nott* was e\tH ntf*il to K S. 
\ y. Haimah fhij i and firm w hu h w as ( .irrx - 
luU on hnsinesv nnilri stvlr of K. S \ \' - 

iJeid, in ataoialama' with |)re\.iilmi; in 

lamina .ind India ainonK Nattnkof t.n ( "hrftiars 
hv v\hu h ( hettiar firm ilest rihed v;enerall> hy 
initials <1 iirfit jjiefived (n n.imr ol partner and 
au<-i)t. that firm w a'^ ji o’ee nndt'i n( te and 
afipi’llant ho w as sole jnojM irfor ot it c ouhl 

•MV on it 19 Uan- SI .S2; \1U V 22 ; W 

Han;: S': DP 

] > I pas'rr ot a i lie-jne is n t an 
ot niont'V ni the liands f>f a h.od.er. 
19')> All ti'7 'P'>9 Alfi \ 40 C; '>hS : Il.i; 
1954 I All 2HS. 

SI X HON s - s\ Norsis 

J. ‘ Berson entitled in his fiwii name.” 

2. Heiiamidars and henef iciaries. 

•9. Joint Hindu family. 

4. Transferees and iisvi|i;nces. 

1. “rerson entitted in liis own iiiune/" - 
1 W f'jrd^ 'iii Ins f>wn naine” in S, S d^» not 
on! ( annot nu-an. |m rsen.il name ot f>’*isfjn ainl 
vnv ot assnined trade nanic' vsonhl also 

tall withuj tle-se woi<!s [940 lyim IH-I 'iHS> 
AlH VD*: : tLH 194n Item 1 5 i < I )H > *§• 19.51 
Hvd 79 2 Hr S' AIH \ iS ( . d t IHH ' 1951 
!ly<! 44S DIP. I he C onr t entithel to look 
intf) the evideie < ahnnde and surrounding 
cirt nrnstanc e> tf> disfa ver the ( ai>acity ot the 
endoirser , ' ^ 

2^ V\ hen" a prormssory noK" is ir\fH atted in 
favour f>f ioinl Hindu f.nmly lirm, a suit on 
^uch pronrge r an l>e hrrjueht hv all the indivi- 
dual tntiiiil>«‘rs w ho conipriseal the firm at the 
tmie ol tl« exetaition of the pronote. Such 
jnemlKTs ran Ik' said to !>«' the holders of the 
note or holders in rlne course under Ss. H ami 
9. , 1939 Mom 147 UH, 149) l AIU V 26]. 

3] In rehilion fit a pronote not payahle to 
bearer, “person entitled in his osvn nairie” t an 
o*oly nieati the person named in the note, ths»^ 
is the payee or the endorsec\ 192B Nag 54 

; Vol. 10.1 2 A.M. 46. 


l, 55' AIM \ 15 ^ l<r >0 Ntad 197 U99) fAlH 
V 17]. 

4 IVomge eiulot sed m hhink is livable to 
luvuer who is thi" “hoKlei" ot the note 192H 
Mad 123H !24'd AlH \ 15: (OIP 

5 Heading Ss S .md 7S together it is clear 
that the jvi son to w horn p.iyment should In* 

m. ide m ordtM to tlischatge tlie maker or the 
•ueeptor troin all Hahditv uiuUm the instru* 
ment is tlu" hohiet ol the itelrnmeuf tir his ae- 
( reilitinl agent siu h as .< hankrr aeting as un 
agent ♦r>r eollet tion I In* hoUku of a prtniotr 
Is the* person ns lio n. enfitlisl in his ow n name. 
Mu' tint' "hohler*’ dot s not iniiuilea person 
who thoncii in iMwsevMcn ol the iiistrunicnt 
has not tlu light to reeovarthe amount due 
thereon from tin* p.irties thi'i(4o. 1947 All 52 
57 54 \lli \ >4 ( 2S, I!.H iit>47' All Ul 
DIS + 1920 I'pp H.n IS i lS AIH \ 7] : 3 
I'pp linr Hul 200 

:6 \S luMf* theimhiej has p. ml consideration 

(or the note he t an letosei the anioiint due on 
il even if it is ongin alls' m idr ssilhout eon- 
sideiation 19 ;5< )ndh 2f4 i264' AIH V 22* ; 
10 lank 7 -.2 e.' . S 4 > ' 4* f 9 ;9 ( hidli 107 

; lOH MH \ 2H 14 lan k 4 dJBV 

7 I’ronolr in t.ivnin i*i agent Prtii< anal 
eau sue on it witliMui assignment 1925 Viatl 
113091 d ' AIH \ 12 DH . 

[Hj Snretv ten jiaser ot proinissorv note in 
resp(s< t ol ddleient lransa9ion vs it limit making 
oiv pavmeijt ol muin'V. is not hohhn in due 
< nur se ol promissoi v' note tlirongh eiidorse- 
ment to him l>v pa\( ^‘ ’12' 14 Ind < as Sl i 

' S 1 ) ' d .ow Bur 

.9, In ( asr ot pimnissorv note made Jiav- 
.il>le to two Ol inoi e j»ei '.ons, wool "holder” 
means all pav'ees and not one w hf) m iv tit 

|M?sse'Su>n fil It 19 ,7 Hang 227 '229) AIH V 
24 ; : 1037 Hang L H I (TH; 

10. Son l'•ndJnv' f itieo ’> nionrv with Ins 
consc'it and tihl imini! {irnnote m his name is 
liohlt r ot {j:at pronote 1920 I t*p Hnr 3S f fti i 
AIH \ 7 , I pp Hni Hnl 204 

11 Son < annot sue on juonote in lavonr of 
his fatfier w ho has o'lionru rd flit' worhl 19 *4 
IVnm 3S5 >S7,» ]AIH \ 21 , ; 58 Ikim 5 >6 (HHj 
12] Suit on negoliahle instrumenf l>y a 
single heir of t tie promisee is not m.iinf amable. 

(’20 M2 Ma<! L W 532(5V3‘ 

' 13^ Insolvirnl r an sne on j>ronofe in his 
favour, if Official Assignin' drirw not of>fert 
6 lam Bur Hnl )74 n75» *I>B’, 

' 14- 4 hoirowing from /> hiaiu h ol Bank 
~ I>iK nnM*tit eioH ritrxl in f avour of ntan4ging 
',g<*rits - ' IvudorseTiit'iil ot iiote hy Harsk in 
favrrur of plaintiff Hlaintifi Miing on it MHank 
arrd J made ddendant r “ //eld the fact that 
dociiimmt was exer uted in favour of tnanagiiiH 
agent did not riicaii tlmt mana0ntf wt?Tr 

fibhk*rs of prorni^^sc^rv note auJ thejpiojotif 
entitled to on note. 1939 Cal 256 1257 ) 
lAlBV 26* 
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Section 8 — Note 1 (contd.) 

[15] Coirirnon manager appointed for an 
estate under S, •'^1, Succession Act by an 
order of Court, can sue on a promissory note 
for a debt due to the estate although the note 
has not been endorsed and delivered to him. 
1941 Tat 401 (404) [AIK V 28]. 

2. Benamidars and beneficiaries. — [1] 
Henamidar is bolder, and is entitled to sue. 
lli.s allegation in plaint that he was holder for 
value cannot deprive him of his right to re- 
cover on instrument. 19>0 Kang 241 (244) 
lAlH V 17] (DB). 

12j Promissory note (*xecuted in favour of 
the benamitlar — Proiuisoi cannot allege that 
holder of the note is not beneficial owner 
— Holder of the Note alone whose name ap- 
pears on it has a riglit to sue on the hand-note 
— Benelifial owner cannot sue on a Iiand-note. 
1937 Pat 100 (102) [A 1 K V 24] : 16 Pat 74 
(F’B). {Over/ uliTKj, AIK 1914 Pat 382.) 

[3] Term “holder” does not inchule benefi- 
cial owner. To entitle lieneficial owner to sue 
he must be aide to obtain discharge from 
maker — Suit by lienefieial owner to which 
holder is not party is not maintainable. 1947 
All 52 (56) lAlK V 34 C 28] : I L K (1947) All 
311 (DB) ♦ 1957 Pat 380 (Prs 2, 3, 4] l(S) AIK 

V 44 C 114] r 36 Pat 724 (FB). (AIK 1930 Pat 
313 ; AIK 1932 Pat 346 and AIK 19)4 Pat 85 
Oierruled ; AIK 1928 Cal 148, A I K 1957 Nag 
65 and A 1 K 1952 All 245 (FB), Uissented 
jroin,) 4* 1950 Pat 491 (Prs 1, 5, 13) [A 1 K V 
37 C 126] : 29 Pat 668 (DB).+ 1922 All 70 (70) 

I AIK V 9] : 44 All 290 (DB) •F 1915 All 261 
(262) [AIH V 2] -i* 1935 Mad 312 (313) [A I K 

V 22] 4- 1928 Nag 54 (55) [A I K V 15]. (The 
application of the doctrine of l)enami transac- 
tions to negotiable instruments would intro- 
duce an element of uncertainty into them and 
hamper commerce.) 

[4J Bight to institute suit on negotiable in- 
strument does not vest merely in holder — 
Ik^neficiary or true owmer has right to sue— 
Holder is necessary party — Suit by holder on 
her own behalf and on behalf of nnnor sons 
who arc owners of debt due under promissory 
note is competent. 1956 Haj 174 (Pr 10) [AIK 

V 43 C 55] ; ILK (1956) 6 Kaj 698 (DB). 

[5] Benami transactions are not recognised 
in connection with negotiable instruments — 
Parties to negotiable instrument cannot show 
that they acted benami through others. 1949 
Nag 21 (Paras 11, 12) [A I R V 36 C 14] : ILK 
(1948) Nag 299 (DB). 

[6] Hundi — Suit by undisclosed principal of 
payee of hundi on original transaction — Bena- 
midar bolder who has not given valid dis- 
charge not impleaded as party — Suit not 
maintainable, 1949 Nag 21 (Prs 14, 15) [AIR 

V 36 C 14] : ILR (1948) Nag 299 (DB). 

[71 In a suit on a hand-note it is not open to 
the defendant to plead that the holder of the 
note, namely the payee, is not the person 
entitled to recover on it and the defence that 
payments have been made to some one who is 
not the payee cannot be taken into considera- 
tion. 1940 Pat 377 (379) [AIB V 27] : 19 Pat 
404 (DB)*1927 All 463 (403)}[Am V 14]:49 All 
457'frl931 Cal 387 (389) [A I R V 18] : 58 Cal 


752 (08)41928 Cal 148 (151) [AIR V15] ; 5*5 
Cal 551 (DB). (If a third person sues the maker 
or acceptor of a pronote, it would be a gornl 
ilefence to plead a discharge by the holtier or 
to say that unless the plaintiff gets a dischar'.;- 
from the holder, the defendant is not liable t> 
pay. But the true owner, a person other tlun 
the holder, is not prohibited by reason of S Ts 
from bringing a suit.)4 1935 Mad 880 (882) [AIH 
V 22]. (I'o make it possible for the real holder 
to sue direct would make it necessary for tin* 
maker to contest a matter, viz., the relatioju 
ship l>etween l>ena!nidar and Teal’ hoMer 
about which he could not possibly know’ any- 
thing.) 4 1916 Mad 679 (679) [AIR V 3] (Dli 4 
1932 Nag 23 (24, 25) [AIR V 19] : 27 Nag L U 
327. (The real owner of the note has to f ill 
back on the original consideration. )4 19 
347 (348) [AIR V 26j. 

[8] Suit l)y A against H and C, clairmn^^ 
tlecree against /< as executant of promissot y 
note—Claiin against (' in the alternative th i{ 
A handed over pronote to (' for colk*ction aiul 
that if C collected’the amount ’from I> the viet rer 
should l)e passed against (' for tli(‘ amount. 
— /> and (’ setting up plea (hat .1 was benami- 
dar and that since payment was made to < 
who was tlie beneficial owner thereof, the smt 
should he dismissed — Held that although it 
was not open to the promisor to contiMid (hit 
some one otlier than payee on the faeiMiftli - 
pro-note \v,is the real owner, tlie question to 
who was entithnl to the money could he gone 
into, in view of the fact that C had hein 
impleaded as party. 1957 Mad 573 dh 
[AIR V 44 C 168] (DB). 

[9] As lietwcen the payee and third p(‘rson>, 
parol evidence is aamissilile to show’ th.it 
payee is only a henamidar for another. Henet\ 
a suit for declaration ‘that a prornis.sory note 
under whicli li is the payee is liable to l>e 
attached in execution of a decree against A on 
ground tliat the note is taken benami in the 
name of R for d , is' maintainable. 1935 Mad 
181 (182, 183) [A 1 R V 22] : 58 Mad 693 (FHh 


[10] A plea of benami is only a plea in tlie 
nature of a resulting trust anti a payee, w ho is 
in the position of a trustee cannot insist th.it 
the beneficiary should be precluded irom 
proving that the payee is only a trustee. 1935 
Mad 181 (183) [AIR V 22] : 58 Mad 693 iFH). 

[11] A suit by the sons of a holder of a pro- 
missory note who had suddenly disapptaml 
but wno is not proved to be civilly dead, toi 
the recovery of the amount due would not t>e 
maintainable. (’^) 1950 All L Jour 610 (filo . 


[12] The maker of a promissory note cm 
obtain the discharge of a debt bv payment to 
the holder alone and to none else though 
holder is a henamidar. A person, who is no 
the holder of the promissory note cannoi 
maintain a suit tor the recovery of the anioun 
due thereon teven though the holder is ] 
tedly the henamidar ana is impleaded 
suit. 1950 Pat 493 (Prs 1, 5, 13) [A I R V oi 
C 126] : 29 Pat 068 (DB). 

3. Joint Hindu family -[1] 
can be d^rib^ as bolder of note if 


made in its collective or business name. 
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0. “Holder in due course/* 

'^Holder in cine course** means any person wlio for consideration iK^came the 
{K>ssessor of a promissory note, hill of exchange or chei|ue if payable to bearer, 
or the payee or indorsee tliereof, if •[payable to order.] 

lK*fore the amount !nentione<l in it bwanie payable, and without having 
sufficient cause to iKdieve that any defect existcxl in the title of the jK^rson from 
whom he derivetl his title. 

[a] for 'pivalilo to. or to tho orilor of, a payLV,” hy thr Nc^nrotiahlo brstro- 

nients v AimMuitnont^ Act, 1019 v\ lU oi 1919). S. 2. 


Section S — Note 3 ) 

lloni Iti-l i 167 ' AlH \ 27 p 1 I, H vl910> lUnu 

1>> iDH) 

! 2] FVonotc in favour of joint fauiilv fiioi 
MchiIktv tomprrsiuu firm at the tmit* (»i 
( tition of j)ronott‘ ‘ar^' luthiers of nolu. 19 >9 
Hoin N7 a iH, 149' AIH \' 26;. 

No one < an h tve in intcrcvt in a pronoto 
l>v liirth or hy ht inu a nu'inluM of t o|)ai< rnarv 
A prnnotc unlike a tlcht drvoUa hv vur< rs- 
Mon ami hy Mit \ i\ an ship, and the heirs ot a 
4ir<aM‘^ol hohhn may icctnan on the m^c a^ 
liis h^eal leprcsentatnes after ohtamim:!: a su( - 
( c-ssnin (ertifitafe. 197S lhan -tal of") 'AIH 
\2/(l)Ba 

4 Bontl Ix’ini: in name f>l manaj^iT. otinn 
inemhers ho nf‘t heeem<* efi- promisees. 191S 
Mah 29 CiO) ;A!H \ a’ :-41 M ah m7 iI)BV 
S5 Surv ivim.: eop.iiaa ner of hohler of not**, 
I aniiot sij<‘ upon it, 19 ii^) Smh 144 i 14’)' 'A I B 
\’ 26] : IHB '19'>9> K ir 405 (DBV 
'6, joint llinhu family eonsistmi: of father 
anh son- l ather ah\ am in)i^ heht tioni joint 
family funhs fmt pro-imle taki'ii in nann* of 
.son- Afti’i sonN hcMlli (h'htor makiiu4 pivim'nt 
to fallier anh obtaining hisehar^e \\’nlf>vv of 
son hiinj^in^ suit on ])ronote - Suit hehl not 
miMitainahle. 1949 Mah H54 ilhs 2, P jA I B 
\' 56 C 585]. 

4. Transferees and assignees - ' 1' I'lans- 
teree iintier sale hinni of negotiable instrument 
IS not holder within meaning of S, H 1955 All 
1041 (1042) lA I B V 22] (DH) + 1959 All 279 
280) I AIB V 26) : II. B ll959) All 419 {DIB. 

(But see 1954 Cal 549 (550) lA I B V 21] : 
61 Cal 425 vDB) i 

I2j Prr)nole f^niy part of stated consideration 
p.issing-' '1 ranster of the note liy mdorsernent 
Transferee can recover the amount wliich 
actually passed as eonsidcration. 1952 All 
648 (f^8) [AIH V 19] (DIO. 

Ldj Tlie right of suit on a promissoiv note 
vests in the person who can give a valid dis- 
t barge to its maker or acceptor. Bight of the 
person entitle<I to the money to institute the 
suit is irrespec tive of any indorsement in the* 
dot nrnent in his favour and is rrreogntsi^d on 
the basis of the vesting of the ownership of 
the money in the plaintiff in the absence of a 
holder 1952 All 245 (Fr 5. 14) [A I R V 39] r 
ICR (1952)2 All 178 (FR), (Partition '-Promts. 
NOry note allotted to h — Suit hy If is main, 
tainable— AIR 1922 All 70, Overruled ) 

[41 Where on the partition of a joint Hindu 
family a debt evidenced by a pronote falls to 
the share of a member, his right to sue is not 
dependent upon either an endorsement or an 
assignment under S. 130 of the Transfer of 
Property ‘Act and the suit is to be regarded 


l),iMxl on lh<* origin. d <lcl)t ines|XH'hve 
ot the pronolc’ (’.>7' 19 >7 Mad \\ \ I >4 \114) 
4* iTD 21 Mad L loui SO oS2) (DIB 4* 1952 All 
245 (Pin >. 14) [a I B \ .)9] : I C U (l952) 
2 All ITS tFlO (A I B 1922 All 70, ih.rruled ) 
+ 1955 .M.ul 475 (47 4) ( A i B V 221 (Note in 
f.ivoui of ll .Xvv.ird fo A, on |Kirt)tu>n ^ 
.Abveme i4 eiidorsemeuf by /> //Wd. ficil the 

aw.iol oixu iIihI ji'h traiohu and A b.is right to 
Mie a'* I r.iiioieree ' 

]5’i I he .\t t |Mt>hibits iii gotaation ol aii 
notrumenl evt ept m t luMu.Mmei specified hy 
it but dot’s not prohibit the assigmiient of an 
instrument I he dilbucm e is that in the lattei 
< asi*. the iiistrimumt is taken snlijer t to all 
debi ts but not in ( bi’ foi nier 19 >2 Nag 25 ( 25) 
iAlB V 19; • 27 Nag I, B 527 

Itil .Assets au<l li.ibditu s oi ( (tiuaun traiis. 
Iem’<l Bromissorv notes ni j.ivonr of tians- 
teror also gets t ransleried and transferw gets 
i-ntitled to money on promissory notes, 
('ven tlnMigh translei js mit l*v endorseineiif 

In c ase of tiansierof iM’got i.iiih* i nst runient s, 
otherwise tli.in by lutdoi seinent assignee 
gets in tlie bill as a eliattel no more tlian the 
light, title and iiiterrsl of .issignor whereas in 
ease ot transfer by (‘inloi sement. assign<*e w ill 
have all rights and advjiiitages ol a (lolder in 
due (onrse ol a negolialile inst i iiineiit. Where 
title passc’s by transfer deed, (he tiainsferm 
hecoincs a liolder uiuIct S 8 and is entithxi to 
iwgotiato it .iiid imparl a title to hti« 
assignee. 1954 .Mad 829 (Prs 5, 6, 8) [ AIH V 41 
C 2741. 

[7] An assigne<‘ of a pronote ean sne on it 
though his name is not in the instrument. 1932 
Nag 25 (25) ( A I B V 191 : 27 Nag I. R J27 + 
1920 Cpp Bur 48 (48) ] A 1 R V 7] : 3 Cpf) Bur 
Rnl 21X1. 

[8j Hnn<li enf!orse<l to Hank by pii>w 
Failure of payment by maker — Payw* paying 
l»aiik - Riteipt of money cndor!ie<i on 
itundis llijiufis returned to payee by bank 
w'ithout re endorsefnerit - SubMxiueiit endorse- 
ment to plaintiff f)V paytte - Plaintiff lias right 
to MIC 1957 Mad 691 (Pr 5) 'AIR V 44 C 218): 

I I. R (1958) Marl I (DH) + 1958 Anrlh IVa 53 
(Pn 6, 8? (AIR V 45 C 9] -ICR (1957) Andh 
Pra 439 (DB). 

SECTION 9 — SYNOPSIS 

1. Holder in due cour*e» 

2. Cofiftderet ion. 

3. Before the amount became payable^ 

4. Defect! in title, 

Fraud. 

6. FcHTged codof iement^ 
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[Thb] Negotiable Inbtroments Act, 1881 


Section 9 (ccmtd.) 

1, Holder in due course. — [1] To consti- 
tute a person a holder in diie course it is 
necessary that (1) he must l)e a holder for 
consideration (2) tlie instruincnt must have 
heen transfffrred to him l>efore it l>t*caine pay- 
able, and (3} he must lx? a traiisfens- in gocKl 
faith. 1923 l.ah 838 (640 [Alh V 10; (DR). 

|2J L'nder S. 9, in order to he a holder in 
due course three conditions are netessary. 
viz. — (1) that the endorsee hw omes the holder 
in <hie course when it is tor consideration: 
(2) he can be an indorsee before the amount 
mentioned in the promissory note became 
payable; and (3) without having sulficient 
cause to believe that any defect existe^<l in the 
title of the person from whom lie tlerived his 
title, 1957 Orissa 153 (155) lAlU V 4-1 C: 42] : 
1 L R (1957) Cut 101. 

I3J Unless a t>erson proves that he is a 
holder in due course vvithiu tijc mt'aning ol 
S, 9, he cannot have any liigher or siij^Tior 
rights against tlie drawer tlian the inter- 
mediate holders themselves would liave. 1930 
Mad 141 (145) [AIR V 17]. 

[4] Suit on pro-note — Defendant admitting 
that some amount is due Rlaintifl. whether 
lie suers as liolder or as liolder in due* ( ourse is 
entitled to recover same. 1940 Iboig 170(171' 
lAlR V 27 j. 

15] A piM'son cannot sue upon a jiroinissory 
note Nvliich has not been cnilors(‘d to bini. 
1917 Mad 512 (512) [A I W V 4 : 39 Mad 987 
(FH). 

L6J When negotiable instrument is handed 
over by delitor to his c i editor in discharge oi 
jire-existing debt (Teditoi becomes bolder in 
due eoiirse, (M3) 15 Rom 1. R 333 (338'. 

[7] Where in partition a promissory-note* is 
simply allotted tc) u person but wbic h note 
never comes into bis possession, and the note 
is payable to a tliird perscui and not to bearer, 
tlie f firmer person cannot be a bolder in <lu(‘ 
course; that bcMug so, lie cannot make Ins 
assignees bv a release deed holdeiN in clue 
course. 1930 Mad 197 (199) (AIR \' Hh 

[8] 'J’lie (juestiori whether tlie consideration 
lor a negotiaiile iustrnmeiU is adecpiate or not 
cannot he tlie subject-matter ot c-oiitro\ er.sy in 
the suit v\ lieu once it is admitted that the* 
iK^gotialile instrument had been «*xec‘utecl by 
the delendant and there was some considera- 
tion for it. 1955 Mad 43 (44) [(S) A I R \ 42 
C 9] (DR). 

[9] A bank which crtxUts the customer \\ ith 
the amount of a chec]ue as soon as it paid in 
to ids credit is usually in the position of a 
Imlder in due course of the cheque and 
collects the same not for the c ustomer, hut 
for itself. 1927 Lab 577 (578^ [A I H V 14] : 8 
Lab 702 (DR) -i* (’34) 1934 Mad W N 1306 
(1307). 

[10] In a suit by a bolder in due course it is 
not permissible to go outside the note. 1942 
Mad 468 (469) [AIR V 29]. 

[11] Where an endorsee of a promissorv- 
note sues on tlie note and it is found that he 
is a holder in due course, evidence to prove 
the defence that the note has been discharged 
prior to the endorsement is not admissible. 
But if he is a mere holder he is affected by 


any prior ecjuities and the promisor defendan t 
must he allowed to adduce proof of satisfac- 
tion of tlie note. 1935 Rang 156 (157' ;A 1 R 
V 22], 

M2 A i>erson in whose tavnur a post-dated 
che(|iie has lieeii endorsed for valuable consi- 
deration long Ixdore tlie due date for payment 
is a holder in due course, wlieu he has um 
iiotic'e of anv arrangimient betueeii the drawer 
and the endorscT that the clit^que shoidd be 
presented only after all gcxxls ordercxl for Iwd 
l>een delivc*n*d to tlie clr.iwer. (’56 1956-1 

Mad !. Jour 471 ^472'* 1956 Bom 618 <6^ 
[AIR V 43 C 247;. 

[13] W here howc-vera post-dated t heque is 
drawn by a partncT in his own favour .ual 
then is caidorM'd for consideration in t,ivour 
of a third parly wlio is avs are of th<‘ fa( t tlut 
the post-dated c hcoue has in fac t bexm drawn 
by such partner in hi< own fac onr, this factor 
should make tlie third party more (iiligent u» 
the matter of making some furtlicT and in- 
dependent inquiries about tins cdutpie. If hr 
n<‘glec'ts to do so, lie c-.iimot c laim to be holder 
III due course. 1956 Bom 618 i623' I H 4> 
(:247]. 

141 It i‘ only .i [icj son who c omes uit«« 
possession oi a negotiable iustnmienl ii.iMriL' 
paid consider. ilion inr.it and being a 
transferee* that ( an be a holder in due i oiirst* 
within the meaning ol S. 9. Section 9 implies 
and eontemplah*'' that thoe mn‘'t ht‘ a 
lialion or a traristc*i' to the holder in dur 
(•niir.se by snmeoiu* who had the authority (a 
tiansi{ r or negotiate tlu* lu gotialde iiotru- 
iiKMit. The t r.iiistc]' and t Ik* negnli at mu mast 
b(* ot a negoti.ible instrument, not tlie tr. Ulster 
of an inchoate doc nmcnit w lneh m not a lu'go- 
ti.ibh* instrument at all under thr.Ac', 1.95', 
Rom 290 .291' AIR 40 C; 91 : 1 1. R ]95; 
Rom 717 a)R'. 

il5i drew a ( Ikhjuc* on in f.iNanir (’t 0 
on 20-3-1045. ( pr(‘s(Mtl(ul the ehc'qm* to / lur 
payment on 21-3-1945 hnl it wa< n*tiiriied 
with tlu* endorsi-nient that it would he hnno- 
ured .itti*!' eolieetion ot drawer’s assets. < tht'u 
iu*gotiat(‘d (he ehecjne w ith the plaintiii lend 
and r(*( eivcal full payment. I he phnntiil tlieu 
prescmt(‘d the* c hecjne to i> on 26-5M945 hut ;t 
was dishonourc'd on grcaind the.t the paviii eut 
had lieen stopped by the drawer. The pi nu- 
tif! thcTiMipion Sliced A and C lor ret o\ rr\ ot 
tlu* amount ot the dishonoured chespu*, /tr.a. 
that the piaintifl was the holder in due* course 
when the eht^ciue was suhscxinentl v di'« 
lioiiourc^l on 26-5-1945. 1951 .Assam 12 128 


! AIK V 38 C 60] (DB). 

[16] Loan advanced on hand note by 
registcred money-lender — Suit ioi la.u every oi 
loan — Suit is barred under biluu Mouev- 
Icmdei-s Ac t (\3I of 1939)—Fact that eiKioi-ee 
af note is bolder in due course w ill nut i ' 

po.sition. 1953 Pat 140 (142) ^ ^ 

31 Pat 484 (DB). 

[17] A had executed in favour of Inuik h ^ 
baud note which was found tofie asaco- 
[ateraisecuritv for overdraw als on his 
iccount. C wfiro had some fixed deposit w i 
B, in partial discharge qf it, accepts 

3 { that hand note. In a stiit brought by 



ITHH] NttGOnjLBLl) lK8TBtntf3S3«TS AcT* IbSl 


Is 9 H 9.43 T25 


Section — Wntc 1 J 

**0 recover thr nxiiotmt aftor fh • HurA had uoru* 
ir!!o lirjtndat^oi), it u iis fovir.J that tla' amoi:; t 
.!ije tJiidt r the h:md:;nte was paid hv J to /? 
uadcr receipts. Tlie payrnt ntN were a! noted 
HI current accour.tv ; / the h dulray 

ot had f>-*en f»i!!> vlin harg d ai \! tl'it > re 
was no nt'cessify to eieh’a'^;'.' thi ;e» 

the liandnote itseU the payments wcto 

mack' into tlu‘ Currv id Ae< mint. The ronton- 
tion that (’ nnjvt he diaenod t > h>o .» diohl a in 
dm* co'rrs:’ heea;?s<‘ d-o handrrot'* «h<t not 
1 nntain .tv*v omlfo^oniiTd or K-ra'-eo it w 
},dt in the ' ededy ot /■ ^i.eeej! ^'he li d^.. 

li V nnd:*r it had* des* h.ii n- d. r, ; r,(i. n- 

ah'h . n"ir> Oris.. i So s« A 1 \\ \ | ; t Al 
iim\ 

^ IS A ehieinr e\pn sve*! j'- jj (\ d'h* t(* .» 
pai tn td 41 I'ei eon l^ a r}u‘t;ni- jn*\ ddr to order 
O'- ''f.4t(‘d in h vp! iii iiion 1 tti S 1 > )' o\ the 
N^roliahh' In -t rnniv'nt s A< t : ,iikI s\l,tn ta h 
j>,4\ t'o < udoi Me il in Id. it A it het onne pi\ dole 

to l^tMioi .nti’td'j.e t<’ I \plan 4*n>n . t*. 

S I > 1 ', W !a n 4 hank pno h o»e ondi a 

tlu*i')e IfHei h Old inal " icn'dit n* 

'tv a eonnfv o! fhr* pis’ f. tin Pink h-aOinev 

t didder in h e « ootm ’ 4ivdiii<al in S, D. 

ai ’ i? does ne,f Ka On. ’ mend \' .4 i ad ItH f u»v', 

:oj. r>{ prd Pit dii .p::' -mu v ahc itt’ d 

v/t Pit *"0; d^uv 

\ p’ f'::;: ' oi •, net> pa > aid'' cm deiiKiTal 
'! o'i d' r. 1 * r ed ‘o a {v I'-ru who will b< i 
hi 1 ier ii ill s ( on j V imtil di n' aid iv lu.ado lor 
r 4\mrnt of Ml ' ''•eir 'hio nnd'-r tlie note 1951 
‘ «1 55.f^i ’ \ 1 ji \ ‘S( 10 ! 1 I\ . 1 

t d Vi5(nPv 

2. (donsidcration. 1 ' I he t- tm hold., j 
in ha' t onive” a- iLdniO»\ in S 0 means person 
nhfi eiva.v < t>nsi< le’alior; I herefoH* whene 
the p] nntdl Hi-titnti V a snit on \ piannoto as » 
hoidrr in *hie conr a*, (lie pit vomption nudei 
^ I!S tJi.it Jii’ h given \ alnalde < aii*.. 

sidoT ifmn ainl lie* Inadcm td pros nig tie* fa>n. 
tr *rv :s orj t Iv (hdeii*l int lO-lO Pane 170 1*71^ 

n \ I u \ :r; 

~ ^Vhiaa tlnne i' ja.; r cm ' d'-r at ion inthri 
I 1 ‘ha- pro-noge or toi t!.- transter fho 
enrtci vee js not a hf hisn in <Ine coan t* dO'^ 

Mad P J tm 4H \ [ if^v 

V An on *h*inai'd, ptonin-ory note *e is 
er;df>re‘d hy pi\-eto t e !,f> ‘* 'od •'maty for 
torn u itli nin' / No. '■ni? fit f hv O' nor .no' 
p o. Tie f^( rn. td ' iv'e-e-Ms' TTior to endof ^-aanen! 

i/« <i J. u is net > jiopd r ,,, j Ph* oonrv/* * 
tfienv u |v P:rt} er < ' r id^r it'On md mere 
renew.al rf nndi rtid ing to pay debt for wlneh 
he \^a} ; alre idv 'nrefv wnnid N* uo c otisnlera 
hon. PT2) M !mi Cdm SIS PS13) (Low Hurs. 

[4j A pTson holfiinc i hilt nf rxt hain»e 
wnt to him for coHin tion vs ith a lion on tlie 
hall is a hcdfifT for v*n!;n’ ^ r f'onsjflcratioti 
19^5 Bern >60(070) (AJU V Udt : 40 Born 270, 

[5] Bi!l of exchange transfe-rod by maker 
(n first holder for r*onsi(h»r ation vn' hu h is not 
lawfnl ™ Suhv'epu nt holder not a ware of taint 
affecting inatrHfnent berom‘*s hol^ier in dm? 
course and cm sue maker. (*1 15 Horn P H 

A>5 {^9), 

3. Before the »oiouDt became paysbie.' “ 

[1] Sif timi 9 makes a pt^rvoii who hm paid 


consideration a holder in due coorMs if !«* 
i>ecanK' the possessor of the note btdon* the 
amount nu litimuM ou it became payable. 5'ho 
larciiagt* i< not ‘dM fnre the amount wuvp.iutd* 
1917 Mad SS6 (SS7) i A I K V 4 ], 

12 j A pr m .' vnj N - note payable on vinnaud 
(!o S' niA Irr pi.iposc.s of h. 9 liotooie 

pa > ,d>Ii' unf il a d* tn.i nt n tualty uiocle, and 
if ti’#*rc IS iv» ( \ * to -ditHN' th it tfie trails- 

for of th< in to u .o inadi atirr the dettuod. d 
tv 1 ix rfi't t!v \ dnf tr.irvfcv 1925 I.ah ff 'S 
^659. iMn) A ! P \ \0] .niU^ 1940 Mad «M 
.«5d> \!U \ 27' U P in-iOMjd i82a>104* 

19 ;S Mad Oil dd,: \ I K \ :5d 

j But sec 1917" i’af 5vj 7t, 5 v5'' ' \ 1 W 
\ i : 2 Pal J. join IM Dll' ; 

, v iiomisvoiy nott* pavahle on vlnnand 
.issimiisi Tuih* in'twivu its rvoi ntiim and 
.I' sieiiiut nt V ot V vhoit IhoiuiNsors noti i .in- 
nn( hi' 4 oijvnh'j .nl to h.i\ nt.U ni i^l on date' on 
w hu h It iv iwivinod ami *osis£iu*o iv holilri m 
<lm' 4 onivr 19 Vs NKni 911 .‘apd pMH V 25; 

I \\ In-n* « nfH<‘ |»,isMlih' on tlontaod )\ 
iH'COfi.ttrd, it IS rag dia'inod to hi' os f'uino, lot 
thi* pntpovn nt iHoitiiu; ihr liohhi' witfi 
4iv‘hn ts ol tith' ot uhn li ho hi nl no notua*. hv 
iiMsOfi that it app( MS tliat a irasoiiahh* tun»’ 
ioi pu'sontMog it till pav innni it *s olaps.si 
sin( i' its- issiir, 1921 ( at >02 ' >0 9 7MU \ h : 
iTbCal m (Did 

l5i \\ hc'ir an I'niioisn* ot .* promissory nolo 
pa>. ihlt* on doinihd is not aviaoo that (ho 
proniissofN" n(>lo has hci'ii dist hargild or that 
any ihnnand w as ni i<i('. li»* most hr di'i'mcni In 
h{ .1 hohlfr in don » oto r, oven d as i niattoi 
ot t.n t tin- ondoi -t'mrjvt in his ta\aMn \^as 
luadi* ai tin the do * l\ai gc. 19 91 Mad H79 * H8tt ) 
A 1 U \' 2 7 

h' W hom a m ikrr f>j a pioinisvoiy nolo 
pa\ al>h* on dian.ind has, hrlraa- thrm homy 
.ui\' ilomand mi-h' hv thf* iiavrr, paid f ho 
.irnnunt uithoii! asking itai the* irPnn ol (he 
|>i oiiitssoi \' nolo an ! llna nofo isondoist'd hy 
llio pavoo to I »loi(J prison Wilhoni iattoi s 
kiKnv h’dge ot tlio l,n t ot pavniont . iho 
ondoiv(*r is ontjll<*d as holdn in dno (omim\ 
to sijf the iinAra o! tlic ptonussot v notio 1949 
M l ! 65! ffiU! trVVi Mil V 27 i : 1 1, U il949> 
M id 582 (017 7\n; 19 7, Mad 7X1 (h;'uak<i ' 

4 . nHccts III title*. ; I: ImmIojsoi' aw u* 
ot dofix t in hth* J not ho]»|rr in dm « onrs 
IDA-; Mad >17 ( d‘d : A I i; V Ui; : 49 Mad 4! 5 
<OBt ••• H7U) Mad Ml {M5» ‘ A I U V 17 

’ 2] W'hnio tin* Ojnloi SOI' lots no volfimt 
t anvi' f(i Iwlirva th j ihro* was ,imv did^at oi 
tin* tith* ot th'* p^’jsfm troni wlioin )m' driiv. *! 
Ins (»fh^ ho IS a Itoldcr in dm* roni a/ and lh‘s 
pmsnnipUon in S. 1!S wall bn in f i onr of ihr 
niMiorsiv VUiVil 721 522. \ I U V 1 1 4* 

1958 Mvs J26 M2s ' \ ni \ 45 ( 50 ; 1 7 U 
(1957^ Mys 7> * 4* 1979 MjnMUS diiJ* *AIU 

v.n(,:247;. 

pij 1 lu' pioMsH'O } I S 0 that the l>etson 
riunst havt, IhK-ran- fKn "a." >sOf ot 4 chc^jMo 
‘*Wllboii! Iiav in'/ ’fh* ! rd t jn^c to l>i?lu%n'‘ Is 
more favoni al)h’ t<- dit* ix rson u ho c laiirii* t-o 
have l.ie< ouin hoMo iti dun t oiifM* than tlud 
words ‘5if tifi'g ft*//’. Hi* < laiiu would 

h<‘ dirfeated ordv it il is Sound, that there \va«i 
Mjfficicot cauve lor lii; i to lielievetful a defect 
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CThb] Nbootiablk Instruments Act, 1891 


Section 9 — Note 4 (cfmid.) 
existed. If he fails to prove bona fuleK ot 
absence of nej?ligence, it would not negative 
liis: claim. There must be evidence of positive 
circiirnstances on account of which he ought 
to have believed that some defect existed. 
Where therefore a banker comes into posses- 
sion of. a l^earer crosscil cliefjue on payment, 
without having any reason to suspect trie title 
of the endorsee thereof, his act does not 
amount to negligence and even if it amounts 
it does rmt matter and the banker becomes the 
holder in due course under S. 9. 1952 All 590 
(593) [AIH V 39] : ILR (1951) 2 All 674 (DB). 

[41 Where the plaintifl took a stale checpie in 
good faith for consideration without notice of 
dishonour and without having any reason to 
believe that there was any defect in the title 
of his transfer or who, however, was not a 
holdi!r for value and the endorsement to him 
was fictitious, held that the plaintifl could not 
be regar<Ied, as a holder in <lue course an<] 
his claim against the drawer must fail. 1928 
All 68 (71) [AIH V 15] : 50 All 309 (DH). 

[5] A person who takes an instrument evi- 
dencing a transaction whicdi excites the siiv- 
pic iou tliat tlnue is sometliing wrong in the 
transaction does not act in good f.hth if he 
shuts his eyes to the facts nresente<l t > him 
and puts tlie suspicions aside vv'ithonl fnrtlicr 
inquiry and is, therefore, not a holder in rliic* 
course'. 1919 Low Bur 79 (81) [AIU \’ 6]. 

[6] Endorsement of a promissory-not(* by 
tlie guartlian witliout an indication that tlie 
guardian has endorsed it in his capacity as a 
guardian does not pass title to tlie endorsee 
who, therefore, is not a holder, and has no 
IcK'Us standi to sue on the pronote. 1924 Mad 
ei7jei7) [AIR V 11]. 

[7] Where a pay(*e of a promissory-note 
executed by .} and R agrc'es to hold A alone 
liable and relinquishes liis claim as against li, 
an assignee of the note taking it with the 
knowledge of this arrangement, acouire.s no 
better title than what the assignor had, and i'< 
not entitled to a d(*eree against H also. The 
assignee is not a hoUler in due course. 1938 
Mad 599 (600, 601) [AIR V 25], 

[8] WOiere in a suit based on a pronote exe- 
cuted in favour of a proprietor of a ( hit-fund 
and on his insolvency assigncxl to the plain- 
till the assignee knew at the time he got the 
assignment that tlie insolvent was miming the 
‘Fund’ and the defendant was having dealings 
with the insolvent; and he also knew the 
ciroumstances under which the said pronote 
was executeil. lUld that he was not a holder 
in due course. 1958 Mys 126 (128) [AIU V 45 
C 311 ! ILR (1957) My.s 333. 

[9J A was the general agent of /i and had a 
pp>ver of attorney duly executed by /> in his 
favour and full authority had l>een given to A 
to negotiate the sale of the property of Ji and 
to receive the consideration. The property w^as 
sold to C. Held that A was perfectly entitled 
to receive the consideration payable by C in 
resp(?ct of the property sold by R to him and 
the mere fact that J was ultimately account- 
able for the money to his principal would 
not amount to a defect in his title to recover 


the money under the cheque draw n by C. I955 
NEC (All) 1699 [AIR V 42j. 

5. Fraud. — [1] Negotiable instrunKig 

obtained by fraud and endorsed to holder 

No presumption of holder being holder m due 
coursc-'Molder has to prove lliat he is linlder 
for value and that he obtained instrument be- 
fore it l)eeame payable and without havinjt 
cause to suspect endorser’s title,1928 Mad 1'^>S 
(1241) [AIR V 15] (DB). 

[2] Where the plaintiff establishes the fact 
that a negotiable instrument was obtaine,! 
from its lawftd owner by means of fraud, the 
onus of proving that a third party w.j^ i 
holder in due course lies on tne defemlant 
(’09) 36 Cal 239 (250). 

[3] The endorsee of an overdue hill or pro 
missory note does not take it siilq'ect to c! ums 
arising out of collateral matters such as a scl- 
oil, and the endorsement of an nverdiu' hii! 
ill order to defeat a prospr'ctivc claim on i 
set-off would not amount to a fraud, d lic otily 
circurnstanca? in which the transferee r>| .m 
overdue hill would he fixed with liability to 
allow a set-oil in respect of a (daim dm^ Irr'in 
the transh*ror is the circumstance whuh 
would justify an inference of an agreciieait to 
set of} 1)V hot}) parties of which the* traud acf 
has notice. 1942 Mad 30 (30, 3D [AIU 20 

[4] A j)lainti(l cannot he said to he a iiohlcr 
in due course if it can lie proved that to he 
knowledgi* tlu're was a defect in tiie hir litv 
wliich came into his {losscssion and this < , 1:1 
onlv he proved by evidemee, 1952 i'unj 
(29'7) [AIK V 39]'(DB). 


[5] Wliere an incomplete instrument, mk h 
as a promissory note, in whicli the n iiue oi 
the payee is left blank is .signed by -1 uai 
delivered to /> and subsequently A p.jv^ the 
amount due on the note to /> and thereaiier 
in collusion w'ith his brother C' an<l w it.h Ins 
full knowledge that the instrument had been 
discharged inserts the name of the latter m 
the blank there and completes the in^ti unient. 
el will not he liable on the iiisti ument to < 
who cannot be said to he a Iiolder m due 
course. 1954 Mad 532 (534) [.MR V 41 C 19S . 

(6] Where one of the partners who iiad 
authority to endorse partnership elieqneN 
indorses thcmi but pays it in non-pmt- 
nership account and is thus guilty of con- 
version and the hank collects the money m 
spite of its doubt and superficial inquiry tm' 
bank is not a holder in due course iu i the 


nirden of proving that the value is given 
)n the bank. (1955) 1955-2 All E R 571 i 
[7] Where fraud has, in fact been alle^^^'d 
n a case it cannot be said that the ^hden- 
lants have no defence w'hatsoever ano tna 
hey should not l>e given an 
establishing the allegation of fraud. 190- f 
>96 (297) lair V 39] (DB). 

6. Forged endorsement. — [1] ^ 
mdorsement is a nullity and 1 ^ 

here is no question ot a subsequent 
>eing a holder in due course. 1928 f 

439yiAIR V I5j : 52 Bom SIO <DBi t 
“l.l MQ 19'V))* 1021 Sino 172 (!(■* 


V SJ: 15 Sind LB 93., 
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[s 10 N !•-« 13] 727 


lO* **Paymcnt in due course.*' 

•‘Payment in cliu* course” means jiayment in accordance with the apparent 
tenor of the instrument in pood faith and without neplipence to any j[>enson in 
ix>ssession thereof under circumstances which do not aiforti a reasonable ground 
for lx^Iieving that he is not cntithnl to receiv^e pav mettt of the amount therein 
mentioneil. 

1 !• Inland instrument. 

A promissory note, bill of exchange or clunpie drawn or made in ‘[India], and 
made payable in, or drawn upon any ix^rson resident in, ^ibalia] shall lx? 
deemed to l>e an inland instrument. 

[a] Stikftituted for '\i Statr” bv tlio PojHMling atul Amcncliovt At t. IU">7 ^XX.Wl of 1957b 
S. > and Srh 1! 17-9-1957 :. 

12. Foreign instrument. 

Any such instrument not so drawn, made or maile payable shall be deemed 
to lx a foreign instnirmmt. 


Section 9 — Note 6 (•:'ontil.) 

l2] A cntrtisting ti with t'ortain d(*lH iitnn*s 
ol (' L'onip.my transit i ihlo 1>\ iMidor-'Cmenl for 
< (»lhx ting intcrcsl — li by lorpsi ciulorsomiMits 
in his own t.ivoui [dod^nn.^ tlicm with h b.mk 
to sit'un* his iiult*l)tv*dii<*ss h liauk surnnidcr- 
'.nU (K'lxMitiin's to (’ oonip.inv in <’X< h.tn^c of 
nrvs ilobontiiro iss«u-d in ihrii n.ono Otmin.d 
s«*ciirif u's IkmiivI t iiK olhsl .ind i(‘t. lined by O' 
t tnnpany /i tr nisfci nnu hi" lon« ,it (Oiint to 
M bank and /> i\ink ondorsintl now instrinrnts 
over to M l>.irik - .U li ink hold nv .is hold(T in 
duo course’ ;um 1, therefore, /! had no ri^ht of 
aetion iiir.nnst a 19 >2 b C 22 < 21 ^ ? Al It V 
19: : :5S In<! Api> *4 y> ; ab bom 1 {2 4 lioni b5, 

+ p)2S Horn 107 Alb V 15- 

52 bom 792 il)b^ 

: >] Plaintili entrusting port trust d<’bentures 
fo defeiirl Hit 1 ot mstrminaits by 

liirn to deft iuianl 2 foi sta unn;i advances - 
l^elHUitures renevsa*d l»v <lef»'ndant 2 for same 
amounts in his name- New ^lebentures retcr- 
rmg to faet of reiuwval 'Sul)sn|uenl brans by 
slcfendant 1 f rorn dtdend int 5 to pay oil de- 
fendant 2 DeteiKlnit 2 emlorsing deben- 
tures in favour ol defendant 5 bl iintil! c.in- 
oot recover di bent u res from d<d<*nd nif 5 192H 
bom *4 y o4 >5} Alb V’ 15] : 52 I^om SOT 

Section 10 — Note 1 

[1 ; Bank issuing draft drawn on its bratirh 
lor payment of certain •'um to // and 'r and 
endorsed in blank f>y them - // apixaring 
alone at branch and |ueseiiling eiraft for pay- 
ment — branch manager not knowing // fmt 
I>aying amount on identificatiini of // by // 
and // guaranteeing signature ~ branch 
manager not taking steps to sw vvliethcr 
signature was genuine- Payment held not in 
due coiirw. 1928 Lah 520 {522) (AIB V I5j 
A OB). 

(21 Ordinarily a l>aiik cannot stop payment 
of draft unless there is s me doubt as to the 
Klentity of the pt^rson presenting it as Inung or 
properly representing the p rsori in w hoM! 
favour it is drawn. The purchaser of a draft is 
not cfiitiHed to ask the issuing h ink to slop 
paytneDt on grounrls such as matters relating 
to consideration in resi^ect of which tlw? dratt 


Il ls b«x*n is'^ued at In'* luvtanrr for this would 
often put the bank in an impossible po.sitioii. 
Where tin* bank in.ide caielul enquiries alioiit 
thenatina*nl endorsements and tlw^re lOuld in 
t K t i>c no ilouI»t tliat till* tlrait w as proin^riy 
in^senti'd on brh di ol the person tn vvliose* 
avmu it had biHUi di.iwn, tlie bank cannot bi» 
said to have bi l U negligent or to have had 
reisonahle gituinds fm supposing that the 
person presenting flu* <h dt was not entitled 
to re auve pavment of t fie iinonnt rnentionHl 
tfierein, i he hank theretoia* woith) be tiis. 
r f larged uiulei Ss S5 A and lb, 19*45 l.ah 21* 
(21*4, 215) S Alb V '>2! iDb). 

[vi A pivuienl ma«l<’ without good faitll 
uhI 111 neghgema* is not a due payment within 
S lb 1959 Mail 1001 ( bH)5) jAlb V 41 C 544], 

1 4 , d had siw(‘r d aciamiits with bank /h 
Tilt* parties also had an agn‘ement to extend 
overdraft to A A reijuested for an overdraft 
but tie* l>auk evpresMsl it s in ibibt v to allow' 
more than bs 70,000’- Subs(*<jueiitly A drrw a 
cIhs-|U(’ tor bs 250/ . and sent if hy post to the 
payee who did not ri‘ceiv<* it, It was filtered 
into a r lnsjue for lU. 2.'Vl,()^l/- hy another 
person iml its |> iyment w is culler tisd through 
a li ink. In smt by A iL^iinst /< tor diH laratioii 
tliat J was w rongly deliited with the amount 
it was held that as the cheipie on llie (ace of it 
di<I not dist lose .any traci s ot alterations at the 
time it was iires^mted for eiK.MsInnent the pay- 
ment m nh' i>v li bank was payment in do** 
t ourso and w as ;iccording to tfie appareitt 
tenor of the cheque. l‘)59 Cal 599 (41) )) bSy 
Alb V 4; C 122 

t5! SiH'tions m, HZ (c) and 85 (2) can 
only apply to a negotiahh* instrument, 
that IS, to paym'»nt of an instniinent 
which nrcntions an amount piyifile and 
which falls witfiin tlie definition of a negrrti- 
able instrument 7 hey cannot have any appli- 
catimi to tlie case of a trlrgrapfi tranufcr. 
(*69) l<>af).l M id 4. Jour 187 ilVId) (Db). 

?!rcctton 11 Nat« I 

[1] Bill dr isvn noon reshbut in BHti*h Imlla 
inland full, wWrevi^ it may have 
drawn, in or out of British Inrka. 19^30 Cal 
692 (692) tAlb V 17 j : 57 Cal 730. 
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[Thk] NeGOTIJlBLE iNSTBUSfKNTS Aoi, 188 l 


1 3 * ^^Negctiable instrument.** 

*^{(1) A * 'negotiable instrument" means a promissory^ note, bill of exchan[::> 
or chetjne payable either to order or to hearer. 

lixvla^wium (i . — A promissory note, bill of exchange or clieque is paya^«^ 
to order which is expressed to be so payable or winch is expressed to ! 
payable to a particular person, and does not contain words prohibiting transf 
or indicating an intention that it shall not be transferable. 

Explariotinv (ii). — A promissory note, bill of excliange or cheque is paya! ! 
to bearer** which is expressed to Ix^ so payable or on which the only or last 
indorsement is an indorsement in blank. 

Explnnafnm (in). ~ Where a promissory note, 1)111 of exchange or cliec] 
eitlier originally or by indorsement, is expressed to be payable to the order ^ : 
a specifiea person, and not to him or his order, it is nevertheless paval)le { ' 
him or his order at his oj^tion.J 

A negotial)Ie instrument may be made pax able to two or more pa\ (*i- 
jointly, or it rna}' l)e made payable in the alternative to one of two, or one /.r 
some of several jDayees.) 

! ;il Sifhsf ifyfcii tor tin* oriuiii.tl s«il)-s(‘ctioii hy tlie N'ecoti.ihlo Iijstrnmc uts 
Act, 1919 (\’Ili of 1910', S. S, [l)j As to promissory iiotf* p.iy.ihlo to iKUrcr, srr too; 
Mot(‘ (a) iiiulor .s(*('tioii 4. \c] Inserted hv tlir NrjioliaOlc Instnunonts ' 

19M (V of 1914), S. 2. 


sEcrnoN la synopsis 

1. Seciioi) 13 (1). 

2. S€»ctioii 13 (1) (I^xplanatton (i) ). 

3. Section 13 (1) (Explanation (li) ). 

4. Section 13 (2). 

1. Section 13(1).- jl] Im)!' iustrnimmt to 
;K'(piiro negotiability it iimst Ik* in form cap- 
able oi heijig siiea upon by liolder of it pro 
tempore in liis own nanu* and it must be by 
emstom of trade transferable liki* ( usb bv de- 
livery. 1938 Sind 24 (27) ! AIR V 25] r 32 'Sind 
L R 640 1919 Cal 546(548) I AIR V 61 : 46 

Cal 331. 

r2] W'lienever (|uestion arises as to wliether 
or not docainieiit in oriental lan«;nage is negtj- 
tia))le instrunient, the point will have to be 
decided not by looking to definition of negoti- 
able instnunent, Imt indeneiideutly of its 
provisioirs. Ca^nrls will find out how sucli 
ittstrumerit has b(*en treated in tiji* past and if 
it appears that according to usage or (uistom 
sS'uc'li instrunients ]ia\a* b(*eu treated as negoti- 
abh* instruments tluai thev will Ik* treated as 
such. 1936 All 306(399) yVlR V 23! : 5S All 
858 (my 

[3] There must be no nvisonable possilnlity 
of ambiguity in construction of negotiable 
instrument and its meaning shou]<l Ik* instanl- 
iv recognisable. 1936 Nag 252 (253) LMR 
V 23]. 

[4] Where r liitlii or demand note does not 
mention pavee. it is not negotiable in>trunu'‘nt. 
1929 Sind 164 (164) [AIR V 16]. 

Hand-note is negotiable document, but 
if it IS found us a fact that it was never nego- 
tiated that would alter the situation W here 
defendant had deliven^, stamped and signed 
l^aper to a iX'rson, question as to whether at 
time when payment v\ us made by. defendant 
under a receipt purported to have bet*n execut- 
ed hy .such jXTSon, hand- note had already 
been complet^xl in favour of plaintiff who has 


br<Kight suit on liand-note, is qnestio!i ot { t ‘ 

1941 Pat 504 (305) lair V 2S]. 

[6] Hailw IV'' receipts arc not nt^goti ih! 
i rot runients. Thry stand on same fo<‘'tiie» t- 
bills oHading. 1935 Mad 936 (942) I AIR \ 2. , 
(DR). 


^ .s-<r 1914 Rom 178 (178) [AIR \' P : '>S , 

659 f DR). ( A r<h] way receipt a uick o m; 
document of tith*. 4’h(* endorsee (it '•le P i 
eei pt I las sufficit'nt iuten‘st in tlie goesls ( os , * 
i‘d by it to maintain an action agaiiiNt !l < 
railway c'omp;my tor daiuagt'S in r(*''pr( t nl 
goods rejnesented by tlie r(*eeipt. '] 

[7' A "mate’s rec*eipt” is not a n(*g<)ti.<3i' 
instrument. (’14) 41 (yul 670 (67S) \P(>\ 

[8! "Palmneli” is ordinarily a receipt or! i 
not negotial)le ■ Custom of its ncgotiabiht> u 
neither reasonable nf)r (H*rtaiu and oficn', 
ag.iinst public poliev and law with regartt n 
stamp. 1938 Sind 24 (27, 29} ‘ AIR \' 23 ; 
Sind k. R 640. 


;9' A deposit receipt given by a bank i^ n* ' 
a negutiable in^tI•uluent w hic4i passt*^ eitic-; 
by delivery or bv endorsement; but w iieie tf* 
money mentioned in the n*ceipt is imme(liat(‘1 ^ 
payabh* <ind tlie lasceipt is presented OmK 
endorsed together witli an order to p»^ ^ 

given indis’idual, the individual iKHaime" fc 
owner of tlie money upon ])ayi>K*n{ hv tk 
banker of his promise to hold it at the Jopm ii 
ot tiic paver*. 1914 Rom 286 ,287' ^Allt \ 1 
38 Bom 618 (DB). 

[10] Promis<ory-noti* in questicn held ho 
within purview of definition ol uegatiaev 
instrunKsnt. 1923 Lab 388 (389) [AIR k h' 

[11] 7'lie mere description of an in'^trimiO'^ 
as a promissory note will not make it a pc*- 
missory note if it fails to satisfy the statulorv 
refuiirements of Ss. 4 and 13, It a document j 
order to entitle a person to the money sjK*< aa- 
ed therein requires proof of succession it 

not be construed as a negotiable iostr’uneey 
1953 Cal 758 (761) [AIR V 40 C 284 : H b 


(1955) 1 Cal 441. 
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Section 13 — Note I 

f!2) Wtw rt* prorr^is<;f»ry oott* i< pcsy:iKl<> 
to :i piirtic’iljr pt‘r?on *»nd not rt^nt.iin 

vvon.i> tidnvtrrv or Muiuoitnr^ 

th it it shiill not he transtrrahhMiu note is a 
l egotiahle in^tninu^ t p iya!)le to order. Such 
en iastrument is lugotoihle hy the holder by 
, n iorsement arid delivery and the pi^rson 
t ^ ’otiatMUt ^hc ir stnimeait must have the 
j cc'sary inli ntion to constitute the p<'rson in 

o>e iavaun the endor.sciru'ut is made as the 
1 tlu * - t and the eiuhu'i iu^ nt m ivt 

latm rnatle ft r tint peipo'^e. \ae 

: \ib V 4U: 2n : 1 h w sy^ 

I ' ('li.spH' ti' ra v\ I a I) word ’ 
vtr ick ont w illit'iiif xiovtitut mhi *>i u oid 
’ (udcj ’ i'' u<'t ne 5 .^<»tiahle nndei t!u* \i f. 
( ?)s'oni oi trade ol Hniu!>.u‘ ntu k^'t u Ijn h 
Isa! ii'i'' ou h ( iMspe' as I'lds i s }\sa;«ra neiJteti- 
aM* i anriot Iw* irraa^niss'^l !>%• l.»u . Idl') hiMii 

7 ^ t ; WW \ hy 

i h A ( iuvjue IS nnsi'-r tljs‘ law a ne.itoii thlr 
i a-tt M'le-nt. Its negotjalnlitv ( ni In* de-'liao ed 
t"K )f it is inarki'd as '’not nrai^itiabh " tin its 
t I . it is not ds’st u>\*s-ii liv tlssnnpK hen»c 
tfss'^ s! wht thei gsaierally or ‘■peeialK . Di.* 
t !th t lh‘f ! o[ ( rosMug a idnvjne is, as -(.pad m 
' st on 126 of the Art. that (h<* slraw a^o hank 
*;; ' ( !u>t pay it otlicro i-,' (hau fo any hank r 
d s' i' < .o>sv«h 1 geiiar,dK . m to ( lu* pal tn nla i 
! .i/jk j if it is ( rossesl spri iallv . TlnTo ts no 

Ot I . ; 'ih'c! of (hr ( rosMue j')‘>2 All o‘)Oi'»')P 
\lh \ /». : 1 I. K IT)!’ 2 All 6T-t l)H‘. 

i~ l-a);ola!s- ! I a lof 1 .aide hv raidor-i'- 
1 a;’ (O' ii' Vtot t ihh' iri'^trann'ots I'l \2 ^ 2 2 

-1 i ' .MH \ h.i : oA had Ap]i P* > ; oti Itom 1. 
\ 1 a ]h2S Ik'an Jd7, U r\.rmfj . 'i 

(aimparc hJ2S Kun 4;6\410i \U\ V Id . 

.’2 Uoiii 's]0 (l)iP i I )rhiait m i"> jsso<“d h\ 
h‘Ofd>a\' MuMuipality ^are not no'^ohahla 
5 •drnniout'' in ahsrm <* r>( rx idouo'* ot t le tom 
' f f!:(‘ market. (j 

16; ( a>vaa ntiis'id j^ronn ssore.no(< s arc 
*(.' eoti.ih! ’ inst ronv'ut s’ tindoi s ] >'1P^ 12 

< si h h,ni *70 *472, -47 >' a)b‘ 

’ "T share eeitihrat<‘s with hj o k (rov ii r 
os tai fiK loseri h\ last owrua ar * 

not n-‘,:<>t?ahlo instrnnun.t s IhldPal olfPdlS 

; mi; y 6] : 46 Cal r> ;r 

IS' \ bill of lading is d<hoM'.th 

P o iu»t a uegotiabli* ‘nstriirjeeiP in fjir stin f 
sriiM* oi the term. h>dd ( il d2H ■ h>4 .\I!i 

\ 16 ( 9(1 1>HV 

hi A hdl {>‘ lasisieg ss Oft a oi / ih! • 
inst roiuent .’76 i i , h DdP* 2 ( ai (A}iJ ((i)6 . 

2(1, A di .lft is I (»dl oi I 'a il u>2e^ O.d 
hns otne> a alsj,,. nrPnnnteP nn-’l *!' S. i 7 

All 219 aIH \ 17 C 5 V. 

21 A bank ■ '9, draf^ o a !>:!! of in, hao^-' 
h if 2 - i ne;:o*“iab!e instrument. 1956 
i d 6i5 6IA !> AIK V 43 C 175; (DB). 

.22 VAdterc the draft is one ilrawn by or e 
branch of i bank on another branch theny>f, 
(he draft is mP a lusa.^otiable inPriiruent- 1959 
Him 267 {26S) LV!!; V 46 C 81 : I L R (1958 
1386. 

2>j A *-sh:di jo^’ hundi do«Os not t e* hni- 
* diy fjill within the definition of a bill ot 
exchange or a negotiable in^tnimeiit. It i** all 
tfie same a negotiable iestnnnf nt and has »H 


the incidents rf tlie 1963 Ihinj 157 {159^ 

AIH \' 4- r (OBJ 

1 24'! A siv ih jog hundi IS no? pa\ able to a 
p.eticnl.i! i hvidtiil at alb It is pavahlo to 
any ine::ibt r of i rl A * tmh jtyct buinli is 

not payable to h net . it is pot nayalde to 
order. It is piv dd ( > i i /sfKHPahle Imldei 
according f • th- ; • e tu e in c onnection u itlt 
hntidis ” It 1 t diatef.xre » ’lu gotiabh^ 
instrument’ widan tin n> *nnig of S 13 (U 

1947 SmuI I jo ,1 Pd Mi; \ Vi r jo; 1 1 c u 

9 94PN K e.* .^5 {Pl-b 

25 \ t ;injiii;'rt'i d le(((*r ol cttslit, not fo 

'p.rak ol .1 V rvofinn -d anvf u is'\ ot thb* let tei ol 
eredlt, O n,s^ nt gefilhle. b,t? thn h nefiC of flu* 
t nsht o m'gotiahh' attd (In* tis*dil psi'lt ,|v. 
di s( ingm vhed tti*m tfe* hr*ni‘lit of p is ivMgn- 
dd(‘ (M f r insft’i ihh* p h (hr hio ei V i tmseiP ^ 
dtliongh P nriv iniit he in'gofiaKle l*)59 C.il 
>2S b'>Vi, d;5 f VIU \ 1H( 99; iDBh 

26j Idle <jMesfinn as to w fi.it flu* Woid 
oMt.ib meaiP held deiv iidi d on (he proot in 
\ u h piitienlai t .ise oi usage (*1 th.it vioid b\ 

I h' \.a(?nkof( Il C!hi't(i funo and that the wind 
o;d<*i as Used so S 1 ; ronld not he vtiven tlu” 
MKMning .PtrdoPahle to ! b.e wnirl inai tl 
brr S( M7 iS2S' 'S' \1K V 14 cull 

rns s ( : u 211 

2 . Section 13 (1) (I'aixImimiUoii (i)b 
1 rrojiiissors note p.^s able to Njiecifird 
p»*rs()f) o! Older 1 Mf'gotiabl • iiistinmrut Ififlt 
l-o e Hni 42 * I V Wn \ 7; : 10 Imw Bur 

led ‘X 

2 Hoino v'any note t \e» nfisl in lavmuf ol a 
na tied na>‘ei* e paNaihh* (o ho order and is a 
»»(‘eot i.ible mstnHuejP 19 i4 Bom »56 ( i.5H^ 
All; V 21' d)lb+1925 All 282 <2H2.' lAlH 
V 12, 

But sec 1914 l.ali l(X> dOC AIK V I i ] 

; IN ( note not e\j>res ,l> pas .*hh* to pai to 
c id.ti person or his ottler >s a negotiable 
insliuoK-nl if t r ins|(‘i able 1^(25 Sind 9 1 10 

.\IK \ 12.. 

I Deb 'fpuie. i viH'd l»y UiMobav Iinprosa-- 

ne tat Iinst an«l ti .otstei abb* by endorstnnriP 

lie puinn'''<oi v*-notr s and hi'in e negotialile 

neli-Hiemts 19 >2 1* ( . 22U4»’AIK \ lo; : 5S 
lud App I U "lb li^im I AIH 192H Horn 407. 

P Mi, thtd.^ 

Compare 192H Ihnn 4 IH 4 K)V AIH \ 15 
52 Horn oIO '4)H-. d >ef>ejilures isstietl bs 
liondi iy XIuoM ipahty an* not negotialib* 
1 ir f 1 uforiP ^ III aor'in 4 of rnstom niaiketo 
5 Sliahjog bun h |s not negoliahlr instiu- 
U4 at. i9i: Smd MO tldld ^ AIH A' 24 C t'H i 
I LH aoih, Kar :55 iUlO^IlN i Nag tt9 
;0o AIK V ;2)i ; I IMl (ltM4) Nug M9 H H . 

iBui %cc 1920 l^h (297) j AIH A 7] V 
Cah 429 (IJlhh (fhll payalilc to shah (*r 
!>ar*k» r* similar to efuxpic croAM^l generally 
and payaldt otdy t(4 oi tluoogh Mwnc haukci. 
i . Sb ih Jog H oridf anrl is ki neg<iti4l>r bisti to 
ue nt.’^ ♦ l<l2d M id 14 (45) lAlH V lOJ M>B) ’ 
IK Hi mrii p<yal>h* to l> *y<s' or lH*arw 
!'udarv*m:uu by pjyoe in Havour of najiii*il 
ixrsou Hunth a asrv to tie payable to Ixarcr. 
1025 Bom 175 1175) lAlH V I2i (imi 
[7} An instrument r,»ri ns "WtMlrgw 

hundi for IC 1,003 foil d<xi bla nf 5<K) nipcicts 
th * half f fieri of in favour of Jlunifog. 
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[The] Nbootiable Inbtbitmbnts Act, 1881 


14m Negotiation. 

When a promissory note, bill of exchange or cheque is transferred to anv 
|>erson, so as to constitute that person the holder thereof, the instrument is saul 
to \ye negotiated. 

ISm Indorsement. 

When the maker or holder of a negotiable instrument signs the same, other- 
wise than as such maker, for the purpose of negotiation, on the back or face 
thereof or on a slip of paper annexed thereto, or so signs for the same piir|X)se 
a stamped paper intended to be completed as a negotiable instrument, he is 
said to indorse the same, and is called the "indorser/' 


Section 13 — Note 2 (contd.) 
pay after 60 tlays from 12, 1979 Samvat 
according to rules of Ilvindi’ — Held that instru- 
ment was payable to order and was therefore 
negotiable instrument within S. 1^>. 1930 Pat 
239 (240) [AIIl V 17] : 9 Pat 717 (DB). 

[8] Explanation (i) introiluced by Act 8 of 
1919 to S. 13 cannot be read into the definition 
of a bond as contained in S. 2 (5) (b) of Stamp 
Act. 1927 Cal 472 (473) [AlH V 14] : 54 Cal 
445 (DH) * 1937 Nag 61 (62) I AIR .V 24] : 
I L R (1937) Nag 510. 

[9] Explanation 1 to S. 13 (1) cannot be 
read along with the definition of a boinl as 
contained in S. 2 (4) of the Stamp Act so as to 
make the instrument a promissory note which 
in the face of it is not one payal)le to order by 
virtue of the saitl Explanation and tluis to take 
it out of the said definition. 1959 Andh Pra 
653 (655) [AIR V 46 C 189) (DR). 

[10] 3'he edec't of Explaiuition (1) of S. 13 

(1) introdnceil into the Act by tlie N^^gotiable 
Instruments (Amendment) Act, 1919 was to 
bring within the class of negotiable instru- 
ments, certain promissory notes not payable 
to order whicli previously were not negotiable. 
1959 All 583 (584) [AIR V 46 C 162] tSB). 

3. Section 13 (1) (Explanation (ii) ) — 
11] Under explanation (ii) to S. 13, it is neces- 
sary that person to whom money is to be paid 
or that it is to be paid to bearer should be 
expressly stated before document can be taken 
to be promissory note payable to bearer. 1938 
Nag 464 (464) [AIB V 25]. 

[2] ‘‘Dhanijog'* bnndis are negotiable instru- 
ments and payable to bearer. 1928 All 549 
(550) [AIR V 15 i (DB). 

4. Section 13 (2). — [1] Act V of 1914 is 
not retrospective and pro-note executed prior 
to Act, payable in alternative, to one of 
several payees is not a promissory-note, 1921 
Mad^l22 (i23) [AIR V 8] (OB). 

[2] In case of pro- note made payable to two 
or more persons jointly, one of them cannot 
discharge the maker from liability so as to 
bar claim against maker by others. 1937 Rung 
227 (230) [AIR V 24] : 1937 Rang L R 1 (FB). 

Section 14 — Note 1 

[1] Rights and liabilities under promissory 
note cannot be transferred by mere book en- 
tries. Transfer of eights and liabilities under 
pro-note must be made by assignment or en- 
dorsement acoordihg to law. 1943 Sind 67 
(72 1 AIR V SO] I ILR (1942) Kar 516 (DB). 

[2] In the negotiation of a bill of exchange 
the right created is in personam but it reserves 


the right of stoppage of payment. The nego, 
liability by assignment as such is different, 
but it is a kind or negotiability neverthelesv. 
1957 Nag 31 (41) [AIR V 44 C 13]. 

[3] Document is negotiable if by custom of 
money market, it is transferable like c ish. 
Delivery order may or may not be negotiable; 
question depends upon conditions attac hetl tf> 
it and usage of trade under which it is issued. 
1918 Low Bur 122 (128) [AIR V 5] : 9 Low 
Bur Rul 143 (DB). 

[4] By the usage of jute trade in (' deutt.i. 
delivery orders are issued only on cash p i \ . 
meiit; they pass from hand to hand hv m- 
dorsement and are sold and dealt with in tb.* 
market as absolutely representing the goods io 
which they relate. (Tl) 38 Cal 127 (1>8) il)b . 

[5] The holder of a negotiable instruim rit 
who has indorsed it to a tliird party c'oub! 
maintain a suit, on the basis of it \Mthoiit its 
being re-indorsed to him, if it appears th it th > 
bill was dishonoured when presentid mi 
maturity by the indorsee and the holder p ivs 
l)ack the amount to the indorsee and come> to 
the possession of the document, as the pro- 
perty in the note has revested in hjin. f he 
alisence of re-indorsement as per S. 15 or S, Ifi 
of the Negotiable Instruments Act, is lUit fata! 
to the claim of the holder in a smt. I93S 
Andh Pra 33 (34) [AIR V 45 C 9] : ILH (1957) 
Andh Pra 439. (17 Mad 197; 30 Mad 441 
and 28 Mad 544, Followed.) 

[6] There is nothing in law which makes it 
incumbent upon an assignee of a promjssorv 
note to issue notice to the promisor forthwith 
after the date of assignment. Nor can then* t>e 
any rule of thumb to find out svhat is a rCji- 
sonable time within which the assigne<* shmi ‘l 
have intimated to the maker the fact ot tlie 
assignment. Where therefore the 

issues such notice nearly a year after t 


its 

C 


signment in his favour it cannot tx* ‘^am ni n 
ere was any negligence on the parM4 tne 
1948 Maci 171 (171, 172) [AlH V 


signee 

851 


Section 15 — Note 1 

[1] Where endorser gets another ^rson to 
write his name for him, it is validly , 

within S. 15. 1936 Rang 27 (28) [A I R ^ 


B) 

\2] Signature on back of ;! 

n?on, neither maker nor holder tner^i.^ 
t endorsement. 1925 Sind 9 (19) [AIR 
‘3] Mere written acknowledgment of 
money does not amount to 
thin S. 15, nor to transfer of action 
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16^ Indorsement “in blank*' and**Hn full/’ 

Ij] If indorser signs his name only, the indorsement is Siud to l>e '*in 
blank/* and if he adtis a direction to pay the amount mentione<l in the instriu 
ment to. or to the order of, a siw ifitxl |>c?rson. the indorsement is said to bo 
^*in full ; and the person so specilied is callc*d the ^'indorsee” of the instrument* 
“Indorsee.” 

^[(2) The provisions of this Act relating to a payet^ shall apply with the 
necessary nuxlifications to ait indorsee/! 

[a! Jni^trted hy the Ne^oti.ihU* In>trunu*i»ts (Anunuhtu iit ' A< t. U)lt i\' ot 1914\ S. 


Section 15 — Note I (rontd.) 

claun under S. 130 oi the T W Act. I9„l M.ui 

122 (122, 12:>) [AIH V S] iDlO 

[4] PrOiuissory note cx^xnited in i.ivour of 
pt^rson as ajjent of certain firm- V’ropnetor of 
that firm can endorse pronnvsorv note uiKler 
S 15. 1934 Hang 2S9 (2VJl) AIH V 21 / 

[5] A borrowing Hs. HKV- from hr.uicli 
of A fiank — Dtx uinent's exet uted in favour of 
managing agents of Hank - Hank endtusmg 
prornissorv note in f ivfmr of /' who was <nu* 
oi its cretfitors i' suing piinnissory note 
impleading B.nik ami ! as defciulants is 
entitletl to siu* on pronnssorv note Hank is 
real holder of ])ioniiss(ny lU'te an<l not the 
managing agents. lft >9 C al 256 v237i A I H 

26 ';. 

i6; 1 lie hohit r (»t a negoti.ihle mstrniiii'nt 
\v1k) has encicTse/. it to a third iiarty can 
maintain a suit (*ii tlie h isi\ rtf it u ithout its 
hemg re-indorstMl to limi ii it tipptMis that the 
hill Was dislionoured when pr<*v’riteil on 
maturity !>>• the indors^t* ami lh<* liohler pays 
hac k th(‘ amount to the imhu'sei* and i taiies 
into txisscssuuf (it the iiiNt rumetif . 1958 Amlh- 
I m o> (35 AIH V 45 C 9’ : ll.H (1957> 
A mill IVa 439. 

|7 i It is jjot neci'ssarv that sign iture in 
order to In- binding sliouKI be at tlie foot »»f an 
endorsement. It may in the iH^ginning or 
niitldle of it. 'I he rjui stion always is, whetlier 
the pjarty, not having signed it r(‘gn!arly at 
the f(X>t, y(‘t nie.mt to lu* bound by it as il 
stfxxl, or w le‘t!ier it was left s<» uusigi»ed |>e- 
< ause he rad used to c< »mplet(* it ; in (dher 
words, w hethcr the insertion of the n unc in 
any part of the w riting was tor the puriKce of 
ant hentic .iting the instrument. \V hat mailers is 
the sijf>staiie(‘ ^md not theontvsard form of (h<* 
wording, and so long as the (ji-btor’s miiiir lias 
Ix^en affixed on the docnnient in (piestion in 
such ;i way. as to make it app<».ir that the 
riocumenl is Ins and that he is Uic real author 
of it, il <Ioes not malter what the form of 
signature is nor is it necessary tleit the signa- 
ture must appear in any particular part of 
the document, and it may app<Mr in any part 
provided that t)a? intention of tin* party is to 
ackriowkxige tlx* instrument to fx? his. 1956 
Hat 129 (132) A I R V 43 C 40j : ILR (1956)6 
Raf 612 (DB) (A I R 1923 Cal 35 and A I R 
1941 Otjdh 376, liei on ) 

[ff] Negotiable instrument may lx? tranv 
ferred othervii.se than by endorsement. It may 
l>c ^ therwiine assigned and assigncf* may «ue In 
his own name, only diRereuce lx*i«g that 
will have only interest of 
^’hilc indorfee will have all rights of holder in 
in due course* Assigment may be oral. 1919 


Lah H5 (86) 1 A ! H \ 6] ; 1919 Bun Ho No. 29 

(DBK 

1933 Mad 133 (133) !A I H V 20J 

(OIP) 

Section 16 — Note 1 

[1' An assignment of instrument cun l»e 
cfhx ted cither hy the endorsement or hy oiIkt 
forms known to law It it is by way of en- 
dorstMuent it slnuiKl 1 m' in terms of S. 16. 1 958 
Aiidh-Pni >3 (34) lAlH V 45 C 9]: U.H 
119.57) Andb Bra 439 

12] For .in imhusement to bind tlie pay fxr 
or the lu'ldcr of i prcuiitssorv note, it must be 
iiMile either by the payee oi the holdei limi» 
self or bv .♦ dulv luthiiriseii *igent iit ling in 
bis none under S 27. 1952 All 245 (246) 
|AIHV 39^:ILH i1952)2 All I78(FH). (Kn- 
dorsemeiit bv ( ounsrl having no autlionty in 
lliat la-half.) 

(.>1 Tiider .S 16 if the t-iulor-ser signs ho» 
n.'iine only, tie- eiulors<nneul is said to lie in 
blank and sm h <’ndof snmait makes the 
iK gotialilt* instrument payable to bearer, T he 
t'lidoi seinent must Ixiwever lie .i genuine and 
valiii endorsement. 1938 Lih 520 (522) lAlH 
V 25! (l)H). 

(4iStvtioii 16 doi*s not lay down any 
s|x*cifit tnriu or words whieh are nin essurv 
tor endorsmient. 'I he endorsfanerit need 
bear the worib lh.it the endorsee will iK^eiiti* 
tle<i to realiNe t he amount by suit. 1935 Oudh 
Zm (26.|> (AIH V 22! : 10 I auk 732 ♦ CIO) 
33 M id ;34 ( >5, 36) <I)H) (Bromissory note 
contained (fillovving nidorounent by assignor, 

* 1 bavi- tins day rix cived m cash from you 

Hs Old assigned to you this note wuth 

power to r<s(a»ver amount rliu- under it by 
shov mg *.arne***-'Sml by assignee on note**"- 
Held, mdorsmient w is indofseriu-nt in full 
within 8. 16, that pi until} thereby liecair- 
li<»hier in due laiurse arul that stnt wuis main* 
taimible, in ihsenceot evulf iice that paynient 
w'4s over-due liefore endorsi-ment Bresuuip. 
tion was thfC Jisugnmeiit took place 
pro-note faxame payable.) 

!5] lu order to c^^nstitute an endorwririeiit 
within the meaning of S. 16 there must loe a 
dinx tion to pay the amount of the Snstrii. 
iTieiit to :i sjKx ifiixi person. The form of tlw? 
assignment is immaterial, provided the in ten- 
tion to tramicr is clear. Rut (hat intention 
imisl lx? galhert-d from Ow* words used m the 
Irisiriimeiit assigned and not from evidence 
alfvvdt. ime Mad 417 (419) lAlH V 23], 

[6] Fnder S. 16 tfwe endorMfOent tiefixl tmt 
contain actual wordi of dlrec-ttdi. It »«t 
cierit if it c ontaln* what i* valent to a 
direction* An eridorwement that the note haid 
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17* Ambieuous instruments. 

Where an instrument may be construed either as a promissory note or bill of 
exchange, the holder may at his election treat it as either and the instmmcn* 
shall be thenceforward treated accordingly. 


18. Where amount is stated differently in figures and words. 

If the amount undertaken or ordered to be paid is stated differently in ftgui . 
and in words, the amount stated in words shall be the amount undertaken ^ 
ordered to be paid. 


19 . Instruments payable on demand. 

A prorni.s.sory note (u* hill of exchange, in which no time for payment 
specified, and a chcf|uc, are payable on demand. 


Section 16 — Note 1 (contd.) 

Iteen nbicle ovrT to so on t particular 

date over llic -sien.itfirc of the payee w ith the 
delivery ol tho noic to the eruforsee iv an '‘n- 
dorvement in lull. I’l )) 19 ind Cas -410 (41<h 
41 Ij (Mad). 

iT IW'lit-rc tli(‘ words “made over'’ or the 
word 'assicui' arc used [\ir intention of the 
parties has to br looked into and that is whe- 
ther the parties wanted to have an enderse- 
ment of the promissory note and not an 
assignment. H an ciidovsenient cxiiitains 
wt5rds eqnival( rit to a direction to pav, 
tlnnigli th«*re i lay not be the actual words 
connoting the diiac tioi'^, it would amount to a 
direction to pay and would he ‘an endor^e- 
n)ent’ within the meaning of S. 16 of the 
N('gotiable Instruments Art. 1955 Mad 59 (55. 
56) [(S) AIH V 42 C 12' iDR). (Promissory 
note endorsed in English coiiteuls rcciuvcd 
with interest unto date. Please pay to bind 
\1. Sd. SV’ and below it was written in Mala- 
yalam “As written abo\e the promissory note 
has been a.ssigne<l to Shri M. without recourse 
— Sigiunl “S\'” using the word 'theeru’ — 
that (mdorseiTUMit was in lull ami did not 
recpiire stamp under S. 2 (10), Stamp Act.) 

[8] Aekuowledgmcnt of payment signed by 
one of alternative payees is neither endorse- 
ment in lull, nor, endoi-seimmt in blank and it 
cannot be treated as effecting assignment of 
actionable claims under S. ISO, rransfea: of 
Propel tv Act, l>pcau''e tlnae are aljsolutelv no 
words of transfer. 1921 Mad 122(122,125) 

[ AIR V S] (DR). 

[9J An endorsement of a pro-note, while it 
translers the property in the note to the en- 
dorse' as the new' lioicku’, doe.s not operate as 
an assigimrent to the indorsee of the debt due 
bv the maker to the original payee. 1954 Mad 
v55C) (552) [AIR V 21). 

[10] Sec tion 16 (2) give.s protevtion to the 
dravvet' and to ‘tbs* indorst^e also if the 
signaturt' of the indorstv isjiot genuine. 1926 
Bom 262 (264) .AIR V 13] : 50 Bom 118. 

Section 17 — Note 1 

l 1] VVhere a flundi is vunbigoous about its 
being either a pro- not or bill of exchange tin:? 
holder is entitled to treat it us either. 19:30 
Cal 697 (698) (AIR V 17 j : 57 ad 695 (DB>. 

[2] The right of elet tion given to a holder 
by S. 17, Negotiable Instruments Act. is not 
taken away by the Stamp Act; under S. 17 
where am instrument can be construed as a 


pronote or Ilundi the holrlrr may at his el • 
tion treat it as either and ii it istri*utf'<! , 
hunch it has to be so treated not only 
purposes of the Negotiable Instruments Ar • 
but also for purposes; of Stamp Act; itwae.L 
be rciisoiaalde to re^id S. 17, Negotiable lustr- - 
ments Act as a proviso to S. 6, Stamp ‘ 
1932 Mad 765 [ AIR V 19;. 

55] Hunch is sometimes a pro-note* 
sonieiimeS a hill of e.vchancte. 1910 Nag 
t40) f AIR V t 17 Nag L K 115 (DR). 

[4] Ilnndi drawn by firm A on its branch J 
/* to nay crrtvdn sum of money within 
(. ribed number of days — .\t B hundi indorse 
to -T who pafd full value — Hundi held ; 
prumisVory-note and not ambiguous d(H . • 
ment w'ithin S. 17 — Botli drawer and iudoi" ■ 
liold liable jmntlv and >everally. 1919 Nair 
HI, 42) [AIR V 6, : 17 Nag L K 115 Hm;. 


Section 18 — Note 1 

[Ij When a diflerciiee arises between ^ 
sum expressed in words in the body (’f ' 
iirstrUiumt (piamole' and tliut mentioned n. 
figures an tlie lop in one coiner, the amnaie 
mrntionrd in words will be taken to be tf 
sum for v\'hicdi tlie instiument was made - 
able. Tlie maiidatorv' nature of S. IS give,'' no 
choice to the Courts to give pref'rcncc to tl. 
mUi) merRiourd in figures o\er the^aiuonn' 
mentioned in worcb. 195d ] 6c K 56 (56' ( Air 
V 41 C 59] (FH). 


Sect ioa 19 — Note 1 

(Ij A bill of exchange is payable - 
luand tliough the demand cannot be mauc tu. 
the day when the bill is drawn. -A note v no 
does not fi.x any date for payment is payaiv 
on demand. 1918 Mad 517 (518; ■ .MR \ ' 
a>B). 

[2] Promissory-note p.iy.ible on deni oio 'j 
present debt ami vs payable w ithout dematc 

and limitation begins to run liom date m > 

Stipulation for compensatimi bv shaiv ot n- 
terest nKik(?s no’dilFerenc e. 1940 C.al 4tH H - 
[AIR V 27j : ILR (1940) 2 Cal 562. 

[But see 1940 Mad 651 (632) [AIR V- 
ILR (1940) Mid SS2(DB).] , 

[5] The absence of the words “on 
in u promissory note does not affect ] 

plication of .Art. 105 of the d^ravancore ^ 
tation Act, as a promissory note in i . 

time for payment is specified is one pa> a 

on demand under S. IS of the Neg<? ’• 
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20. Inchoate stamped instruments. 

WJune one jmtsoh signs and de!i\ ers to unotlier a |>aj)er stampeil in accord- 
aijci* witfi the law relating to negotiable instruments then in force in *iludia], 
and either wliolly blank or lia\ iug written thereon an incomplete negotiable 
instrument, he ihereb) gives prin^n faat uuthoiitx to the hokltM' thereof to 
make or compU^tc, as the case ma\ 1 k\ iij^n it a negotial le instrument, for any 
ainouut sj>ecifK‘d tlierein and not exceeuiug tlu* amount l ovt^reil hv the stamp. 
The iKTson so signing sliall i>e liable ujxm such instrunu nt. in the capacity in 
which he signesl tlu* same, to an\ holder in dm* couise (or sm h amount : 
provided tliat no }>t*rs('u other than a holder in dm* toiirse shall rec'over from 
the jx*rson delivering the instrument an\ thing in ( vca’ss of the amount intended 
1>V him to lx* paid thereunder, 

a, Sitbstituifii ior ’ thr Statt's ' hv thr Vitt H Stah‘N J,.invv Si t. m 5 l 111 o{ IV)M\ S. 
and Sc iRxiuh* l- 4 - 19 .al 


Section 19 — Note 1 (rnntd.) 

los“truuM*nts A< t. 1955 ] rav-( o 14 1 i 14:2 Allt 

\ 42(:5r : llJv 1954 rrav-( o 3198 DH 

Section 20 - - Note 1 

1 I'rfi-notr n valid thon}.:h aintMin} iv not 

rnentioniHi tii hotiv of do< lunrnt It amount 
(.in h« av( Cl l.uufd f.tvrol pajvt. liuin 

<d expr^‘^v^on is imuuifrua!. ]9J> Hant!: 9r 
l9:^ Allv \ 10 : i i how hut Httl 459, 

2 I III* iivdit .iliv'un to tin* dcM u- 

mciit IS Cjvt'ii to liu' lioldor .ind the holdoj 
4 ontcmplatod iu S 20 is not (lie.holdei us 
di'hnrd ti< tlir Ai f hut l»ol(h*r in tlu'htuial 
s^*ns( nt the words, n.mif I v . t iu* pei son w lio 
at tuallv’ hf'lds f 1 u* dcK uuu'nt . 1955 hoin 

29n Alh \ KM 91 t I I. U j<)5 . horn 717 

l)H; 

;•->] J liouult pavur ( ,tn till tn hlauk l|j- 
^ Itoalf' J i I s 1 1 u u i< 'J 1 1 and sia* on w *n ^'ndoisr it 
9> vorn'ojtc rUr im (ioi icn i an f»v p.issed on 
‘u» it 1)1, ink ln^t^ !!lll< nt it it d(S’s not t nnt.mi 
n.inn* ol pivm Sm !i instrument is n(4 n<*j;o- 
tlai)he hl2i 17 Ind ( '.as 915 915 J .o\\ haii '. 

4} Sin {ton Jo ot (iir \(a.:otiahii I ust r*tmi‘nt s 

Ant V9’^ns i;r*nnra! authont'/ i pnrsoii to 
xvliOin a s!am|>f-d and paper is tlrlivrr- 

ed to c 0 !j\( r? p iiitr- ,i nn» 4 ot j dil»‘ nistrumnnt 
Jiav ahin to anv spr t dii <! pt i ’^on; it n opon Ift 
■ I pnison vMio feci'ivns .i i»iank inrhoatn ms- 
U nrunn! jo < oinplntn it in l.ivoui ol an\ j>i*r- 
"(Hi h»-sid('s luins«*{f. A h ind-nolr- is ,i 
ti d)!r insf ruinn.’P , iinl it it is p.un'! a^ a tant 
'hat it wav ntwe i nivtotiatn ' . that \\ouli^ aitnr 
thejan.ajoji i'MJ 1 af ">04 504 ‘ Mli \ JS,. 

> pi OKU - note- pionmaw to p,*y 

sum uiK ondit loij tl 1 V to ((it on iKo.,on tlu 'ft 
is notlnn^ in S. 4 which euilads i 4 rnrfal 
antlioiity nontiuri-d hv S Jit on prrv<>n tc^ 
\Mjom vtarnjS'vl and si;.!:iu({ ptpm isdnlivunnl 
to convert it mto la-yrotj.dJt instrmiu lit pav- 
aoh* to sr^enilicd jH'ison 1940 Pa? >77 i57S* 
Alh \ J77 ; 19 hat 404 UH 
,^8 I iidcr S JO, it IS ojH'i: to payc’^c uliosi* 
numi iv fHi; m nlmncd tc hll in idank instrin 
tnciit, ]>ut ntilt'VN, ht* dotw so, lu' is net ciitithitl 

f<> ohtaiii iiriv dt-i 1952 fhd >24 ( 525? 

iAin \ lei 

A person w iio Rives another jK>i»sc?»%if»fi 
o( .ms signature ou u hundt pnmu (actc auflio- 
ns<*^s tlie latter as his agent to hil it up ami 
sidve to tlw* world tlxj bill as accepted by him, 
mables Jus agent to represeiit liunsed to 
tfie worhl m acting with a general anthorie/. 


uuil ( unnot s.iv (o a Ijoiiu Bde holder lor 
\ uliie, w ho hus no notice ol set ret stipiiU- 
tions. tiial llicn* weir sri itd stipidutious bfrf« 
wi*f*n hiinseli und the agent 1921 Nag 115 
115' Alh \ S 

Hi W lu'ifs an int omplrt^* insl i urnf*nl sin h ns 
a pronnvsorv note in w hi( h the ruiiiir ot the 

pavc'c IS Id I til uik is Sigurd hv A and deliver- 
• ”d to /h and sulcctpirnt I v. A puvs tin* umnunt 
dne ot» llu’ note to /' and thcKMltei /h in 
( olliision with his hiollun ( . .ind willi his lull 
know Ifdgf’t hat the in trnrin'nt husheendis- 
oh.ugrd. insnts tlu* name ot I he hitter i n t he. 
hlank spai {' .ind i cmiplctcs flu' iiistrnuient, A 
wdl not fu‘ Ii.ihh* on (he insJinnienl (of 'w ho 
oaniiot he said (o hr a holder tndnrioniNe. 
I’he anthofitv' »»( /• a- av'rnt ot A (o ( oitiplrte 
(jjr nistr namt i one" to an md w lieti the 
.nnonnl o! flu note r- paid to him and tie* snn- 
o quen} ins4 itioh o‘ ( ’ name .» p.ivee is wtflj. 
liiit authoiitv and, thou line no ( laim t an hi* 

tonnd*'^! on tlie insljuinent hv t 1954 M.nl 
5 '.2 -5,4‘ Alh \ 11 ( 19S 

^1 Sni! I’V p.iyct' on hand notr without i*ii- 
doi'ement « IptUisite fiaitv rannot plead flnil 
pav<s‘ is iK'natiod ii 19 19 Pat >47 i >4H)| AIH 
\* 28-. 

19 I >o( nment w}ioo> stamp liav not 1 h*(*ii 
< ro' scd hy s Ignat ui e. nnuhf ' tdl onnie nndrr 
S. 29, d stamp h.id iiei'n » .moellrd ni accord- 
imr withS 32 oi Stamp AM, 1918 All 197 
- 199 A 1 h \ * : K All 450 I 17 f n i jonr 

20 7 

'll SeMion 29, wdl out l! h'ludder of 

proimssorv- riot e t o w iife ihovi' Mgnainres on 
rrverveof prnmissor V- nt 'fr* shifement ol pay 
ineiit of interest Sec tlon onl\ iMers to pr^rsOn 
sfRniiiiJ: aijfl flelivi-nnyr to anothiT fiaper 
taitijK-'d in a<a ordaru e with law relafmy to 
Fu-girtnihh' mstruinrnfs tie") in I'co e nt fO/loh 

India, and eitiu'r w hrijjy 14 ink cr having 
w riHen therfXin nicoir plMe ner9>9 d»le instru- 
ment 1954 Hany 2S7 2HS Alh \ 21 ! 

'12; Kstoppi'l under S 20 can only Ik* an- 
pli‘*d to pafKus whn li MRn itur* rovers Deft, 
vf ry of hondi j»ai>ef hot IM* hi inV: 

t aniiof hr tala r) to .grve f^rim r facie authority 
to in^kc tiuTcoo nw^i?*hlr nivtrurmmt ou(**Kic 
iinixtifitiiii value coveml by ntamp by ntiuc (u 
mg otlier nosigoerl staaip^. Delivery of seve- 
ral sigttcfl •Stamm teparaitdy Uocti not give 
prima facie anniority to nflck flx^fifi tegiitber 
for single iustrumenf If t# only w hen fijgoa- 
turr 1!% two or more ftainp paper» past- 
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[The] Negotiable Ikstkxjments Act, 1881 


21m ‘^At sight.'* “On presentment.” “After sight.*’ 

In a promissory note or bill of exchange the expressions "at sight” and "on 
presentment” mean on demand. The expression “after sight” means, in a 
prqmissory note, after presentment for sight, and. in a bill of exchange, after 
acceptance, or noting tor non-acceptance, or protest for non-acceptance. 

22m “Maturity.” 

The maturity of a promissory note or bill of exchange is the date at which 
it falls due. 

Days of grace. 

Every promissory note or bill of exchange which is not expressed to he 
payable on demanu. at sight or on presentment is at maturity on the third day 
after the day on which it is expressed to be payable. 


Section 20 — Note 1 (cnntdj 
eel toj^etlier sliovviiig that several stamps liave 
been tinited with sanetioii of person making 
signature, that S. 20 will govern as one tran- 
saetion instrument engrossed upon joinetl 
papers. 1920 Nag 45 (47) (AIK V 7j. 

[15] Section 20 relates to documents 
“stamped iii accordance with law.” Cfiecjiie 
does not rerpiire any st^unp under law and so 
section does not apply to cheques. Where, 
blank c:he(iue drawn by person i.s dishonoured 
by Hank, ‘holder in due ca>urse’ of sueli cht^jne 
cannot hold drawer litihle for amount state<l 
in it, as cheque is not iiic lioate stamped ins- 
trument. 1937 Lah 816 (818) [AlH V 24]. 

[14] Person obtaining from maker a signed 
hut inchoate document for consideration — 
Document properly stamped — Under prima 
facie authority conferred upon him under 
S. 20, such person completing the document 
by making himself payee — He does not there- 
by become a holder in due course within 
meaning of S. 9. 1953 Bom 290 (291) [AIR 

V 40 C 91] ; ILR (1953) Bom 717 (DB).. 

[15] Suit on pro-note — Exec utant admitting 
signature but asserting that he did not sign 
note in the condition in which it is filed — 
B\irden of proof that pro-note is not what it 
appears to be is on executant. 1939 Rang 334 
(335) lAIK V 26] : 1939 Rang L R 397 (FB). 

[16] Two cheques in dispute were filled in 
by A, an official of the bank. The cheques 
were drawn in favour of two clerks of the 
first defendant and purported to be .signed by 
them on the back of the cheques. But the 
first defendant denied the genuineness of the 
signatures and there was no evidence to the 
contrary. The trial Judge came to the con- 
clusion that A forged these two cheques filling 
them up himself and passing them for pay- 
ment himself. He further found that he mis- 
appropriated those amounts — Held, that in no 
sense could -V be deemed to be the holder of 
the4wo cheques. 1959 Mad 119 (122) [AIR 

V 46 C 39] (DB). 

[17] Section 20 must be strictly construed. 
It imposes a serious liability u^n a person 
who allows an incomplete document to go 
out in the world. Liability under the section 
when person who allows an incomplete docu- 
ment to go out, heavy as it is, sliouid not be 
increaseof by importing words in the section 


which arc not tliere. 1953 Bom 290 (292' 
[AIK V 40 C 91] : ILR (1953) Bom 717 .Dlv. 


Section 22 — Note 1 

11] I'liis section m;ikes it clear, that a pnv 
inissoi y-note or bill of exchange can he s.m! 
to be at maturity only when it specified a 
date on whic h the amount is payable. I'heK - 
fore the term ‘maturity’ cau nave no applu i- 
tion to a pro!nissorv-notc payable on dcrnaiu!. 
1931 Mac! 113(114) [AIR V 18]. 

1 2) In the case of a promissory-note piv. 
able on demand the note does not become 
payable until demand is made. On deni.nul 
l)eing made it falls due immediately. I9i0 
Mad 631 (632) [AIR V 27] : 1 L R (1940) Mad 
382 (DB). ((1890) 24 ( ) B D 13, heu on.)* 
1928 Mad 1238(1241, 1242) [AIR V 15] iDh' 
(Instrument cannot be overdue until theri* is 
demand.) 

[3] W'here a promissory-note payalile on 
demand is negotiated, it is not decmied to l)e 
overdue for tlie purpose of affecting the holder 
with defc'cts of title, of which he had no 
notice, by reason that it appears that a reason- 
al)lc? time for presenting it for payment has 
elapsed since the issue. 1935 Rang 156 U3< ) 
[AIR V 22]. 

[4] Provision in S. 22(2) giving three davs 
grace affects only instruments which arc not 
written in an oriental language — Instninient 
wTitten in oriental language is governcHl by 
local usage — Hundi falling due on certain 
date according to local usage — Thrt*c* da> 
of grace cannot be added. 1940 Lah 14 Ua 
[AIR V 27]. 

[5] It is open to parties to enter into con- 
tract that the provisions of S. 22, relating to 
days of grace shall not apply to them and it 
is not open to the promisee to insist that tnc 

' maker of the note should he compelled to take 
advantage of the days of grace. 1914 NL' 
430 (432) [AIR V 1] (DB). (Per S€s)ia<jiri 
J.; Sadasiva lytr «!., Contra.) , 

[6] Hundi payable on 28th 

due on 31st of that month under S. l-i- U • 
1915 Lah 297 (297) [AIR V 2]. ^ _ , 

[7] Where hundi is drawn on 7th May am 
is payable 61 days after that date, 


llCl r-., . 

ment of it for payment on July 10th would 

• • ■ eed not be presen 

for 


correct. Such hundi need 
once to payee or endorsee 
1917 All 114 (115) [AIR V 4] : 39 All 
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23* Calculating maturity of bill or note payable so many months after 
date or sight. 

In calculating the date at which a promissory note or bill of exchange, made 
payable a stattnl nuinlKT of mouths after date or after sight, or after u ctTtain 
event, is at maturity, the jxTicxl statixl shall Ik* helil to terminate on the day 
of the month which corresponds with the day on whit h the instrument is 
dateil, or presenttxl for acceptance or sight, or notcnl for non acceptance* or 
protested for non acceptance, or the eveid hapnens, wltert' the instrriment 
is a !)ill of exclrange made pa> able a stated nuriHHT of months after sight and 
has lK*en accepted for honour, with the dav on which it was so accepted. If 
the month ir^ winch tlu* pericxl would terminate has no correspomling clay, 
the pcTitxl shall lx* lield to terminate on the last day of sueh mouth. 

I lUt'^(ri\t\ons 

(a) A a iti t! |.i!niarv IKTS, i*, p*nMhlc at on<‘ tnoiah 

alter ilate. l lu' i> at in.ituntv on tho tlnrcl tlav alter the .2Stfi Kehruai v IH7H. 

A nej^otnhle instrument, datisl aOth Aiuiust ISTN. is m ule pa\ able thm* inoiithii 
alter vlate. 'I'he in>trumi‘nt is a! m ituiify on tlie nil IX^t emhei INTS. 

(rj A piomi^sorv note or lull ot e\< hanv!t‘. ilatinl Ust Anj^ust IH78, i\ mailr pay ihlc 
tlir(‘o months .ittt‘r (Kite I he ui'^tiument is at malnrity o\\ tin* ini !)( t emht i 1H78. 

24* Calculating maturity of bill or note payable so many days after date 
or sight. 

In calc ulating the date at winch a promissory uott‘ or bill of cxc hange made 
[)ayal)Ie a certain nnnibcT of days after date' or after sight or after a certain 
event is at maturit) , the day ot the date, or of presentment for acceptance* or 
sight, or of protest for non-aceeptiinee. or on which the t nt hapjK'ns, shall 
l x* excluded. 

25. When day of maturity is a holiday. 

VV'hen tlie day on which a promissory note or l)ill of exchange is at maturity 
is a public lioliday, tlie instrument shall be dciemc'd to lx* due* on tlie next 
preceding business day. 

Explanation . — The expression “public holiday*' inc ludes Sundays : *(* ] 

and any other day dcxdared by the Central (mvernnu*nt], by notification in 
the Oflieial Ciazetle. to lx* a public holiday. 

[a] rhe words “New \\.*ar’s duv, ('liristmas day : if ri(hc*r of sm h tlays (alls on a 
Sunday, the next following Monday ; Cioixl-Fiiday were omvlUd hy the N(*gotnihle 
Instnimeiits (Amendment) Aet. 1955 iXXXVIl of 1955). S. 5 jw. e f 1-4-1956], [hj Ihe 
Central Government has direc ted that subjeet to its eontrol tfie fnru tion vested in it hy 
the Explanation to Ji. 25, to declare puldie h olidays shall lx pertorme<l by the (.hief 
Commissioner of the State of FoiKlirherry in rcvp(*t t of that State- ■<?<? S. H. O, (Mi, dated 
31-15-1955, G iz. of Ind , 1956. Ft. Il-S. 1 page 22. 


Section 25 — Note 1 

[ l l A notification under S, 25 dm*s not by 
its own force oi>?rale to d<x;lare a clay as a 
closo? lioliday under the B<*figah Agra and 
Assam Civil Courts Act. Normally when a 
day is declarcxl to l>e a holiday under S. 25, 
the High Court also falls in line with such a 
notification and lakes steps to have the day 
in question dec*lared a holiday also for tlte 
civil Courts subordinate to it liy issuing a 
notification under S. 15 (2) of the Bengal. 
Agra and Assam Civil Courts Act. i95i^ All 
505 (508) [AIR V 40 C 130] (DB). 


r2l Wlicrc 2-10-1947 was dr<?lared to lie a 
holiday under S. 25, hut it was not notified 
an such in the Official f Gazette under S. 15 (2) 
of i\w. Civil Courts Act and the Oiwrt passecl 
an €>rder on that date that the case should lx? 
disposetl of ex p.irte, r«^ ortled evidt oce and 
pronounctxl judgment — HM that the spirit 
of S. 15 demanded that the day should nave 
lieen trmied as a dose holiday by llte sub* 
ordinate Courts and as fl»ere was no urgent 
necessity to proceetl, the judgment and decree 
had to ije fset afide. 1950 AIISW (w8) [A I R 
V 46 0 130] (DB). 
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CHAPTER III 

PARTIES TO NOTES, BILLS AND CHEQUES 
2G« Capacity to make, etc., promissory notes, etc. 

Every person capable of contracting, according to the law to whicli he is 
subject, may bind himself and lx? bound l)y the making, drawing, acceptance 
indorsement, delivery and negotiation of a promissory note, bill ot exchange nr 
cheque. 

Minor. 

A minor may draw, indors^^*, deliver and negotiate such instrument so as to 
bind all parties excej)t himself. 

Nothing herein contained shall be deemed to empower a corporation to make, 
indorse or accept snc li instruments except in cases in which, under the law for 
the time l)eing in force, they are so empowered. 


SECTION 2ii — SYNOPSIS 

1 . Scope. 

2. Minor. 

3. Bankrupts. 

4. Corporations. 

5. C'apacity of persons of unsound mind to 

contract — See Ss, 1 1 and 12. C'ontracl 
Act. 

1. Scope, — n , Sri’tion 2e that (*vt'ry 
j-wTson capable of contracting may hind hini- 
sedf by making a piOTriissory-not<*. 'f'fierefor(' 
capacity to incur liability as makei of the 
note depends upon las eapac ity to t ontrac t 
under the general law . (’29^ 117 bid C7is ISo 
q34) (OB^ (Nfad). 

[2; The spr'*cific provision eontainrd in 
S. 129 of the Act is cle.irly tr> tlu* 

general r»ih‘ enacted in S. 2H ol the Act. It tlu^ 
p:irty does not possess h*g.d e.ipac ity to enter 
into a ef)n tract, Seetiofi 26 mal<.(*s it eh‘ar 
that such person cannot render fiiin^ell liable 
bv e\a*cnling a promissorv-notc, l’29' 117 Ind 
Cas ISS (134) (OB' (Mad'. 

13] Where peison is to he iiouud, his name 
most appear upon it ,is pe rson to lx* bound 
ther(‘by. 1925 Cal 1 153 (1155^ ■ AIH \ 12'. 

(Sec also notes under Ss. 27 and 2S. ' 

[.SVr nlsn 1925 Cal 1062 (1()6*U [AIH \' 12] : 
52 Cal S02 (DH). (A Ilundi di.twn in ia\onr 
of a firm M Sons w as (‘ndorseil twict* by 
them “M Sons” and ”M 6c Sons” Managing 
Agents L. A. 6c Co. — HeUJ that the words 
Managing Agents L, A. 6c C.V),, were merelv 
descriptive or decorative and that it did not 
!>ind 1.. A. 6c C'o. l-olmired in A 1 U 1930 All 
778).] ^ 

[4] Evidenc(' will not he permilt(*il to 1 k‘ 
given by a person who had sigrie<l a negoti- 
.ible instrument appaniitly as the person 
liable thcr(X)ii to prove that in fact he signed 
the note as an agent for an uiulisclased princi> 
pah 1928 Bom 516 (520) [AIH V 15] : 52 Bom 
640 (DB). 

[5] The principle that the name of a person 
or firm to be charged on a negotiable instru- 
ment should be clearly stated on the face or 
hack of the instrument has no aoplication to 
the casT of a joint family which it is sought 
to make liable, through the signature of the 
managing member thereof. 1922 All 116 (116) 
lA 1 R V 9] : 44 All 393 (DB). (23 Mad 597; 


20 Bom 488 and 11 Cal W N 139, f''ollon;ed. ♦ 
(’0< ) 11 C>a] \\ N 139 (141) (OB'. (Sections 26. 
27 .md 287 of this Act refer to easos ot ordi- 
nary agen( y.) 

' 6; 1 l>e incapacity ot one or otlier p.n■tle^ tt> 
a bill does not in .my way afi(*ct the liahilifv 
of other i)arties, ,S>r Ss, 120 to 122 ot the 

[7' t'or the liability of the maker or 
dr.iwer in the* cast' nt toreign notes, l>!l!s md 
< lierjues S. 134. 

[Sj Hindu joint family — Junior m» inher 
I'Xecnting liand nott: tor legal neco^ity under 
instniment — Suit on .tg.iinst entire lainily -- 
Sc'ctions 26 and 27 hcdtl not applicable a^ ih> 
fjuestion of agenev arose. 1957 Ori^s.t 212 
(214 ) ; AIK V 44 C 58 : 1 1. B i l057 C'ut .8i, 


|9| 'I'ht* (jiieslion s\ litdher w .ml ot exet utioii 
by one* (• ot ah^ol\ (* tlie odic'r w ho It. is e\v- 
eiitc'd thc' doenmc'iit is to be determined 
.ast'ertaining tlu' intention of paities It !.i:e 
nntlerstanding was that (dtber botii .! and; 
or lU'itlier (d the two sliould be liable in ! 
execution ol the pronolt' In' /* w .i> a i raxlitioii 
pi'CH'c'dent to the ol)ligation tor ]^a\’meiit i>v 
at, it is a matter for proof. If ttie traieaetmit 
was not iiitf'nded to lie eflcctivc- unless /. v, s 
an cxc'outant , the' cic^ditor v\ cudd no! lad 
j^rotc'st agaimt -t t.ikiiig .nvay tlua inouev ( : 
would at huist attcMnpt to obtain tiic* sigu.ttuu- 
of /> who w'as i^ic'sent at the time. The l ie? 
that this was not done* and it w ,is < onsuiare ■ 
sufHcicnt to .strike oil the recdtal alx'ut / 
h(‘ing a party to the* instrument shows tii ij 
/T.s exec'ntion thongli desired was not deeije*^’ 
x'ital for (he purpose of the* trans u (ion. 1 t ’t 
Mvs 185 vise) i AIH \' 41 C 80^ : I K H ' 

Mys 221 (DB). 


2. Minor. — Minor as nccepior — A A po'- 
missory note executed liy a peison attaining 
majority in settlement of a note executit* 8v 
himnvliile a minor in considcralion “t t n 
having received from the obligee a cert lut 
sum of money when he was* a minor 
for want of consideration. (’06) 16 Ma<i b lour 
422 (426) (DB). 

[But sec (’07) 11 Cal W N 135 (138) 
infant in the course of his business Uealinc> 
with A incurred debts— On attaining mapn > 
he eacecuted a bond by which he agrtw 

the debts which he mciured during minonty 
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27. Agency. 

Every person capable of binding himself or of being bound, as mentioned in 
section 26. may so bind himself or Y>e l>ound by a duly authorized agent acting 
in his name. 

Section 26 — Note 2 fcrmid.i 


that S Wiiv lialile tor the whole amount 
^‘urevl by the bond).] 

3/ inr*r as pai/e#. 

[2'‘ Minor can tir.iw bill or ivsne cheque on 
bdnWer nul nin Ih» pivec. 1917 Mad 6;>0 (640) 
•.Mb V 41 ; 40 Mad 3(18 (FB). 

[31 The question whether the minor i*i in- 
tendc<l to be the real piyt^e ha< to lx» dtH'oled 
upon the profH'r con'itructinn ot tlie <l<K'uinent. 
1029 Matl 2K4 [AIH V 16; vDlO. 

;4 minor pl;untif{ can sue ui>i>n a Sh ih 
Toii Hundi ot winch he is the Ikmou. 1925 
hrom 527 i52H^ lAlb V 12] iOBK 

5 A promissory-ntHe p.ivable on dv'm.ind 
e\ef ut*^l in favotir o( a nimor can be snetl 
upon \\']n*n the minor dfX's not subject Inmselt 
t('' inv obligation. (T>) 24 M.id 1^ jour 36i 
. iDtb. 

Iftner as endorser. 

H A mmor r.tnnnt bind liimself or incur 
bv dn t'odiirsctncnt to tbi‘ < btv|ne. 
7 Air490 ^497) (FIT. 

t anil .'t'lt'rijl /inliu/v of minors. 

7 In tbc < ISC of joint prormssfirv-notcs, 
hi* minority o{ on * of joint promisors .nut Ins 
’ ni'scqnfTit nninnnitv from li.if)ibtv' c.imiot 
! ' {)bMdcd .is .1 bir to tbc jiromisise’s il.iim 
ij^niist tbc other joint prmiUNor. )9lti 1* C' 2 

; Alb V; , i ) but Aim> 99 : -,9 M.id 409. 

S A minor’s bond is Vf>id, fuit ;i snid'tv's 
itib;!tt\' does not ce c.c by rc ison of this. 
‘95 19 bom tfJT >702’ {h'olloweii in >3 

r:.d ”1 b. 

9 .1 .Old />‘ o( u boiTi f* WMs ;t miiior, took 
l o o, 1 1 un (' .nul /> the minor executed 
9,ic j);(»missory note in hi* ii.une in lieu 
o| tiie debt. Iffli tlut the promissory note 
i i\ inZ iici ii exci. utcil by a minor was void 
i.i i *, r-‘it *<! no liability either on or I*. dtlO) 
; liui C is 408 i407i • All K 

b); L\ohility nf oyj pro finffu ere'uted 

t'>i '.voro'nn.’S fr.r ne'e sarir ^ Pro- 

).y a in -Money horrovvjsl l»y the 

t*e;r<iian lor nccessilies of tht* minor - He'd, 
euiior cannot !>e mule peisonally responsildc 
cj: the lukte nor could ihf* jj;uardcin contrirt 
Aith the pi iintilf so as to bmd tl; * minor’s 
"St pc Held, also that the [ilaintill may pro- 
> I'^iinst the minors to recovi^r moneys 

h they mi^ht l>e liable to pay as the debt 
K c virred by ^n.irdian, for !u*< ♦-S'^ary purpos<*s 
m iftotlu r suit proTXerlv framt^si. 192 3 Horn 
394 d395» .AIH V 19, (IMiK 

Suit b'y a minor. 

^11 VV'hen a promissory-note is exrxmted in 
iavour of a minor’s adoptive mother a minor 
cannot sue alleging that tfu' note was inarle 
and delivertxl on account of his estate. '! lui 
principle is that a benamidar or trustee who 
takx*s a note in his own name is the person en- 
titled in his own name to the possffssion there- 
of and not the csslui qu€ trust or person for 
wdiom Imi hc^ds tlie note. He is llierefore the 

LVoL 10.] 2 A,M. 47, 


proper j>erson to sue upon it (*t>5) 28 Mad 
205 (208) (Db). in :30 Mud 89 (FB) 

which 21 M.atl 391). 

[12] ^8## Iliac S. ll, Contract Act, 

3. Bankrupts. — (1] laitil the otRcial as. 
siginse intervenes, all tr.insaetions by a l>an. 
krunl after his haiikrnpti y with any permn 
dealing with him /*4^ and for vahie in 
respsH't of his after -. h'ouiuxI pniix*rty. wlughi^r 
with or without kiiowuxlge of tludiauktuptey. 
are valid ag.iinst the assigne^v 1919 Bom li5 
(UH) iAlH V Hi : 43 Ihun HiK) iDB) 

I2i I he light of the undiseliargtHl insolvent 
to sue in resjVH^t of proivrty luqinnNl after 
:i<ijudit .ilion and before the tiitei vent ion of 
the ofhi lal r^veu er apjKMis to be tor the pro- 
tec turn ot thinl partit‘s dealing v% ith him l*ona 
fid' ant! for v.ilue. 191K Matl 2’14 (295) [AIR 
V 5) i\m. 

A smt by a bankrupt who has not oh- 
taimxl .1 iinal chseliarge w ith udiucuu e to a 
Udl ot exeb inge wbu li bad btsai endoistnl to 
Intn IS siist.iinibU* it the otlieial asMgmv* has 
not mterviausl. (’07) •>() Matl 145ib5<b (l)HK 

4. Corporations. — llj It iv a nileol com. 
tn«m Law tiiat, with ( ert.iin <‘xeept ions, a eoi» 
poratimi is tionnd f>\' those lonfivuts only 
which are made imdi*r the < oipor.ite val J'lio 
exceptions Ilf* (a) wln it' tie* rontiat t is exeeut- 
ett, (b) ill ‘’111 dl in itter.s ol vurv tri'tuj<*rit or- 
t urrenee ami i,<9 vs liert* it iv tmposMbii* to atfix 
thfseal, as in t asrv oi great urgeiiev. 1927 
C:.il 4H5i4H9> AIH \' 14, : .51 C.d 1H9 iDB*, 

;21 The District H{>ii<l is a eorporatoMi and 
is em|K)wer(sl imd» i the Madras Local Hoirdi 
Ar t to make enflorse* ind afeel>t Negofiablo 
Insfrumenis. 1920 Mad lOil (I0ji2) [AIH V' 7]: 
4 > Mad HIH (DH) 

73i Where among olhm ibings tie* extsai- 
lion of tJioin tes IS nn niioiMNl m tlie object 
1410^* ot tlie muinoiandmn of .^ssoiiaUon, 
.Old the Artic les ot Asstn iaUon gave to the, 
Managing Agents j^Kiwer to make (oniraeix 
aiel sign ns’ciiits ami not to <'XfH mte promis- 
sory notes ffcdl that the managing tgeiii svas 
iK)t iIm* .luttionsed agent lor llie pmpo?^^ of 
making promissory mitos mi In'Iiall ot tfia 
company I9l(t .All 778 (778) jAlH V 17] : 5* 
All HH 3 ;DH). 

{4; See nisa S. H5, (Contract Ai l, 

5. Capac tty of penmtni of urnmund mind 
to contract Ss II am! 12, (Jonfr n t .Vet. 

SFX:TI0N 27 - SYNOPSIS 

1. Agent signing principaLs name. 

2. Negotiable initrumnity by — 

Liability oi principal. 

3. Liability of iindisclosw! principal. 

4. Agent exceeding authority. 

5. Negotiable inutruments by manager or 

other members of foint IIIimIu family* 

6. Negotiable imirumenH by partner ot 

firm. 
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A general authority to transact business and to receive and discharge debts 
does not confer u non an agent the power of accepting or indorsing bills of 
exchange so as to bind his principal. 

An aiitliority to draw bills of exchange does not of itself import an authority 
to indorse. 


Section 27 — Synopsis (contd.) 

7. Negotiable instrument by guardians : See 

under section 28. 

8. Negotiable instruments by executor. 

9. Negotiable instruments by trustees. 

10. Negotiable instruments in favour of 

agent. 

11. Negotiable instruments by Director of 

Company. 

12. Negotiable instrument by husliand* 

1. Agent signing principal’s name. — 

[1] A promissory note with words “Nishi, 
mark ot C” but containing no separate mark, is 
valid where it is proved tliat the words 
written were with C\s authority. 1918 Mad 24 
(25) f AlU V 51: 40 Mad 1171 (DB)+ 1931 Rang 
131 (135) [AIR V 18] ; 9 Rang 92. (A man may 
sign a promissory note by getting some one to 
write his name tor him.) 

2. Negotiable instruments by agents — 
Liability of principal. — [IJ Where person is 
to be found by iiegotial)le instrument made on 
his behalf by his agent, Ins nanje must appear 
upon it a.s person to be boiiiul thereby. 1925 
Cal 1153 (1155) lAIR V 12]. 

[Se« also 1920 Cal 911 (911) [AIR V 7] (DB). 
(Promissory note* — \^ h(*re there is nothing to 
indicate that the instr\unent was signed by 
promisor as agent or that lie did not intend 
thereby to incur personal responsibility no- 
body except the promisor can be sued on tlic 
note.)] 

[2] The name of a person or firm to be 
cbargcnl upon a negotialile document should 
be clearly stattnl on the fare or on the back of 
the document, so that the resnonsibility is 
made plain and can be instantly recognised 
as the document pas.ses from hand to hand. It 
is not sufficient that the principal’s name 
should be ‘in some way’ disclosed : It must be 
discloscxl in such a way tliat on any fair inter- 
prc4:ation of the instrument his name is the 
real name of the person liable upon the instru- 
ment. 1932 Rang 97 (98) [AIR V 19] : 10 Rang 
257 (DB). (where a promissory note was 
signed by a person who alleged himself to he 
the agent of a firm bvit he signed it in his own 
name and there was no promise in it of the 
firm to re pay the loan — Held, that the fimi 
was not liable on the promissory note.) 

[3] Promissory note, signed ‘bV agent and 
suttoniey to M ” — Words held only description 
of wZV*.s position and there was no signature in 
form necessary for an agent signing on princi- 
pal’s behalf— Agent should state that he signs 
note for and on oehalf of person for whom he 
is acting, 1933 Cal 660 (661) [AIR V 20]. (AIR 
1918 P C 146, Bel. <m.) ^ 1916 Mad 293 (295) 
[A I R V 3] : 38 Mad 482 (FB). (^Maker of 
promissory note describing himself in the 
body of the note as an agent, but his promise 
to pay was unqualified by any reference to 


bis alleged principal and the note was al^o 
signed w ithont any addition to the signature- 
PriiK-ip il not liable.) (’13) 14 Mad L Tiru 
5u2 (.504) (DB). 

1915 Mad 1131 (1132) [AIR V 27 (Exe- 
cutant of promissory note describing hinisel} 
as agent in body and in signature portion — 
Agent is not personally liable.)] 

[4] Promissory note — Agent of Nattnkkotai 
Chetty firm — Vilasam of firm prefixed to 
signature — Principal dc*bited with amount m 
body of note — Agent held not person ill\ 
lialde. 1919 Mad \HS (183) [AIR V 6] (DBV 

[5] Hundi signed as Munim of finn-Mon 
lent to nnmim not in his personal capa( itv 
but to firm — Mimim held not person.tlle 
liable. 1923 All 407 (407) [A I R V lOj (Uik, 
(Section 28 did not apply.) 

[Bj “Agent” in Ss. 27 and 28 meati^ agenf 
of person capable of contracting witiini iikmu. 
ing of S. 28, and wlien agent is not iid l. 
principal is. 1919 Mad 616 (617/ [A I 11 \' 6 
41 Mad 815 (DB). 

'7j also section 28. 

;8j As to general principles of fiu' law ot 
agency, s-v Chapter X iSs. 182 to 238 of the 
Contract Act IX of 1872. 

3. Liability of undisclo.secl principal. - 
[1] In an action on a bill of cxclva.nc ' oi a 
pr<nnissory note against a pcr.son w lu^se iiaai 
pr. perly appears as party to the instrunieat. 
it is not opiui cither by way cl (laim (a 
defence* to show that the sigiuitorv \va^ in 
reality acting for an niuliscloscd pniir)[)a!. 
1918 P C 146 (147) [AIR V 5!: 46 Im! Aiip 'o : 
46 Cal 663-M953 Orissa 179 (Pr 12) bMll V -Ic' 
C 60): I I, R (1953) Cut 221 (DB)+ 1937 Oa.ih 
65 (67) [AIH V 24) : 12 Luck 472 (DIB + V)yi 
Mad 327 (329) [AIH V 21]: 57 Mad 802 d)h + 
1930 Bom 424 (428) [AIR V 17]+ 1929 Nag 27 1 
(275) [AIR V 16j: 25 Nag L R 173+ 1928 Bein 
516 (518) [A 1 R V 15] : 52 Bom 6*10 (OBi, . A 
Imndi was in the following terms ; “Fifty-s.x 
ilays after date I promise to pay Setli Ct irtnu- 
das Fatehchand or order the sum of Bs 6t>o 
only for value received in cash. G. V’. /Uhaha 
Managing Proprietor, Cangadl»ar 6c B. 1 rieiuhs 
— Sandhurst Road, Bombay No. 4**— Bfri 
that the person liable on the hundi w 
Athale and not any alleged firm passing uiKier 
the name of Gangadhar 6c B. Friends.) 

[2] When deciding whether the maker uf a 
promissory note has executed it as the ageut 
or the representative of another, the Court 
cannot look into the surrounding circuiu- 
stances. It cannot look beyond what is st.ite<i 
in the instrument. In India, where a person 
executing an instrument in an Indian langtiage 
after giving his owai description, adds 
is the agent of another, it means that ne 
acting as the other’s agent in the 
the execution of the document, and it is su • 
cient to exclude his j^rsonal responsinin • 

1941 Mad 417 (421, 426) [A I R V 28] : 1 1- 
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(1941) Mail 513 U’ B). (AUl 1935 Mail 447 iFB). 

Ch^rrul d.) 

[3] When on a fair interpretation of the 
negotiable instrument the name (4 the |X‘rson 
liab le is clisi'loseii. and it is quite clear on the 
evitlciice that the agent endorseil it inuler the 
impihxl direction and vsith the expliiat know, 
leiige of his principal, an ohj^M tion taken by 
the endor>i*e that the signature of the endorser 
does not apix^ar on the face ot tire instrument 
as it was signesl by the agent without men- 
tioning that he is acting on lK*haU ot Ins 
principal, cannot Ik' uphc hb It is only when 
there was siane doubt regarding tiu' identity 
of the drawer tliat tbe matter l an Us igitattsl 
Ixdore the Court. 19 U) Lah 225 r2 > V^ 1 A 1 U 

V 26j (Db) ♦ 1959 Horn 99 ilV 8) lA I H V 46 
C 34j : 1 L U (1959) Horn 458, 

[4] It is of the essence of a claim base*! 
upon a negotiable instrument that the ihtsoh 
exi^cuting tliat ilocument should di'sclov^, on 
tlie face of d(H uiiuMit i(ss If, tliat he is not 
|><‘rson illy liable and tli il lie is evuH'uttng a 
prrnmssory note fm sc ineoiii' els«\ It is not 
sulhe ent that tlu- prnu ip.il’s u.nne should b«* 
‘in some vs ay’ tlisc iosed ; U must Im‘ tlisc'ioscsl 
m sucli a way that, on any fair interpretation 
of the instiumfut lus naim* is the reed name of 
the jiervou liable upc’u tfie lull 195 > Orissa 
179 ibr 11) lAlH \' 49 CbOj : I L H ii95>>) Cut 
221 (1)19. 

s., 1946 ball 3S7 b\ I H \' 3; CTl] 

(Db). i An sigent. w ho is authonstsl to draw* a 
hundi in thf* ii line ot his juinc ip il and to sign 
luv name, is not n‘fjme( d to indic <ite on the 
laee ot the hundi li.at he diawiui' it as .m 
agent or with the autlioiity ol tin* pnn< ipal. 
In not doing so, tin/icfoia*, the agent is not 
goilty ol any fi<i< .s, ' j 

5^ \\ here in a suit l>as<*i] on a promissory 
note, the antliority oi l)oiro\v<*i t«^ exocnte the 
dcK nnumt IS tjnestioned, that authority' must 
Ik* evtahlislu'd before the instrunu nt ex» c n(c*d 
hy him is looketl at. .1959 bom 99 < Pr >) » AIU 

V 4H C 34. : I L U a959) iSom 45S. 

6^ broni'ssory not»' by agmit IVim ijial’s 

mnne midisc losrd in the instrument Suit 
against both piiiicipal and ag' lit based not 
on pro-note Imt on oiiginal c onsideration is 
maintainahle. lOsT Oudh 65 (67) , Alb V 24] : 
12 Luck 472 (Db). 

4. Agent exceeding authority. — [ 1 j When 
an agent exec utes a pro-note for whicii lie is 
not anthonsetl, a principal is not liable and 
when the agent drK*s not dis< lose tlu' name of 
bis principal there ( an In* no c laim against 
the principal 19^2 Nag 27 i28) [AIK V 19] : 
27 Nag 1. lA 324. 

[2] Where principal is not carrying on any 
husirn^ss which may involve executing, ac- 
cepting or eii<lor»ing of bills cd exthaiige. 
**fleut (us no authority to exec ute pronnssory- 

s on Ix^half of his principal either ex- 
pfrsxly or impliedly. 1938 Lain 41 (42. 43) 
lAlb V 25] (DB). 

[3] On a plain reading of Ss. 27 and 28 it in 
clear that a general authority to (ransact busi- 

and to discharge debts does not confer 
tipon an agent the power of endorsing bills of 


exchange so as to bind hit principal. Nor can 
an agtMit «‘sc.itX' tiersorul liability unless tie 
indicates tfiat he signs as an agent and dot^ 
not intend to incur ixusoiul habilitv, hX53 
Orissa 179 ibr lb I A lb V 49 C m\ : I 1. U 
il953) Cut 221 (l)bV 

[4l An express jMHver of attorney to dis- 
chatp^ and satisfy ilehts or to incur loans in 
the l>est interests ot the lamdv would not 
also inclutii* the povxer to ktvp the debt alive* 
bv making an envloi semtnit bi53 Orissa 179 
ibi ID [Alb V 40 C: *. ILU (1953) Cait 221 

iDbV 

[5] \\ here tlu* origin d holder of a h.md- 
note was a bank ami the J>1. until! brought a 
suit h.iserl on the hand-note on the basis of an 
endoiseiueut (4 assignment hy the geie r d 
manager ot the hank, in his favour: Held, that 
It was mcmnheiit upon the f>laintitl to have 
pro\'«*<i the authority iiinl that the mt*re t i('t 
that (i was the Cieneral Manage r w as n«>t sulli- 
i ient for th<* purpose of proving that tlu^ 
endorsciiHUit w as a \ ilul one .ind a ( (»mpe» 
tent one 1 hr* plaintill was tlierelore hound 
to Im* non-suited, v’57^ 2 > Cait L 3 im *22 


(32 b 


5, Negotiable iiislrumenls bv in»Miigcr 
or other members of joint Hirnlii fatnilv. — 

n s I h(‘ rub’ that in order to make a jxuson 
liable On a pi (xmssoi \*. note, the lialiilitv must 
ap[>ear on the f.ice of the dm tmienf. does not 
applv to iiromissoi v notes ev<‘t uted hs the 
man iging rie'inin r o( .t joint Ilimlu (amdy and 
if if IS est if disiifd tli.it liaiuhty was mt urred 
by tlu* managing memliei of th(' tauulv’ for tlie 
lieiH'tit of the tamdy or loi I nmlv (msmess, 
then It is not open to the oilier uuinheisot 
th(‘ family to {dead that, 1 km ause to evidem ** 
Mich Ii ihditv a {)i omis^orv . note w as rvernt» d 
on w iueh mathei then names ipjKMr noi is it 
s{>(*eifi<Ml that the halulitv is im urred fot the 
j)nr{)oses ol or on hehall ol llu’ joint famdv, 
th(‘V are not liable 'I lien liahihlv iollow's 
ir<»m ths iiulhonlv of the managing meiuhr^r 
to make other memi wu s liable lot 1 1 le root t a( ts 
III ide by him lor the hem'fit of tlie family or 
b*r ( urving on l<*gitimate hus»m‘ss of the 
familv. 19 U I. di 494 (496) ' Alb V 29] a>b)> 
1922 All 116 (117) I A 1 b V 9] : 44 All >91 
iL)l9. vAs mariagiu is not imue agent . ot i»ei 
meinlH»r aie liable on ut‘gotMhle mstiumiMif 
drawn l)y luni3+(’07) H Cal W \ 139 (149) 
(Db). (Scx'tions 26, 27 and 28 do not touch 
agency of tins natunc )4*1942 Ihit 'V>7 (3iH) 
[A I b V 29) t|)B) 4* 1935 I’al 51 (5b l A 1 b 
V 22)4'19b> Pat 263 (263) (Alb V 29] 

iBiU set- 1925 Cal 1153 11155) [Alb V 12; i 
f2!VV}ule the inernlw*rs of a Joint Hindu 
family are liable for the debts conti u ted l>y 
the manager tor family pur|w>M’S and their 
interest in the family prot>ert v c in fK* att icfn*d 
for the n-alisation of tlie tlel>ts, they arts not 
ivrsrwially liable either for the di'bti or ujwm 
a fiegotialde uistrnment exfX'nti;*d by tlie 
manager. 1953 (9rtssa 179(Pr 7) [A I 11 40 

C aOj : ILb (1953) Cut 221 (UB) ♦ 1954 Trav- 
(2o 495 {Pr 2) ^ AIU V 41 C 172). (Pro-nme by 
Kamavan ofaTarwad or a karta of a joint 
flindij family ^ 

[Sj karta exr< uting a prcwiisnofy note in 
bound by it wlicther he executei; on behaU o4 
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Section 27 — Note 5 (contdJ 
the family or in his individual capacity. Other 
members are not personally liable unless they 
sign but their Intercast in tlie family property 
can be reache<l. Manager who signs the 
promissory-note as manager for family pur- 
poses, can be sued on tlie note so as to bind 
the family just as effectively as if he had exe- 
cuted a mortgage or a l>ond. 1951 Nag 307 
(Prs. 10, 17. 18) [AIR V 38 C 91] : ILR (1950) 
Nag 806 (DB). 

[4] The manager of a joint Hindu family is 
not an agent. He is not like a partner wlm can 
be treated as agetjt of other partners. 1951 
Nag 307 (Pr 12) [AIR V 38 C 91] : ILR (1950) 
Nag 806 (DB). 

[5] Decree obtained against Hindu father 
alone on liasis of pro-note and not on basis of 
debt — Decree can l)e executed against son’s 
share under pious obligation rule provided 
dc^r ree debt in its inception was not illeg il or 
inunoral. 1947 Mad 213 (214, 215) [AIR V 34 
C 109] : ILK (1947) Mad 471 (DB). 

16] Decree ol)tained on the basis of a nego- 
tiable instrument (promissory note) executed 
by a person who may happen to be a manager 
ol a Hindu taniily (otlier than a father) cannot 
be C'Xecuted as against the members of tlu* 
farnilv not parties to the instruinerjt. 1955 
N V C: (Orissa) 5690 lAIH V 42]. 

[7] A promissory-note executed l)y a person 
in Ins own name and which do(‘s not show 
tlial lie executed it as the manager of a joint 
Hindu family cannot l)e entorced against the 
otlier members of the family even though the 
del)t is proved to liave been incurred by him 
as manager for the l)eiiefit of the tamily. 1933 
Nag 160 (161) lAlH V 201 : 29 Nag L U 312 * 
1930 Bom 424 (427) [AIK V i7]+(’32) 15 Nag 
L Jour 5 (7). 

18l Where a junior member of a joint Hindu 
family incurs del)t on a liandiiote for a legal 
necessity of the family, the handnote is l)ind- 
ing on tne family. Sections 26 and 27 have no 
applic ation to such a case since no c^uestionof 
agency arises. 1957 Orissa 212 (Prs 6. 8) [AIR 
V 44 C 58] : ILIU1957) Cut 361. 

[9] Younger brother in joint Hindu family 
borrowing money for benefit of family on 
promissory-note — Elder brother w ho is karta, 
accepting liability and executing another 
promissory-note — Promissory-note by elder 
brother is l)inding on younger brotiier. 1942 
Ouclh 161 (163) [AIR V 29] : 17 Luck 226. 

[10] Promissory-note executed l>y member 
in nis own name without disclosing that he 
executed it as manager — Promisee or liolder 
can sue on the dei)t as opposed to proinissorv- 
note. 1933 Nag 160 (161) [AIR V 20] : 29 Nag 
L R 3124*1934 Pat 629 (629) [AIK V 21]. 

iSte 1936 Nag 252 (253, 254) [A I R V 23].] 

[11] If the suit loans had been proved to 
have been contracted by the manager of a 
joint Hindu family for the purposes of the 
faniily, there is nothing in the Negotiable 
instruments Act which would debar the plain- 
tiff from suing upon the handnotes so as to 
make the family liable. 1953 Orissa 179 (Pr 7) 
[AIK V 40 C 60] : I L R (1953) Cut 221 (DB). 

[12] There is nothing in the Negotiable 
Instruments Act which should preclude a 


Court from applying the principles of Hind., 
Law to a suit based on negotiable instninient* 
Indf*ed, it would always be open to the holiU* 
of the instrument to .sue the maker aiul 
acceptor of the instrument and he netsl not 
sue all the members of the joint family, if i. 
so chooses. He will also l>e entitled to av , 1 
himself fully of the benefit of the spc^cific pro 
vision in the Negotiable Instnunents A(t 
which is to the effc'ct that once the <nt*<Mihon 
of the document is prove<l, consideration u i|l 
be presumed. He may, how ever, w aive 
benefit of this provision and adduce (lin-ct 
evidence to prove the passing of c onsidonition 
Similarly, there should lie nothing to pri vent 
him if he has evidence in liis possession f re , Ij 
proving that tiie maker of the 
borrowed money to meet a family lu*! * v ;v 
and if lie succetHls in proving it, tlx* Couff 
slionld not refuse to apply the Ilindn L iu nj 
the subject, merely because the suit o 
on a negotiable instrument. 1939 Pat 97 104 
106) [AIK V 26] : 17 Pat 549 iDlO. 

[13] h'rame of the suit or question rc! 
to adjectival law or even considevat r>3; 
on commercial convenience to Ik; I . ;; 7 
Act, shoidd not i>t‘ allowed to j]r(‘\ ,n! te i ll^f 
sulistantive law or to decidi' noini inidU 
whetlier other members of family wdnid or 
W'Ould not be liable for debts iti' Miivii i,v 
manager. 1942 Mad 62 (Bfii [.\1H \‘ 39 . 

[14] Karta of joint Hindu family liorrev - r 
money from time to time for ne<A‘ ' 7 • ( i 
family — Snccessi\'e acc ounts taken ,ie i e u 
promissory notes excentc^d by kaita — Sei* ee 
last promissory note? so executed ag iiitst k e.; i 
and otlier members — Plaint gi\ mg s, r!.‘^ ei 
transactions and mentic^ning that note a n 
execntc'd as proof thereof — Cause oi a t mi;: 
alleged on date wdien hand note was e\et at * ! 
liffd that the plaint cmuld and ought (o h ■ r e; 
as claiming repayment of a debt e\ idenv ed aad: 
acknowUxlged by the hand-note — A' I , 
W'as maintainable against all ('tlier membet' 
wdio were lialile only to the extent oi iiiea 
sliare in tlie farnilv propeitv. 1939 17it 7**' 
(4922 I AIK V 26] (DH). 

[15] Execution of jiro-note by iiHani)' r ot 
joint Hindu family “ Endorsement .csignwiC 
only pro-note — Endorsee liad lemedy onb 
against exeeutant and not against other nraH- 
bers of family. 1940 Mad 174 (175 (Alh 
V 27]. 

[16] See also S. 28. 


6. Negotiable instruments by partner of 
firm. — [1] Section 27 involves the c on^egiencr 

that, so far a.s the making, drawing, -i' ' 
tance, indorsement, delivery and uegotiataa) 
of a promissory note, l>ill of excli u»g-‘ 
cheque are concerned, the>e acts nec;. u 
order to bind the firm, be done by a P 
the name of the firm and it is not 

that they are done in any other mpu er cj 

pressing or implying an intention to buui • 
firm wliich, under S. 22 of the 
Act, would otherw'ise be sufficient to hiov 
firm, for the latter section must 
special provisions of the Negotialfie 
ments Act. 1945 Mad 439 (440) 

[2] It is not necessary that the neg 
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Sect ton 27 — Note 6 (cont^J 
instrument should Ix' sip:ne<l by the jvirtner in 
the name of the firm; hut the nante of the finn 
as the party liable on the note niiust Ih' sulh« 
cieiitlv iliselostHl. 19'i5 Mad 4 >9 ^440^ ^*VIH 
V S2j1‘ 1928 Mad 1196 ill98> [AIK V 15]. 
\\S [rtc some of the partners sigut'd the agnr- 
ment without mentmn (4 tlieir capacity ami 
the instrument disclosi^l that tlie agrt'x nu'nt 
was made on lx*hal[ of tlie finn, hehl that the 
other partners also wt're Ih>iiiuI by the agree*- 
merit } 

[d] Neither the recital in the nt>te that (he 
horrov ing was for the purpeses ot llu* firm's 
business nor tlu* description of the eiix utant 
in the preamble as a partner of the firm can 
be regardt*rl as suHn u'iit to disclose tli it the 
firm IS tlie party liable on the note and jht- 
fectlv consistiiit with his executing the note 
a*' ifa* party liahle on it. 1945 Mail 4 .9 i44(b 
,AIH V >2: 

\4] \\ lu're a proimssorv nott' is t veeuteil by 
one of the partnei> oi a lirm not in the name 
of tlie firm but ni lus imhsidu d < ipac itv. 
it is binding on!\' (ai tlio eveeut ant and n(»t on 
the' either partners oi tb<‘ firm hi Vi Horn Hd 

aOd'AlK \' 2d; (I)IV‘+ 19^.H Nag 252 e5d 
.AIK \' 2d>+ 19>i Kang 1 dl ildd' ;AIK V 20;. 

;5i Kro-note signed bv one partne'r alone 
l)u' he*ided by paitnership name- h'orni of 
pro-noti lield show i-d t hat tliat partner alone 
washable — Otluu partner not haldt*. 192S 
I.ah 722 1724^ ^AIH V 15 DiW 

b; A promissory ii<de w ritten in Tamil ( on- 
tamed (»nly OIK’ signature w Inch c ontamed the 
pfTsonal name of one of the def-ndants toge- 
ther with the initials o{ the ilefendaiit firm 
fJrUi that the di fi inla nf who stgmd tlie oro- 
note was iu»t signing for himself lait on belialf 
of ifis firm ainl that .this ( nstom was fully 
rec(>gni7a\i among the (diettvars trading in 
fiangorn. 19dd Hang 2H5 i2H7) [AlU V 20). 
tl’nder the* law meri liant. evidi'iica* of usage 
has always l><‘eii admitted to explain written 
doiaui'ients; sin h evideiH e is also sane IioihhI 
by the IndiaTi IwadiuH C Act; and <‘ominer< lal 
usage lias iMan expressly r(‘Cognist(l in ti«- 
Negotiable Instruments Act.) 

■7] here it is c-vident from an iiisfruim rit 
that the intention ns to make a firm liafde it is 
not net essary that tlu* name of the finn shoultf 
1 h^ v\ritten irnim <iiaf< !y al>ove the .signature of 
the iH'rsrui signing (li at instrument. IVdO Sintl 
^ lb} [AIU V 17 j. (A hnndi purporte<l to tome 
from a firm. On the instrument were words 
purfKirting to show the dravver as the firm. 
After giving t otiiplinienls of the firm it pro- 
ctstxied “further we liave drawn on you one 
fixtapt for Hs. The signature of the 

partner of the firm who signed tlic huritli was 
precetled by the wonl “dustkhat’' — Jleid that 
the prefixing of “dustkhat” to the signature 
denotcM ifiat the pt^rson incune^tl no personal 
liability on the instrtiment. It wurs tlu? firm 
which was to l>e luble on the instnjmeiit and 
tK>t the partner.) 

ih] In the al)sence of express or Implied 
aaenipr, partnersliip cannot be presumed and 
therefore a debt incurred by the martagers of 
the trade by executing a promissory iroic 


not binding on (he other members. 19d4 Mad 
527 (S29) [AlH V 21 1 (DB>. 

19] I'he mere fact that the exan utaut of a 
pro-note de.srrilH s htmsi If as the proprit t*n of 
a firm ami the dot uruent is written on a m>le- 
jxaper with thr* name and tlescription of the 
firm printed on it is sufficient to hold the 
firm liable on tlu' pro. m4o. 'Mie name of a 
jx'rson or Him to U* chargtHl ni>on a negotiable 
instrument must lx* t leailv stated on the face 
<'r tfie biH'k of the mstriinieui, so that tlie 
rt^ponsilulility is made plain iiul t an be 
instantly rix'oginstxl. I9;vf I ih 815 iMK) I AIK 

V 211 ! 15 Lah \m a)K) 

'10) .sVe S. 2S and Ss IS to 22 grnerally 
ol the r.irtiu'rship .Act dX of 19 >2K 

jllj A pr<»imsstuy note ran as lelh*ws r 'I, 
tlu* undersigned son of }i have mulert iken 
ti e work of supply under military conlr.u t at 
l hat theka staiuls in then.nneol 

M ami hiothers. I 4im earrving on its man age- 
nient ami I have got its foil |H>wei\ Ks tl(KK), 
in wokK, Kupj'es '.is ihonsand. in r ash have 
lieen taken from N on 21 st bebniary. 1952, bu 
sui)t)iy in the month ot I Vlmuirv in tb * pre- 
si nee ol <e I'liat amovmt I vmH ntnin to 
Sugaiimal vs hen fie sh-dl .i^k tor it Dated 2lst 
I*\*bruary, 1952,’’ The sign ituie on tins reel 
“/< f(»r M and brothers." that on a fair 

reading ot tlu* instrument, the prounssory 
note w *is exei uted by / ' rejni'seuli itg M and 
ftrotheis and it was .’*j and Ifrothers w ho WfUia 
indie ited as th<* |>nnripal w ho would lie liable 
on It. 19.59 Horn 9t) D'r 8) lAlK \ 4tH ’>41 ; 
ITK 11959} Korn 45S 

[I2j \\ tiere till ri' is a hrin to the firm, am! 
an imle(w*ntlent sei uiily tor that loan is lakiui 
from one of the p,ii tners, llu* enloreeabibt y or 
otlu*rwisc (4 the seeunty iMiihol alh’i t the 
li-mler’s right to mamtam a suit on tlie i anse 
of a< tion w hu h fie lias .igainsf tlu* iirm <ui tlu* 
loan. S 27 tltu s not atiply to the i a e. 1958 
Kei 257 il’r 9) AIK V 45 C 91 ! • ILK « b)57) 
Ker \m i DKs 

7. Ncgoliable instrument by guardian*- 

Set und T .S. 28. 

8 Negotiable instruments by executor, 

[1] Kxecutor — Hroimss<*ry note liy- -No mdi- 
< ition tiiat estate was to Ih* charged e\< 
that h in v. as retpiired lor t arrying out direr- 
tions under will " Kstafi* of tf stator cannot he 
direr tly priu «s*<h*d against 1918 Mail arfK) i 1) 

[AIK \ 5j 1917 Mail 153 (155) ! A I K 

V 24] (fib). (Hromissory note excx utid liy 
executor, creditor < annot have direct che ui 
against estate of (i^stator even thougli amount 
was iKiirtAVcd lor carrying out provisjons of 
will.) 

9. Negotiable inutruniciits by truitees.— 
[I t Proirii^sory note exf‘< uted liy tnislcc* of 
refigKwus endow im’iit" -No express or implied 
stipulation that creditor should \ m * o^-paid 
from temple propertu's - CrcnJitor is not eiiti- 
tk-d to decret charging amount due under 
prorriisxorv note under trust property. 1942 
Mad 198 (198. 199} lA I H V 29] ♦1942 Mad 
4^(409) (AIH V 29j. f PriHUtiijiOfy note exe- 
cuted by tnettx? of teTiiple“-lkKly of dex urrmit 
clearly liinding rxecutant and not temple — 
Description of prom i^^or at tbc Ixrgiuning and 
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28 « Liability of agent signing. 

An agent who signs his name to a promissory note, bill of exchange or 
cheque without indicating thereon that he signs as agent, or that he does not 
intend thereby to incur personal responsibility, is liable personally on the 
instrument, except to those who induced him to sign upon the belief that the 
principal only would be held liable. 


Section 27 — Note 9 (contd.) 

after his signature as “a<lalthedar’' — Held 

that this was not sufficient to sliow that the 

promisor was signing on befjalf of the temple.) 

•J-1919 Mad 616 (618) [Mi{ V 6] : 41 Mad 815 

(DH). 

[2] See aUo S. 28. 

10. Negotiable instruments in favour of 
agent. — [1] Principle that under a negotiable 
instrument signetl by the agent, latter is per- 
sonally liable unless the intention that he 
signs as agent or that no personal responsibi- 
lity is intended, is made clear, applies also to 
the < ase of payee. 1918 Mad 524 (525) [A I H 

V 5] (DB). 

11. Negotiable instruments by Director 
of Company., — (1] Director C)f Company exe- 
cuting promissory note thereby promising to 
pay certain amount both in personal capacity 
as well as on behalf of company — His signa- 
ture having at its top words “on l)ehalt of 
Company” impressed by rnl)ber-stamp — Ilrld, 
tliat this endorsement at top did not alter his 
personal liability. 1940 Cal 177 (178) [A 1 U 

V 27] (DB). 

[2] Where the promissory note was signed 
by J' and below his signature appeared the 
word “Managing Agent, D. Sc Co.” but it 
appeared that the Articles of Association of 
the said company did not authorize 7’ to sign 
the note, //eld, that the executant Avas not an 
anthoriscxl agent and that tlie company was 
not lialde under the note. 1930 All 778 (778) 
lAIB V 17] r 52 All 883 (DB). 

[3] A and >>' partners of company C — Com- 
pany (/ managing agents of company I).— I) 
authorising Bank to accept and honour, nego- 
tiable instruments issued by partners of com- 
pany C, on behalf of company D — Bank 
account oixmcxl in name of D — A and li 
drawing cliequcs on the account — No men- 
tion in chetjues that they were drawn on the 
account of company I> — Ch(.Tjucs aniount paid 
to C — Suit [)y I) ag.ainst Bank for recovery of 
amount, on ground that D was not bound 
by the checjues under S. 89, Comnanies Act 
— No allegation of want of authority to 
draw cheques on part of A and not alleged 
—Held, that in order to protect the bank its 
action should be iHJtm /idr and the person 
drawing the cheques and person honouring 
tliem must intend that cheques were to operate 
on certain account, tlK^se conditions were 
siUtisfied and the Bank was protected. 1956 
Bom 57 (Prs 6, 7) 1(8) AIR V 43 C 12] t I L R 
(1955) Bom 1072 (DB). 

[4] Section 89, Companies _^Act, emphasises 
the same principle as in S. 27, Negotiable In- 
struments Act, that company will not be bound 
in its corporate capacity in respect of a nego- 
tiable instrument unless that negotiable instru- 
ment on the face of it and according to its 
tenor makes it clear that it is a negotiable 


instrument made, drawn, or endorsed by the 
company itself. 1956 Bom 57 (Pr 1) [AlH V 4^ 
C 12] : ILU (1955) Bom 1072 (DB). 

12. Negotiable instrument by husband — 

[1] Promissory note in Tamil by 8, hushmd 
and agent under power-of-atterney of ins 
wife reciting that it was “in respect of debt 
due by my wife’s junior patern.il tinclt ”— 
Hrld, that instrument must be held to Inve 
been exectitwl by S as agent of his wife. 1941 
Mad 417 (426, 427) fAlH V 28i : ILK 
Mad 513 (FB). (A I U 1935 Mid 417 d’Bj. 

Ovcrriiitd.) 


SECTION 2S — SYNOPSIS 

1. Scope. 

2. Personal liability of agent. 

3. Trustees. 

4. Manager of joint Hindu family. 

5. Partners of firm. 

6. Guardians. 


1. Scope. — [1] Section 28 does not .ipplv 
if promissory note is not negotiable. (To) 11 
Cal L jour 236 (241) (DB). 

[2] Section 28 does not apply only to ne^o- 
tiuble instruments written in English. (’LL* H 
Mad LTim 592 (504) iDB). 

[3] Effect of S. 26 of the English Phis of 
Exchange Act is not same as that of S. 
Hence English decisions c an be of no 
tance in construing S. 28. 1941 Mad 41. 
(425) [AIK V 28] : ILK (1941) Mad 513. 

[4] Principle of S. 28 that if promissorv 

note is made payable l)y person as agent of 
another, latter is not liable personally on 
note, applies also to case of payee. 1918 Mad 
524 (525) [AIR V 5] (DB). , , , „ . 

[5] The language of S. 29 is widely different 
from that of S. 28. Unck^r S. 28 it is sumcient 
to indicate that personal liability is exc nn.ei 
Under S. 29 there must be express 
limiting the liability, and under S. -8 t it 
agent’s liability may be altogether excl>n ^ 
but under S. 29 the executor’s habihtv tan 
only \ye limittHi to the extent oi tlie asse s- 
1926 Mad 390 (392) [AIK V 13j (DB). 

[6] Where a person after signiiu^ ht'' 
on a negotiable instrument adds 
Director or Managing Agent,” it is ^ 
cient to indicate that he is making trie ' 
pany liable and thereby ‘^’^^huding I ' 
sonal liability. He must clearly indica t . 
name of the principal on the 

and state that he is doing it for or on 
of such principal as agent and not iri f 
sonal capacity. 1951 Raj 64 (6o) [AlH V ^ 
C 25] (DB). 

2. Personal liability of agent. — UJ 
of the utmost importance that tlie 
person or firm to be charged upon a ^ 
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Section 2H — Note 2 conUl,) 
able ilocuinent should he t dearly stateil on tlk* 
f ace or on I he Icick of ihe d<K ument sii tliat 
lh«* responsihihl y is tn.ule plain aiul can Ix' 
instantly recognis^xl as the document passe's 
front hand to haiui. It is not sulfic u'nt that 
the? principal’s name should Ik* in some way 
disch'stKi It must Ih* iliselostsi in such a way 
that on any fair interpretation of the insttu- 
nient liis name is the real name of the |X*rson 
lul>le upon the instrinnent. 191H hC M6 
[AIK \ 5 : -16 Ind App dd ; -46 Cal 66 W 
Lah ;>dS i >59) ; AlH V 21] : 15 Cah 652 (Db). 

2] It is ((tntiary to estahlishe<l rules tt» 
contend that in an action on a hill of ex- 
change or a promissory note against a |H*rson 
wliost^ name properly appears as i)attv to tlu* 
instrument it is t.pen either hy way nt claim 
or CudeiH c to show that the siirnatoiy w as in 
reahtv tt ting for an nmlis( h^s^nl irrmcipal. 
1918 P C 146 vl i:> AlH V 5 ; 4ti Ind App 
>>:4HCa!66d+ 19 if Mad >27 l>29) Allt 

2lj iO!V» + 19>7 Oudli 65 (66. 67) , AlH 
\’ 24.1 : 12 Lmk 472 (DH) 

C I he Caxirt c annot look into the soi- 
rouiKling ( ir('mnst.uic(‘s when div iding whe- 
tiier the in akt'r ol a jiromissory note has exe- 
l ilted it as the igent or the representative of 
amUher. It is the instrument vdone winch has 
to he looked at. It the authority <»1 the agc'iit 
IS ipiestu'iied Ills authority must he <*st ihlisli- 
eil le*lf're the instrument is limkc^d at. it is 
the duty of the (iouit to leivl the instruments 
ami judvte its ( Het I trom tlu' words used luit .i 
ptotinssfa v note drawn up in vernai ulai 
language e.innot ilw avs he ( ('nstrued .lec'oril- 
ing to tiic litei il Ir ansi itu»n into ICnglisli. Nor 
can tin.' l.ngiisli rules of const ruction he 
applied in interpreting documents executed 
i»v the i>eo|)le ol India in their own verna- 
c ular. \Vlu*n in \ pro-note written in anv 
Indian language the person after giving his 
own description adds that iie is the agent ot 
another it means that ht‘ is acting as the 
other's agent in the matter of the t xch uIioii of 
the dcx'uiricMit. 1941 Mad 417 i42l, 424. 426, 
427} AIH V 28 : ILH ( 194 1 ) Mad 515 a'di) 

lAIH 1955 NVid 447 i>H), ( >rfrrultii.) 

[4l Where a promissory note is sm h that 
on tlie face* of it there is nothing to indicate 
that the prcxnisof signed Ins name to ifie 
dcX-’iiment as an age-nt or that he* di<l not 
intend thereby to incur iktsoimI n'sponsifu- 
lity, nobody except the promisor c an Im* su<*d 
on the note. 1920 Cal 911 l9ll);AlHV7; 
iDH} > 1957 Hat 428 (429) AlH V 24;. 

5] Wfiere maker of a note* descniK*d him- 
seU as agent m pronote f)ut his promise to pay 
was unqualified and the note was also signed 
without any addition to tie* signature f>v any 
nderence to his allegcni principal, he could not 
evade m*rsonal liability. Agent wdl Ik* [laide 
unless W clearly expresst*s in instniOH'iit that 
he does not incur personal liahihty. 1916 Vlad 
293 (295) ; AlH V 5] : 38 Mad 482 (Ffh* ViZ) 
23 Mad L Jour 417 (426) (DB). 

{6] Unlcsss the maker has clearly affixed his 
signature to the? negotiable instrument on 
ucc‘Ount of or on lK?half of a pnocipal vshrw<^* 
name is clearly disclosed or unless though fw? 
has signed his name unconditionally, lie na« 


umK|ui\wallv and clearly disclaimed in xome 
|>t»rtion of the dcx'iunent his own respoa* 
sihility and mt*ntions (he iiatne of the jxuson 
really luddr, fie camiot escaiw ^xrsonal rea- 

IKu^sdnhty. ( I >} 14 Mad L Tim 502(r>i>4)iDBh 

[7] A promissory note was eXiH-'iitesi hv a 
person signing it for Imuscdf and on IndiaK of 
auotlier as his agent. In (lie IkkIv of tlu* note 
tfienameof the* p rson alone signing it was 
mentioned — // id that the |>oisou ott whose 
behalf the note w as exc'cnled w as also liable 
because tluTe w.is not lung to pi tH'lude au 
agcMit from signing tor himself and also on 
fn'lialf of his pi oicipal. 19.56 Mad 417 (418) 
[AIH V 25] 

9Sj Where ii Oh.iirman of ( ‘o- opera live 
Society cx(H:ntt*d promissory note dese rihmg 
liuuselt as Ohairni.iii of Co-opiuative Society 
in tlu* body of the? instrument hut nc*ither 
expit*sslv c‘xcluding his ik^rsonal liability 
mu stating that |u' w ms exen uting promis- 
sory note on h'diali of Scxuigy that 
he' w.is jK'ison.illv li.ihh’ under S 28. IU(J2 
Horn 667 dfiKS. 1 AIH V 19 j (!)H). 

[9: Sec tion 28 ran have* no apiilic ation to a 
case where it is found that tfie dt*fendant 
Mgneif liundi as mumm of finu and tfiat 
money w.is h'ut not to him in Ins jx’rsonal 
c.ipacitv hut to linn. 192> All 407 (467) [AIH 
V 161 (Dli/. 

ilOjWluTc the preliminary words of the 
Mundi c Ic'.irlv imlu .iti'tl th.it (he dr,ivvc*ts of 
the Ilundis w't*r<* tin* linn of Budfmina! and 
th.it their name' was the real n.ime of the t>cr- 
soi s liable on tlu* liundis, held linit tlie mcro 
fac t that tlie defendants sigiuHl the Huridif 
without nuMitioning that t Ih'V were doing «o 
as agents or servants of tfie linn will not make 
them p rsonallv liable under the liundi. 1923 
Lab 197 (265) [AIH V lOj : 4 Lah 142 (DH). 

(lljW’lien pronote* desc ribes executant Hi 
ag>*nl in body and agc*nt signs as agent he in 
not prrsonulfy b ibir, Uifc'rem e being he did 
not intend to in. ike himself personally liable. 
1915 Mad 1151 (11 ;2) [AIH V 2). 

!l2i Agc*nt executed nroimlr* to which Iw 
put hiK signature, pretixing his pnneipaLf 
^‘vdaiam” thi'n-to. Amount was dehited to 
principal, in tfie fiodv of note tliat 

pnecip*d alone was lialile. 1919 Mad 183 
(185/ [AIH V 61 (DB). 

[15] W hen* tf 4* promissory note extx uled liy 
ft fierson while he* was thec fiinmon minagvf 
of .in <*state, doc s not indicate (hat he c*xt*cai(- 
ed It as agc’ut of tlie proprietors and m tfie 
bmly of the note he: doc*s not say that he W4J 
executing it as common manage-r and on 
lielmlf of tfie proprielrirs and the adchtion cif 
tfie words “eoinmon manager’* aftcu his 
tun*. appc*ar to lie only words of d«*scriJ>lton 
of the limit ion of the ikmsoii, the iK?r»oti 
i.s fx*r.sonaIlv habit* tinder th** 'romitjsory 
note. t’;i6) 164 Ind Ca» 728 (729) (Cai). 

[I4j Where authciri/ed agent of m/thani 
fufwiited hand-note for obtaining coitrtdee 
for appeal from suit Bhxl by nuifuinl uni 
It was found that tfie tiw? of tfie money fry the 
agimt for the purprww? of litigation wax for 
the |>efsc>nal purpfHef of the makanf^ tbo 
was iMUsonallv Babla to repay lc»tu 
and he would Ik: liable to personal docree 
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Section 28 — Note 2 (contdj 
against him, and that he was bound by act of 
his agent — IJeld case was not one of signature 
by agent for undisclosed principal as signa- 
tory was mahant though actual signature was 
given by authorised agent. 1934 Pat 435 (437, 
438) [AIH V 21] (DB). 

[15] Where agent borrows and executes 
promissory note in his personal capacity, 
under S. 28, agent alone can be held liable, 
but in suit on original consideration principal 
may be held liable in proper case, 1932 Nag 
27 (27) [Aia V 19] : 27 Nag L B 324. 

[16] It is contiary to all established princi- 
ples tliat in an action on a bill of exchange or 
promissory note against person whose name 
properly appears as a party to the instrument, 
it is open either hy way of claim or defence to 
show that the signatory was in reality acting 
for an undisclosed principal. None but the 
executants must he made liable. But it is open 
to the plaintiffs to frame their case in an 
alternative form and to sue both on the hundis 
and alternatively upon th6 consideration. 
1937 Mad 1 (3) [A I R V 24]. 

[17] I'he essence of a tripartite arrangement 
between a third person, promisor not agent of 
the third person and promist‘e was to conceal 
third person’s indehtwlness from the promisee 
and to make hin) believe that the jproinisor 
was the debtor. I’he promisor lent himself to 
the scheme fully understanding that its object 
was the deception of the promisee — Ihld that 
the promisor was not induced hy the promisee 
to believe that he would not l)e held liable 
upon his promissory notes within the meaning 
of S. 28. 1929 P C '297 (298, 299) lAIB V 16]: 
57 Ind App 1 : 5 Luck 1. (A 1 R 1926 Oudh 
248, Jierersed.) 

[18] Where bill of exchange is accepted hy 
agent of drawc'e, acceptance is goo<l. The 
hand that holds pen is immaterial, if in fact 
there is authority to sign. 1930 Cal 697 (700) 
[A I R V 17] : 57 Cal 695 (DB). 

[19] On a plain reading of Ss. 27 and 28, a 
general authority to transact business and to 
discharge debts does not confer upon an agent 
the power of endorsing bills of exchange so as 
to bind his principal. Nor can an agent escape 
personal liability unless he indicates that he 
signs as an agent and does not intend to incur 
personal liability. 1953 Orissa 179 (183) [AIR 
V 40 C 60] : 1 L R (1953) Cut 221 (DB). 

3, Trustees, — [1] In a suit on a promis- 
sory note executed by trustee or executor who 
does not however sign as trustee or executor, 
there can only be a personal decree against 
executant, or, if the executant is dead, against 
his or her legal heirs, and there cannot be 
decree against the trust estate or testator’s 
heirs. 1918 Mad 300 (303) [AIR V 5] (DB). 

[2} Promissory note executed by trustee — 
Liability restricted to personal promise — Suit 
on promissory note — Decree against trust pro- 
perties cannot be passed. 1942 Mad 198 (198, 
199) [A IR V29]. 

[3] Trustees or managers of temple bor- 
rowinff money on promissory notes incur per- 
sonal liability and S. 28, or its principle does 
not apply to such pronotes. 1943 Mad 247 
{248) [A 1 R V 30]* 


[4] Trustees who executed a promissorv 
note on behalf of a Devaswom are Ihd i* 
for the debt and no decree cun be pvjs>e 
against the assets of the Devaswom rvt; 
though the money was borrowed and utilisr - 
for necessary purposes of the tlevaswom, \v hcD 
beyond the description of the executants 
uralars and the statement that the debt }ia i 
been borrowxxl for purposes of the Devaswo:- 
there is no indication in the promissorv noiv 
that the uralars wanted to exclude their per- 
sonal liability. 1951 Mad 423 (424, 425: \li; 
V38C128]. 

4, Manager of joint Hindu famiU - 

[1] Although endorsee of a promissory ijc o 
executed by manager of joint Hindu bnieK 
cannot sue other members on the debt u 
recover the debt from their share in the iaiiuK 
property yet if endorsee retransfers the pi - . 
missory note in favour of tlie original ereeCe • 
a suit can be filed bv the original civditei 
against the maker ana other mem hers ot th; 
family to recover the debt from shares oi a\\ 
the members in tl»e family j)rop(*rtv. Jbl'/ 
Mad 129 (129, 130) [A I R V 32j. 

[2] A suit on a promissory note e.vec i!t( d (;■ 
Karta of a joint Hindu family for gooib ai : 
casli advance taken from lime to time lei ret 
family for wliicli he executed several ha.h 
this’ and hand-notes is a suit liased <'ii tie 
debts witli tlie pro-note as proof of it and ( ui 
be maintained against minors against w bc!! 
the efiect of the hanil-riotes is to keep ah'. , 
their liability as debtors aiul not to impt -r 
anv new liability. 1939 Pat 490 pl92 1 1* 
V 26] (DB). 

[3] 7'he endorsee of a promissory-note ( \ - 
cuted by the managing member ol a liim. e 
family is limited to his renuxly on tlie note 
Unless the endorsement is so worded a^ ’i 
transfer tlie debt as well and tlie stamp law o 
complied with, and therefore in the ca>e ot .o- 
ordinary ciulor.sement, the indorsc'e caiamt 
sue the non-exc'cutant co-parceners on the 
ground of their liability under tlie Hindu law. 
1938 Mad 377 (379) [AIR V 25j ; I L IL b* 
Mad 568 (FB). (A 1 R 1917 Mad 61, OtcrruU.i. 

[4] Although the liability of co-pireenei 
can be enforced in suit upon note executed bv 
manager, such liability is external to the net 
and does not arise until the inunagerb.Jiabiht v 

has been established. 1934 Mad 350 00.2 


[A I R V 21]. 

[5] Person is not liable upon a pro-note o! 
bill of exchange unless his name appen> 
such manner as to make him the person realb 
liable on it — Only one exception li as bre • 
made to this rule and that is case of kart* 


of joint Hindu family. 1942 Pat 33* 

339) [A I R V 29] (DB). . , 

[6] The fact that a decree is ohtaine*^ on ‘ 
pro-note is not conclusive with reference to 0. 
cxintention that a decree obtained on the ha^ ^ 
of a negotiable instrument executed by a poi- 
son who may happen to be a manager o a 
Hindu family (other than a father) 
executed as against the members ol Ihe ^ 
not parties to the instrument. 19oo r 
(Orissa) 5690 [A I R V 42] (DB). 

5. Partners of firm.— [1] VVhere ® 
executing a promissory note alleges 
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20« Liability of leiral representative signing. 

A legal representative of a dt'ceasetl [)erson who sigtis his name to a promis- 
sory note, l)ill of exchange or ehe<]ue is liable persojially thereon utdess he 
expressly limits his liability to the extent of the assets receivtxl by him as such. 


Section 2S — Note 5 f 

exc^ottxl it on Ix'haU 4 Hrm of \\ hie h he is 
a partner, unless the resjx)nsii>ilitv oi the firm 
is matle pi. on and can instantlv he rer ognisr*<l 
or the instinnient pas'^es tvojn luuul to luuul 
ordinarily the jx*rs<Mi Nigning alone wdl l>e^ 
liable. W here a pronnv'u>r\ -note is Mgneii hy 
one pT'r-^on alone and there is nothing to show 
that he has signeii the doi uinent on hehall of 
a joint family firm the* Nignatuie standing hv 
itself mnst lx* eonstnunl as a pei'-mi.d Mgn.i- 
tiire ami tlie family is not hound (>n the face 
of the ii<x viment. i9dt) Nag 252 ^2.5 >' ; A I U 

V 2-a';. 

[2; \\ lu’ie .» p.irtner exei ut(sl a promivsoi v- 
nole in winch lie ilesci il^t^l himself m the 
Inxly of tiie note as a [lartner hut it \s as 
signet! hy tlie evtx ntant \\ ithont anv fnrtht'r 
designation “ HrLi tluit .0 tlu* evet utant liati 
sigiK^tl the note \^ il{|o^l^ iiulit ating lh.it lu* tlid 
not u»tt*nd to make hnnst ll f^avonally liahh* 
he u as pt I snirallv liahle an<f tin* other p ut- 
ners were not liable (U) it. Mad 9N4 

(9X5' !A 1 U \ 2 V;. 

[5; Where a prorni'-soiy nntf* has lieen 
sigiu*tl iH‘rsona!ly |iv all partm-rv of a firm 
indivithiall V. a' Ipalit .ition of ont* of the part 
ners in (he film’s name io insolv<*nt and his 
etnnposifinn the (^editors utH not 

absolve the rthei partners win' ueie no parties 
to the insoivem y jirocic ding^ and the I'om- 
p<'‘^ition from their jx'rsm.al liahulitv nndrr 
the promissorv note, 1927 Hang 9f) (KM)) ' ATH 

V 14] 4 Hang 551 iDlV*. 

[4 IVo-iHtte sigried hy person as managing 
>artner -- \\ ords lif'hi not mertdv dcs< liptive 
>ut indicatetl li ilnlitv of firm. 1944 Oudh 273 
(274) ‘A I H V 31 : : 20 I .nek 1. 

6. Ciiardians. — [1; Hrin( i[de in S. 28 
appli(*s to e ises of grjardian and ward. 1920 
Mad 3fH) ( 392‘ ! A I H 13; -1)0). 

I2j Mt re desenptinn of ev(*cnt.int as gtiar- 
oian of minor is not suffirient to indicate that 
executant tlid not intend to hind his own 
estate hut of the minor. 1927 Mad 1018 -1019) 
[a I H V 14 i^C ases on contrac ts havr* no 
applu ntion ) 

13; The \egotial>le Instruments Art contains 
no pro\ ision as to jiromissory-notes signed l»y 
guardian and Ss. 28 and 30 of the Ac t do not 
Cfrver all cases of represent alion am! cannot 
therefore lx* applied to them Tlie ease of one 
person signing for another who i.s swi jnris is 
not jjart ihiasu with that of a pcTson executing 
a document on behalf of another who is 
incapahle of contracting. 1918 Mad 677 (678) 
lA I R V 3j : 39 Mad 915 (DB> 

[4] Promissory note executed hy mother — 
Minor sons descnlxxi in fiody as makers — Hut 
note signed hy mothc*r not as guardian — 
Origitial note exesmted in renewal of promis- 
•ory-note cfxeciited by father — Minr>r ^oris are 
liable for debt on note. i&;35 Mad 44T <448» 
4W9) lA I R V 22) 1 58 Mad 735 (FH). *9 rer. 
ruM in A 1 R 10411 Mad 417 (FB). on another 
point ) 


15] A promissixy note contained the sent- 
ence “To (ins edtH t is the promissory m4e 
excM'Uted with cnir ccnisent and in the liand- 
wnting ot r. \ . S . the guanltan T. V . S.’\ 
sigmxl his name alone acit^ss the .stamp and 
again IhIow the stamp as guarduiii for mimn 
S — Hf.'e' that tlie guardi in also maile himseU 
personally hahle. 19>5Mad H^)a6l) iA 1 U 
V 22 j 

F.ven if a proiniwoiy mite divs not dis* 
t'loM' tiiat tht' borrow uig w as on heli.df ot the 
minor, sldl the minor’s (‘state would he liable 
tor the di lit evidem evl hy the pt'onnssru v-note 
it it is provVd to have lua n incurreil tor his 
benefit or m res pin t of w Ineh lu'wasolhet- 
wise li.ihle, i’ )9> 5U Mad 1. W 374 9»74). 

171 It i'. only in a ease w here* tin* gnardian 
has ht‘en made a p.iity to tlu* smt and tlie 
ri put tes hel w aam (he gnar<ha’i ami the minor 
( •mid he worked out- by applying thepnneit>le 
ot suhK'gatum that a det ree c.in he passed 
against tin* minor on a piomissorv note. 195H 
Amlh Hra 71 \ (715) AlH V 45 Cl 208) ; I L K 
(1957) Amlh Hra 429 iDH). 


Section 29 — Note 1 

1 Term “k-gil K’preserit.itiv e“ in S 29 
ne Indrs cxeenfnrs 01 administrators 1926 
.Mad i'.H) I iVH) ; AIK \ 1 Vi ‘ DK). 

■ 2 l It IS not necessary foi the apiilicahility 
of .S 29 tinit tlif* alleged exrt ntor sliouhl Ik? 
(“.\e< iitor 111 fai t. 1926 Mad 3 g,H) 1 > 93 )'AIH 
\ I >i (DH). 

VV Kvientant ot pro-note not signing it iu 
re|)rt‘scnt.itiv(' i.ip.nitv is pcrsonallv li.ihhs 
191 H Sind m > 69 ) iAlH V 3 ] : 9 Sind h U 156 
(DB). 

'4j r.xe< ntor or gnaidian is personally 
]i.ihl<' on })r(m(i(r I'Xfa tiled liy him* tliough it 
is for hmie^fit of est.ites ( (uici’rmnl, unless mk li 
liainhty is (‘X( hidetl in manm'r provided in 
S 29. 1925 Mad 371 (372) iAIH V 12] 

! 5 i Section 29 appli(‘H where jw rson signs 
promissory note witliont adding anything 
sfiow that he i> at ling as exi'cutor or adminis- 
trator, hut not wfiere the jiayee (i(*als vvltii (fie 
prf»iinsor as an e.xe€otor. 1928 Born .539 ( 545 ) 
iAlU V J 5 ]. 

(6j Tnder S 29 the liahility should he ex- 
pressly hmite<l and not merely impliedly. 
W here a pronote e.xecnt(*d hy certain (*xecu- 
lorx w'as headed ' Ks( ate of the J.ate and 

in l>ody of note ax well as in sjgr »tur<? the 
exc^cutants desc riUd themselves us executors 
of H it wax held tfiat tlwi executors were pi^r- 
sonally lial;h as they hiid not expressly limit- 
cd thenr liability to assets received hy tlwrm, 

19 SSBoni 444 i 445 ) iAfft V 26 ] (OB) ♦ (’ 55 ) 
ILR( 1955 ) Myx 187 ( 189 ). 
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30. Liability of drawer. 

The drawer of a bill of exchange or cheque is bound, in case of dishonour by 
the drawee or acceptor thereof, to compensate the holder, provided due notice 
of dishonour lias been given to, or received by, the drawer as hereinafter 
provided. 


Section 30 — Note 1 

[1] Drawer of hundi, not surety for its ac- 
ceptance — Hnncii not accepted — Liabdity of 
drawer — The drawer of a hundi is not a surety 
for acceptance because the drawee does not 
h€*come liable until he accepts. Therefore, 
unless and until he does that, there is no debt 
for whicli he can be held responsible. It fol- 
low.s that there is no principal for whom the 
drawer can stand surety. Therefore when 
there is no acceptance, the liability of the 
drawer is as principal debtor under iinplitnl 
contract of indemnity. His iinclertaking is 
contlitional only and his lialjility does not 
arise unless instrument is dishonoured either 
l)y non-accei)tance or hv non-payment. 19-38 
NaR202(263) [AlU V 25] : ILK (1940) Nag 
502. 

[But see 1916 Bom 294 (295) 1 AIB V 3].J 

[2] Hundi — Namjogi Hundi — A obtaining 
NarnjOKi Hundi drawn by H and made pay- 
able to ( ’ — A sending it to C by ordinary post 
— Hundi intercepted by thief and payee’s 
name removed and anotlier name substituted 
for it. Amount of Hundi paid by drawee to 
per.son substituted l)y thief as endorsee — 
Drawer Jjeld not liable — Drawee held liable 
in damages for wrongful conversion of hundi, 
measure of damages being amount of luindi. 
1940 Bom 82 (84)rAIU V 2;1 (DB). 

[3] Drawer of bill of exchange or chc'que 
cannot set up collateral agreement as defence 
to claim under S. 30, When, as security for 
acceptance, drawer of hundi handed over to 
Bank, Railway receipts for goods consigned to 
lum as collateral security and Bank through 
mistake handed over receipts to drawee before 
acceptance, loss of collateral security in no 
way affects their right to recover amount of 
hundi from drawer, 1915 Sind 24 (25) [AIK 
V 2] : 9 Sind L K 92 (DB). 

[4] D/A drafts discountt*d with bank — Con- 
firmed credit therefor provided in another 
bank — Drafts dishonoured after acceptance — 
Documents of title delivered to consignee on 
acceptance of drafts — Claim against dniwers 
— Delivery of documents not unreasonable — 
Drawers are liable in the absence ot express 
contract or other duty having tliat effect — 
Discounting is not an out and out sale. 1927 
P C 195 (203) [AIK V 14] : 54 Ind App 317 : 
55 Cal 1. 

[5] A cheque ordinarily operates as a condi- 
tional payment which is rendered inelTective 
if it is not honoured. The same position arises 
inihe matter of hundis. 1957 Punj 257 (258) 
[AIR V 44 C 93] (DB). 

[6] A drew a cheque on B bank in favour 
of <J or bearer and after crossing it generally 
handed it to ( who endorsed it in blank and 
gave it to his servant D with direction to pay 
it into local treasury. D went to E, a banker 
by profession, cashed it and disappeared with 
the money. On instructions from the Bank 
S refused the payment of the cheque to E who 


demanded the payment from A and C; the 
drawer and endorser respectively of* tlie 
cheijiie, and on their refusal to pay sued 
for the money; Held, that as E had no cause 
to believe the defect in title of D, he was a 
holder in due course and as such was entitled 
under S. 35 to claim payment from A and C 
on the drawee Bank refusal to pay. 195*^ 
All 590 (594) [AIR V 39] : ILK (1951) 2 All 
674 (DB). 

[71 Cheque drawn on branch -Y of Hmk A 
hantied over to Bank h tor collection — Chmuo 
sent by Bank B to branch Y of Bank A tor 
realisation — Amount realised from branch X 
but amount not realised by Bank by reason 
of Bank .1 going into liquidation — Branch ‘not 
juridical person — Cheque is dishonoured l)y 
Bank A — Only party liable is drawer and 
not hank b. 1952 Cal 385 (386) [AIK V 39]. 


Notice of (ii'-^honour. 

[8] Drawer of hundi is not liable if due 
notice of tlislionour is not given to him and 
fact of [)ayee demanding payment two inontlis 
after maturity is not sullicient compliance 
with Ss. 93 and 106 of Act. 1929 Lab 577 
(578) [AIK V 16] ; 11 Lab 34 (DB). 

[9] Sections 30. 93 should he read along 
with S. 98. When no forrn.d notice of di.sho- 
noiir is given and it is alleged that pirty 
cliarged did not sufler damage for want of 
such notice, burden of proof lies on person 
who did not give notice to prove absence of 
damage. (Tl) 1911 Pun L K No. 173. p. 617 

[10] A drew a cheque on B in favour ot O 
on 23-3-1945. C presenter] the cheque B for 
payment on 21-3-1945 but it was rotunie^l 
with endorsement that it would be hunoure<i 
after collection of assets of the drawer. ( then 
negotiated the cheque with plaintiff Bank and 
received full payment. The plaintiff then pro- 
sented the clieque to B on 20-5-1945, hut it 
was dishonoured on ground that the payment 
had been stopped by the drawer. The plaintui 
thereupon sued A and C for recovery of ti»e 
amount of the dishonoured cheque. 

(1) the endorse fiient, dated 23-3-1945 did not 
amount to*a dishonour of the checpie withm 
S. 92, Negotiable Instruments Act and there- 
fore the plaintiff was the holder in duecourjje 
when the checiue w’as subsequently dishonour- 
ed Oil 26-5-1945. (2) The drawer A 
to compensate the plaintiff under 8, 
and as trie cheque was dishonoured alter 
payment was stopped by A, no 
notice to A under S. 3() could 
Assam 127 (129) [AIR V 38 C 60] iDB)- 

[11] Under S. 30 the drawer of a cheque is 

liable to pay only when (1) the 
dishonoured and (2) notice of such . • u 

has been given or circumstances exist 

render it unnecessary to give such 
notice of dishonour is, therefore, a part 
cause of action on a dishonoured cheque. 
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31* Liability of drawee of cheque. 

The clra\vet‘ of a cheque haviug sulRcieat fumls of the drawer in his hands 
properly applicable to the payment of such cheque must [)ay the che^jue when 
duly retjuired so to do, and, in default of such payment, inust conqxmsate the 
drawer for any loss or damage caused by such default. 

32* Liability of maker of note and acceptor of bill. 

In the alcsence of a contract to the contrary, the maker of a promissory note 
and the acceptor Indore maturity of a hill of exchange are lH>und to pay the 


Section 30 — Note 1 (rrnui.) 

Cal ; aIH V aS C 55; t ILK I 

Cjia>6, 

[12] W liere thr IiuIiKt tit a liun<li pavuLh* 
at sight wit!)<>ul pn st'nting it lor .u c t ptaiua' 
presents tlu" samt* t«> th<' <lra\'a*<* loi payment 
ami tlu‘ huiuii notu-e div- 

hono\jr to t (ii a\va*r is iry .nul where 

the same is not i’uen witlim a riMvonahle time 
tiie ilravver i> ahsoKasl r l his li ilnlitv on the 
Immii- 19^S Lnn) 22-1 i227> AIK \ 4’> C- 00, : 
ILK q958i Pnni UTS q)H\' 

It is no iloiiht tine that a holder of a 
(. he<nu* \\ hi^ hrmg's a suit against the tlraucr 
i { the c he<iui‘ on hasiN of lus lialnlity on ae- 
tonnt of tlu‘ dishonour of fl»e elusjne i*' hound 
to give pjevioiis notue tf' (he drawer and fiir- 
tlicr if he takes up tlie plfvi that notiee was 
not necessar y undi r th ■ t irenmstanc es as pro- 
\i«le<l in S. US of the Ai t it is tor him to prove 
any of tie.' ( an.ditions mentioned in S. US. But 
where tie* suit hy tiie liold' i is not lf*r((»m- 
jK'nsation on aicount of dishonmir of the 
I hinpie hnt on the eontr ary tor na'overy of th<* 
halanct* of money line on the original transac- 
tion ot having suiiphed paddy and in disc h.irgc* 
of whic h ? lie disiioiioured < iespie v\ ,is given, 
no cpiesfion of notice of disiionotir fan at ise, 
1954 Orissa 124 il2fi' [Alii V 41 C >8: : ILK 
tl954) Cut 4(i 'Dfh. 

[14j Strictly no notn a* of dishonour would 
Ik* n(*c.t*ssary to the drawt*r who has not pro- 
vided sn fin lent funds tc^ rms-t the rln^cpie. 
!7ven if sue h a notice of dishonour is ncK-essa- 
ry where it lias heen suffu lently i*stahlisfied 
that the* drawer did not snller any damage hv 
reason of tlu* failure to give notiee he< ause lie 
fiad no cause of action against (he holder 
under the* negotialde instrument, namely the 
ehc-cjue, S. 9Su ' would apply to the case. i *57) 
1957-27 Com Cas 494 497} i.M nl}. 

Section 31 — Note 1 

, Ij Drawt'C is not liable as surli on hiindi 
till he has .!( c epttsl saiu ' Ihioleii of j>rool ts 
therefore on holdtu, to show' tlnit di tsv«*<* had 
a< cepted It il)dit> to pav. 19>^4 All 106 < lOT) 
AIK V 17] ,DI0. 

[2] liank making paynK*rit through mistake 
in respect of c heque coutiUTmandcKl hy ilrawer 
is not entitled to refund of amount fromt)ave<*. 
1930 Lah 852 H54) [A 1 K V I7j : ll Lah f567 
tDB). 

[3] Money cashed on forgf‘d chffpio-'Owner 
of cheque l>ook js not to fK*ar loss nrdess gitm 
negligence intimately coniiecle<l witfi traniac. 
4ioa isi provcKi — In absemee of this drawee is 
liaMe. 1924 Hang 264 ^266) lAlB V }([ iDH). 

[4] The default of payment no doulH givf*s 
a to the drawer to claim compensation 


hut noiie-thts-h^ss th<*T«' w au obligation on the 
drawee to inik?* payuemt ot tlu* ('lux|ue on 
presentation it the* binds art* av id able. I96l) 
Assam 191 v25ip AIK V 47 C 47] .DK). 

[5 I'be ih avscN* ot a lU'gotiable instiuinent 
is not liable on it to the payt*<\ unless he ha*i 
ac'c epttsl it I nd<*r S i2 the b.dubty ot the 
drawee aris(‘s only when In* aicu'pts the hilL 
rht*re is no provisum in the Act that the 
draw(*i* IS as stu h liable on the instriiuuuit. 
I he (Mily eveept ion b«ing nudei S. 31 III tl«^ 
e isr c9 a drawe* of a i lus|ue having sulheituit 
funds c>t (hei nstoiuei in his hands , and even 
thou tlio ll vdidit v IS (Mils' tov\ aids tlie drawer 
and nnl the payee 1954 S C 554 (556) (A I U 
V 41 C 127) : L) 754 S C U 593 

[6j 1) am ages i an be awMided t'vim w ithnut 
pnK>! ot any speejd loss wlnue a elu^pie 
issued by a iion-t rader-eiistonn^r is wrongly 
(hshonouHil bs the bank, eviui thougli the 
peisMH might have soil red no s pen i d hiss as a 
Jesuit (»t su( h dishonoiumg In sueh ('avi*s tht^ 
cl im iges w ill only bi* nomin d But m tuises 
w iiere a t he<pie issued hv a ti aderuMistcmiet is 
uiongfully dishonouK'd even spindal damage* 
luuhl lie iwar itni without proof of spin ul 
loss or <lamage. 1959 Mad 153 rnl) [A 1 B V 
4tU; 47; : lldi <1959* Mad 19S (l)B). 

(7; (d'ic*(pn* drawn on branc h A o( Bank A 
haniled over to Bank l’> tor c (illcH tion 'Clnqui* 
sent by Bank to biancli T ot Bank A tor 
realisation - Amount n’absed trom firam h X 
but amount not riMbsed bv Bank /i by rcMwm 
(it If ink -•( going into liquitlation Bianeti not 
juridn al jK rson — (Jlicque is tlishoiiour<*Hl by 
Bank A -Only party li:iole is drawer and not 
Ban! ll. 1952 Cal :VH5 (386) 1 AIB V 39]. 

iS] I lie incM eeds of tin* t hcKpic* eolle< ted by 
a bank as agent ot the bol(i<*r are held by it as 
a iiiistee for bun \N leue one brain h *»f a 
bank w ho )i is li ddt* to honour a n**goli ilile 
insltumeut \alidlv debits lljt; accounts of iS 
ow n ( ustomef and transtc'is the money to 
anotiier braneh or lo its hc^ad oliire (he fr inv- 
ar fion dcK's iiivolvu- a rei eijit of money by iIk' 
tr insteree 1# ink It is not merely a translej <d 
bank’s money from om* br uu h to am»(hef. 
'Hie obligation to honour l eheque (4 a ( ustO- 
iner rests Oh (he branc h on vclurh (Ire cln^quc 
is (1 j ,iw It and ito other and for tins purjKtfK’ tho 
Irrancli and lie- herd oth» <• must |w* treated 
cidicreni binks 195(j iVom 375 s tKi, 377, 
378) l AlB V >7 C: Bt9j. 

Section 52 — Ni«« 1 

U] If. on fadure of principal ddttor, the 
money is edaimed from surcAy atHl the surety 
exev ntes a promissory note In? Irccome* 8 prin- 
cipal debtor, nm All 233 (234, 2k5) [AlH V 
32] .ILK (1945) All U7 (D‘^> 
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amount thereof at maturity according to the apparent tenor of the note or 
acceptance respectively, and the acceptor of a Dill of exchange at or after 
maturity is bound to pay the amount thereof to the holder on demand. 

In default of such payment as aforesaid, such maker or acceptor is bound t > 
compensate any party to the note or bill for any loss or damage sustained hv 
him and caused by such default. 


Section 32 — Note 1 fcontd.) 

[2j Where a pronote is executed in absence 
and without knowledge of payee to help 
friend of maker to raise money on it and 
money is subst^piently advanced on such 
instrument to third party the pronote must ]>e 
deemed to have been executed for considera- 
tion. 1916 All 310 (311) [AIR V 3] (DR). 

[3] Payee of a promissory note if he has 
made contract to contrary with maker cannot 
sue on note unless h(* has performed the con- 
tract, as maker can set np against payee such 
suhseijiient written agreement, (’ll) 7 Nag 
L H 39 (40, 41). 

[4] General rule is that acceptor of bill of 
exchange is principal debtor and drawer is 
surety. It is open to acceptor to prove that by 
virtue of contract between himself and liolder 
of bill of exchange, his liability is that C)f 
surety, and not of principal debtor. Merc 
iiotict* of defendant’s position as acermmoda- 
tion acceptor is insuliicient to pn'clude holder 
from taking him as principal debtor. (’10) 13 
Oudh Cas 206 (213, 214, 217) (DH). 

[5] The endorsers of a hnndi can, if they 
choose, avail themselves of the provisions of 
S. 78 read with S. 82 (e) and sue the drawer 
on tile hundi w'hicli has not been liononred. 
But this does not prevent them from suing for 
compensation under S. 32 and S. 117 (c). 1928 
Sind 86 (87) [AIK V 15] : 22 Sind L II 305. 

[6J The fact that the maker of pro-note is 
partner of paycH? is no defence to suit on note 
unless instrument is treated as escrow or 
nullity. 1919 Mad 373 (373) [AIR V 6] (DB). 

[7] Where by the promissory note llie de- 
fendant undertakes an absolute engagement to 
pay on demand a sum of money togetlicr with 
interest thereon he is bound to pay the amount 
according to the tenor of the promissory note. 
The tact that the promissory note was with 
reference to some partnership transaction is 
insufficient to restrain a suit on the basis of the 

g romissory note which is in such a form as to 
ind not the partnership firm but the defen- 
dant hftnself. The executant partner can, 
therefore, be sued upon by a copartner on the 
promissory note vvitnout taking final accounts 
of the partnersliip business and w hatever the 
state of accounts between the tw^o may be. 
1960 Madh-Pra 113 (114) [AIR V 47 C 50]. 

[8] AvS a rule a creditor may always sue on 
the original consideration if the pro- note is 
not paid provideil there are no circumstances 
which keep intact the liability of the maker 
under the pro-note. Payment of the amount 
due on a pro-note in order to discharge the 
maker must be made to the holder of the 
instrument though he may be a benamidar. 
So long as that is not done the liability of the 
maker continues. The fact that the holder of 
the pro-note though made a party to the suit 
on original consideration by the creditor does 


not appear in the suit cannot bring abo,:t (h-. 
charge of the maker’s liability under the 
by raising estoppel against him as tlie oj^ly 
method of discharge is indicated in S. 78 .uk! 
there can be no estoppel against statute. 19 ,7 
Cal 753 (754) [AlH V 24] : I L R (193cS^ 1 CA 
450 (DB). 

[9] There is essential antithesis bet\',(vij 

legal position of surety and that of extent mt 
of promissory note and so person exucetiug 
promissory note cannot in law have positioj; 
of surety. 1929 All 664 (665) [AIR V 16: . 

(AIR 1924 Rang 360, iHst.) 

[10] Maker of Hundi is not discharge-1 1 v 
holder in due course getting paymant of w lu? 
is due and ultimate draw'ce is cntitleu ♦;> 
recover from maker what he paid. 1919 Oiuih 
331 (332) [AIR V 6]. 

[Ill Where tht* execution of pro-iu-te 
admitted, tlie burden to prove exeii;; te ti 
from payment on the executant. 1940 iOtug 
152 (152) [AIR V 27] (DB). 

[12] Promissory note executed by gnaiiiui'r 
mentioning minor as maker — Mere facithi! 
promisee lias to prove that transaction w cC 
for benefit of minor does not make liubilifv 
under note conditional liahilitv. 1977 
447 (449) [AIR V 22] ; 58 Mad 735 (Fb\ 

[13] Hindu family can l>e sued on prcnii-- 
sory note signed by manager alone — There' o 
no presumption that otlier inernbeis arc liahU 
— That must be proved like anv otbei t, 
1936 Nag 252 (253, 254) [AIR V 23l. 

[14] Agreement to purchase goods cinlii oi - 
cd in indent form — Buyers consenting to ac - 
cept l)ills of exchange on presentation and to 
pay on maturity in spite of any obji'ctien 
which they may have regarding any vanatu u 
from terms of indent — Such objection to be 
settled by arbitration — Suit for unpaid bills 
comes under S. 32 and cannot be stayed bv 
virtue of arbitration clause, 1922 Lali w> 
(353, 354) [AIR V 9] : 2 Lah 335 (DB). 

[15] A obtaining Namjogi hundi drawn bv 
B and made payable to C — A sending it to I 
by ordinary post — Hundi intercepted bv 
thief, payee’s name removed and anothei 
name substituted for it — Amount of hnnc.i 
paid by draw^ee to person substituted l)y tnao 
as endorsee — Drawee held liable in dainagt. ^ 
for wrongful conversion of hundi. 
damages being the amount of hundi. I 94 u 
Bom 82 (84) [AIR V 27] (DB). 

[16] Pro-note purporting to be johit note ot 
A and B in renew^al of previous Joint pronotf 
— A alone executing that note and B failing to 
execute it — Scribe writing at foot of iiote uc>- 
cription of B as person who affixed his nm 
but no mark or thumb print in fact 
from B — No evidence that B authonscHi an 
one to affix his mark — B held not liable o 
pronote — Note held binding on A in ^ 
of evidence whether A executed it on lai 
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33* Only drawee can be acceptor cacept in need or for honour. 

No ix^rson except the drawee of a bill of exchange* or all or some of several 
drawees, or a person nametl therein as a drawt?e in case of need* or an acceptor 
for honour, can bind himself by an acceptance. 

34* Acceptance by several drawees not partners. 

Where there are several drawees of a bill of exchange who are not i>artners* 
eacli of them can accent it for himself* but none of them can accept it for 
another without his authority. 

35* Liability oi indorser. 

In the absence of a contract to the contrary, whtx'ver indorses and <leliverv a 
negotiable instrumenl lx?fore m<iturity without, in such indorsement, t?xi>ressly 
excluding or making conditional his own liability, is l)onnd thereby to every 
subsequent holder, in case of disho!u>ur by the drawee, aecepltir maker, to 
compensate such holder for any loss or damage Ciiiis<Hi to him by such lUs- 
honour, provided due notice of dishonour has iKHm given to, or reeeivtHl by, 
such indorser as hereinafter pru\ idetl. 

Kvctv indorser after dishonour is liable as u|K)n an instrument payable on 
demand. 


Soctioii 32 " Note 1 

jh.it Ji vvoulvl also t'X'ot. iitc. 1940 MaO H74 
, :AIU V 27 

17 (it iinajj naml)urg Orawini; l)ill <4 

t*\v !i HI lavoiii upon ili-tinnlant 

J.oo(is tlt'sp Uchai Hi t‘n)*niv Uiurmaii) 

stcatiu'i -lull nt t. \a h in 2 ^ accoploJ by Oolen- 

(Liu* HI bombay brfeur oulbn-ik fU war - 
St* iiii' r artiN'«‘tl m Uornii av Init to avoiti ( jp. 
tor". ■'.>.*[) i to tirotral pc^rt— -Hill t>rrst*ut**<l 
Ui iur fioii* aiul liishonouri'tl — ( ioxi'irnnt'nt 
issuii i: pioolaniation allov\Hi^ Hritish subjeots 
0) o!a JHi ii^Kuls OH ('Horny stt'arncr in tjcutral 
ports — noiriihaiit fn'ii liable on bill as soon 
as i)roc'l am ition \\ is ismknI 191b lUriii 144 
(14b AlU ; 41 Horn AW - Dip. 

is .i (.Iraumi; bill ot ('xchaiH’o on /I in 
lavsjHct ot s^tKnis iiivlc’iilcii from A by <' — Hill 
ai i vptoti by Ji ami not paiU on due vlatt* —Snil 
l>y A a;^:un‘.t l> for whole amount oi bill — 
I roll Court lioldmj; that eontr iet was tor 
drl!\ ,’ry oi doc umciits a(;anist jj iyinent and as 
on due date tloc iiments were not in powsMon 
oi tVank \vhi( b w as ar liiig as a Vs aj^tenf // was 
not ft able — Heii that as bt-tween A and H the 
onlyt i ntr ir t exi)ressed was th(' bill and the 
bill on tiit‘ lace did not show that payment 
W as }(j [)(• made atj imst dt4ivery ot dcK inm’nts 
an 1 a > aee o' ance ot bdl l)y' /i was wUllont 
ipi dilu ition he w as liable to pav it ofi its dis- 

bonoHr. (*>P >4 Hun L H b45 Am. 647) 

tDh . 

[19] A pun hasinj^ j^oixis from li under 
C. 1. fb contract — IJ to despatcli ^ofxls and 
draw bills of excliain^e dirtTtmg A to pay to 
Chartered Bank sum re[)rev‘i:bng value of 
goods — Ji also entith/iJ to rt-t over value of 
gorxis from A whrtfier property in goods had 
passtjd to A or not and wdiether bills had lM?en 
accepted or not “■ Disputes arising out of 
agreement to lx* referred to arlailralion — li 
accepting bills presen tetl by bank before 
maturity — Bank indorsing bills to refu»> 
ing to honour bilh on maturity — li held could 
sue A on accepted and dishonour xl bills 
under S. 32 — Arbitration clause held iaappli- 


c-.ibh' t<» MK'h suit a> it was a dispiitr'' t'(»llat«*- 
r.il to but not ansmj; out of agmunent. I9d’> 
All 74 (75. 76) ; AIH V 20! iDlU. 

120’ (dontractu d relations betw«‘i*n partiei 
in iinmtxliale rulalionship ni'itevi by Negoti- 
able lijstniuKmts Alt are ili<»ct(^l by Bihar 
Mont'v-lemh'rs’ A('t and liein'e Ss. 32 and 79, 
Negotiable Insfr innents At t. are overridderi in 
tins t l)V Ss. 7 and H. Bihar Vionev* 

h'oders’ A( I of 19 ;8 1944 Hat :>0d ( U)5. 306) 

AIB V 31 s r 2> I’at 61 S FB) I B 1941 Hat 
9)f) ; 19 Hat 974, < 0 r»rr fi.e / ) 

|2l; The maker of a prorinssf>ry note can 
obt.iin tlie diM barge of a d« bi by payment to 
th(‘ bolder alom* anti to none else. It makes no 
tlilleiem e wln'ther the }iold(*r is a ieenatnidar 
or IS a true owner. A jH'ison wlio is no! tin* 
helder ot the i^iiaimssory nott* eanofit main- 
tain <1 suit lor tlif* reeoviuy ^)f tin' amount due 
thertM)ii even fliongli tlie holder is iulmittedly 
the Ixmamidar and is imj>lt‘aded ni the suit. 
1950 Hat 493 (194) [ AIB V .37 C 126^ ; 29 Hat 
6tt8 (DB) 

[22; Ihider S. '32 the liability of the lira we© 
arises only when lie ti eepts tlie bill. What i« 
re^uijsife for fixing the dravv(*e with liability 
under S. 32 is tlie aeeepr inee bv him of the 
instrument and not an u know(e<igment of 
liability. 1934 S C 3.34 (336. 537) !A1U V 11 
C 127] : 1933-1 S C H 303. 

[23} A suit on a promissory note t an only 
Iw* tiled against the m iki'r of tlie proniiSNairv 
note <»r his legal repre’.entati ve. 1931 Ikwii 
343 (346* i AlU V :>H C 741 : I L U (1931) lk>tn 
108 (UH). 


Section 33 — Note 1 

[1] Where pf r^Kj against whom a bill of 
excdiaiige is draw'n by name, accept* the l)ill 
for or on Iwhalf of a corpoiatioii of which lio 
is menriK'r tlwe is no valid acci^ptunce of tiu) 
bilk 1925 fkKn 252 (234) [Am V 12] (DB). 

Section 35 — Note I 

[1] ruKiorwit responsible to every «ub- 
serpient liolder in case of dishonour by drawee 
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[The] Negotiable Isbibumenta Act, 1881 


36. Liability of prior parties to holder in due course. 

Every prior narty to a negotiable instrument is liable thereon to a holder in 
due course until the instrument is duly satisfied. 


3T. Maker, drawer and acceptor principals* 

The maker of a promi.ssory note or cheque, the drawer of a bill of exchange 
until acceptance, and the acceptor are, in the absence of a contract to the con- 
trary, respectively liable thereon as principal debtors, and the other parties 
thereto are liable there^on as sureties lor the maker, drawer or acceptor as tlif^ 
case may be. l > e 


Section 35 — Note 1 (cnntdj 
if he has notice of dishonour, e.vcept where (a) 
there is contract to contrary or (b) he express- 
ly limits his lial)ility in endorsement. (*12) 17 
Ind Cas 951 (951) (Low Bur). 

[2] Liability of endorser is subject to con- 
tract to contrary eitlier express or implied — 
Father and major son partitioning—Father 
indorsing pro-note in son’s favour as its 
result — Implied (contract to contrary can lie 
inferred. 1933 Mad 61 (62) lAlU V 20). 

93] Dislionoiir by drawee is condition pre- 
cfHlent to indorser’s liability. 1925 Mad 444 
(445) [AIR V 12] (DB). 

[41 'I'he word ‘dishonour’ in Ss. 30 and 35 
have been used in its general and commercial 
sense. It is not confined to the limited defini- 
tion in Ss. 91 and 92 of the Act. 1 lie Bill shall 
be deemed to b(‘ disbonoured for purposes of 
these sections when the drawer ol the bill 
makes default in payment upon being duly 
required to pitv the same. 1958 Funj 222 (228) 
[AIK V 45 C 60] : ILR (1958) Pmij 1178. 

[5] Endorser can prove bis limitetl lialiility 
by oral evidence. 1928 Sind 50 (52, 53) [AIR 

V 15] :22 Sind L R 249 (DB). ^ 

[6] The retpiirement of a notice of dishonour 
to an endorser hy the eudor.see underlying 
S, 35 of the Negotiable Instruments Act is a 
matter of principle and sncli notice must he 
given within a reasonahle time where the 
endorsee wants to raise his claim against the 
endorser. 1956 Raj 129 (134, hh5) [AIR V 43 
C 40] : ILR (1956) 6 Raj 612 (DB). ( I his re- 
quirement may be tlispensed with only in ihc 
case of negotiable instruments in an oriental 
language where a local usage or custom is 
e.stablished to the contrary.) + 1958 Funj 222 
(226, 228) [AIR V 45 C m] : ILR (1958) Funj 
1178 + 1925 Mad 132 (133) [AIR V 12] f 1935 
Mad 22 (22) [AIR V 22]. i(AIR 1925 Mad 132, 
Folloued.) 

[7] Last paragraph of S, 35 cannot mean 
that endorser is liable even without notice of 
dishonour being given to him by endorsee. 
1931 Mad 113(114) [AIR V 18). 

[8] Section 35 is inapplicable to nromissory- 
note payable on dcmaiia. 19:35 Lah 825 (826) 
[AIR V 22] (DB) 1931 Mad 113 (114) [AIK 

V 18] * 1925 Mad 132 (133) [AIR V 12j. 

[9] Negotiable instrument transferred hy 
mere delivery, transferor is not liable on 
instrument to subsequent holder — Conse- 
quently in case of dishonour he cannot 
enforce liability on bill against any prior 
party. 1932 Mad 323 (324) [AIR V 19] (DB). 

[10] Liability of endorser arises out of en- 
dorsement and not on note — Cause of action 


arises only after endorsement. 1925 Mad 11"' 
(1322 [AIR V 12] •h 1940 Mad 85 (86j [AIR 
V 271. 

[llj Presentment for payment is needed to 
make endorser of pro-note payable on demand 
liable to endorsee. 1931 Nlad 113 (115) [AIR 
V' 18]. 

[12] Where Commission Agent is both payee 
and endorser of Ilnndi he is liable to pur- 
chaser for amount of Imndi, by mercaiitih' 
usage unless he proves that his name \v,i.s 
entered ben uni. (’12) 1912 Fun L R No 168 
p. 525 (528) (DR). 

[13] Payment guaranti ed by endorser of 
hundi in case of default by drawer — Holder 
iieed not sue drawer before suing endorser 
1939 Lah 225 (231 > [AIR V 26] (DR). 

fI4] A giving money to /; for investment — 
}i lending money to on pro-note executed in 
B's favour — li endorsing note to /I and infor- 
ming that lie would come with (' and clear 
d(‘bt — y> held lia!)le as (‘udorser as well .is 
guarantor, 1939 .Mad 848 (849) iAIR\'26; 
tDB). 

[15] The fact of the Rill of Evchanec 
having l)een dishonoured and of its intnn.ilion 
to the endorser must be provcxl before tlu' 
endorser is made liable. 1920 All 248 ^248.' 
[AIR V 7] (DB). 

[16] A drew a cheque on Jl Hank in favour 
of C or bearer and after crossing it gciUTalb' 
handed it to C — C endorsing it in blank and 
giving it to liis servant U with direc tion tc* 
pay it in local treasury — D cashed it with /., a 
banker and disappeared with the money — 
Suit by li for the money against 4, drawer 
aiul L, endorser — Held E being a holder in due 
course was entitled under S. 35 to claim pay- 
ment from A fk C on the draw^ee’s refusal to 
pav. 1952 All 590 (594) [AIR V 39! : ILH 
(1951) 2 All 674. 

Section 37 — Note 1 

ri] Maker of pro-note unless otherw ise prev- 
vided is liable to holder as princip ai dt htor 
and payee as surety and it makes nc^ diflerence 
that pro- note is accommodation note. Dis- 
charge of payee does not discharge maker. lu 
this English Law differs from Indian Lt'* 
1934 Mad 75 (77, 78} lAIK V 21]: 57 Mad 482 
(DB). 

[2] Hundi drawn by A in favour of B B 
endorsing it in favour of bank — Amount ot 
hundi credited in B^s account — Hundi dis- 
honoured — .4 is liable as principal debtoj 
while H is liable as surety. 1927 Lah Oi i 
(579, 580) [AIR V 14] : 8 Lah 702 (DB). 
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38 . Prior party a principal in respect of each subsequent party. 

As between the parties so liable as sureties, each prior party in the alisence 
of a contract to the contrary, also liable thereon as a [Principal debtor in res|HK't 
of each subsequent party. 

^ * IVu^airaiion 

A dr.iw'. a hHl pav ihlf* to lii'i own orilor on IK who arc opts. ,( ailt*rw utU itulorscN tho 
hil! to(\ to iK an<l to i\ A'; i>ot\Ntvn K and iK H is tho pnmapal dohtor. mul A, C 
ami arr his sureties As iirtwivn K ,uhI A, A is the pmu ipal ih fitoi. ami t* ami iJ tire Ins 
sureties. As hetwt'^n / aial ( , V is the principal debtor ami < ^ i\ hvs stnetv. 


Section 37 — Note 1 

(S] The ext*cutanls oi a pro-note slui thl be 
ref^ardt'xl as nrincip il lU-fitors under S >7 m 
the absence of a enntract to the cinitr.iry It is 
not oix'n to one oi the exiTutants to nrme by 
oral evidence tli it he w as a suretv, h)lo lanv' 
Bur U) i (10 j) MW \ 2j + 1910 Ikmi 29 t ^290) 
!A I H V r; (Drawer i> entitled to srl oti Ironi 
payw for amount due to a< l eptor from p.iVts'9 
♦ 193S Na^^ 202 y2W\) [MW \ 2o] : 1 1. !s DMO 
Nag 502. vDrawer ot hnndi is not suivtv tor 
accept.inee.) + 1919 N ut 140 tl4!) [MW \ «! : 
15 Nag L n 12JS (Unmii ilrawii on Ininscdt 
made payable alter si>ecifiesl d.ate.) 

(Hut see 1942 Oudh 27 i .274) [AIH 29] : 
18 Luck hi a)b';. 

[4] Where a cheque is p iy.ible to the bc irei, 
tin* person to w horn pavment is madt* I'* the 
hohier and l>eing a sur. U' under Ss 27 ami VS, 
he can b<‘ made a {Virty to i suit on it along 
with tite pi inc ipai person. 19 VI Prsh lOilOi 
[AIH V 21; + 19 >4 Lah 10 UD Alb \ 21,: >5 
Cri 1. Jmir 015 iDlV). 

[51 Li'st »ir stolen Ilundi is r\-)iy p<»thesi 
g(Tiuin(* and liabdsty oi Sh ih \\ Im is pud dfirs 
not rest on guarantee f)i genmiienfvs. 1914 bom 
200 t202) i Alb \ 1 : ’>9 liom 51 > iDbf. 

|6] Liability <>t Ijohi.T svl»o endorsrs bill ( f 
exchange and J)asse^ it on und<‘i iMu'lish L.iw 
is only that ot surtgv tor drawiT and n a eptor 
fnit he IS .ibsnlvei! tiom ai:v li ilnlitv to 
acceptor. 1914 b.om 2^) (202; A I b V I' : 29 
Horn 512 ’12) 17 ludCas 951 <950 iLow 

Bur) iProjiiissory- note. ) 

[7] V' f vec nted a promissory note in t.ivour 
of T W'tio endorsasl it in favour ot /' \s ho fianl 
money for winch it w as exe< ute<l to - Htld, 
that T wav ill jiositiou ot surety, and he 
rei'Civj.Hl eonsnieratioo be< ause L was ac'eoiii- 

modateti. 1940 Si ml 140! 140, 147) ^.AIK V 27 J 

(DB). 

I8j Defendant promised to pay C or order 
sixty days aften date certain sum under Ilundi 
emlonkMl to plaintifi, wlm sued for money, 
l>4end;int p(ead<*d that plaintiff was not 
holder in tine course and that the but di was 
discharged liy suhstxpient mortgage given by 
drawx*e to plaintOf by novation anti that 
defendant wlio was suretv was divcliargcxt — 
JAeid, that plaintiff was holder in due coursrJ 
and that d^endant wms liable as s»irety. S<.rc> 
tion 125 of Omtract Act did not apply. (T3} 
21 Ind Cas 222 (222) IDB) (Low Bur). 

[9] Where holder has paid consideration, he 
can recover amount iliie on pro-jirMe 
if it is originally made w ithout considerabon. 
1935 Oud£ 264 (264) [AIR V 22]: 10 Luck 732 


♦ (T2) 11 All L b>ui 4S1 {ASM (DH) ♦ 1929 
Oudh 107 (I OH) .Alb V 2tV2 14 Luck 428 il)B). 

[10; blainlill agriving to .nl\.mt i* funds to 
n on K standing as smetv Air.mgement 
elftx'tn itinl hv // draw'ing Hnmhs on luv <nva 
firm. K being 'rakhia’ — Ibmdis emlorsed bv 

K \\\ favour of i>laintill Ihii, that lOnsuKu i- 

tion had p l^v(Hl trom the plaintiK to // through 
tl e invlrmnentahty ot A aiui tliat A had 
mulert.iktn the tiovition ot a snn4y or an 
endorser lliiv wonlil also be tfie liabibtv 
att aching t<i A in consonance witfi the prin 
cq>le mulcrU mg S 27. 195(1 Baf 129 (122) 

1 Alb V 4i(: 40; ; ILU (1950^ fi baj 012 (1)10. 

Ill j / drew a chispie fr^r (eit lin sum on () 
Bank m t ivamr of H .\1 I' lrm w Im h ni c urrent 
account with /■ bbik Lndors(*meut m blank 
|)y one of paituius ot b M fnm - H thmk 
port h isjhI it and < rt'ditiHl amount in current 
at count of firm Ic M firm w itlulraw tng 
amoutO ot chequr* from i urrent at ('Ouut Sub- 
sefjut iit tlishonour t4 < htvpie l>v r li.uik -b* 
bank m iking d bit entry m ( umml ai t oimt 
ol b. M. firm .Suit bv /. li.ink against antf 
piitnersof b. M. linn on dishonoured t fuspie 

bight of suit mg o\tmitm'd(('d hv iio( tune 

t4 merger in view of .s (7 u he f* t ic.ites a 
rel itionslup ol prmcip.d and smetv' bi twt'en 
ii ami otij> r p.irties to t hispie. I95i i’.u 821 
102 [ Alb V 2K C: 177 ; : 20 i‘at 70 i < 1)10. 


Section 38 - Note I 

[ 1 1 I’hnlorver. unless ttl)»etwiv*‘ i)rf)vidf»tl i». 
liable as print Ip d to Ins endorsee. (M2; 17 
bid (Vis 951 (951) (Low bur), 

[2j Note payable on tlemand exet uteti by A 
in favour of /> - ii cmiorHing jt m favour of 

Bank in return of fixed <ii*pov»f rt'ceq)! - Smi 
by Bank tm n<4r--//#e/, (hat liability of fi 
Hank was not merely that of surt4y hut ol 
irim ijaal tletitrjr ami consetpiefitly, question of 
ndnlity of m iker was lininaterial. 19 i5 L ih 
825 (826) lAlU V 22j (DB). 

[2] Drawer of hnndi is not surety for acrept. 
ance — Hundt not iUAi^ptfd — laaiHlily of 
drawer is as prim ipal debtor umler implicxi 
cxintract of iiulrnnmty. 19 iS Nag 262(203) 
[AlU V 25] : ILH (1940) Nag .502. 

[4] Where a is j>ayah|f*to the f>rarcr, 

the pcTscni to w lmm tfie payment is made is a 
holcW and tlniH a surety iiiwlcr Ss. 37 and 38* 
He can, therefore, tn* made a party with the 
principal pcrscn. 1934 Besh 10(10) (aIH V 21]* 
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[The] Nbgotiablb Inbtbumbwtb Act, 188i 


39. Suretyship. 

When the holder of an accepted bill of exchange enters into any contra 
with the acceptor which, under section 134 or 135 of the Indian Contract At 
1872, would discharge the other parties, the holder may expressly reserve h' 
right to charge the other parties, and in such case they are not discharged. 

40. Discharge of indorser's liability. 

Where the holder of a negotiable instrument, without the consent of th 
indorser, destroys or impairs the indorser’s remedy against a prior party 
indorser is discharged from liability to the holder to the same extent as if th 
instrument had been paid at maturity. 


Jlluslration 


A is the holder of a bill of excliange made payable to the order of B, which 
the following indorsements in Idank : — 

First indorsement, “B”. 

Second indorsement, “Peter Williams.” 


contains 


Tliird indorsement, “Wright & Co.” 

Fourth indorsement, “John Rozario.” 

This bill A puts in suit against John Rozario and strikes out, without John Ho/ir • 
consent, the indorsements by Peter Williams and Wright & Co. A is not entitled to ‘ 
aiiythiiiK from John Hozario. «over 


41. Acceptor bound, although, indorsement forged. 

.\n acceptor of a l)ilJ of exchange already indorsed is not relieved from 
lialhlity by rea.son that sucli indorsement is forged, if he knew or had reason 
to Irelieve the indorsement to be forged when he accepted the bill. 

42. Acceptance of bill drawn in fictitious name. 

An acceptor of a bill of exchange drawn in a fictitious name and pavolile to 
the drawer’s order is not. by reason that such name is fictitious, relieved from 
liability to any holder in due course claiming under an indorsement by the same 
hand as the drawer's signature, and purporting to be made by the drawer. 

43. Negotiable instrument made, etc., without consideration. 

A negotiable instrument made, drawn, accepted, indorsed or transferred 
without consideration, or for a consideration which fails, creates no olrligation 
of payment between the parties to the transaction. But if any such puru- has 
transferred the instrument with or without indorsement to a holder for consi 
deration, such holder, and every sub.sc(iuerit holder deriving title from liiin, 
may recover the amount due on such instrument from the transferor for consi- 
deration or any prior party thereto. 


Section 39 — Note 1 

Ul Sec tion 39 does not by necessary implica- 
tion abrotrate instruments other than bills of 
excliam i* dealt witli by it. The main principles 
recognised as part of the law of contracts 
applies to the other negotiable instruments. 
Section 39 is a provision inserted ex al^niiuianti 
caiitela. 1934 Mad 75 (79) [A 1 R V 21] : 57 
Mad 482 iDR). 

12] Where the holder of an accommodation 
note liaving no notice of its true character at 
the time of his taking the note but after 
notice thereof gives time to or releases the 
payee, he does not thereby discharge the 
mu(4cer even assuming that in the case of an 
accommodation note tlie maker is liable as tlie 
surety and the payee as the principal debtor; 
if the holder wmile releasing tlie payee reserves 
his rights against the maker, the maker is not 
discharged. 1934 Mad 75 (78, 81) [AIR V 21] : 
57 Mad 482 (DB). 


Section 40 — Note 1 

[1] Section 40, comes into operation only 
vvhen the liolder of a negotiable iiistnniient 
destroys the endorser’s remedy wiliiout the 
consent of tlie endorser. 1939 Lah 223 <2Ui 
[AIR V 26] (DB). 

SECTION 43 — SYNOPSIS 

1. Scope. 

2. '‘Holder for consideration”, 

3. “Consideration”. 

1. Scope. — [1] Section 43 must he read 
subject to S. 59 in all cases in which the I atter 
applies, 1937 Nag 267 (267) [A I K V 2-lj : 
ILR (1937) Nag 159. 

[2] On a construction of Ss. 43, 50 and ID. 
the endorsee of the promissory note ext?cuted 
by A in favour of B should be entitled to the 
amount under the promissory note and 
the amount w^hich he might have been proved 
to have actually paid for the endorsem^t 
or assignment of the promissory note in his 
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Exception L^fso party for whose accommodation a negotiable instrument 
has been made, drawn, accepted or indorsed can, if he have paid the amount 
thereof, recover thereon sucn amount from any jx^rson w^ho l>ecame a party 
to such instrument for his accommodation. 

Exertion II . — No party to the instrument wdio has induced any other party 
to make, draw, accept, indorse or transfer the same to him for a consideration 
which he has faileil to pay or i>erform in full shall rec'over thertK>n an amount 
exceeding the value of the consideration (if any) which he has actually [xiid or 
performed 


Section 43 — Note 1 fcontd.J 

favour by /i, 1954 Mad 960 (Pr 2) [A I R V 41 

C »5). 

[3] Tt'st for liability under the latter part 
of S. 43 is not the rec'eint of consideration by 
the parly sought to lx noiind or nvuie liable, 
but the payment of consideration by the 
ix'rsons claiminvJ the benefit of that provi- 
sion— The maker of the instrument. \vhetlu‘r 
with or without ccuisuieration is liable to tlu* 

‘liolder in due course” or “the liobler for 
consid(‘ration’\ be beinu a party to tlu* instni- 
nuuit and thus coming within tlie desenption 
“anv prutr partv thereto”, t’54) 1 1. 11 (1934) I 
Ol 1)4 (138). (A I U 1914 Rom 136. lod.) 

14] Wlien promisor has not n't rived any 
cmisideration for promissory note, iievtotiable 
instrument d(M^s not create any obligation bt‘t- 
\v(»eii the pronnstn' and tlx' promisor. 19>6(!al 
U5 ' A I H V 2)1 (DR)+ 1923 H.m«: 127 
(128) 1 AIR V lOj. 

(T); There is ik» obligation to p,iv on nego- 
tialih* instrument if it is ai Cejited c^r en<lofv<‘d 
without rf)nsi<leratifui. \\ here (be defend int 
alleges that (lie pl aint ill gasa* ic' rnusirh*ration 
tor tie* draft, tins is a matter \vbi( h (\in In* 
prove<l or disprosaal bv ev idenec'. Proviso to 
S, 118 (g) must Im* kept in vnws' w hen reading 
S 120. which cre it*'S j'stoppi l againvt ilenyii>g 
the orig n d valuiity of the instrument. Rut if 
fraud can lie established no such estopped 
arises. 1932 Punj 296 (Prs 4, 5) [AIR V 39; 
J>R). 

2. ^‘Holder for considcralion”.-- ! I ; Where 
the lu>bi<T has paid caaisidera lion for (!*<• note, 
he Can r(*c'over the .iniount due on it even if it 
was originally made without eonsideration. 
1935 Uudh 264 s2fU} AIR V 22]: 19 Luck 732 
+(T3} 11 All L four 481 ( 185> (l)R}+ i’l9) 20 
Mail L Jour 144 (143) (I)R/+ 1939 Oudh 1U7 
(108) LAIR V 26; ; 14 Luck 438 (DR), 

12 ] W'here a pro-note payable t) order is 
transfernd by sale- deed without any eiidorsi*- 
ment in favour of the transferee, there is no 
negotiatifm within the meaning of S 14 and 
the transferee is nfit a holder witliin ih-- mean- 
ing ol S. 43, ami he cannot claim the right of 
a holder for consuleration under that section- 
19:9 All 279 (289) ;A!RV26,:IUi (1939) 
All 419 (DB)-l-I9;35 Alt 1941 {1942; lAlIi V 22] 

{3i A ixjTSon, who becomes the posso^^or of 
m cheriue without having sufficient caujwr to 
beJieve that any defect existed in the title 
of the person from whom he derives his title, 
must be presumetl to Ixi the holder in due 
course. 1924 Pat 521 (522) [AIR V U]. 

[4] An endorsee from the payee of a hundi 
is presumed to fx a liotder in due course until 

IV ol. 10] 2 A.M. 48. 


(?ontrarv is proved. 1914 Botri 136 (I ’36) [AIR 

VI] (DR). 

[5] Clu'gue draw n by A in (uvour of R 
Clu^giie erulorwHl by /< to C for coiOiidenUion 
— Chmne dishonourtHl on instructions on 
groumf tliat there was failure of eonsideration 
undertviken bv R — 3 hedd liable to ('under 
S. 43. 1949 AHs.am 6 (Pr 5) ; AIR V >6 C 5j 

i6. from London shipping gcxHls to /I in 
India uiiiliT t oiitrai t atiil draw ing a hill of 
exchange — Defendant taking delivery and 

accepting the bill of ext hange * Suit by A on 

the bill of exidiauge — Dtdence that portion of 
gixxh was not to tin* staiulird ami refused 
p.tv imait — Dtdemlaul /-ci.) ( nuld not raise ple.a 
of partial failure of t amsufet artum 1959 C3d 8 
iPrs 13. 16. 17) 1 AIR \ 46C: 2j (DR). 

[7] V endee evta uliiig proimssorv note in 
favour of plaiiitill in ef>usidera(ion of jrrice of 
property jmia hased Ih^cnv srgtirig aside sale 
— C'onsitleratioii of promissory nofe lads — 
Veiui‘V can raise sm h plea in .a suit on the 
promissory note. 1958 Kt*i 124(15' 3) ( A I H 
V 45 C 48 j : 11 J\ (1957) Ker 591. 

3 “('onsidemtiond' — jl] dhe projxtsition 
that there < an be no con*iuli*t aliou for a J)n>- 
note givt*n in removal of a former note unless 
the former is tfebvered |o the maker or c.rm el 
ItMi in some wav or the other, diw's not apply 
to case** w here I be maktu tfivjwnsew with dtdi- 
verv or wdiere it is made c dear that tlu' parlieii 
understaml thefornu r note to lie extmguishrtl. 
(’>6' 49 Cal W N J 30 (Id). 

,2i Pr(».nole execntetl in t onsideration of a 
CfU'taiii amount ilue to ihr* promisee t»n ac- 
count of rent out ret itingi ish consubuation — 
tirid, that tla^re was gtHitl considtu at o»n (’ >9) 
41 Pun 1. H 49 (50). 

bi, r' paying money to A u }iom U w;tnl<*<i 
to be at I r»mmtHlat< d A p.issing prranisinry- 
nole to /' /; endtirsing if to (‘ iCndors^ ineni 

iH ft>r cof»vjd<*ra(»ou. 1940 Sind 146)146, 147/ 
(AIR V 27, I DR) 

■4i Money given by A to /( ftjr invesfinj.; on 
S 4 *curi(y of imrnov.ible [rroperty - /( lending 
it to(' instead - Pro-nr*!'* <!iawn bv (’ in 
naine /5 endorsing one to A an I mfoirnina 
him that he would come to him with <' and 
clear the loan - that (here was i amside. 
Tiition for the cmihirsernenb ^9’A) Mad 848 
(849)1 AIR \ 26; lURK , ^ , 

[5] A fixnl deposit reedpt f>y « hank ix a 
gcxMl crmsiihTaiirm for a pro-note in ftn favour. 
Ifk35 Lah 825 (826/ [AIK V 22j (DB). 

[6] Motor-car given on a hire-purchajio 

agrwemeot — Part payrmwit oi itifUal iimtaU 
merit try c herpio Purcli4ix<»r diicovt^ing 
defect in car arwl •topping payiweiif — 
Car jseized by cm bail* of tho 
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Partial absence or failure of money-consideration. 

When the consideration for which a person signed a promissory note, bill of 
exchange or cheque consisted of money, and was originally absent in part or 
has subsequently failed in part, the sum which a holder standing in immediate 
relation with such signer is entitled to receive from him is proportionally 
reduced. 

Explanation — The drawer of a bill of exchange stands in immediate relation 
with the acceptor. The maker of a promissory note, bill of exchange or clieque 
stands in immediate relation with the payee, and the indorser with his indorsee 
Other signers may by agreement stand in immediate relation with a holder. 

Illustration 


A draws a bill on li for Rs. 500 payal 
subsequently dishonours it by non-paymc 
accepted for value as to Rs. 400, and as an 
A can only recover Hs. 400. 

Section 43 — Note 3 (contd,) 
cheque — If eld, that owing to the conduct of 
the seller in seizing the car there was a total 
failure of consideration. 1933 Lah 470 (471) 
[AIR V 20]. 

[7] Promisor agreeing to pay sum to pro- 
misee if another does not relinqui.sh his expro- 
prietary rights under S. 15 (2), Agra Tenancy 
Act — Failure to apply for surrender of ex- 
proprietary rights within time is legal consi- 
deration for pro-note. 1937 All 123 (124) [AIR 
V241. 

[8] If a bill of exchange has been dealt with 

only to sc*cure the contract price, tlien the 
goods shipped for the nurpose of completing 
ttie contract, vest in the purchaser on pay- 
ment or tender by him of the contract price. 
1916 Bom 144 (146) [A I U V 3| : 41 Bom 566 
(DR). ^ ^ 

[9] Promisor contending that he was in- 
duced to execute pro-note because he thought 
that security given to promisee by real debtor 
was sulficient nut not conteniling inducement 
by promisee is liable under pro-note. 1937 
Pat 428 (430) [AIR V 24]. 

[10] Agrc*ement to abstain from rt^'overy of 
debt due is good consideration for a promis- 
sory note. (’09) 5 Low Bur Rul 192 (194), 

Section 44 — Note 1 

[1] Where a person has signed a promise to 
pay a large amount by reason of getting two 
benefits one a small cash payment and the 
other the cancellation of an old note, S. 44 
does not apply to such case. 1940 Rang 152 
(152) [AIR V 27] (DB). 

[2j Hand-note reserving simple interest re- 
newed-^ompo\ind interest cliarged—Renewal 
for second time and again compound interest 
charged — There is no failure of consideration 
to the extent of dillerence l>etween simple 
interest and compound interest — S. 44 has no 
explication to such case as the consideration 
for each renewal being forbearance to sue 
though not so expressed. 1938 Pat 32^ (325) 
[AIR V 25] (DB). 

[3] Suit on pro- note executed in discharge 
of prior note — Defendant pleading part pay- 
ment of prior pro-note and asking tor credit 
being given to that amount on ground that 
there was contemporaneous oral agreement 
with the second note that accounts should be 


^le to the order of A. B accepts tl)c bill, 

•nt. A sues B on the hill. B proves tliat it w i^ 
accommodation to the plaintiff as to tlie resifluc. 

looked into in determining their 
If eld that even assuming that tiie plea of 
contemporaneous agreement was inadruissihlt* 
in evidence \mdcr S. 92 of the fi^videiH e .Act, 
the plea could be considered as one of p.irti.il 
failure of consideration which could he iiear! 
under S. 44 of the Negotiaf)le lnstriirn(‘nts Ac» 
1935 Mad 253 (254) [AIR V 22]. 

[4] Where a lesser amount than shown ik 
the promissory-note is advanced hy the pjyiw 
tiu" lialnlity of the nniker is nnd t S. 44 pro* 
portionatelv reduced. 1916 All 310 ( ^>12' ' Mli 
V 3] (DB). ' 

[5] Pronotes executed hy junior nu‘nd)er of 
rich family who was not in possession of 
management of family properties and o 
was borrow ing reckit*ssly under the inducii; e 
of l)ad companions — Suit on pro-note> — 
that no presumption as to (piantnm (d (oe. 
sideration could he raisc^i and lender u i > 
hound to prove l)y affirmative evideiai* (hi: 
full amounts were' advanceii — If evident c 
establishes payments of smaller amount , “s. 4-4 
will apply and plaintiff will he enlili/d to 
recover only the amounts proved to have Ihsmi 
actually advanced. 1935 Mad 769(774,7731 
[AIR V 22] : 58 Mad 841 (DB), 

[6] Wliere a promissory note, has In'mi 
endorsed to a third person, S. 44 caunet he 
applied so as to prejudice his rights. \\ fieri 
the maker of the promissory note staiith m 
immediate relation to the payee S. 44 wonld 
entitle the debtor to relief. ('55) 1953 .Aiulh 
WR 870(8711. 

[7] W’here a promissory note is exec uted tor 
an amount in excess of what was due on the 
basis of Madras Agriculturists Relief Ach 
there is failure of consideration in so far as tl»e 
excess amount is concernetl and the phiintin 
would not be entitled to more tliaii v\hat 
would be due to him after applying the 
sions of that Act to the original debt arid it> 
renewals. 1953' Mad 975 (Pr 4) [AIR ^ 

C 385]. 

[8] Renewal of pronote after commcnce- 
ment of Madras Act 4 of 1938 Contention 
that the second promissory note is not 
ported by consideration to the extent 
excess of the sum that would have b^*^ P . 
able under the earlier note if scaled dow i 
JSeld that the debtor could not question 
validity of the consideration and could 
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4S. Partial failure of consideration not C3rs Stirg of m:)n€y« 

Where a p^^rt of the consideration for which a person signet! a promissory 
note, bill of exchange or chetjue. tlunigh not consisting of money, is ascerUin- 
able in money without collateral emjuiry, and there has l)t*en a failure of that 
part» the sum w !)ich a holder standiiyg in immediate relation with such signer 
is entitled to receive from him is proiwrtioiially rcHlucaxl. 

•[45 A. Holder s right to duplicate of lost bilb 

Where a bill of exchange has been lost l>efore it is over due, the |X‘rson who 
was the holder of it may apply to the drawer to give him another hill of the 
same tenor, giving security to the drawer, if reuuirtHl, to indemaify him against 
all persons w hatever in case the hill alleged to Iiavc Ix^en lost shall be found 
again. 

If the drawer on reouest as aforesuul refuses to give such duplicate hill, he 
may lx? comjx'lled to tio so.] 

(a] Irii^rted by the Negotiable Instruments Act, ill ol KS85h S. X 


CHAPTEll IV 
OF NEGOTIATION 

40* Delivery. 

The making, acceptance or indorsement of a promissory note, hill of exchange 
or cheque is completed by deliv'ery, actual or constructive. 

As l>etw(‘en parties standing in immediate relation. (lelivcTV to Ih’ <‘fb*ctual 
must Ih‘ made by the party making, ataantirig or indorsing the instrument, or 
by a person authorized by him in that benall. 


Section 44 Note 1 ( -ontd.) 

ph* id tail UK' ( r<in vhlcr <it ion .iml t ovnr tlu* 
.unount so p ini sinrr tin* v'H fion <ippl ic ihic is 
I d ot Miidr.is Ar t 4 ol 10 inifl not h and 0. 

* 1955-2 Mad l> fom i572’. 

Section 4.5 Note 1 

[1] PromiHsory note sivtnnd to rtet one small 
c ash paym<*nl anil cam (‘llaticMt ol old i>roniis- 
‘a)rv-n(^tt*. Sort ion 45 docs m>t ipi>ly, (M*r’ausc 
the consideration is not “ascort am able in 
monev without (‘ollateril lujriuiry.” 1940 
Kang 152 (152) lAlK V 27] (DK). 

12] W here a Inmdi has IwH-n drawn lor the 
price of a nuniU'r o{ hales arirl only a |>art of 
the liales have Iwsen deliverml, the < ons»dera- 
tion for the hundi has failesi witli reference to 
all the undelivered bales as against the paycf. 
In a suit on the hnndi, the case • h(>uld Ik? 
dealt with as if it were f or <larnagt?s for lin*ath 
of ca>ntract and the epM^stion as to w ho liroke 
the contract *ihori!d Ik‘ ^jone into. 1923 Mail 
1168 UTO) [AIU V 12j (DB). 

[3] Suit under O. 27. Civil F. C., for re- 
covery of amount due under hundt executc?d 
in consideration of plaintiff agreeing to lease 
his garden iip<^)n certain terms -- iNdendanf 
pleading that due to plaintiff’s failun* toper- 
form terms of contract he had suffereti loss in 
excess of the amount of himdi — fUui that the 
plea amounted to a partial failure of con- 
sickratton which could not lie ascertained in 
inoncy without collateral inquiry and as such 
was not a valid dfrfence unoer S, 45 to a suit 
on the negotiable instrument. (TO) 4 Sind L H 
147 (I4a,l49h 


’4 . Suit on pro-note e\e<-utMl hy defendant 
for pru e of tret s pun !» isrd Di leud.int pleail- 
liig .1 Sft-nii in I*‘spe( t ol some tOH'S eiil and 
ren)ov<»d bv third pirties i l iiniuig adventely 
to pbiintiil — //e; / th it S 45 did not bar the 
pl'M though it invnUed adpidu ition as to 
pro (* ol trees removc'd. g.UI) 1936 Mad \V' N 
ISM .1892 

Section 45A Note 1 

[1] Wdicre a hundi payahle at sight, is lost, 
till* iioldei is not as of riglit entitled to demand 
a du[>h( ate under S. 45-A. But a fhiplicatc 
may Im* tlem inded wdiere a hill is lost lieloro 
or alter maturity, as the right to ilefiiaiid 
duph ate is a part of the meieanble laws of 
the countries. I924 Lah 198(199) (AlH V ll:. 

SECTIONS 46.48 SYNOPSIS 

1, SCOJK?. 

2. IntcTpreixtioii. 

S. Delivery . 

4. “DeUvered condKJonally or for ipecial 

purpose.” 

5. Endoriement- 

6. Assignment. 

7. Oml «»«ignnienf- 

1. Scope.- {!] 1 hmigh flie liability in rela- 
tion to a profmssory»iiotc or iie||50tiahle instru- 
ment. attaches by or from delivery and S, 4d 
provides that as U-tumi tlie parti#?s to an 
instrument )that means to nay, tlx? immediate 
parties) it may l>e shrxvn that tliis inttrument 
was dehveted comhiiatmUy or for a ipecial 
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As between such parties and any holder of the instrument other than a holder 
in due course, it may be shown that the instrument was delivered conditionally 
or for a special purpose only, and not for the purpose of transferring absolutely 
the property therein. 

A promissory note, bill of exchange or cheque payable* to bearer is nego. 
tiable by the delivery thereof. 

A promissory note, bill of exchange or cheque payable to order is negotiable 
by the holder oy indorsement and delivery thereof. 

[a] As to promissory note payable to bearer see Foot-note (a) under S. 4. 


4T« Negotiation by delivery. 

Subject to the provisions of section 58, a promissory note,* bill of exchange 
or cheque payable to bearer is negotiable by delivery thereof. 

Exception — A promissory note, bill of exchange or cheque delivered on 
condition that it is not to take eilect except in a certain event is not negotial)lG 
(except in the hands of a holder for value without notice of the condition) 
unless such event happens. 

Illustrations 

(a) A, the holder of a negotiable instrument payable to hearer, delivers it to IVs agent 
to keep for Ji. The instrument has l)een negotiateef. 

(b) A, the holder of a negotiable instrument payable to bearer, whieh is in the Iriiuls 
of franker, who is at the time the hanker of H, (hn‘cts the l)ank(T to transfer the 
instrument to li's credit in the banker’s account with Ji. The hanker does so, and accor. 
ilingly now possesses the instnunent as ii’.s agent. The instrument has been negotiated, 
arut J> has become the holder of it. 

[a] As to promissory note payable to bearer see Foot-note (a) under S. 4. 

4S. Negotiation by indorsement. 

Subject to the provision.s of section 58, a promissory note, bill of exchange 
or clieque ^[payable to order] is negotiable by tl^e holder by indorsement and 
delivery thereof. 

[a] Substituted for the words “payable to the order of a specified person, or to a spfvine<l 
person or order,” hy the Negotiable Instruments (Amendment) Act, 1919 i\ 111 (’t 
1919), S, 4. 


Sections 46-48 — Note 1 (cojitd.) 
purpose only, and not for the purpose of 
transferring absolutely the i)roperty therein. 
It may he shown that the instrument was 
delivered as collateral undertaking given to 
the creditor, to he enforced only in tne event 
of the dtd>tor failing to discharge some con- 
temporaneous undertaking. There is no diiler- 
ence in substance Imt only in ilhistiation and 
application between the provision in S. 46 
and proviso 3 to S. 92 of the Evidence Act, 
1927 All 292 (293, 294) [A I R V 14] : 49 All 
404 (DR). 

12] Property in hill passes to endorst^ on 
delivery actual or constructive under S. 46. It 
does not pass on mere endorsement. 1924 Bom 
205 (206) [AIR V 11]. 

2. Interpretation. — [1] Words “as between 
such parties and any holder of instrument, 
other than holder in due course” in S. 40 
mean “as Iwtween maker and payee or 
endorser and endorsee or endorsee and any 
holder, other than holder in due course or as 
between any one of such parties and any 
other.” 1928 All 289 (292) [AIR V 15]: 50 All 
754 (DB). 

3. Delivery. — [1] A person may sign pro- 
missory note or negotiable instrument in his 
own house and keep it there without incurr- 


ing any obligation to any one at all. When 
such document is tendered to luvl 

accepted hy him, there arises en!>tr.»rt 

between parties. Signature oii 

instriimeiit becomes necessary be('au>e ot pro- 

visions of S. 4. It is only preparation. It aoe> 
not amount to offer, and therefore <Uh*s not 
become part of the contract. 1939 Hoju -Inl 
(463) [AIR V 26] : I L R (1939) Rom 6>L. 


[2] Plaintiff sent cheque by ordinarv po‘'t 

endorsed in favour of one T , held * 

had interest left in him in cheque, ‘li- 

very under S. 46. L926 Bom 262 (26 >; A i 
V 13] ! 50 Bom 118. , , . 

[3] Under S. 46 delivery hy maker 
authorised agent to l^eiieficiary under ^ 
siiHicient to complete transaction evidenevv _ 
note — Delivery need not necessarily 
payee. 1939 Mad 858 (859) [A I R V 2bi^ 

[4] Endorsement and 

of payees of promissory note 
and delivery is ineffectual to operate as ^ 
tiation — Other payees can J S40 

valid endorsement, thereafter. 1953 N 
[Pr 3) [AIR V 40 C 323]. . i, 

[5] Under S. 46 the making of a 

on as it is de ivered by 


complete as soon as it is 
Irawer to the payee. The ^ not 

ictual or constructive. The on 

>e to the person whose name is wn 
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Sections 46-48 — Note 3 

cheque or even to any agent authoristM.! by the 
person named as pavee. So long as the deli- 
very is made by the j>ersoii drawing the 
cheque with the intention of making payment, 
the property of the dravs'i'r in the eluvjne 
passim to the paviv. 1952 Nag 253 (Fr 9) [A IK 

V 39] : I L R (1949) Nag 620, 

4. '^Delivered conditionally or for special 
purpofe2’ — [1] Where the plamtill in whoM^ 
tavonr the i>ronote was endorsetl knew that 
consideration for the note had faile<l ainl that 
therefore the defendant havi no title to lU'^o- 
tiate it in favour of the plaintifl, the plaintiff 
would have no eause of aetion against the 
maker. Sc^t tion 43 would not apply to such 
case, (’ll) 10 Mad L Tim 79 oSU a)HV 

[2] LXdivery of uistriiment tor s pen i fie pur- 
pose Old V- Property dot‘s lUJt pass endorsee. 
I9,>a IVsli 181 (182) i^AlH V Z 

[:V! StH'tinn 46 id tlir Negotjable Instnuneuts 
Act and S, 92 of the Kvuit'iK e Act should \n* 
read togetlier. Sec tjon 46 would make an oral 
contemporaiHuuiS agreement rvuuleruig liahi- 
lity to pay undt r a promissory note pavahle 
on tlernand I'ouditioual on tlie happening i»f 
an event, fiindmg })et\\i‘eii tlie p.irties to the 
note and any holder of the instrnirKUit otiu'r 
than u fioldcr in due (oursc hnt not on a 
holdt r in due eourse unless it \s i'* provtsl that 
he had kiunv lidge <*t it wht n tlie iuit<* was 
endi'rsed to him 1951 (' d 55 (I*r 24) AIK 

V 38 C; 19] : I f. K (1952) I Cal 395 (Idli). 

[4] If a contemporanetMis (»ral agre<‘inent 
amounts to posti)oiH!u; li ahilitv under a pro- 
missory note which is pay able on dennind 
mild the iH*rtormaiu < of a certain condition, 
then evidciu e (d su< h agrrt inent ufudd he' 
atlinissihle uiuler pri^«v ino 3 to S. 92, Kvidiuu e 
At t. If on th<* other li and the agreement only 
amounts to’ an arrang intuit for poNtpoiiernent 
of the payment, evideiu a* ot sut h an agrt'<'- 
ment cannot In* giv< n as it is in dnt*< t contlict 
with the tt'rrns ol the notiu 1951 C3d .55 tPrs 
24. :¥)} [AIK V 38 C HT: ILK (1952) 1 Cal 395 
(UK). 

iv5| Agrcvment postponing liahihty must lie 
proved — It Cannot ha interns! - - S. 92, ICvi- 
deiice Act is not altccted-'Oral agreement tfiat 
amount is pav.ihle only after accounts liave 
iKnm takt*n ami if st>inething over that amount is 
found due is inadnii'-sdile. 194 > Siml 67 (70, 71, 
72) ! AlH V 3o:dLK i l942> Kar 516 
P C: 198 (202) : A 1 K V 25, : 1938 Kang L H 
417 : 32 Siml L K 810 4- ]9 >() All 529 ( 530) 
[AIK V 17] a>B) 

[Sre 1928 All 289 (2^X9 LM H V lob .50 All 
754 (UK) -f 1927 All 292 (29>. 294) [A I H 

V 14] ; 49 All 46-1 (DK)d 

(Blit *c« 1939 Pat 495 t49.5) f A 1 K V 26]. 
(Oral evidence can I k' adduced to prove ;igre<*- 
ment suspending the corning into force of 
contract contained in promissory note,)] 

[6] The defendant in a suit on promissory 
note may show that the promissory or>te was 
ddiverea to the plaintiff condiliotially or for 
a special purpose only. He may prove an oral 
coUatem] agreement, not in d^casamx of tlic 
contract arid altering the legal effect oi tlie 
proentatmry note, but suspeiKiing the eUoctivix- 


ness of the pronote until some conilition in 
fulBlhd, 1957 Madh B 90 (Frs 6, 7) [AlH V 44 
C 371 (DH). (Suit on prtHniKjtory note — tlral 
agreement that pn>inissory note was not to lie 
presenliHl for p,*yinent and that amoont 
securtnl by it was to Iw* adfustesi towiiois pay- 
ment of outstanding bills. Iieing in deleasanre 
of uncorKiittonal undertaking cannot Iks 
pleasltsl in ilcietice It may afford grcHtnd for 
cross- act Ion 3 

[7) Pronote could Im** shown to la* given aJi 
stxmrity. 1928 Mail 122^8^239)1 A IK Vl5j(DBK 

5. Fiidorsemmt. — {\] Promissory note 
payable to oriier l>eliv(*ry without eiulorse 
ment 'I r.insfcnse gets no title. 1914 t2d 506 
(567) [AIK V 11 (I)IV). 

[2] A pnHiiissoiv note e3ttn'utt*sl in favour of 
nimetl paying is nayabh* to his ortler and 
vvlicre it has not Imvii endorsinl by paytT in 
favour of ludder, such bolder cannot rtnover. 
1934 Bom 356 (358) [AIK V 21] (DK). 

[31 Promissorv note payable to particular 
|i<*rsoii ' Nothing to slinw that transfer ot 
same is prohduti'sl It is a negotiahlc iiistru* 
mt*nl payable to ortler It is negotiable fiy 
einlorscment ' Hut llu' endoiseinent must lx* 
with intention ol i oustitntmg the endorsi^ as 
the hohler thcri'id, accomt»anicd by delivery 
of the in'goliablc iiistrnimnt. 1957 Nag 65 
(Prs 30. 32) [A I U V 44 C Zi \ : i L U (1950) 
Nag 850(1 )Bi. 

[4 Men* stateinent (hat endorsf'r hat rtt- 
c('ive<l payment from third t>i*rsc>n follownl 
l»y his signature is not assignment or endorse- 
nvnt proiiiissorv nnt»*. 1936 Mail 417 (419) 
iAIKV2L' 

(.5i VVfirre tin* original debt in nwiMnd of 
wbii h the jironiissory note was pasMsl is not 
rtssigiKHl to the euiiorse^' of the prmnisKory 
nuft*, ciidorsis* can only sue On the promissory 
imti* itself and not the tlrlil Ivllcn t of endorsi'- 
rnent is that pnijx'rty in the promissory rmte 
is transferred to the endorsis* with the right to 
further negi>tiali<m. But the endorser has no 
title to the debt. 1951 Bom 345 (IT 2) [AIK V 
r>8 C 74) ; ILK (1951) Bom 108 (UK). 

[6] Where endorsement on promissory note 
is of ofdm iry kind and imt transferring delat 
itself indorsee cannot sue non..ex» c'utant co- 
pircvuers on ground of their bahillfy nndei 
Hindu Law. 1939 Mad 846(847) [AIK V 26; 
(DB). 

[7] Sale of pro- note in ex<*ciitiori of decrist' 
— Negofi ihle Instrniin'nts Act not in (or«:e 
where sale torik pi n e — Knd<?rsefnent under 
O. 2L B. 80 or execution of sale-rlrs('d not 
rux-'cssary — Sale lK*comes absolute under O 21, 
K. 77 (2) on payment of purchase money. 
1953 Him-Pra II (IT 7) [AIK V 40 C 6]. 

[8] Where a promissory riote is ciulorsod and 

delivere<i fjy only </nr tA the paytx^s llw^re i# 
no valid endorsement and delivery of the note 
is fncflectual to operate as nf^oBation of thri 
note. It is therefore ojxm to the Other nayo»^» 
at any tim*’ tle*reafter to a frcKh and 

valid enclorserneut and nagofiatiom 1953 Mad 
840 <Pr 3) [AlH V 40 C 3i3]. 

6. Affignmeiit* — [1] S. 46 providof for 
only om mmk of transfirr, that If, by negotiot- 
ing tlie iiift^nmont by meiim of smdorfimmtt 
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49 . Conversion of indorsement in blank into indorsement in full. 

The holder of a negotiable instrument indorsed in blank may, without signing 
his own name, by writing above the indorser’s signature a direction to pay to 
any other person as indorsee, convert the indorsement in blank into an indorse- 
ment in full; and the holder does not thereby incur the responsibility of an 
indorser. 

50. Effect of indorsement. 

The indorsement of a negotiable instrument followed by delivery transfers to 
the indorsee the property therein with the right of further neratiation; but the 
indorsement may, by express words, restrict or exclude such right, or may 
merely constitute the indorsee an agent to indorse the instrument, or to receive 
its contents for the indorser, or for some other specified person. 

Jllustrations 

li ^ signs tlie following indorsements on diilerent negotiable instruments payable to 
l)earer : — 

(a) “Pay the contents to C only.*’ 

(h) “Pay C for my use.” 

(c^ “Pay C or order for the account of BV 

(d) “The within must he credited to C’.“ v /-* 

These indorsements exclude the right of further negotiation by 


Sections 46-48 ■— Note 6 (contdj 
and delivery. This does not mean that there 
is no other metho^l of assignment of a promis- 
sory note. Tliere are two other nuxles of 
transferring it; and these two other methods 
are by operation of law, and transfer as a 
chose in action as contemplated by S. ISO of 
the Transfer of Property Act. A comparison 
of S. 130 with S. 137, T. P. Act clearly sliows 
that the transfer of a promissory note by 
means of writing is not barred. Section 137 
saves negotiable instruments from the opera- 
tion of S. 130. This does not mean that S. 130 
cannot be availed of for a transfer of a negotia- 
ble instrument, nor does S. 46 of the Negotia- 
ble Instruments Act debar a party from resort- 
ing to the provisions of S. 130, T. P. Act. While 
the transfer l)y negotiation of a document clo- 
thes the tran.sferee w'itli certain rights the as- 
signment of it as a chose- in action under S. 130 
is limited to such rights as the transferor had 
in the document, i.e., the assignee takes only 
subject to the equities in favour of the maker of 
the document. Therefore an assignee of a pro- 
missory note otherwise than by indorsement 
such as a transfer by means of writing under 
S. 130 of the Transfer of Property Act, can file 
a suit on the promissory note. 1956 Andh 9 
(Prs 29, 30, 31) [A I U V 43 C 21 + 1935 Bom 
543 (346) [AIR V 22] : 59 Bom 573+1933 Mad 
133 (133) [AIR 20] + 1937 Oiidli 405 (405, 
406) [AIR V 24] : 13 Luck 373 (DB>. 

[2] Transfer without indorsement or deli- 
very — Transferet? would have no better title 
than his transferor, fie would not have rights 
of ‘holder’ under this Act. He would be 
merely in position of transferee of anv ordi- 
nary chattels. (’12) 16 Cal W N 666 (667) 
(t)B)+1956 Andh 9 (Pr 31) [AIR V 43 C 2]. 

[3] Endorsement is not the only means by 
which negotiable instrument can be transferr- 
ed. Transfer of promissory-note by means of 
registered instrument is valid. 1937 Pat 100 
(102) [AIR V 24] : 16 Pat 74 (FB). 

[4] Transfer of promissory note by endorse- 
ment and delivery can be made untler formal 
sale deed. (»43) 1943 All L W 537 (538). 


[5] Written assignment of promissory note 
by a separate document confers on assiiinee 
title to Stic. 1921 Low Bur 92 (94) [.MR V H] ; 
11 Low Bur Rul 174. 

[6] Bights and liabilities under a pronote 
cannot be transferred by mere book entries. 
It must l)e by assignment or eudorsomi'iit .n - 
cording to law. 1943 Sind 67 (72') [AIR \’ AO;: 
ILR(1942) Kar 516(DB). 

[7] Pronote in favour of deceased —Common 
manager appointed under S. 30, Succession 
Act, represents estate of deceased and can sue 
on pronote though he is not liolder in due 
coarse. 1941 Pat 403 (404) [AIR V 281. 

7. Oral a.ssignment. — [1] Assignment can 
be oral but it does not confer rights ot holder 
in due course. Assignee l\as only the rights, 
title and interest of assignor — - Where theeii- 
dorsee does not claim interest adverse to real 
beneficiary, oral assignment in his favour may 
be presumed. 1919 Lab 85 (86) [A I K ^ 6) • 
1919 Pun Re No. 29 (DB). 

[2] In Punjab, there can be valid oral as- 
signment of promissory note, as T. P 
not in force. 1932 Lah 30 (31) [AIR \ 1^^ + 
1936 Lah 547 (548) [AIR V 23] (OR). 

[But see 1920 Low Bur 42 (43) lAlR v 
10 Low Bur Rul 96]. 


Section 49 — Note 1 

[1] Instrument not address hI to drawt'c c mi 
become bill of exchange if third person * 
dorses acceptance which is riot [ j , 

with address and acceptor oecoines ‘ ^ 

under instrument and is estopped Loin _ 
tending that he is not drawee. 19 >0 Lai oa- 

(699) [AIR V 17] : 57 Cal 69 d (DB). 


Section 50 — Note 1 

[11 Section 50 is not limited to ne^tubU 
instruments payable to oav- 

any negotiable instrument whetber ^ 
able in the first instance to order to 
The illustrations to the section ^ pay- 

that endorsements made on instru 
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fe) “Pay C'\ 

( f) ‘Tav r vain** in .uxMwint with the Oriental Bank/* 

(*j) “Pay the contents to C, Wing part of tW cousider«ti(»i in a c<*rtam of 
assignment cxetnitevl by C to the intlonter ami others ’* 

Tht^e indorsements do not exebule the riglit of further negotiation by C. 


Section 50 — Note IfconldJ 
able to Warer can have a rt^strictive eth^ct 
upon its nf‘gotiabilitv. 1925 Wm 175 ^HS) 
lAlR V 12 u 

|2 j The endorsix' of a promissory not*: under 
S, 5<t stands in the shc^‘s of the eiulorser. un- 
less apt languag<" is umhI to res*‘rve to himself 
any st>t*cified riglits. 1917 MadhWB^MAlH 
V *i; iDHK 

■;>j \\ here the original debt in n*sjxx't of 
svhit'h the promissory note was pasved is not 
assigned to th(* cMitiorsix' of {be ]nomi>sory 
note, the endorsex* can only sue on the pro- 
missory note itself anti not on the vlel»l. ivi5l 
liom 545 /v45' i AIU V' >S C 74J : I L H U951) 
liom 108 vOB) + 1921 lanv Bur 44 { It0 ‘AIK 
\ 8; : 11 Urn Bur Hul 157 ^>10 

4 , A transfertH* of a hundi for no I'onsi- 
tleration has got llu* rights of the traiiNferor 
.Old CiUi sue till' maker, hut he cannot have 
the rights of holder indue course 19'*> Lah 
1014 11014? ‘AIB V 20i. 

'5, In a suit hv the traii'-fi’rf't"' of a promis. 
Nory-nitfc the maker of the noti* c innot rat^e 
tin* jiliM tli it no conviticr ition pavsetl f or the 
transfer in favour of the pl.mitill .ind tiu' 
pi linfilt can recover s\ hatever is ])ay ilih* hy 
the maker to the tr insf(*ror if tlie note is not 
fully supported by consideration. 1952 All 
B-18'(B48^ AIK V 19, lOIVK 

O; In a suit biaeight h>' tlie endorsee of the 
payee of a promissory note against the exe- 

< utant, tfie 1 1 aim fiy the payee or his eiMiorsee 

< annot be ijuestioiusl fiy the maker of the 
promissory note on the grouiul that tlie payee 
was only a henamidar. 1959 Mad 858 (859) 

AIH V 26:. 

17] In the absence of any rule himitng the 
parties and of any agrixmient fM*t\vtsen tfie 
parties, tfie transfers of a pro- note in favour 

a bank by its cnstoiner is not bound to 
allow a set-rdf of an amount due from Ins 
transferor. 1942 Mad 50 (51) lAlH V 29 . 

-8j Pro-note bv P in favour of /< — On same 
date by agreement /» to pay amount of pro- 
note bv instalments — H iiuJorsing pro-note to 
O— lield could t ike adv uit.jg«' c.I agnixanent 
tor purposes of limitation. 1944 Mad 57 (58» 

! AIH y 51 j. 

9j Kiulorstx* not prnvtxl to be liolder in ibie 

< ourse IV entitled only to such rights as 
rndorxer umler noti^ lias. 1957 .Matl 4 >8 >459? 
lAIH V 24; (DB). 

: 10] Where issues a chrxjue in favour of il 
svlio cn<ior.ses it in favour of f who again, m Ins 
torn eiidorM'S tin* safvl chiXJue in favour of I) 
by an unrestrictrxl f^naorseuifuit, a suit 
lirought by t ag iinst A to nx over the amount 
on the clieciue oeing disb<moure»! is lialrle to 
W dismissed. 1930 Lah 248 (248, 249) [AIH 

til] Written assignment of promf$iir*ry note 
— Aiisignee gets right to sue upon it — Endorse- 
ineni on pro-note is not oeccasary to uiakc 


lutsigiiment valid. 1957 Diulh 405(405,406) 
[AIU V 24i ; 15 Lm k >75 (DBh 

[12] When' under the terms of nil agree. 
ment all the assets und li.ibdities of » con- 
cern were transferrnl the transietrr Inx'iime 
entitletl to the aimnmt due under a promis- 
sory note which was m favour of the trans- 
fenm coficern. l*he title passt»s hy reastm of 
the transfer dtxxl even though the promissory 
note is not tliily endorsetl to the traiolertv* by 
the transferor. 1954 Mad 820 (821, 822) 1 AIH 
V4l(:274l. 

[I5i Promissory note !>y ^4 to At — Sale of 
pn^pertv l>y A to T— Ibx'ital in sale-alml that 

agree<l to pay note debt — Note endorstxl by 
a to pi lint iff — //r‘9 plaintiff eoubi not make 
( ' li.ihle for iK>te debt as (mdorsetnerit did not 
ainonnt to assignment of right under agree- 
ment in sale-diM'd. 19 Mad 240 (245) [AIH 

V 22]. 

[14] Section 50 rtxjuires tliat the restriction 
or exclusion of the right of further endorse. 
nu*nt must he hv express words. 1922 Mad 
210 (210) 1 AIH V 91 (DM). 

• 15; Si*< tioii 50 whi(. h di'als witli svhut uro 
known is restrictive luidor s(»in»'nt.s which in 
express words rrstrii/ or exa huh* the right of 
till* entlorsee, cannot he made applicable to 
( ases where the endoisix’ wishes to satisfy the 
<5‘ouft by oral ('vultMu e, that he was eminrseo 
lor a particular purjiose only. 1951 Bom 209 
(215) [AIK V 40 C m] 

[16; W here the endorsement is in blank 
It only op<*ratrs to transfer the profKTty in 
tlie iiistniment ami not us an assignment of 
di'bt. An eiidoi S4 nieiil may oixuate to assign 
tfie del)! as w(41 when it is so wordtx! and tno 
renjuiremerit V of tin* law with reganl to stamp- 
ing are complied vvitli, luit unless there is an 
endorsement of this nature the endorsrxs ha* 
ligfit incTely c»n tlie nistruiitent. 1958 Mad 577 
i579> [ AIK V 25] : I I, H (195H) Mad 568 (FB). 

• 17] The endorstx* of a promissory note exe- 
cuexl by the managing memlM^r of a nirnlu 
farntly is Imiitixl to his reunify on th<‘' note, 
unlr-ss th** emiorseuieiit is so wordeil as to 
transfer tlie ilebt as well arul the stamp law is 
compluxi with, und, lheref<>re, in tlie case of 
.in ordinary endorsement, the mulonwx can- 
not sue the toin-i-ioxuit ant copari Clears cm tfie 
ground of their lialiility under the Mindu 
I/4W . 1958 Mioi 57*^ (579) AIH V 25i I L H 
tl958? Mad 568 (Fl9. <A I B 1917 Mad «L 
(OerruW.) ♦ 1945 Mud 129 (129^ [AlH V 521 
♦ 1942 Mad 742 (742) (AlK V 29| ♦ 1942 
Mud 161 (165. im ) , AIK V 29) : 1 5 H (1942) 
Mad 204 tUB) ♦ 1940 Mud 174 (174) fAlH 

V 27] ♦ 1959 M ol M6 (847/ [AIH V 26 ] (DBh 

[18] If an «mdorsi5x? of a pronote eic*:uttid by 

the manager of a pMiil Hindu family retram- 
feri the pronote in favotir of tlie original ci«. 
ditor, thf suit can l>e filod bv tins originul 
creditor against f>oth the maker gwl other 
memficn m tlie family to recover the debt 
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Section 50 — Note 1 (contd.) 
from the shares oi all the members in the 
family properties. This principle applies even 
to a case where, after a decree lias been pass- 
ed in favour of the endorsee, the decree itself 
is transferred to the original creditor, 1945 
Mad 129 (129, 130) [AIR V 32]. 

[19] The indorsee for collection is in no 
higher position than an agent and the in- 
dorsee can himself sue on the promissory 
note without getting it re-indorsed in his 
favour. (’58) 1958-2 Andh VV R 279 (280). 

[20] An endorsee for collection of a pro- 
missory note cannot be given relief against 
the joint family properties of the sons of the 
maker. If, however, tliey are brought on the 
record as legal representatives of their father 
on his death pendente lite, a decree can be 
passed against them payable out of the assets 
of the fatlier in their hands. 1944 Mad 500 
(500, 501) fAfR V31] * 1939 Mad 846 (847) 
[AIR V 26] (DB). 

[But see 1942 Mad 742 (742) [AIR V 29].] 

[21] Promissory note endorsed to another 
person for collection of principal and interest 
— Endorsee is agent for collecting money and 
cannot negotiate it to another person unless so 
authorised by principal. 1940 Mad 27 (27) 
[AIR V 27]. 

[22] Even an endorsee of a promissory note 
for collection only can maintain a suit by 
himself on the promissory note though he 
may not be beneficially entitled to the amount 
due thereunder. 1956 Mad 364 (365) [AIR V 
43 C 110] : ILR (1956) Mad 837 (DB). 

[23] An indorsement for collection does not, 
as between the indorser and indorsc^e, pass 
the property in the bill to the indorsee though 
it puts riim in a position to make title for a 
subsequent holder in due course. (’07) 30 Mad 
441 (443) (DB). 

[24] Although the endorsement of a nego- 
tiable invStrument and delivery transfers to the 
endorsi^ the property therein, yet if the in- 
strument is delivered conditionally or for a 
specific purpose only, and not for the purpose 
of transferring property therein, the property 
does not pass to the endorsee. The endorser 
may limit the right of the endorsee by express 
words. Where the endorsement contains no 
explicit words limiting the rights of the en- 
dorsee or is a blank endorsement, it is open to 
the endorser to lead evidence to show that it 
was really a conditional endorsement for a 
specific purpose only, namely, that of collec- 
tion. 1936 Pesh 181 (182, 183) [AIR V 23] 
(DB) 1924 Lah 640 (641) [AIR V 11]. 

[25] Defendant drew a hundi in favour of 
the plaintiff who endorsed it in favour of 
third party for collection. The amount not 
having been collected, the plaintiff sued on 
the hundi which, however, was not re-endors- 
ed by the endorsee — Held that the plaintiff 
had a right to maintain the suit as the en- 
dorsement was conditional and for a specific 
purpose. (’10) 7 Mad L Tim 271 (272) (DB). 

[26] Promissory note drawn by B in favour 
of AT or to his order — M endorsing it and 


handing it over to V for collection — M dyinjr 
— V suing on note — Held, that endorsement 
followed by delivery passed proi>erty in it to 

V who, therefore, had right to bring suit. (T(b 
5 U)w Bur Rul 198 (199). 

[27] Where the promisee is party to the 
suit and the pro-note is in Court there is no 
merit in the plea that there is no formal proof 
even of the endorsement of the suit pro-note 
in favour of the plaintiff. 1950 Trav-Co 11 
(11) [AIR V 37 C 7f(DB). 

[28] The indorsee of the promissory note 
executed by A in favour of H should be en- 
titled to the amount under the promissorv 
note and not the amount which he might 
have been proved to have actually paid for 
the indorsement or the assignment of the pro- 
missory note in his favour by B. 1954 Mad 
960(960) [AIR V 41 C 335]. 

[29] Promissory note by guardian of Hindu 
minor for debt binding upon minor’s estate -- 
Suit by indorsee lies when indorsement i'' 
traiisler of debt itself — Fact that it is not 
stamped docs not mean that indorsement d(Xs 
not transfer debt. 1950 Mad 206 (208) ‘Alb 

V 37 C 89]. 

[30] Assessee carrying on business at 
Bhatinda not then part of British Indi.i — 
Supply of goods to Government of India ~ 
Payment made f)y cheque drawn on Delhi 
Bank — Cheque received at Bhatinda — Asst sse*' 
selling cheque to branch of Patiala Bank at 
Bhatinda and receiving money — Cheque trans- 
ferred to Patiala under S. 50, Negotiablr In- 
struments Act — Assessee held receiveii payment 
at Bhatinda — Siihsc*quent receipts at Delhi by 
the Delhi Branch of P.itiala Bank were re- 
ceipts by the Bank and not by the assessee. 
1953 Punj 215 (215) [AIK V 40 C 84j ; I i. h 
(1953) Punj 3o4 (DB). 

[31] When an indorser comes again in po.N- 
session of the negotiable instrument in he 
own right he is entitled to say so far as the' 
parties antecedent to him are conceriuxl that 
he never made the indorsement. So far as 

f iarties siibsecjiient to him are concerned ins 
iabilities to them are discharged. Thus may 
he shown by striking out the subsequent in- 
dorsement but the suit is maintainable even 
if he does not strike out the subs«jueat en 
dorsements. Striking out of the siibswpient in- 
dorsements may be necessary in case it is 
intended that the document is to be negot’ at; (i 
further, but when case is to be brought m a 
Court of law it is a mere formality. 19o9 Uaj 
84 (85) [AIR V 46 C 27] : I L R (1959) 9 ID} 
177. 

[32] Subscriber to chit fund executing 
missory note for money payable to chit lun 
by way of future instalments — Promissory note 
to be deemed as discharged on payment o 
monthly instalments — Suit by endorsee ot pr 
note — Held promissory note was not by 
of security tor payment of remaining ms a - 
ments — Indorsee nad the right to enforce p 
missory note and recover whate^r 
was payable by the executant. 1960 Maa ^ 
(315, 316) [AIR V 47 C 103]. 
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81 . Who may negotiate. 

Every sole maker, drawer, payee or indorsee, or all of several joint makers, 
drawers, payees or indorsees, of a negotiable instrument iiuiy, if the negotiabi- 
lity of such inslrunient has not l>eea restricted or excluded as mentioned in 
section 50, indorse and negotiate the same. 

Explanation. — Nothing in this sc*etion enaldes a maker or drawer to indorse 
or negotiate an instrument, unless he is in lawful possession or is holder thereof; 
or enables a payee or indorsee to indorse or negotiate an instrument, unless he 
is holder thereof. 

lilustralicm 

A bill is drawn payable to A or order. A indorses it to ib the imlorsmient not 
ing (ht? words “or order’’ or any txjvavaleut wonls. H iniy nc>:ntiato tiu* instrument. 

62 . Indorser who excludes his own liability or makes it conditional. 

The indorser of a negotiable instriunent may, by express words in the 
indorsement, exclude his own liability thereon, or make such liability or the 
right of the indorsee to receive the amount due thereon do[>end ujHm the 
hapjxuning of a specified event, althougli such evt nt may never happen. 

Where an indorser so excludes his lialiility and afte^\^ ards becomes the 
holder oi the instrument, all intermediate iiulorsers are liable to him, 

/;* U: trntvms 

(n) Tbr indorsor of a no>;otiabl<‘ instruinoiit signs bis n.mio. adding tb<' wouU — Without 
m^ourse.” 

Uiwn this intiorscMnont ho inours ik» h.dnlily. 

(h) .1 is tbr p.iyot' ami IjoKUt ot a m'gotiablo insfnimont. Kxt bulmg porsoiial liability by 
an indc^rsrinont “without ritourso”. In* traiisb-rs thi- instruniont to C', and H indorses it to 
i.\ who iiulorvrs it to . 1 . A in not only r^‘in^t.lto<l u. his lonm r rights, but lias the rights ol 
an inilorst't* against H and < 

S3. Holder deriving title from holder in due course. 

A holder of a negotiable in.strnrnf*nt who derives title from a holder in due 
€X>urse has the rights tlierimn of that holder in cine course, 

Sr’Ction 51 — Note 1 promissory notr was not duly rndorsod to (hr 

[1] Pronoto fiidfu st'< 1 to A, and C — .'t tr inNirrt-i* by (ho traieii'ifu 1954 Mad 820 
endorsing it in blank and handing ovuraiotr (821, H22) [Alb V 41 (’ 274], 

to B, aiui C, tor callottion tr<uii plaintih "" -5; Althfiugb an riKlorsftnrnl »nad<^ by one 

They enilorsing in lilank, rivrivod sum due of llir two p.iyros in ta\ r>ur tif (lie ‘'(I mt payee 
thereon and hamh'd it t<» jdaintill — Ht^ld that of a |)rornissorv is Invalid, the cn’^litor 

S. 51 has not f«»en rontra vrm <l. S**etn»n pro- has a right to g(4 a vIih ff*!" on the ground that 
hibits only oin» ot two or iin»r<* indorser's tlie endorsement amounted to ;in ufisigrimisnt 
negotiating note ; if endorseriK iil is made by of a i hose in ,n tion. IVKX) Amlh Pra 174 (175) 

payees or endor sites, reguirenients of seetion [AIH V 47 v59]. 

arc salisfit^l, 1922 Mail 21U (210, 211) (A I U 

V 9j (DB). Section 52 - Note 1 

l2j The section <kx*s not n^rjuin* tliat all the (I . VVhen an imh^rviv comes (igain in 
payees should endorse at the same time ; r*n" sf*«.stori of the iiego(iaf»le iristruinent in hin own 

dorsement on different dates is valid, 195 i right he is entitled to say so f ir as tfie parties 

Mad 840 i840) ' AIK V 40 CJ 12 >]. antreedent to him are c ruieermtl that be nevm 

l3j The prinia facie presumption is that ff a rnaile the indorsement. So far as the pirtiei* 
person who imiiirscs a full of e%i hange to subsctpient to him are concerned hts liatillitiesi 

wiotbc'r, whether for value or for purposes of to (hem are <li .c harged, 'l ids may l>e shown 

collectic n sh dl come to the jxwsession then'of by striking out (be Mibse<|Ment indorsi'mnat 

•gain, he shall l)c regarded, unless the contrary but the suit is maint^OTuilde even it he dtwt 

appear in evidence, as I lu? bona fide holder and not strike out the subxvjuerit Oxlorsemerrtji. 

proprietor of sui'b bill and shall Im* eiditjisd to 1959 Haj 84 (85) ? AIH V 48 (. 27 j : ILB (1959) 

recover. 1957 Mail B9i m2) [A I B V 44 9 lUi 177. 

C 218] : ILK (1958) Mad I (UB). Section 5.1 - Note I 

l 4 j Where under t}>e terms of an agreement [ 1 ] A pronede exet ufixl in favour Ot the 
i» writing, all the asjsets and liabilities of a pavet? or hts order in prcrsuim^ to (>e for con- 

conoern were tratrsferrccl, the transferee fie- siaeralion and a traijsfertfi^ uom Ifie pay^ 

came entitled to tlie amount due uimW a pro- who ii tfic holder in due crnir^e acejuiret iixe 

®aiiaory note wliich wa» in favour of tire trams- rights of tf»e payae under S, 51 and <rari msiti- 

faror concern. The title pasaicr# to the trams- tain an action on llw! pronote again*^t the maktEKT* 

teee by reason of the transfer deed exixuted C 09 ) 5 Mad L 1 tm 300 ( 100 ). 
by the transferor concern even though the 
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54. Instrument indorsed in blank. 

Subject to the provisions hereinafter contained as to crossed chec^ues, a 
negotiable instrument indorsed in blank is payable to the bearer thereof even 
although originally payable to order. 

SS# Conversion of indorsement in blank into indorsement in full. 

If a negotiable instrument, after having been indorsed in blank, is indorsed 
in full, the amount of it cannot be claimed from the indorser in full, except by 
the person to whom it has been indorsed in full, or by one who derives title 
through such person. 

SG# Indorsement for part of sum due. 

No writing on a negotiable instrument is valid for the purpose of negotiation 
if such writing purports to transfer only a part of the amount appearing to lx? 
due on the instrument ; but where such amount has been partly paid, a note to 
that effect may be indorsed on the instrument, which may then be negotiated 
for the balance. 

57. Legal representative cannot by delivery only negotiate instrument 

indorsed by deceased. 

The legal representative of a deceased person cannot negotiate by delivery 
only a promissory note, bill of exchange or cheque payalde to order and 
indorsed by the (ieceased but not delivered. 

58. Instrument obtained by unlawful means or for unlawful consideration. 
When a negotiable instrument has been lost, or has been obtained from any 

maker, cicceptor or holder thereof by means of an olfence or fra\id, or for an 
unlawful consideration, no possessor or indorsee who claims through the 
person who found or so obtained the instrument is entitled to receive the 
amount due thereon from such maker, acceptor or holder, or from any party 
prior to such holder, unless such possessor or indorsee is, or some tx^rson 
through whom he claims was, a holder thereof in due course. 


Section 56 — Note 1 

fl] Section 56 clocks not prohibit transfer of 
balance due under promissory note. It only 
prohibits transfer of portion only of sum due 
upon in 1918 Lah 383 (383) [AIR V 5]. 

[2] Endorsements of payment may be made 
on a negotiable instrument and the note then 
V)ecomes negotiable for the balanee due, but if 
no endorsement is made, the note becomes 
negotiable for full amount due. If the payee 
commits fra\ul by transferring the note for its 
full value without informing the enilorsee that 
some payments hav'e Ixen made, the person to 
cutter by the fraud is the person who by his 
omission to insist on Iiis payment being en- 
dorsed on the note enabled the fratul to be 
<!Ommitted. 1915 Low Bur 129 (129, 130) [AIR 

V 2] : 8 Low Bur Rul 202.. 

[3] Endorsement by one of two payees in 
favour of the other payee of a promissory note 
— Endorsement invalid — Sec tion 56 has no 
application. 1960 Andh Pra 174 (175) [A I R 

V 47 C 59]. 


Section 57 — Note 1 

[1] Section 57 by implication contemplates 
that the legal representatives of a deceased 
person can negotiate a promissory note exe- 
cuted in favour of the latter. The practice of 
allowing legal representatives to sue on notes 
executed in favour of their predecessors is 
4ipparently founded on the principle that the 


Act does not abrogate rules of devolution of 
rights in the properties of the deceased. 1918 
Mad 482 (483) [AIR V 5] : 41 Mad 353 (DiV'. 

[2] Succeexling tr\istee can sue on pronotc 
executed in favour of. his predecessor uathout 
assignment of indorsement. 1918 Mad 4S2 
(483) [AIR V 5] ! 41 Mad 353 (DB). 

[3] A pronote w^as executed in favour of the 
executor who w^as subseeiueutly discharge<i by 
a decree of Court and the estate vesttd in tlu* 
legatee. The pronote was not endorsed hv tl*t* 
executor to the legatee who passed it to praui- 
tifl — Held, the legatee liad not obtained any 
interest in the pronote which he could trans- 
fer to plaint ill, in the absence of an 

ment bv the executor. 1923 Mad 593 1094) 
[AIR VTO] (DB), 


Section 58 — Note 1 , 

[1] Section 58 does not deal exhaustive v 
with all possible offences that may arise in con- 
nexion with obtaining of instrument. ForceO 

is one of them. 1928 Bom 436 (444) [.^ I * 

151 : 52 Bom 810 (DB). , . 

[2] No holder of a negotiable instrument, 

though he may be a holder in due ^ ^ 

acquire a title to the instrument , 

forged endorsement. Section 58, 
Instruments Act, which protected a nol 
due course where a negotiable tt^striimen , 
been obtained by means of 205 

not apply to a case of forgery. 19-4 Bom 
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S9. Instrument acquired after dishonour or when overdue. 

The holder of a neitotiahle instrument, who has ac<j\iired it after dishonour, 
whether bv non acceptanc'c or non payment, with notit't? tliereof. or aUer 
maturity, has only, as against the other parties, the rights thereon of his 
transferor : 

Accommodation note or bill. 

Prov ided that any person who. in goml faith and for consideration, l>ecomes 
the holder, after maturity. o{ a promissory note or bill of exchange made, 
draw'n or accepter! witfiout consideration, for the purpose of enalding some 
nartv thereto to raise money thereon, may recover the aimnmt of the note or 
bill from any prior partv . 


Section 5S — Note 1 ( 

[AIK V 111 + 102S IVun -4 1 AIK 

\‘ 15! • K<nu MO [1)10 + ^’00* 56 t .il 2 iV> 
» \ Z1 C.i\ 709 uuvl 2*4 Kivm 05, } )♦ 

192 > Smil 54 .50' "A I H C 10 i [OK^ iKxi rpt 
a\ ( lu rmi by S H5. tolr t .in not 

In’ cLiiiiu’cl tlirou^h lor^oti ciulnr'.tMnrnt ^ 

[ 5 ] I'luler S. 5H w ht-n ;i ncviotnihlc iiutrn. 
intMit Ihi'v l>t*rn ohta»n*:*<i from any nnikrr f>v 
Irauti or lor au nnl.uvtnl oonvnlfrition, thn 
onlinarv nrosuin|)tn>n th.it Mu* liohi.i in ,i 
iK>ltl(T in ihu* (.(uirsn is rulmfliul .ind ihn c isn 
( ornrs utulv*!* tlu* jiroviso to S. 11 H and thn 
hnrderi of provmu that tin* Imhlt-r is a lioldcr 
m dm* ('oursi* lu*s \ipon the fioltlnr. As rn- 
qmn* 1 l>y S. 9 thr liold<*r, in or irr to prove 
that he iv a h-ilder in doe course has not only 
to sfiovv that he iv a hohicr for value Init 
further Jje )i.is to slu»\s' that lie Set anie t li<* 
liolder of the instrument hefnre it lH*<‘anH‘ 
payalile and without havinu sulhcient cause to 
(H*(u*ve th.it anv ilefei t ('vasted in the title of 
the iX'r’^on from vs h<*m he d(*nved his title. 
1928 .Vlad I2'>8d259‘ AIK V I5j M)K) -h <’09; 
56 Cal 2 >9 ( 250). 

!*ll \N here a ilraft drawn by a bank p.iyable 
io ,1 receivcxl liy H who indorses it in 
favour of a firm, si^^ning lumselt as . 4 , then, 
as b'n. act amounts to a fortfi ry no le^al title 
passes to tlie firm in the dridt. Arnl tli«* said 
firm, in its turn, passes no le^al title if it 
endorses flu* draft in favour of its bank For 
It is well sellleil that the endorsement on a 
iR'Kf>bable instrument throu^li whit h a lioId(*r 
in due f onrse claims must be iti-nume *4iid 
thf *refore, a forgtd endorx'fiienl creites no 
title in favour of the liobler in <!ue laiurse, 
1957 All 104 .105) ,AIK V 44 C 24 :. 

,5j A promissory note cannot Im* said to 
have lH*tm obtained from the holder by rneaiis 
of an offence or fraud within b. 58, by reason 
of its emlorseinent l>eing antedatisd. 1926 Mail 
1154 [n55;» Alh V 15, 

Dtrfendant t^xe^ uted a pronote in favour 
of /' wiio endorst^ti it to pUirttdf EridoiMv 
merit lx*ann;^i not the true date of endorsteinent 
and written merely to avoui applu.aticni t>f 
Madras Act 4 of if)58 — Endorseaient lield 
forgery "Thou trh S. 58 dc^^^s not apply to !»Mch 
a case the endorsement has no mgal effect 
whatsoev^er — Only person entitfeil to sue oti 
it is tnie owmirr /' and not tiie plamtifi. 
IM4 Mad 471 f47l. 472) [AIR V 31). 

[7] Wliere tlicr signature of one of the nte- 
cutiinls of a promissory note is forgery, the 
Audition of forged signature pref uaicie. the 


ix^rson whose sigii.it ure has bicii foiginl tuid 
no action is mamt nimble on tlu* pronote even 
against the real ev<vu(jint of the note. 1934 
345 (345> ' AIK V 21]. 

S Payim nt to wrong pcrsim holding under 
fivrgis) t'lnlorstMiKMit — Liabilitv to true owner 
is not dis(‘hargisi — Only exception is where 
pavfv's fiuli^rsement on chcxpie payable to 
<»rdet IS tmged. 1924 Kom 2i>5 i2u6) lAIR 
V11-. 

i9 A plainiill who (‘ouu'*s to Court with 
tainpefed handnotes is n<^t entitlml to any 
decree. 19"i2 Tat :i52 (353) 1 AlK V 191 ; U 
Ihit 782 (UK). ^AIK 1924 Cal 452 and 33 Cal 
812. l oil.) 

ilOl.t cntrusling b with certain <lrben* 
t u ri*N of t i omp.ni v 1 1 aiistei ahle by endorse** 
ment for collecting mteoest -“-/t bv foist'd en- 
dfusonif'DiN m lus own favoni |ile<ig(sd them 
witli I* hank tot MM unng Ins iiulebteJiii^vs"— /) 
Hank suiremienng debentures to < ’ lunnpaiiy 
and obtaining new sei urities in itv pbice'*“?t 
traiisfinrmg Ins loan at count to \I Rank and 
/' Rank endorsing n(*w wh urities to At Rank — 
Suit by A for delivery and transfer of thexe 
new secmities against 3/ Rank — Z^eu/ that the 
issue of new drlHUitures t cuiAtitutitl ri new 
contrac t ami M Rank being a holder In due 
course, A liad no right against M Rank. 1932 

V C 22 (24) [AIK V 19] : 5H Ind App 433 j 56 
iVoin 1. (AIR 1928 liom 407 and AIK 1928 
Rom 436, Affwmeri , 24 Rom 65, ( h^rmU i ,)4^ 
1953 Rom ‘2m (211) iAiU 40 C 66]. (AIR 
19 i2 V C 22, l oiUnuA ) 

;.w 1928 Rom 434 (435) [AIK V 15! : 52 
ho n 8^)7 (OR i . 

llljKcnewil of (3overijrm‘nt promissory 
note ncgotmtir^l by forged rndc»rsenient"“'Real 
owner suing all sulisKjuenf cmlorsees ri" t 
pleading tonveision — Only the ultnn ite en> 
dorsis- obtaining renewal of security from 
Reserve' Rank is liabIe~Hi)3am) <loir*s not lie 
against otliei endorses. 1953 liom 299 (213) 
l AlU V 4UC66i, 

beet ion 59 - Note 1 

[Ij Where (onsideration has (ailed, pavdO 
cannot f>y endorsing prornoisory uoto after 
maturity give any rights to endonw’ie 
against maker 1916 (iudh 233 (234) [AIH 

V 3] : IHOmlh Cas 272. 

(2] r8‘btor depositing promignory notet 
with pljintiff agrrsdng to pay nmoiint la 
ri?gnhtr inxtalmrmtt — Dt?btor agnitsifig; to oa* 
dortc nolf 7 in ^aiottfl's favour on tttiiure*-** 
Suit by pbintifT to recover full Amount from 
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Illustration 

The acceptor of a bill of exchange, when he accepted it, deposited with the drawer 
certain goods as a collateral security for the payment of the bill, with power to the drawer 
to sell the goods and apply the proceeds in discharge of the bill if it were not paid at 
maturity. The bill not having been paid at maturity, the drawer sold the goods and 
retained the proceeds, but indorsed the bill to A. A^s title is subject to the same objection 
as the drawer^s title. 

60 . Instrument negotiable till payment or satisfaction. 

A negotiable instrument may be negotiated (except by the maker, drawee or 
acceptor after maturity) until payment or satisfaction thereof by the maker, 
drawee or acceptor at or after maturity, but not after such payment or satis- 
faction. 


CHAPTER V 


OF PRESENTMENT 


61* Presentment for acceptance. 

A bill of exchange payable after sight must, if no time or place is specified 
therein for presentment, be presented to the drawee thereof for acceptance, if 
he can, after reasonable search, be found, by a person entitled to demand ac- 


Section 59 — Note 1 (contdj 
promisors — Held that after endorsement of 
promissory notes to plaintifl, plaintiff did not 
hold notes merely as security but tfmt whole 
right ol action passed to indors(^e, and, there- 
fore under proviso to S. 59, plaintiff became 
entitled to recoverlamount of note from defen- 
dant. 1936 Rang 149 (151) [AIR V 23] : 13 
Rang 649 (DB). 

[3j Person acquiring hundi after maturity — 
Suit on hundi— Section 59 applies and drawer 
can plead that hundi was without considera- 
tion and was obtained by misrepresentation — 
Proviso to S. 59 cannot apply to such case as 
it applies only to cases of accommodation 
bills. 1937 Nag 267 (267) [AIR V 24] : ILR 
(1937) Nag 159. 

[4] Where a promissory note payable on 
demand is negotiated it is not deemed to he 
overdue for purpose of affecting holder with 
defects of title of which he had no notice, by 
reason that reasonable time for presenting it 
for payment has elapsed since its issue. 1935 
Rang 156 (157) [AIR V 22]. (AIR 1921 Cal 
302, Foil.) 

[5] It is only when surety presents Imndi 
for payment within reasonable time and gives 
notice of dishonor to draw’er, he gets into 
shoes of holder in due course under S. 59. If 
surety pays amount of dishonoured hundi, he 
can recover amount from drawer. 1917 Mad 
83 (86) [AIR V 4] : 39 Mad 965 (DB). 

[6] Where an endorsee of a promissory note 
is not proved to be a holder in due course, he 
is entitled only to such rights as the endorser 
of the note had. 1937 Mad 438 (439) [AIR 
V 24] (DB). 

^7] Where the plaintiflF took a stale cheque 
in good faith for consideration without notice 
of dishonour and without having any reason 
to believe that there was any defect in the 
title of his transferor, who, however, was not 
a holder for value and the endorsement to him 
was fictitious — Held that the plaintiff could 
not be regarded as a ‘holder* in due course 
and his claim against the drawer must fail. 


Section 59 applies to such a case and the 
plaintiff only acquires the rights of his trans- 
feror. 1928 All 68 (71) [AIR V 15] ; 50 All 
309 (DB). 

[8] liona fide holder for value of pronotr 
payable on demand cannot be aliected f)y any 
previous demand for payment of which he 
had no notice. 1928 Mad 1238 (1242) f AlH 

V 15] (DB). 

[9j Pronote payable on demand executed nn 
29-8-1935 in favour of 0 — U sending a notjce 
demanding payment by 15-9-1935 — On 14.9. 
1935 G endorsing note to A who brought a 
suit on the note — A not aw'are of notice ot 
demand — On 16-9-1935 G received a renlv to 
his notice of demand — Pronote held had 
matured on date of its transfer to i — lieply 
sent on 16-9-1935 even it it be assumc'ci to 
a notice of dishonour could not affect validity 
of transfer to A who must be held to lx* a 
holder in due course and rights were not 
affected by S. 59. 1938 Mad 911 (913) [AIK 

V 25]. 


Section 60 — Note 1 
[1] Words ‘such payment' in S. 60 
payment at or after maturity. Where a miuer 
of a promissory note payable on demand has. 

before there being any demand made by the 

payee, paid the amount without asking lor 
return of the promissory note and the note i'> 
endorsed by the payee to a third person with- 
out latter’s knowledge as to fact of payment, 
the endorsee is entitled as a holder in clue 
course to sue the maker on (he promissory 
note. 1940 Mad 631 (6.32, 633) [AIR V 2.,- 
ILR (1940) Mad 382 (DB). (AIR I'd^ 

300, Overruled,) ^ 1936 Mad 879 (880) [AIK 
V23], 

Section 61 — Note 1 

[11 Foreign bill of exchange - 

for acceptance within reasonable tunc 
sary — What constitutes reason^le * 

mixed question of law and fact Draw 
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ccptance within a reasonable time after it is drawn, and in business hours on a 
business day. In default of such presentment, no party thereto is liable thereon 
to the person making such default. 

If the drawee cannot, after reasonable search, l>e found, the bill is 
dishonoured. 

If the bill is dirtxted to the drawee at a particular place it rniist l>e presented 
at that place; and if at the due date for presentment he cannot, after reasonatde 
search, l>e found there, the bill is dishonourer!. 

^[Where authorized by agreement or usage, a presentment through the post 
oBice by means of a registerrHl letter is suBicietd ] 

(a) Added by the Nt'gotiablc histnmients Act, l8H5in of 1885). S. 4 

62. Presentment of promissory note for sight. 

A promissory note puyal)le at a certain pcricnl after sight, must \ h * pre* 
sented to the maker thereof for siglit {if he can after reasonalBe search fw found) 
by a jx^rson entitlod to demand payment, within a reasonable time after it is 
made and in l)iisiness liours on a Inisiness day. In default t)f sueh presentment, 
no party thereto is liable tiuueon to the person making such default. 

63. Drawee’s time for deliberation. 

The holder must, if so r(*(juired by the ilrawee of a bill of exchange presenttni 
to him for ac< cptatK (\ allow the <lraw(*e ‘'[forty eight] hotus (exclusive of 
puldic holidays) tt) consider whether he will accept it. 

i.i] tor "t {’lit y-four”. iiy lie* Ni'gotiiiblc Insti ntneatH ( Aruciuliiituit ) Act, 1921 

(XU of i02i >. S, 2. 


64. Presentment for payment. 

Promissory notes, bills of exchange 
inent to t!u* in.iker, acce*j)tor or draw<‘< 
of the holder as hereitiafler proviileil. \\ 
parties tluTt^o an* not liai)le thereon to 

Section 61 — Note 1 (cnnt<L} 

solv«‘nt from <LUo of hill to pn'sctit- 
airnl or (irl.iy c no .m tiial will 

not excuse presentment. UH51) 0 Mtwj 1* C 46 
(65, 66) {\K:i 

[2] In a l>ill p lyahlf after sijibt. then* are 
two (iistinct st.i;.tcs. firstly \v]u*n it is prf*sora<‘<i 
for accept aru;o ami lal<'r when it is prt‘^ciitr‘<l 
for payment. S fii (ir.ils with tli<' former and 
S. 64, w'itli l!»r latter Pn*srntint nt for ar( (’p- 
tance most abv lys iml in cvfry ( asr pou ede 
pmsentincnt for pay rnont. Hut wlicn the hdl 
IS payalde on dcrn ind both the stajic's syn- 
chroniM* aiul tlu n- is only one prestmtment 
wdii<'h is l>oth for .urrptanco an I for pay- 
ment 1954 S C 554 o56i i AIH V' 41 C 127 j : 
1955.1 S C H 50 V 

i“il if 3 person havinc no authority to 
receive iiayment on hrhaH of the payisr* 

It prcrstuits the liill and ret^cives payment 
there is no valid presentment by liim for 
acceptance. 1954 S C 554 o556) [AlH V 41 
C 127] : 19554 S C H .505. 

[4} llund) — NoiJ-pre5<*ntnient to draw'<3C for 
payment — Drawer and tlie drawee are ab- 
s^dved froin all liability. 1950 Raf 55 (55) 
[AIR V 37 C 21] 

[5] Tlie stringent or technical rule# of the 
Negotimblc Instruments Act with respect to 
tfresmtmeat or oottcc of dishonour cannot be 
called Into operation in determining tl>B 
tiafaility in the case of hundii which came to 


iiid che(|ucs must Ik* pri'scnted for I>fiy* 

tluucof rcspcctivtdy , by or ou InduiU 
i default of such [)re.scutmcut, the other 
such holder. 

be in a tc'rritnrv wlierc there was no 

such Af t in force at the relevant time, 1956 
Raj 129 .Mi) ! AlH V 45 C 40! ; ILR (1956) 6 
Ruj 612 (L)H). 

Section - Note I 

[1 ' Section 62 read with S. 85 dtKrs not 
apply to I Hundi payable on demitn<i. Under 
S 61 it }* only a bill payable? after sight 
w hich refptiies to 1 m» prf‘seiit>*d to the draww 
for ar cejit.ince and it it onlv' to Hiir)i cn bdl 
that^. 8i applies 1925 All 'i45 (546) (AIR 
VIO). 

SECTION 64 — SYNOI^SIS 

1. Scope. 

2. Effect of nofi-p resent inent. 

3. Except ion —Spec if led place. 

1. Scope. — Seta ion 64 in mandatory and 
no dishonour ran prnslbiy occur iinlem the 
instrument is prevr’iited for pay>.H?/it by the 
holder to tlw^ draw(?<? as rcgiilred by the fiirit 
part of the n/M-tkm, Second part of the lectloii 
provides the penalty for non-preaentmeot bv 
itating in iiner|uivocal teirmt that in dafauft 
of such presentment the other partiof thcireto 
are riot liable thereon to ittch holder. 10S2 
Nag 55 (ao) lA I R V 19) t 28 Nag L R 134 
(DB). 
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•[Where authorized by agreement or usage, a presentment through the post 
office by means of a registered letter is sufficient.] 

Exception, — Where a promissory note is payable on demand and is not pay. 
able at a specified place, no presentment is necessary in order to charge the 
maker thereof. 

[a] Added by the Negotiable Instruments Act, 1885 {II of 1885), S. 4. 


Section 64 — Note 1 (contd.) 

[2] Section 64 is undoubteilly ambiguous 
and in order to get over the apparent contra- 
diction between the section anti the exception 
it is necessary that the section should be given 
its plain meaning and the exception to it must 
be read more or less as an independent rule of 
law and not as controlling the plain language 
of the section- Hence the non-presentation of 
the bund is for payment on the due dates does 
not alfect the liability of the maker, acceptor 
or drawee. 1933 Lah 176 (177) [AIR V 20] 
(DB) 1- 1930 All 648 (650, 651) [AIR V 17] : 
52 All 696 (DR). 

[But see 1922 All 422 (422, 423) [AIR V 9] 
(DR). (Suit based on Hundi — Presentment and 
notice of dishonour must be proved in order 
to charge the drawer.) 4* 1920 Oudh 191 (193) 
[AIR V 7] : 23 Oudh Gas 364. (Presentment 
tor payment is necessary to charge acceptors 
of Hundi).] 

[3] The rule of presentment for payment by 

the holder for fixing liability for non-payment 
on the drawer is subject to well recognised 
exceptions enumerated in S. 76. 1956 Raj 129 

(134) [AIR V 43 C 40] : ILR (1956) 6 Raj 612 
(DR), 

[4] In a bill payable after sight, there are 
two distinct stages : firstly wlien it is pres(*nt- 
ed for acceptance and later when it is pre- 
sented for payment. Section 61 deals with 
former and S. 64 wit!) the latter. Rut w4icn 
the bill is payable on demand both tlie stages 
synchronise and there is only one presentment 
which is both for acceptance and for pay- 
ment. 1954 S C 554 (556) [AIR V 41 C 127; : 
1955-1 S C R 503. 

[5] The section does not deal with tlie 
rights betweem the payee of a cheque and the 
drawet* and does not impliedly recognise the 
right of the holder of a cheq\ie to enforce liis 
claim against the drawee. 1953 All 637 (640) 
[AIR V 40 C 318] : ILR (1954) 1 All 268. 

[6] Where a promissory note is in the l)ody 
of it made payable at a particular place it 
must be presented at that place in order to 
render the maker liable. In any other case 
presentment is not necessary to render the 
maker liable. 1951 Punj 33 (39) [AIR V 38 
C lOl (DR) 4- (’54) ILR (1954) Hyd 776 (781). 

[7] By reason of the word ' respectively” 
used in S. 64, the word “maker” has reference 
to promissory notes, the word “acceptor” to 
hills of exchange and the word “drawee” to 
cheques. Hence, wffiere a bill of exchange is 
drawn by a person on himself no presenta- 
tion is necessary because there is no acceptor 
of the bill. 1934 Ouah 254 (254) [AIR V 211, 

[81 The rule that where the drawer of a 
hundi is also the drawee, presentment for 
payment is unnecessary, does not apply in 
the case ol the endorser of the hundi. 1932 
Nag 55 (60) [AIR V 19] : 28 Nag L R 134 
(DB). 


[9] Promissory note must be preseuteil 
unless it is not payable at specified plate 
Presentment is cause of action in suit uas sj 
upon such instrument. 1936 Lah 799 
[AIR V 23]. 

a/so 1931 Mad 113 (115) [AIR \ 18 / 

[10] Mere demand for money does not anu 
oiint to presentment of note; holder 
exhibit note and offer to hand it over on re- 
ceiving payment. 1935 Pesh 132 (133^ (DIP •h 
1920 Lah 80 (83) [AIR V 7] : 1 Lah 262 {DB^ 
4- 1951 Mad 632 (633) [A I R V 38 C 182 
(Prirna facie, the presentment must he made 
personally and tlie note has to be produced or 
the person making the demand must he m 
possession of the note and in a position to 
hand it over on payment, especially in the 
case of on demand promissory note.) 

[11] Loss of bill or note does not e.\c-ise 
non-presentment. 1924 Lah 198 (199^ .A I B 
V 11). 

[12] Endorsee of bill of exchange eaniiot 
recover judginent against drawee witlioat 
l>roof of presentment. (T3) 19 Ind C is 2a I 
(252) (DB) (Cal). 

[13] W’here tlie endorsee of a promissory 
note seeks to make the endorser liahh' th • 
fact of presentment to tlie maker and issni* (>t 
notice of dishonour to the endorst'r should \yv 
made clear in the plaint itself as notice o( dis- 
honour is a material part of tiie cans ' oi 
action. 1951 Mad 632 (634) [AIR V 38 C 182. , 

[14] Hundis in oriental language e\et iit*‘d 
in territory where Act <lid not apply — Strm- 
gent or technical provisions of Act relating to 
presentment for payment cannot hi' caih’d 
into operation. 1956 Raj 129 (133) [AlU \ 43 
C 40] : ILR (1956) 6 Raj 612 (DB). 

[15] Demand draft through Rank as aizdit 
— Delay in presentation by Rank— S. 64 dons 
not apply. 1958 J 6c K 25 (26) [.AlH 3 4 > 
C 11]. 


2. Effect of non-presentment. — [1 f 
S. 64 the result of non-presentment of hundis 
for payment is not exemption of the accepBa 
from liability but the exemption of 
parties to the hundis only. The w'ord 
has been used to show that there is a dijrcr- 
ence laetween S. 64 and Ss. 61 and 6^ wriert 
the words used are “no party." The section 
therefore means that the parties who are men- 
tioned in the section may be liable / 

parties to the documents are not 
1930 All 648 (649) [A I R V 17] : o2 All 696 

6^ also 1929 Lah 240 (242) [AIR V ■ 
10 Lah 755 (DB). (Promissory note Payaf ‘V'*; 
specified place — Maker is liable in spite o 

'■'5)”sSro„”e. ab»lv« ho. 

parties except the maker of the 
note, acceptor of bill of exchange ^ 

of a cheque. One of the parties so abs 



CThk] Nbootiablb Instruments Act. 1881 


tsS4N»J 767 


Section 64 — Note 2 /nmiJ J 
the drawer of the hill of exch<inge, 7'l»e prin- 
ciple on which tins ihslini tion is h.ise^l is 
iiK^rely that the makt'r, acceptor or drawet? 
are the principal debtors, wliereiis the others 
are only surelit^s. On non- presentation of the 
hundi to tlie drawiv for payment, the drawer 
is absolved from liability to tl>e hoUler of 
the hundi. If the original is lost, tt is the 
bolder^s duty to pn^sent the duplicate of the 
hundi for payment. The loss of a bill or note 
does not absolve the party who lost it from 
making an application for payment when it 
lx.H;oines due and to give m^tice of dishoiii<>ur 
to all parties. On tiefault in presentment, the 
holder of a liundi is bound to lose his nMiunly 
against the drawer as well as the emlorscr. 
Tne bolder, therefore, cannot urge the loss as 
an excuse f<»r non-presentment of llu* dupli- 
cate of the hundi and still claim Ins remedy 
against the drawer. Nag 26C) lAUf 

V 2ri] : ILH (T)29) Nag mi. 

[Sj The wortls “other parties’* in S. b-l mean 
parties other tb in those* to w hom the instru- 
ment is re<iuinHl to be i)resenttHl for payment 
under the earlier i^ortion of S fVl. ( .oi) ll,B 
(1954) Nbulh H 255 i255^+ 19.55 Cal i,54i)) 
US' AIH V 42 C: 95; {DW). (The othei parties 
in the case of u proinissorv note wall lie parties 
other th an themak(*r. in thea aseof a bill of 
c‘xcb inge, it will be ail parties (itlier tli.in tin* 
ai'ceptor wlnb* in tlie casi* of a clusiue other 
Viarties must be partu's othaTthan the alia wax*. ) 

! .see i’.54) II. 11 (19.51) liv'd 77fMTS|) ] 

auit l;)i5 I'.sl, 1 il.Vi) !A I II V Z2] 

(l^b). (.WOrals 'otluT p.iltie\’ do not rniMn 
partia'S other tli in tha* m iker tiie jirornivsdrv 
note. )*l- 1920 Omih 191 (195) AlH\’7i:25 

tJudh Cas 504, (Tlu* waiois 'otha’r partn s” m 
S. 04 mean parties t*tlier th.iii the holder.)] 

■4] If a hundi is not pra*s<ided taa tl»e 
acc<*ptoi for p ivment on tlue data* the di.iwc*r 
IS ahsolveti from die liahibtv dof) U.H (1954) 
Madh H 25(5 (2;>5)- (A I It l95hNag 2d(); A I H 
19:>0 All 648 ami AIH 1929 l.ah 290. ias. en.) 
4*19:^) Haj 55 (56) ; AIH V 57 C: 21 

[5] Hroniis.sory riota* in favour <»f /». ixelors- 
in favour of (’ — Kndorsnnetit stating that 
if amount due is not realists! fi will himself be 
liable for the same — I'romissory rmte tlis- 
honourtxi — /' lialile notwithstanding ab- 
fctuiee of presentment and notice of tlislionmir 
as the endorsement arnount»si to a guarantee 
within S. 76 lb) (’54) 19i^H2 Mad f Jmtr 605 
(m4}. ((1821) 106 E H 1155, Tti. o«.) 

[6j Under S. 64 effect of non-presentment of 
Hundi is that it cannot hv made basis of claim 
ligainst drawer or t>erson signing a.s surety — 
' — Btit where it has fuvn givtm as collateral 
security of IxKjk delit and < rtxlitor <ioef not 
make use of it, there is no novation and credi- 
tor is not debarred from suing on original 
eause of action. (’15) 1915 Pun U H No. 60, 
^(255) : 1915 Pun He No. 48 (DB). 

[7] Where a hundi is not prewuiteci for 
payment and the drawer withdraws tlw* money 
after many days, tire bunlen of proof lies 
heavily on payrje to prove that the drawer 
did not suiier any loss, and tine circumstances 
will b© very cx<x*ptional in wfiich be could 
prove that the drawer could not possibly have 


snflcrtxl anv d,iinag<' and burden H eertainlv 
not disebargifxl by the oral admisvieu of iW 
defendant di.iwer that sometime or other siib- 
sctpieiitlv he got back Ins mmiey 1925 All HU 
(Hin lAlH V 12 a)Hh 

IH] The payee ol ,i liill of exchange endors- 
<h 1 it to pbiuititl and IxH'anic an itmilvent, 
Pbiintiff sucil the tltiiwiu' ami (he tiraww 
without pn*s<*ntiiig the bill to the draw©©. 
The drawer had ilruwn the lidl for article^ 
sold to the draw<v bV. ( tint no presentment 
having Ikvu matie, the dr.iwee \v.is not liable 
and the t^nus of prmif tliat the drawer dnl not 
siitlcf tbuiiagi* lav m\ pl.iiiitdl. 1918 All 20 
v2niAlH V 5] : 41 All 40 (1)19 

[9] VVliere the purthaser ot a imiuli by 
payment of casii tads to diveharge bis obliga- 
tions umler tin* contract representixi V»y the 
Imndi and loses liis rights to enforce (lie hundi 
he cannot fall back upon Ids original conside- 
ration. 1956 Nag 2a) (265) [AIH V 25] : I L H 
(1959) Nag m\. 

[10] W here <;MuiwHJuenc«*s are provided for 
us fidlowuig from the noii.|m*sentment, it is 
not open to the Court to hold that besides tile 
cmisetpiences provided lor by tlie l ivv, other 
c'Oiistxjuenc es, not mentioned l»v tlu* law , are 
also to follow 1950 All 64S (649) lAlH V 17': 
52 All 6V)6 (DH). 

3. Exception- Specified place.- [I J Tlie 
except !on to S 64 is re.dly .in tmlependent 
rule of law, and lays ilown a subst.int j vt? 
prim ijile. namely, that in the case ol ptomis* 
sr»rv notes j) lyahh* r»u ileui lud at a sjvecified 
pt ICC. tlu* m>te shofild he jiresentrnf at that 
place in order to charge the m.iker thereof 
unless the presentment is nllu rvvise exeeutcHl' 
but d tlie not(‘ is not p.iVable .ct a spcellird 
place, the tiresentment olthe note is not neees- 
s.rrv 1942 Horn 251 (255) (AIH V 29] : II, H 
(1912) lioin 629 (DH) 

l.see rt. n (*55) Madh H U J 1955 H C \{ |97 
(299)4* 1951 Hvil 76 (77) {AIH V 5H(;27K 
(Hrornissory note payable ori deriiaml on 
printeii form — W'ord Stx uiiderab.id written at 
the tr^p but no sjx** dif ation of place of pay- 
ment in borly No rpieslmn ot pres^uilation 
tor pa>ment ( an arise. ji* 194H Mad 171 (171) 
[AIH V 55 C 8.51.1 

!2, W liere a promissory nofi* is piyalde nt a 
sp*ci8(xl plac e, the maker c aimot f>e chiirged 
tfH*reon until and unless the note i« duly 
prevnted. 1955 l.ah 895(894) lAlU V 22) ; 17 
Uah 27r>{I)H)4*lUi7 l.ah 259 (262)1 AIH V 24): 
ILH U957) I.ah 589(1)B)4» 1955 l^h 153 (154/ 
lAIH V 29> 1951 Eah 758 (759) [AIH V 18] 
(OB), 

[5j VVlxTe the prondiior niakes! a part pay- 
ment on account of tlie amount due. prcuxtiit- 
nieiit of (he promisvory nrde jm value at a 
fpecihf^d place is not ri«xes#ary. I9T5 l^ab ITl 
(154) [AIH V 2ib 

[4) It is for the parties conte^ling {fability 
to nhow tlul note payable at xpeciBtnJ place 
in mdffr to remkrr presentment twemmry. 1955 
Lah 625(624) [AIH V 22j. 

{5) Wherein a «uit on a profni««>ry not© 
payable at a fi>ecift«d place, tlwr |dafnt con» 
Uinji no allegtflicm of preaentmeot, the pbln- 
tiff cannot fu? given an c^portunity o{ proving 
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65. Hours for presentment. 

Presentment for payment must be made during the usual hours of business. 
and, if at a banker's, within banking hours. ^ 

66. Presentment for payment of instrument payable after date or sight. 

A promissory note or bill of exchange,' made payable at a specified period 
after date or sight thereof, must be presented for payment at maturity. 

67* Presentment for payment of promissory note payable by instalments. 

A promissory note payable by instalments must be presented for payment on 
the third day after the date fixed for payment of each instalment ;and non- 
payment on such presentment has the same effect as non-payment of a note at 
maturity. 


Section 64 — Note 3 fcontd.) 
presentment. 1935 Pesh 132 (133) [AIR V 22] 

[0] For presentment, some quite definite 
place where holder can attend with reasonable 
chance of finding maker is necessary — Whe- 
ther place named is specified place depends on 
circumstances of each case. 1935 Lah 623 
(624) [AIR V 22]. 

[7] City, town or village at large, may be 
taken to be specifitnl place within Ss. 64 and 
69 but its presentment there would only be 
necessary, or indeed reasonably possilde, if 
maker has his residence or place of business 
there. In the absence of such residence or 
place of business, mere possession of promis- 
sory note by maker in city, town or village 
mentioned, would be sufficient. 1937 Lah 259 
<263) [AIR V 24] ; I L R (1937) Lah 580 (DB). 

[8] A small town which is sufficient to indi- 
cate the address of the maker of a pronote is a 
.specified place within the meaning of S. 64. 
1936 Pesh 202 (203) [AIR V 23] (DB). 

[9] Where the place where a pro-note is 
made payable is the residential site of a 
revenue estate where the lender lives, the 
naming of it is sufficient to make the note only 
payable at a specified place. It is a matter of 
common knowledge that negotiable instru- 
ments in the Northern part of India are gene- 
rally made payable at a particular town. 1936 
Lab 799 (800) [AIR V 23]. 

[10] Promissory note payable in Sialkot on 
demand — held no presentment was necessary 
as large town like Sialkot was not specifit^I 
place for purpo.ses of payment. 1935 Lah 623 
(624) [AIR V 22]. 

[But see 1935 Pesh 132 (132) [AIR V 22] 
(DB). (Peshawar held to be specified place).] 

[11] Where a promissory note is expressed 
to l>e payable on a certain date, it must be 
deemea to have attained maturity on the third 
day after that date and must be presenter] at 
the specified place on that day and that day 
is the correct starting point of limitation under 
Art. 80, Limitation Act, 1933 Mad 376 (377, 
378) 1 AIR V 20] (DB). 

[12j Where promissory note in favour of 
firm is payable at specified place and present- 
ment is made after coming into force of S. 69, 
Partnership Act, S. 64 does not apply. 1935 
Lah 893 (894) [AIR V 22] : 17 Lah 275 (DB). 

[13] Act has nothing to do with question of 
jurisdiction in suit on pro-note. Place of pre- 
sentment for payment does not a&ect issue of 


jurisdiction. 1942 Bom 251 (252) [AIR V 291 
ILR (1942) Bom 620 (DB). ^ 


[14] A promissory note payable on demand 
wliich does not specify the place of pay. 
ment does not require presentment under 
the exception to S. 64 in order to m ike the 
maker or the note liable thereon ; but if the 
holder desires payment he must miike the 
presentment under S. 70 or S. 71 of the Act. 
To put it in another form snch note is piyahle 
at tne place of business or at the usual n^si- 
donce of che maker. Hence the common law 


rule that the debtor must find the c reditor 


would not apply to snch notes. 1954 Madb R 
184 (188, 189) [A I R V 41 C ^3] : ILR (1954) 


Madh B 343 (FB). 


[See also 1951 Raj 33 (39) [A I R V 38 C 10] 

iDB).] 


Section 66 — Note 1 

[1] Bill of exchange payable at a spcxrified 
period after date must be presented for pay- 
ment at maturity and want of presentment 
exc^mpts endorser. 1930 All 106 (108) [AIR 
V 17J (DB). 

[2] Ilundi payable on date on which it is 
drawn — Section 66 dees not apply — Hundi 
must be presented within reasonable time. 
1938 Lah 183 (184) [A I B V 25] (DB), 

[3] No presentation is valid unices it is 
made after the bill has reached maturity. 
Presentation before maturity is not valid. 
1925 All 442 (442) [A I R V 12] : 47 All 572 


(DB). 

[4] The presentation on the exact date ot 
the maturity of the Hundi is not necc*ssarv 
w'hen the drawer and the drawee are one and 
the same person. 1919 Nag 140 (141) 

V 6] ! 15 Nag L R 128 4* 1927 Lah 72 o 3) 
[AIR V 14] (DB). (It is unnecessary according 
to S. 76 (d).)-!* 1926 Lah 328 (328) [AIR V W: 
7 Lah 113 (DB) ). (Do.) 4- 1932 Nag 

[AIR V 19] I 28 Nag L B 134 (DB). 
does not apply in case of indorser of nundi./ 

[5] The rule of presentation for payment r 

subject to certain exxeptions . /.n 

enumerated in S. 7^ 1956 Raj 129 ^ 

V 43 C 40] : I L R (1956) 6 Raj 612 (DB)- 

[6] A hundi where the maker is the 

must be pre.sented for payment in 
render the maker liable. Where i-. 

sues on the ground that it has 
honour^, presentation f atR 

pleaded and proved. 1951 Cal 466 (469) [Am 

V 38 C 129]. 
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€8« Presentment for payment of instrument payable at specified place and 
not elsewhere, 

A promissory note, hill of exchange or che<iue made, drawn or accepted 
payalde at a sptx ifjed place and not elsewhere must, in order to cltarge any 
party thereto, he presentt'il for paN inent at that place. 

60 . Instrument payable at specified place* 

A promissory note or hill of t'vchange made, draw n or accepiid |>ayul>le at 
a specified place must, in order to charge the maker or tlravver thereof, l>e 
j^resentcxl for payment at tliat [>lace. 


Sections GH and 69 — Note I 

1 j ‘SjXVliuHl pi.K c' UK ludos t lJs . lo\\ !» 

villj^c ' “ ot proonssoiv nrtt* is 

net t'.ssjrv it in.ikrr h.is livsiiit iu f ci p! ot 

hvisiness 111 sjkh iJuhI < itv, town tn V • 

< Otlu’i wjsi' mi rc possession oi notf is s ii|u n rit 

i9>7 l.ih 259 i2H>i ;A1U V 24 , : 1 L K .lOT 
L.ih 5.SU ^Di\y 

{But see 1951 (29 55 (HP ; VlU \’ >s ( : 19 !; 
1 1. 11 (1952) I C.il V)5 (l)U'. iSpi ciiu il pl.n c 
<i«H-s not ( ovtT town tn < itv.' s 

2 ‘’I’Ln'i*” inclmU's *’pl.n’(‘s” — \\ In n two 

}>l,i(.'os ;iro spt*( lilted, ])r> ''cnt .ition most !)*• .it 
on * or <ah' r of pLiocs. !92H 79i 

i7oH ; A I U \ I ; (l)H'. 

> \M)nls '‘sjKH pLioc” in S. H9. m-i\ui 

j^l.n f th.tt pronnsts' r .m know w hrro In* ninst 
pirsi«nt j>* ‘*’**esors' iioti* for p.»vin«‘nt. W lino 
proiinssnrN notf is piy.iliK* at Hoinhay or 
i'oona or i IsowIhtc it 9(>os not m ike it inruni- 
l>i*nt npoii ])ronii.sfr to prosent it ,it any spo( t- 
ht<i i)lao<‘. 19>ti Horn 21S <219; A I li 2> : 

jioin 79H 9)10. 

4. Not'* sjirciticd to Ik* |Kivm 1»1»* at rrsi. 

siti* ot ii NcniH’ fst it ■ \s luTo li'ii'lnr 
luoii -I hal IS su!ii( ii*nt to in iko nnfi' p iv ihlr 
e sp^ifiril place*. 19 iH i.iii 799 vSOO; ^A I I\ 

5 Small tow n is a sj)c( ifird place. 19*9 
15 ’9i 29., (29 > * ! A Ml 2 '> 9 >l9 

jy Noti- p i\ al)lc .It l\ sh,iw .u ;s p;iy,tl)'l(* .it 
sj>ci iiicd pi ICC. 1955 Tcsli I M 9 P; [A \ 11 
\ 22 9)B! 

7^ I'r.drr S promissory note m.nlc pav- 
a}>lc at si'ci ifii'ii pl.if f* ni'isf. in order l<i 
eliir^e niaki/r tliert'of l>e preM'ntrd tor pav- 
Jmnt at that place. “(Mlier nirfies thereto” 
in S. f~v.| dn no! ncMii partiesother than maker 
M55 Pesh M2 (1 >0 (A Ml V 22. (Dh) + 19 i7 
P di 259 ;2H2> AIK \ 24; ; 1 P II <1957/ Pah 
5S0 ( I)IP'. 

5, l^rr)note payahle at S — M.iker resnlmj.' 
at K hav'ini^ no nhiCi* ot Knsiness at S — Pro- 
imsee resident ail aloni-T ot .S — Pre/sesstori of 
proiiote by pronnsee at S is sullu rent t oiri* 

ph ince wit); S 99 - I9t*sent ment <d pronote to 

111 iker at S is r<ot ne>'a'ss iry. 1957 l.ah h92 
tS95. S94; lA 1 li V 24: (Ob). 

i9 Maker ot note not residins; at pl.i< <* 
in note for prcsamtnumt — Note in 
of jK'rson in whoM* lavour it ha^ 
i>ccni cxeciiteti No no^stnitfiM^nt \s net awsary 
under S. m. 1943 Pah 121 (122) AIK V riOj, 
[10] Proper prcfmtation not m nV to maker 
of prouote at specified place “ Maker n cl»*- 
charged unless no damage Is show n to result 
IroiTi non>present ition — It U open to maker to 
prewe that damage was caused to him and 
that therefore S. t6 (d). cannot be availed of. 

iVol. 10 ] 2 A M. 49. 


1926 IVsIi 292 (29 h 2t)P' A I U 23] <DB) ♦ 
1941 IV'sli 45 vPS! V I K \' 2S 9)19. 

IP; Not<* jia\ .ihh' .9 sp^s di«‘d plaev’**~"rl.un- 
tiff ii(*( alh*tiintf pjcs4*utnu'nt Ihs e^innot l>® 
.dlowtsl to jiriiNC It I9'e5 l\ sh I ’>2 (! >>■ 1 A!ll 
V 22mI>*9 

• 12; l ie* wnixP “\s9hm the Jhrnk of lmha*‘ 
III a promosorv note >trc sntlimently clear and 
speciiu ind must, thereloie. hi' held to indi-* 
I ate .» spemlioxl phn v wjlhin the me.iiino: of 
S 99 1955 Korn 419 i424' rMAIK V 42 

P 112 

I P Sei tKMi 99 m tt*tnis lavs tlown that the 
instrmm nt must Ke presented tor pavmeiit at 
lla* spni itn d ])1 n f, Induiut.d il V tins assnimw 
that the p.irlv K* wiiom lie* j>H*senlim*nl is to 
l>e made will be presrnt .d (he olai e sju’eiliiHl 
in tlie iiistrumenl I In* spec i fits! place in t ase 
ol the maker o( tie* noti* v,\t>nld Hometmi(*,s be 
v\ heia* he lesjdes 01 e.in n s on his hmiimess, 
W heie, howx'Viu . tlie s|HHutlt'd place is other 
th in this. hetciM* In* can M'sist li.dnlitv iiiid<*f 
the provisnan. oi .S. H9 o( tlie Act ; it must be 
siiown that tiie presentment tumid h ivu* bivn 
madt' to him at tb it phn e b«*( oist' tbat is 
whatis ohsiousiv t oniemplatnl by tbe set^. 
tioii ( )tberw ISC tlie oiMl.ssinn to fueNcntu dl 
b ivue no eliet t mlht' niiUer. 1955 Uoin 419 
•424^ :'S' A 1 K \' 42 C U2;. 

>14 j In \ i<*vv of tilt* provisions of Ss, 94 and 
9*^) of the Nev^olialde liistnnnents Act, pfes<ait- 
ment IS necess.iry (otli oyte tlm inakei ot a 
promissory note iiiv.ihle on demand, oidv if 
the note IS p.ivabh at a s|>e( ifiTnl place, v’54) 
I P K a954) liv'd 779(779;. 

|l5i W here tie* maker of a jaroimssory notai 
rt snh'd .it P and tie* jiroimssory note w .cs not 

p.iy.ible a<* a spe< ified phu t //e>9 that pre, 

sejitmefit t4>f p.iynn nt was not neei'sNiry and 
the «p*estUMt of the jioisdlt tioU ot (a>nr( at /' 

did imf irtse. ' -54; IPK <1954,' Hyd 779 j7-SI '. 

lb' VS lien (he holder of a promissory nolf^ 
IS able to j>rcKl«Ki* and show il to the maker of 
sjudi instrmneijt and «ieliver tin: samn to him 
after rec«*tv'ci^ payment. Ik* is di**'nu*d to have 
lajucfihed with the jrrovjstmjs f>l S 99 ot I lie 
N'egotndde liisinme nfs Act ff)r f)e* purjKHirf 
of presentment. It n not luxoviry that he 
slionld esdnbd tfie instrument and then 
dturiand payiimnt. ‘549/ 59 (dal VS' N 773 
v775). 

[17] A liundn wdrere lire maker i» tb?? 
acceptor must be prej^uttd for pavment tw 
order to render the miiktfr liable. VV fiere th« 
plaint iff i»uc« on the ground that it biri fimi 
dinhonoure^l pre*<?nlment for payment must b© 
ple^detl and proved. 1051 Cal 406 (409) lAlH 
V 30 C 129}- 
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70 . Presentment where no exclusive place specified. 

A promissory note or bill of exchange, not made payable as mentioned in 
sections 08 ana 69, must l>e presented tor payment at the place of business (if 
any), or at the usual residence, of the maker, drawee or acceptor thereof as 
the case may be. 

*71. Presentment when maker, etc., has no known place of business or 
residence. 

If the maker, drawee or acceptor of a negotiable instrument has no known 

f )lace of business or fixed residence, and no place is specified in the instrument 
Or presentment for acceptance or payment, such presentment may be made to 
him in person wherever he can be found. 

72 . Presentment of cheque to charge drawer. 

^[Subject to the provisions of section 84,] a cheque must, in order to change 
the drawer, be presented at the bank upon which it is drawn before the rela- 
tion between the drawer and his banker has been altered to the prejudice of 
the drawer. 

[a] Inserted by the Negotiable Instruments (Amendment) Act, 1897 (VI of 1897). S. 2. 

Sections 68 & 69 — Note 1 (canid.) Contract Act does not apply. 19-40 C d i 

[18] Where an address appears at the top (444, 445) [AIH V 27]: ILK (1940) 1 Ca) 

of a promissory note payable at a certain [3] Not payable on demand — Detfiidint 

place the address does not form part of the executing d and handing it over to plaijihii 

contract and the promissory note is not pay- at li — Idaintiff descril)ed as resident .a 

able at the address mentioned. 1951 Cal 55 presentation should be at H. 1937 \ ik; 2-41 

(63) [AIK V 38 C 19] : I L K (1952) 1 Cal 395 (242) [AIK V 24]: 1 L K (1938) Nag 30 i. 

(DB). [4] Place wliere payiTieiit is to i)t' nude net 

[19] Where a promissory note or bill of specified — Presumption is that payueail is t > 

exchange is not made payal>le at a .specified he made at usual place of business oi e tc diter 

place, it sliould be presented for payment at and cause of action arises at tliat pi le ■ lO )'* 

the usual place of Iiusiness or at the usual Lah 18 (19) [AIK V 26] 1935 Nai' ] M 14 i 

residence of the niakcu-, <lra\vce or acceptor [AIR V 22] * 1960 Andh Pra 155 i L59) A I h 
thereof, as tl\e case nniv be, 1960 Andh Pra V 47 C 53 j. 

155 (159) [A 1 K V 47 C 53]. [See also 1954 Madh-B 184 (188) f Alii \' 41 

[20] Sections 68, 69 and 70, Negotiable C 8^y : I L K ( 1954) Madh-H 345 (PbL 
Instruments A('t, liave iiotlting to do witli the [5] Pronott^ was lialde to be prese nt’d under 
question of jurisdiction in the sense that they S. 7() at particular place — Amount due v ii it 

do not directly deal with rdace where tin* need not be payalne at that pi, tee. lO VdL.ih 

cause of action arises. But when they indicate 18 (19) [AIK V 26]. 

the proper place at wliicii presentment for [6j Section 70 deals with the suh;e('t ot 
paynicnt must be made it is difficult to con- presentment of a promissory note u he, h 

ceive of any other place for determining the should be at the place of business ot tlu' 

jurisdic tion ot tlie Court. 1954 Madb K 184 maker in case it is not covered by S, 68 m 

(188) [AIK V 41 C 83] : 1 L U (1954) Madh B 69. In case of a promissory note payahle on 

343 (FB)* demand, tlie note is covered })>' e\c(‘ptiou to 

presentment would be iieet '- ua' 

Section 70 — Note 1 in order to charge the maker t!u rent > 5") ' 

[1] Rule tliat debtor must find out creditor Madh-B L J 1955 II C K 197 (200). 

does not apply in case of negotiable instru- [7] Wiiere a promissory note is silent to 
ment. 1938 Nag 202 (264) [A 1 B V 25] : I L R where money under it was payable, tiie cre- 

(1940) Nag 502'i' 1954 Madh-B 184 (188) [AIR ditor is entitled to prove that tlie note* WJ^ to 
V 41 C 83] : 1 L R (1954) Madh-B 343 (FB) •i* be paid at a specified place. 1954 Madh-I^ 

1953 Hyd 289 (295) [AIR V 40 C 148] : I L R (190) [A 1 R V 41 C 83] : 1 L R (193 L Madk-h 

(1953) Hyd 510 (FB) + 1951 Punj 33 (37) [AIR 343 , 

V 38 C 10] (DB) * 1942 Bom 251 (255) [A I R [8] Section 70 deals in a general ith 

V 29] : I L R (1942) Bom 620 (DB). (Pronote the presentment of promissory notes or mils oj 

executed at A — On demand 7v promising to exchange wliich are not covered by Ss. 68 a net 

P4W to order of / of Bombay Rs. 2500 — No 69 and its applicability is not confined 
inference as to place of payment held could those cases where the presentment of 

be made from express terms of note — Suit on instrument is necessary as a part I ^ ^ 

pro-note held could not be instituted at of action. 1954 Madh-B 184 (187) [A I K ' 

Bombay — Fact that J was described as resid- C 83] : I L R (1954) Madh-B 343 (FB,. 

ing at Bombay was not sufficient to found — 

ri^t of payments at Bombay.)i* 1935 Nag 144 Section 72 — Note 1 

(144 [AIK V 22]. [1] Where a bank collects a cheque as 

[2] No place of payment specified — Place of agent of the holder for the purpo:^ 
repayment is where creditor resides — S. 49, collection, the proceeds of the cnequ 
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73 . Presentment of cheque to charge any other person. 

A che<iue must, in order to charge any ixtrson except the drawer* l)e pre- 
sented within a reasonable time after delivx^ry thereof by such person. 

T4. Presentment of instrument payable on demand. 

Subject to the provisions of section 31, a negotiable instrument payable on 
demand must be presented for payment witliin a reasonable time after it is 
received by the holder. 


75. Presentment by or to agent, representative of deceased, or assignee of 
insolvent- 

presentment for accei)tance or payment may be matle to tlie duly authorizCHl 
agent of the drawee, maker or acceptor, as the cast' may lie. or. where the 
drawee, maker or acceptor lias died, to lus legal representative, or. wliere he 
has Ix'en declareil an instilveiit. to lus assignee. 

•175A. Excuse for delay in presentment for acceptance or payment. 

Delay in [)resentment ^[for acceptance or nav inenl j is excustHl if the delay is 
caused by circumstances beyond the control of tlie liohler, and not imputable 


Section 72 — Note 1 

held fo' tlu' bank a" i trustri' th<' In^ldiT 
ot tlif* IOjO bom >73 376' ,AIU V >7 

c :oo;. 

2 I lic' ohln^^tii'li to lu^nour a i lu\{oo c»t a 
cu'.tomtT r<‘^t^ tai the hranrh oo wlm h tin* 
driwsj ami on m* otiu r and lor t hi"* 
nurpovo tho Inaiu h and tin* lH*ni olfi<c rnnst 
}>*’ tiL'ali d as d.jll(‘i\ tit li inks. It the ( in-fino o 
htmodifd Itv tlw* hr OK li ainl the amonnl 
to tlio ( nstoinso .md t rcihtrd to tlx* 
hr id otln {hr !)*• id olfirt^ nnis| In* doxiiu^d to 
h.i'.r (ollr's-trd tlx* tn tlx* sons** that 

t!;rv h i\a‘ rr( f‘i\ '.‘d tlir r( j ! li 1 1 r r it otinonfv. 

Ihh a i'*om >7 3 37”. o7s' A lit \ >7 ( 3 lOU, 

: \\d ttT:* I, hrviors at NKa'rut.on a 

hank at ’orrr tolha ttai hy a haiik at 

Bhiipal. t!t\' ircfi[it held ua^ui liretsii indi i. 
193il I'unj >47 r;32) A I U \ 37 CMtj 

iDly. 

Section 74 - Note 1 

■; 1 . I h'K S M lion dorv not apjX'ar to r 
‘h lxqiu ^’' MiK r flunr pn*sentrnent m ^f*p i- 
ratrU dralt ujtli ni Ss 72 and 7 >. 

^2; Disji t aimed iiy delay m proNenUny a 
dralt shoidtl f>r sidleri^l hy tin* per on to 
hoin dralt i** ".im eii and not the drawer 1924 
liom 520 (320,) Alii V II ; ;Oliy 

; >j 1 he (pirvtion \\hrtljer a hill j‘ presented 
witlnn a reioonahle tone i> not purely tun of 
f.n t l>ut IS a mixed qiiestirn of fac t ainl law. 
1929 Lah 577 i577) A 1 K V 16; : H Lah 34 
(1)11+ 1920 l.ah 412 i4l2 AIH V 7; a)H;. 

;4] Delay in presentment is CTrnsafde if tt 
»s canseii hy events heyoml control of {X'rson 
making presentment and not iinpntahle lo hts 
ilefaolt, misf ondnt t or negligence. But where 
delay is unexplained, presaous indorwfrs who 
ar<- dimniiiei! tlrereby will ihsolvwl frmn 
ha hi lit V to t>arty guilty (4 delay. t’i<h 6 Nag 
L H 33 ^36. 38). 

15; Hull" m to rea^tonahlc time for presenta- 
tion should not lx* stn ngeat ly enforced in 
case of continuing sc'x unty. 19n Cal 154 155) 
IAIH V 4] iSB). iCasc of letter of guaranleie) 


(6. \\ here a promissorv note pav.ihle on 
ilem and is ni'goliatxd. it is not divined to lx? 
ovetdue loi the iMirj>ose o( aih'iting the 
holder witli tiefects ot title oi whii li he liail 
no holH e hv reason that it appears that a 
reason.ihle lime lor pM*si‘iitmg it lor payment 
lias elapsed vnu’e its issue, 1921 ( 7d l><)2 
A ! li \ s : 47 ( d seil d>B) r 1935 Hang 156 
ii37; ,AIK V 22’ 

i7; Where note jiivahle on defniiid has 
heen iiulmsfd. it not pr‘*sentehl tor payinent 
within le.isonahle time o{ endorsement, en- 
d.),v>T is vie. l.ai^iul, 1923 Mad 132 d i i) [AIH 

\ 12 ; 

' 6 W li’-re earnest nmnev w as sent to tho 
l);w inol (hr I rav an* ore ( .ov'eraunent tn the 
it»nn o! a ilralt tlmngli if was not m the ati- 
pfo\e«l lotm ol (teposlt and when* ffii! 
<'iivfiiie<M had noanthoiitv lo ai eejit tlie tlr.ilt 
as earae'sf neMiev, aeeept.ne e o| fhe diait hy 
tin* <*io9n'*<'i did not nnonnl to an n n jtt int i» 
hy (he St.rtr l ie re was no rx 1 isiofi for the 
Diwan lo a< et'pt the draft So long us tin* 
Diuali li iil not a( < epted the virilt there was 
nf> o!>liUahon on Ins part to r ash it. I here- 
fore, > 74 ssoold not apply to this « ase. 1953 
J ravAa) 13 !47i A I li V 40 C ISj 1 I. H 
(1952! I r iv.Co 729 (DB>. 

'9i J'rxma Un u, rea<iing tle‘ ! ingu age of 
Ss. 64 and 74, tin' firesentinent most he made 
iwrvonally and the note has to h(* j>rotlo< i*<l 
it it is shown that tieinand was made and the 
|K*f snn m iking the tiemand was in 1 pe#sit«tuj 
to hand it ov(«r o-n payment, if should lx* 
sullu lent .9>r a presentment for payment 
es!M‘i Sallv ill the t ave ol on drna tiid pro- 
imssorv note. 1951 Mad 632 633. 634) A 1 H 
V 38 C 182]. 

[19; lieUi, m (lie f irr iimslan/ *‘s of tlie ca»i*5 
that the parties ieMiig non-< oinmt rc 1 jTKTrwrni 
and rinitmdly at oomnuxlating, a th lay of ten 
itKifiths ifi pfesentmg the pronote tmf a ilehry 
of 6 or 7 days m issuifm notice of dtshowoiir 
could not lx? Slid to Ik; iinrea^.on ahle tinin 
w ithin the meaning of S. 74 read w ifli 8- 105. 
1954 Mad 855 (855 656} [AIH V 4-1 C 285]- 
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to his default, misconduct or negligence. When the cause of delay ceases to 
operate, presentment must be made within a reasonable time.] 

[a] Inserted by the Negotiable Instruments (Amendment) Act, 1920 (XXV of 1920) S '* 
[bj Substituted for the words “for payment*’, ibtd, 1921 (XII of 1921), S. 3. » • — 

76 . When presentment unnecessary. 

No presentment for payment is necessary, and the instrument is dishonoured 
at the due date for presentment, in any of the following cases : — 

(aj if the maker, drawee or acceptor intentionally prevents the presentment 
of the instrument, or, 

if the instrument l)eing payable at his place of business, he closes such 
place on a business uay during the usual business hours, or, 
if the instrument being payable at some other specified place, neither he 
nor any person authorized to pay it attends at such place during the 
usual business hours, or, 

if the instrument not being payable at any specified place, he cannot 
after due search be found ; 

{dj ns against any party sought to be charged therewith, if he has engaged to 
pay notwithstanding non-presentrnent ; 

(cj as against any party if, after maturity, with knowledge that the instru. 
ment has not been presented — 

he makes a part payment on account of the amount due on the 
instrument, 

or promises to pay the amount due thereon in whole or in part, 
or otherwise waives his right to take advantage of any default m 
presentment for payment ; 

as against the drawer, if the drawer could not suffer damage from the 
want of such presentment. 


SECTION 76 — SYNOPSIS 

1. Clause (a). 

2. Clause (b). 

3. Clause (c). 

4. Clause (d). 

1. Clause (a). — [1] It is for the party 
contesting liability to show that the note is 
payable at a specined place, in order to render 
presentment necessary. 1935 Lah 623 (624) 
[AIR V 22]. 

[2] No presentment is necessary where 
Hnndi is lost and a duplicate is not supplied, 
1924 Lah 198 (200) [AIK V 11]. 

[3] Whether place named in pronote for 
payment constitutes specified place depends on 
circumstances of each case — Promissory notes 
payable in Sialkot on demand — JJeld no pre- 
sentment was necessary as large town like 
Sialkot was not a specified place for payment. 
1935 Lah 623 (624) [AIR V 22]. 

[4] Where the place where a pronote is made 
payable is the residential site of a revenue 
estate where the lender lives, the naming of it 
i[s sufficient to make the note only payable at a 
specified place. Negotiable instruments in the 
northern part of India are generally made 
payable at a particular town. 1936 Lah 799 
(800) [AIR V 23]. 

[5] No presentment is necessary where 
drawee of nundi has no residence or place of 
business or known address at place where 
hundi is due and on due date drawee is not 


present at such place. 1939 Lah 225 (229, 2 j0} 
[AIR V 26] (DR). 

2. Clause (b). — [1] An eudorsen^-nt on 
negotialile instrument by notary pabhr to 
the effect that “endorsers state, if tlrawer 


not pay, we will i)ay at the request of tin* 
manager” imports promise to pa>' by the 
endorser within meaning of S. 76 (i)'. 10)9 
Lah 225 (230) i AIR V 26j (DR)*!* (’54i 103-1-2 
Mad L Jour 603 {a)4). 

[2] Even parol promise hy endorser tu piv 
note is sufficient to constitute an eiigaitouien^ 
to pav notwithstanding non-presentnient. 192 . > 

All 442 (443) [AIR V 12] : 47 All 572 iDh . 

[3] Engagement to pay must have he 'n 
entered into prior to maturitv. 1919 Otidh 16 
(18) I AIR V 6] : 23 Oudh Cas 91 

3. Clause (c). — [1] Promise can he ex- 
pressed or implied — Creditor informing dei)tor 
that limitation is about to expire — Kvplv hy 
debtor confirming loan amounts to prouli^e to 
pay within S. 76(c) — No presentation net s- 
sary. (’36) 17 Lah 287 (289, 290) (DB), 

[2] A defendant in a suit on a proniissorv 
note, who pleads part payment, cannot ur^ 
non -present ment of the note as a bar to tin 
suit. 1943 Lah 121 (123) [AIR V 30j. 

[3] A defendant in a suit on a 

note who does not contest the suit on t 
ground that no presentment has t)een ’ 
waives his right to take ^ff^a^tage o* 
default in presentment, and the 
therefore be dismissed on that ground. 


Lah 121 (123) [AIR V 30], 
[4] Pronote payable on 


demand and 
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*77. Liability ol banker lor n^ligently dealing with bill presented for 
payment. 

When a »)ill of exchange, accepttxl j)ayahle at a .<:|Kxified bmk, has l>eon 
ciiiiv prcsciit( li there lor puy meiit uiul tlisliononrtHl. if the so ucijliiientlv 

or imnro{)erly keeps, deals with or delivers hack such l)i!! us to cause loss to 
the holder, ho must comjxnisate the holder for such loss. 


Section 76 — Note IJ /roftJJJ 

place — Part i>aynuMit niatlt* — 
is lint nevcss.irv. 19 hah lAt \r>4^ 
[AIK V 20 . 

5 1 Promise to pav nei'vl not In* e\pre^st^i 
so long as it is t learlv t!<Hlin ihlr tnan the 
language eniph>y<*4i hv the partie*^ or tlieii 
roniJue!. W heit*. th(*reiore. tfu* t nihuv?*!'* ol .i 
luHuii nnt'nnthtu>nally ack nou letlgn th-.- orht 
notwithstanding non-prt'staitiniuit imt tven 
w.iive tlieir right to take ad\- au( age t*t iumi- 
pre'‘entrm'nt. no pr* N«*nlineiit cd tln‘ htiudi is 

net I9a9 L ili 22‘)' 2>0> AIK V 2ti DK) 

0 Hflorr prfscjttini'ut Ivt (tines u 

under S, 7H u it has to Ix' ttirtle i est ildishetl 
that the drawer it th*' d ite ot p i vm uit liad 
k news ledgt' that there hid het u no |)ies(*iit- 
ment of the Hill. lO”),**) C d VyH oil ^ oS‘ A I K 
V 42 C 95 illh 

4. (danse (d). — I Piovisjouv ol S, 7H id' 
are an e\< (‘{itioii to g. ni't.d rule (li.it 
inent is net ess.iry and l>iirden o on person who 
eiaiins that ho <■ ise t fils v\ ithin that evt ciition 
to prove that drawer i onhl not v(iih*i damage 
on af'count rit n<in-i)resent,itiinv 19l9()iidli 16 
(IS^ AIK V 6 : 2 > Ondh (.IS 91 + 1917 All 17 
7I7 AlH N' 4 ■ '^6.n| )H'-M9 >6 L ih 799 

(SOi) Alh 2 V ' 5 |>inn(»te nnot l>e j>ies(*i»tca! 
unlt'^A it js n<»t fiav .iMe at a s|x-< ifitsl place 
Presentment is the cause ot .u tn>n m 1 snU 
upon Mi< h instrtiment. It is tor the pi un- 
tilf to prove that the other partv snjiiTtsi no 
fiam ige from non-presejitinent ot lla' pronoleO 

2 Sec tion 76 ol* ijiplies only to hills ot 
exch tngr' lUfl ( uni not to prornissttry 

notes. 1<);7 I.ah 259*2fK). 2ol^ 7\ I H 24 : 
IKK lOo . l.di 589 (DP/*. (AlH 19;5 Lah I5h 
/ 9+ 19', 7 Lah 892iS9 V' AIK V 24] 

(DH . 

jBut nee 1958 C d 4S9 ol89) [A I H V 2A; 
tClaiise i d Lissumed to ippiv to prourtte. i+P) >6 
Uah 799 -StK) A 1 H \ 2'>; + 19 >6 Pesti 292 
i2(M} AIH V 2V; d)B ; 

' > j Srv tmn 7ti oh applies where drjw(T has 
no ftinfis w itii draw(sf tt time hdi is Irrang 
ilrawn or has no reason dvle exjoectation tlMt 
drawee will ac cept ifor his .n cornmodation, 
1922 All 422 427^ AIM \' 9, tl>fC*l9>5 Lah 
415 (415) ; AIK 221 

t4j When <lrawer and drawee of humli are 
the same persoTi no pr^*s*^»tatlon on due date is 
necessary as drawer cannot sutler ilamage 
from W'ant of .such present if ion. 1922 All 2t9 
(279) [Aia V 95 : 44 All 554 iOBi ♦ 1959 l^h ‘ 
225 (229) (AIH V 26) (OB)4-1927 Lah 72(75) 
lA 1 R V 14) (DB)*H954 Ondh 254 (254> [AIR 
V 211 ♦ 1941 Pceih 45 (48) [AIR V 2SJ (DR). 

[5] Where dra\vf»r tlishonestly fhmiefs pay. 
ment of consideration and pleads that #mdorse- 
«>ents were forgeries or made »ri colL uon 
with payee, Ik* cannot plead that due to 
want ^ presentation of tlie Inll to the drstwax 


lie (the drawer Meis M(fh*nHl kuv^ ilartiage. In 
Mudi cast* In'Klei ui dut' coui vc inssl not j>mVTt> 
that drawer did not sutler ,«uv tlam age due to 
non.presenta(u>n. 1925 Smd 241 241 C j\ | \\ 
V 12 ! 19 8md L H 12 il>B\ 

;6 W hetx' (he duiwrr f>} .1 hmidi pav.ilih’ at 
Mght altei a eert.nn piuiod. li.is s(*tti,Hl his 
at counts w ith the ih iwtHw Ifijig heiore tlm 
Sint hv fhe jvivts' and has taken hack all tlie 
inoiu v tliat v\ IS <iiio hv them to him tin* 
di.ivvci ihx's not Mifiei anv d iin ige from llie 
p.ivtx' s l.uhiu' to present the fnm«h (or p>iv- 
in»’!if 00 matmitv and t h<' t ase eomt'v vvithlh 

,S .6 111 I h*’ payet* is i n(ft!< d t(» sik’ tin* 
drawer t<n tie- lecovei v ol tin .miount dm* on 

tlu‘ hnmh. 19 >9 L iti 97 1 9S» AIM \ 17 

7 1 W hci e m ,i smt t'li .1 jutmussorv mite, 
tile eVei nt lilt jih ads that pavm tit lias his'U 
made, tile ih.isvt r « ,umol snih i d.onage Itom 
want of pn at mn ol the iio(e .ix itspiu<*d 
hv S 71 and I heichue no piesf'nt.it mn for laav* 
inont IS nee. ss.irv' under 8. 70 -dh 1917 l.all 5« 
i5S) AIR \ 24:. 

-S ;\\hcr<‘ no h ardship |s shown ui the 
<M\e of j ju mote vv Ineli has not p.is\»M| into 
fithei hands hut is still in tie h tuds ot the 
di ivvri* j( is not r»p,ui to ( In* d 1 1 1\ i r to conten'i 
that Ih' would sulh r damage lor want of pre* 
si utation rsp.H i dlv u luui dr twau admits exe- 
f ntmn ol thr not*- aiel n knoaledgos that the 
money h is jusstsl. iBiBCil 4H9 t4H9) \\ \ R 

V' 2 >;. 

9. Proper prescnfimmt not made to mak(*r 
ot hnndi it pi n e sjxm. iti<x| S. 69 dlscdi iig»w 

makm unless no damage is shown to re nil 

Maker t in jiiovc t lt.it d image was i .instxi to 
Inm and that S 76 o{i r innot h * availed of, 
1941 Pesh 45 t4H' AIK V 28 iDBV 

i It); \on. presentment of humli ran he ciri.. 

( Used if drawer has no fund with drawtn* at 
time of drawing the hnndi or when it lihonld 
.have ; x*«‘n t>resented or when if is jiraivix,! th it 
<lravver hul no re.ison.ihir evpcclatnin {hat tlu' 
<flf.awt*f wotild acf epf fin- Inmdi for h»s accom- 
modation. (’51) ILR i !954) M idh R 255 iZ'Wl 

f 11 : 7'he hiirdfui of proving that the riravser 
eoulii not fKKsihly suffer >iriy damage ln*s tjit 
the nerson suing on the Humli Htit sm h 4 
Burden is extremely slight and is easily dis, 
charge*! In a case where tlie drawer ami tlie 
drawer* are one ami the ivime person, Th« 
want of prr^SKntrnent in sm h a rase ofivioudy 
cannot put the drawer to any loss |>et'auiM^ Iw 
must fxMieenierl to know* that the Hmoli was 
cxecutwi ami a cerf atn date wan tin? duct rhitn 
of payment Hiereunfler and that no paymtmt 
had Iwsfm in.Kle at matuiity, 1956 Raf 129 
(154)1 AIR V51k C 40; iLR{ 1956)6 R i) 612 DR), 

SrcHon 77 Sote I 

[11 Cher|ue drawn oil brunch X of Buttle A 
baiidod ovrr lo fktik for collectioii'-Choque 
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[The] Negotiable Instkumbnts Act, 1881 


CHAPTER VI 

OF PAYMENT AND INTEREST 


78. To whom payment should be made. 

Subject to the provisions of section 82, clause (c), payment of the amount cine 
on a promissory note, bill of exchange or cheque must, in order to dischar<^e 
the maker or acceptor, be made to the holder of the instrument. 


Section 77 — Note 1 (contd.) 
sent by Bank H to branch Y of Bank A for 
realization — Amount realized from branch X 
but amount not realized by Bank Ji by reason 
of Bank A going into liquidation — Branch not 
juridical person — Cheque is dishonoured by 
Bank A — Only party lial)le is drav\er defen- 
dant and not Bank B. 1952 Cal 385 (386) 
[AIR V 39]. 

Section 78 — Note 1 

[1] Ilundi payable at sight — Both stages for 
piesentmetit for acceptance and for payment 
are rolled up into one — Person entitled to 
receive payment, tiierefore, is tlje person who 
is entitled to present it tor acceptance — Pay- 
ment imist be to holder of instrument — Person 
having no authority to receive amount on 
behalf of payee presenting humli and receiving 

{ Payment — 'Phere is no valid presentment or 
nindi for acceptance. 1954 S C 554 (Pr 8) 
[AIR V 41 C 127] ; 1955-1 SCR 503. 

[2] 'rh(? s(‘ction deals w ith tlie paye(‘’.s c laim 
against tlie drawer and not 1 is right to receive 
payment from the Bank. No right has been 
conferred l)y tlie .section on tlie payee against 
tlie drawee, i. e., the bank. 1953 All 637 
{Vr 23) [A 1 U V 40 C 318] : 1 L H (1954) 1 
All 268. 

[3] To say that the object of S. 78 is only to 
secure an tdh'ctive disc'liarge and not to deal 
with the right of suit and tliat the beneficiary 
can file a suit if he Cvin secure a valid dis- 
charge for the debtor is to bold in favour of a 
proposition sacrificing both the spirit and form 
of the law on negotiable instruments. 1957 
Pat 380 (Prs 2 to 5) 1(S) AIR V 44 C 114] : 36 
Pat 724 (FB). (AIR 1930 Pat 313 ; A I R 1932 
Pat 346 and AIR 1934 Pat 85, (h^erruled ; 
A I R 1928 Cal 148; A I R 1957 Nag 65 and 
AIR 1952 All 245 (FB), Disscytl^d frovi,) 

1956 Raj 174 (Pr 10) [AIR V 43 C 55] 
ILR (1956) 6 Raj 698 (DH). (Section deals w ith 
Xiayment in order to act as full discdiarge. The 
section does not deal with the right to bring a 
suit.)] 

[4] Reading Ss. 8 and 78 together it is clear 
that person to w horn the payment should be 
made in order to discharge the maker or 
acceptor from all liability under the instru- 
ment is the holder of the instrument or liis 
accredited agent, such as a l)auker acting as 
nn agent for collection. The term ‘holder’ 
does not include a person who though in pos- 
session of the in: trument has not the right to 
recover the amount due thereon from the 
parties thereto — Thus in order to discharge 
the maker or acceptor from liability, payment 
must l>e made to the payee or the hokfer of the 
instrument. 1947 All 52 (S3, 54) [A I R V 34 
C 28] : ILR (1947) All 311 (DB)«')957 Nag 65 
(Pr 24) [AIR V 44 C 21] : ILR (1956) Nag 850 
(DB) 1* (’10) 8 Mad L Tim 247 (247) IDB). 


(Indorsee of negotiable instrument is holder of 
instrument ana payment should be inade 
him.) 

[5] Suit for recovery of amount upon a pro, 
missory note, by a person who is not a holder 
ihereot on the ground that tlie holder is 
l>enaniidar for him, and he is the heneiKi.d 
owmer, is not maintainable. To sav tliat piy. 
inent to any one ex'cept the holder will not 
discharge the debt is tantamount to saying tint 
no one can recover the delit from the maker, 
except the person in whose favour it is m nit* 
or who is a liolder thereof. 1950 Pat 4'/", 
(Prs. 1, 5. 13) [A I R V 37 C 126] : 20 Pat hhs 
(DB)-fl957 Pat 380 (Prs 2 to 5) [(.S) AIK V 44 
C 114] : 36 Pat 724 (FB). (A I R 19 d) Paf ;i 2 
A I R 1932 Pat 346 and A I R 19 VI Pat Nd. 
Vrerrvied ; A I R 1928 Cal 14S, AIK 19")7 \ ig 
65 and AIR 1952 All 245 (FH), Ihsnrd 
/•romJ + 1955 Pat 451 (IT 5) [A I H V 42 C IPV 
(DB). (AIK 1931 Cal 387; A 1 R 1950 P.p 4';)i 
and A I R 1940 Pat 377, Foil.') + 1937 f’at liK) 
(101) ! AIR V 24] : 16 Pat 74 {FB'. l A 1 K P' >4 
Pat 382, Ore/T7i/e4.)fl927 All 463 i 164’ A l h 

V 14] : 49 All 457. (In a suit upon a pmnet ■ 
a Court slioidd not allow’ evidenee to sliou 
tliat the pronote was not really e\( toited m (hr 
plaintili’s favour or evidenee that tlie note h ei 
been discharged by payment to the p-‘ro>e. 
really interested. )*f*i932 Lah 620 ^621' A 1 K 

V 19] : 14 Lah 19. (The hold(*r of a pidiito- 
sory-note is entitletl to realize the d. ht 
althongb tlie consideration had re dly ( ome 
from a firm of wdiieh the holdi^r w as a uumu- 
ber, for the consideration need not (oiuf limiii 
the proinisee.)*M940 Mad 90 (90) [.\1K \ 2. 
1935 Mad 880 (881, 882) [AIK V 22j. here 
the maker of a promissory-note pays ' real 
holder he will yet be liable to the perNon 
whose name appears in the note.) + 19 44 Me. 
391 (392 [A I R V 21] •!* 1944 Nag 325 . 
[AIR V 31J : ILR (1944) Nag 645 ^ 19 42 

23 (24, 25) [A 1 R V 19] : 27 Nag L K ; 

(Consideration not from ostensible j)t\ee - 
hnt from real owner 1— Pronote reeitneg tlia. 
it was from A' — Pi'onote not payable to Kent. 


>r endorsed to order — 1' cannot vuejei 
^te as such.) + (’32) 15 Sag.Mour d ' + 

)40 Pat 377 (379) [A I H V 2.] : 19 1 
)B)+1939 Pat 347 (348) [A 1 H \ J'.- ' * g 
ily person who is entitled to sue upon * ^ 

the person whose name appears on 
I payee. Any other person allegevl to be ' 
ed to bring a suit must first 'L 

idorsement from the payee making > 
her person the holder in a.Ur of 

ang 280 (281) [AIR V 21]. (Smee 
romissory note only who can nirtner 

large within meaning of S. i8, _ 

innot sue on promissory note execu 
ivour of another v xf 15I ; 55 

[But see 1928 Cal 148 (I5|) [AIB V ‘ 
al 551 (DB) * 1930 Sind 4 (8) [A I K V 1 i 
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Section 7S — Note 1 

•The rivjht of the real owner is not afFAvte<! by 
the Act it his real name be disclosevl to the 
niaker of the in'^triiment ;unl if t)ie maker iUv'S 
not make anv pavment to tiu» hoUler aiul >;ets 
a (lischari^e (roiu hnn 'll 

[6j The hohier promissory note alone is 
eatitletl to maintain smt fer rertnerv oi money 
due on it. I'nie owner, who is not hol'J<'r of 
protnissorv note, cannot maint.iin suit even 
thoujch holder is Ikmi nnidar and has Ixxni 
made p irtv to snit, 19 vo Ondh ^iTS \«Sl> 
lAIK V 2:; : 10 leuk Tin d)I0 ♦ I9-IT AH %2 
(5>, 51) [AIK \' 54^C: 2S: : 1 b K UOIT' Ail 
■Ml (1)10. (.Section TS titH's not \leal uilh the 
riyht ot snit and henet' the real owner (^f the 
note r\'in sue on the note pros ided he is m a 

f iosition to obtain a di'^eh.ire* from 

iibihtv frcMn the maker or nci'ptor o( tiie 
note ) + 19 d All lOS - li)9. 110) AIK V IS; : 
5> All 5 iDKV (In a stnl hroui^lit !»v th 'ieal 
< nxlitor, to whieh the ihelitor and the holder 
ot the [)ronnssorv note ii * parties i viei ree 
can f)f,' pass.'d .ivi^uiist tin* deiitor (or what in 
iltie trfJtn Inin \sitharh*.ir proviso that piv- 
nient shdl fie made hv the debtor to tin 
hoId«*r (»r (o Ih t^lit id that it in made 1>V 
d''[>osit m <[onrl or it money Is recov r -d Irom 
liim ui execution (d tiie de<m*, it sii dl be to 
tile < r.'dit ot fii(‘ iiolder or m iv be j) iid to tie* 
plainliii it lie Neemes i d: ss h Ui^e ot t fv* del itor 
bv' fht ie Idef ol {!»<• pjointssors note. A d *< ree 
mthf'seteims and pivment made ni pursn- 
aio’c li!ei>‘>d willNpistv' f ii • j - i jii r -'m m>{ s ol 
S. TS bid C, d .ST i'>S9‘ AIK IS : 5S 
C iI Td2 ddi + I9m M id d2 ‘ U • AlK 
\ 22 Dl-'e *1* bi ll N i'.: 297 2')S» \iii es . 
I 1 id2' \ ly 5SS. iSi*t !ion Ts dot’s not 

deal with i ne.Itt oi smt I he real ou net Is 
eiifiihd tf» see prn\adtd he is in a po-ihon to 
obt.no a eooii disihiii.;'- tor the deiendant. 
The t u t that a }>erson not th.e tedder cannot 
t hum llic pnvih-2'‘s ol a holdier does not diN. 
enfitle him trom smnvt ) + 19*15 h.*t T9 -.T'.M 
AiK V U);. i\S lien a smt on a h ind-note is 
Inoutthl not by its ostcnsibh* hohlrr bn? Iiy 
the re d beiiefn iary \\ dio in i nnm'r ami tin* 
c stensible holder in not onlv thi* neat tn ini 
of the ininc»r pi untill, lint i nn 's on beh iH of 
the pi untiil in i depos*'s that tfie money due 
on tilt* h md-not'* belomtN to tie* phnnttli, file 
suit IN m lint iin ilde meter S TS } 

T; KjcIK to institute smt on ic'^ofiabh* 
instroment iloes not sest merely o- tie* holder 
(d tile uivlrmnent. Allleni^li a hentdii larv or a 
true ossrivT may hriny; sn< h i suit, it is the 
holder who can ij;ive dtschirj-'e to the maker. 
Therefore in a smt liy t>f*ncrici.iry, the fiohler 
most Im* nnphMiTd, in order tf) enable tie* 
defendant to insist and obtoiin riisc h ir:4^* f fie 
N’lit witho'il unpleidirig the holder ssdl not 
Ik* entert aniel the d^xision given in his 
absence will not Ije Inndmi? cm Inai, But a suit 
by owner, in which hohier is a co-plaintiff 
stamis 0*1 diderait ffxitim?. In such a case n 
suitable ihKrfX" so as to give i lawdul and 
effective divrfiarge to the maker can f>c pafjwxl, 
1956 H m 1T4 bPrs U. 14. 15. IT) MH V 45 
C 55] : I L B (1956) 6 Baj 69^ {DB^ ♦ 1959 
Andh Pra 126 (Pr H) [AIH V 46 C 59] I L R 
(1957) Andh Pra 443 (OB). {A advancing *mm 


to (' and taking prmiotc in favour of ff — Suit 
on pronote hv i and H against < ‘"^Tonltnition 
of C that A could not sue o*» promote ami wm 
not entithxl to any d(.HT<se"-//^i t that decow 
could in* piNvtsl in favour of H who was tho 
holder Part that the consideration was not 
paid by bun but passed tlm^ugh a third 
fvrson t, <hd not nutter.) 4» 19x57 Nag 6x5 
iPrs 4S. 49) AIK V 44 C 2D : I b U tl9x56) 
Nag xS.50 (i)H). Tf the jvtson in whose tnimo 
tlio dfX'ument st onls is a parts* to tlw' litiga« 
tion O'ven as a deiendant') and diHw not ili.sputo 
the plaintiibs ngfit to oh over the loan ami 
give xi s'lhd vlist furge, tlnue s«x*mv no reastm 
wfiv the suit should not lx* in unlamable ami 
svliv tUedtxuee should not f>e made in favour 
of tin* rcxil owner.) 

[H; In the absence of the holder a ^nit 
c iniml Iw' brought hy an undisclosetl prim ipal 
luNtvl either on a negoii.ihh* instrument or on 
the original transit tion vvlien thi' same is 
es'idenet'si in 1 secmiNl hv a negotiable instrtu 
nii-n! rbe true pusilnm is thit a stranger to 4 
negotiable lUNtiumi'iit be he tiie undisidosiHl 
pnnnp d ul the ih awiu or the p iv<s* ius, in 
Ininsell, no position in the eve oi hivv even 
though tie* person n im -d in the instrnmenl Im.^ 
fits t>en imuf ir b)49 Nag 21 iPis 14. la) [AIH 
V >fi C 14; : I b K 191, S) Nag 299 iDH). (In 
certain cases .1 s nl l>v an undisclosed prin- 
cipd m iv be maintainable il lln* holder of the 
msfriim'Mit is made .i flirty ami givi»v a valitl 
tliNcluige, provid<'d the smt at tie* instance tif 
the b'matnidar be «*thr’rwiise competent. Por 
<'Y nni>le. K ih'* benanndar jn i eo plamtiff, till? 
nutter IN snnple. 1 lx- i I aim in stu b a suit »s 
rrallv dvx us’xl at Ins instance though the 
tlci »r»* is t> is,ed m Ixtvmii ol tlie othi*r pUitt- 
titf. Hut the same would not b<» tin* legal 
|josil5on w here tie* holder is not in ide a jrarty 
iind IS merely ( illed iv a witness t*| the suit. 
Sm’h <i smt woubl be ni indestly incomj[H"tentT 

i9j Kight ot smt on a inomisvory note ve*Kt« 
in the persfjii who ( in give a V.ihd disc 1 argn 
to its iniker tir acceptor It is no! essential 
that the pl imtdf, on the i n (' <4 theinslru* 
inenl, he ttie payee or the holder or the fioldcr 
in <loe course, rius right is irr<‘spe( live of 
iiny indorv inent in his f.avonr and is rwog- 
in e<l on tfie basts of the ve-stmg of th‘* owner- 
ship ol the m/^ine’y in the plaintiff in tlw 
ahseni r ol t he lioldfu W here J, svlio wan Mtr) 
pivre ami as su( h the fiolder ot the prOfliic. 
sofv-note U'liien it was * Xct uted, hist Ins stalmi 
Its iioltler after the* p.irtition der tee hv wfiich 
these itrmntssory mUes were allot ?e<| titi ttusf 
sliares of hii! lifotlt 'r /t. tin* right to recover 
tin* rnrmey due c*nier (h * |iro?ms»*ory«not#> 
v»*sted in a and th * suit hv finn w u maintaiti* 
i.bh‘ 1952 All 249 dhs i, 14) AIK V 59) ; 
I bli (1972)2 All 175(119. (AIK 1922 All 
70, Ot trruU'A . f 

no] If has held tfut w here the holdur 
of the r»ote IS a party to the snU but he fiai 
not appe ipsti in trie fiiit his camJuct in llwf suit 
c.iiino; firing ninxit fliwchargc of hb 
liabdity umhu the note by r ismg t^toppcl 
against him a« the only of dttchargo 

in indicaOisl in 5, 78, and there can he no 
estopi^el agaioft tlxi provisions of a statuUn 
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[ThbI NEOOTIABIiE INSTRUMENTS ACT, 1881 


Section 78 — Note 1 (contdj 

1937 Cal 753 (754) [AIR V 24] : I L R (19:38) 

1 Cal 450 (DB). 

[11] Under S. 78, payments must be made 
to the holder but if the holder of the promis- 
sory-note elects to treat the payment to his 
firm as the payment to himself, the payment 
is a payment to the holder witlhn the meaning 
of S. is, and the debtor is discharged from 
the liability \inder the promissory-note. 1936 
Cal 315 (316) [AIR V 23] (DB). 

[12] A payment to any person other than 
the person mentioneil in S. 78 would not give 
a valid discharge to the promisor unless th(i 
payee or the nobler (as the case may be) 
accepts the payment as valid and to himself. 
Where tl\e payee serves a notice on the 
promisor betore the payment to tlie third 
person and shortly afterwards files a suit on 
the promissory note it cannot \ye said tliat the 
payee has accepted the payment and conse- 
qiicnlly there is no valid discharge in respect 
of that payment. 1948 Nag 60 (Fr 13) [AIK 
V 35 C 21] : I L K (1947) Nag 402 (DB). 

[13] When indorsement on promissory-note 
bears out no accountability between indorser 
and indorsee it is not indorsement for collec- 
tion merely and Ijolder alone can sue on note. 
1914 Mad 359 (359) [AIK V Ij. 

[14] Holder of Hundi endorsing the same to 
another — Hundi dishoriouxed upon presenta- 
tion after maturity — Holder paying tlu* 
endorsee and payment acknowleilged by en- 
dorsee — Holder getting l)aek the instrument — 
Property in Hundi reverts to endorser — I'here 
is no necessity <)f re-eiulorsement — Suit by 
endorser, who is the holder, on the basis of 
the instninieut is maintainable. 1958 Andli 
Pra 33 (Frs 6, 8) [AIR V 45 C 9] : ILK (1957) 
Andlj Pra 439 (DB). 

115] Where a holder of a promissory note 
sells his right, title and interest in the note to 
another but w'ithout indorsing it, the assignee 
is within the definition of holder in S. 8. He 
can sue in his own name and lie is entitled in 
his own name to possession and to receive or 
recover the amount due on tlie hand-note 
from the parties thereto. 1934 Cal 549 (549, 
550) [AIK V 21] : 61 Cal 425 (DB). 

[16] Wliere under S. v301, Succession Act, a 
person is appointed the common manager of 
the estate by uii order of the High Court, he 
for all intents and purposes represepts the 
estate and can file a suit on a proprnr^ry note 
on behalf of the estate, though he is neither 
the holder thereof nor a holder in due course. 
An endorsement and delivery is not the only 
method by which a negotiable instrument can 
be transferred on the basis of which a suit can 
be filed. 1941 Pat 403 (404) [AIK V 28]. 

[17] The coparcenary can be described as 
the Jjiolder of a note if it was made in its 
collective or business name and therefore in 
its own name within the meaning of S. 8. 
Hence the action brought by all the adult 
coparceners, who are capable in law of giving 
a satisfactory discharge, to recover the debt 
on the promissory note executed in their trade 
name is maintainable. 1940 Bom 164 (167) 
[AIR V 27] : ILR (1940) Bom 153 (DB), 


[ 18 ] A coparcener who becomes entitled |)v 

.survivorship to the ‘joint family property ot 
the family to which he l>eIonge<l caimot sti* 
on a negotiable instrument payable to the 
decea.sed or order ; for he cannot give a valid 
and proper discharge to the maker, by reasoii 
merely of the operation of law. The copar- 
cener does not represent the estate of the 
deceased member of the joint family. He petv 
the property by survivorship in his own nglu 
and not as a representative of the deceased 
1935 Born 343 (347) [AIR V 22]: 59 Bom 57d+ 
1939 Sind 144 (145) [AIR V 26] : ILK (19i0 
Kar 405 (DB). 


[19] In the case of a promissory note mad 
payable to two or more persons, the word 
‘holder’ must he taken to apply to all the 
payees and must not be confined to one w ho 
may happen to be in physical possession of d. 
A joint payee of a promissory note cannot 
elFectivcly discharge the maker from liability 
thereunder so as to bar a claim against th- 
maker by the other joint pave‘es. 1937 Hang 
227 (229) [AIR V 24] : 1937 Kang L K I ,FB . 

[But see (’13) 36 Mad 544 (548) (FB). iDnr 
of several payee's of a negotial)le instnimenf 
(\an giv^e a v.did discharge of the entire dtdt 
without tlie couciirreuce of other payees.) 

[20] Whc're a proiiote is executed in fivonr 
of two }M*rsons and not in favour ot th^ 
firm of which they were partiuus, a suit o 
maintainable on the pronote by two [)(‘r‘« oiiv 
The fact that th(*y have a right to sue on tie' 
promissory note in their personal capat itv 
does not prevent them of course' from ('ontend- 
ing that promissory note was eveenti'd m 
discharge of some amount due to iirin e| 
which they were partners. 1943 Mad 279 v2T ) 
280) [AIK V 30]. 

[2lj There is no custom relating to Siiah 
Jog iuindi which absolves the diMwea* paving 
the amount of the hundi to a pers(}ii having 
MO title, although a Shah, from liabilitv m 
conversion to the true * owner. 19 >4 bom 400 
(401) [AIK V 21] : 59 Bom 97 (FB). 

[22] Promissory note allotted to p rson b;. 
award — Further provision in award that iK)t'' 
is to be endorse d and handed over to sac n 
person — Award operates as transfer inter alia 
and such person can sue on note witnoat 
endorsement. 1935 Mad 473 (474) i AlB V 22^. 

[23] Transferee ot pronote having notire ct 
infirmity ot original doenment is not entincu 
to decree. 1935 Mad 310 (311) [AIK V 22 

[24] Promissory note signed by A deliNa rei 
to li — Name of payee left blank — Amount eluc 
on note paid by A to b — Thereafter, m 
collusionlwith C, with full knowledge that tlie 
promissory note has been discharged 

ing C’s name in the blank space and coinpie - 
ing other instrument — A held not liable 
instrument to C who could not be said to « 
holder in due course — B's authority 

to complete the note came to an end, vvneii ' 

paid the amount to -4 — Insertion p ‘'".i 

was without authority. 1954 Mad 53 l U rs 
3. 4) [AIR V 41 C 198]. , , 

[25] Principle of S. 78 will not be a bar to 
prove benami, if the suit is based 
original consideration and the 

question was taken as collateral secun y 
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* 7 ©. Interest when rate specified. 

When interest at a stx*ci(itN.l rate is expressly made payable on a promissi^ry 
note or bill of exchange, interest shall lx? calcvilatc^! at the rate sixjcified. on 
the amount of the principal money clue thereon, from the date of the instni- 
ment. until tender or reali/atiorj of such amount, or until such date after the 
institution of a suit to recover such amount as the C^i>urt direc'ts. 

80 . Interest when no rate specified. 

When no rate of interest is si>ecifie<l in the instrument. inten*st on the 
amount due thereon shall, ‘'[notwitlistanditu; any agrtxMneiit relating to interest 
l>etween any parties to the instrument] . lx* calculatixl at tin* rate of six |X‘r 
centum per annum, from the date at which the* same ought to have Ixaui paid 
by the partv chargtxl, until ttauh^r or rt‘ali/aiion of the aiiHHinl dut‘ thereon, or 
until such (Lite after the institution of a suit io re(a)vcr such amovmt as the 


Court directs. 

Section TS — Note 1 T :*Or\f i ,) 

piyinrnt of tho moin'v, l9Hl) Ori'^s.j 172 iTr IH 

[AI[1 \ *47 C 57 j ; lUtiO (’ri I. Jour VlO-l ,1)10. 

[2tl] In ludi j tho t ommik'h l.iw rnlt' rhut tlio 

dtditor nnisl tlu‘ t roditi^r js lu^t 

in tiie c .»'>«' oi prc'inivvorv noto'* .uhI in p nti. 
cnlar thos«* p on (Ii'iimik! l‘)5l Cun} >> 

P). : AlH V 5S C: lO . 1)10+ PJ5 nv<! 

289 (Urs >. 4, IH. 17^ AIK \ |U C I-JS I I. \\ 
(195 >1 f Iv' ^ 510 1 1‘ |0. ,( ourt 1ms no pinsdu - 
tion to rntorlain suit on nr^^oti.ifil*' nistrninMif. 
when* th(* <lof»*nd:int m'lthcr rnsidrs nor (\jrrics 
on hnsiiifss nor jvr i son.dl v wnrks tor (C-on 
witinn tin' juiis^ln fnin, cjn the tiromid tli.U tin* 
pl.iintil} O'Sidrs vsitlnn the pinsdn tion und 
ttiat thoro .in ition on ih*- p irt ol tli** 

<if*t<‘nd,nit to Imvo tollowrd Ins < ,iiid 

paid tiu* amount to hirn tlirm an.i fhnrrtinn a 
part ol oansj' oJ .n tioii aiosr uitlnn surli 
funsdit tion 19 D.a L li 151. 29 Duo L H H >0 
and AlH 1951 H>'<1 1 ’*2 liold ohitrr anti not 
hiniiing. ^ 


Section 79 — - Note 1 

Ul In the* ( aso a suit l)ivt*d on a nojjjoti- 
al)lr jnstrnm»*nt, fhr Cannt has tf> allow t!i** 
enni raotu :! r atr of mffO'Nt dud'”''- it tind'' that 
ttie r ito IS pun d or rxorlntant troin fh- datr 
of tlx* ; nstruniJMit to a d.atr to {)«■ lixa d l^y Jt 
aft( r the smt. Hut alltT fliat dat«’. lln* trr ml fit 
intiTr' t JS n’jijul it(xl i)v S. >4, (av d H ( and 
not by S 79 If no d «tr* is fjvrd hy thi* Ca>urt 
then in v iuw ol S. li)7 and C ). 4l, H. V>. C avd 
F i'.. and the las t that the ai)J>‘al i'* i rehear- 
inj? of the suit, it is opim to apj>i:il;itt (>)!irt to 
fix any date ath‘r tlx' ssnt up towhirhthi^ 
interest at the tontr.ulu al rate is fo Iw allow- 
ed in a Vint f>n the hasiv of a negotial »le instru- 
ment. hm Vuu) 287 tPr 4 ) , A I H V 47 C 9bi 
<DH). 

[2j If there is agri'taricnt for p.ivinent of 
interest at fixerl rate, or il is payahk: hy usage 
of trade having foria* of law or if plaintiff is 
tsntitled under provisions of any substantive 
law such as S. 80, Intercast m iv Im^ awanlesJ. 
1942 Sind 165 (166) [A 1 H V 29] : ILH il942) 
Kar 240 (DB). 

[3] Sections 29 (2) and 30, Bengal Money- 
lenders Act, 1940 prrfvatl over Ss. 79. 80 and 
82, Negotiable Instniments Act hy virtue c/f 
S- 107 {2h Govemmeot of India Add 1944 Cal 
196 (198) [AIR V 31] (SB). 


4l ('ontr actual relations Ix'lwt'^ui parties m 
iinuuHli ite !»‘latH>nvluj) created hv At t art' 
allot teti hv Hihai Moiu'V-hun lers Act, P) >S - 
StH tions 7 ami S H o\ Hili ir Mtaiev-lenderH 
Act oven tde S. 79. Nogut i iide Inst rmuent't 
Aef to that evtent l‘M4 Hat > (‘(05. -itta) 
UVIH V 51 2 > Hat HIS iFlH. 

5; Sot turn 79 tltH’s not I'Xi. iud.f jurisdiction 
t>l (!<Miit to reviuco rate ol inleiest sp<x'ili('tl in 
nogotiahle nivtium»'nt, in exon iso ot ptovers 
ronlcrrot! upon it hv S 2i 1 suimus l,Oiltis 
A(‘t 19 >1 All H62 iHH2^ : AlH X' lS, : 51 All 
776 a dU, 

H, Hronnto hitorcsf evpiewlv stipulated 
Hati‘ not |>en d or.cxorhitant 'Interest i annot 
ht' dis dlov^ od until le di/ation -* Stumlateil 
rate np to dec r '<■ and th>*n 8 {ler Muit, lield 
s at islioi i 19 *4 Lih i2t \ AlH V 21 (I>IU4* 
(’12) 17 Ind Cas >99 i Uds Utudh!'!- ('ll) It 
Ind (^ls 891 •S91 » (Low Huiu llVivment ol 
inf. rest hy instalments niav' lie oidereiid4» 
I92ti Hal 157 d58' Alii 71 • 5 Hat I. Jour 
5 ’>H ’(umrt i annot go In'lnud sftpuhi- 

lions i.u pronote, ) 

7 ; \S here a proinivsorv note mentions sjieri- 
fi' rale ol mterrvt fwadenre L nut adinissihle 
to prove an ayreeineiat to |i iv adiHeieut rate 
oj int*u -si No 'pe stion ol iwarding interest 
hv vxav' oi il onages ( an arise, 1941 N ig 271 
{275> AlH \ 28 ILli (1942) Nag 498 

^8] \V hen*' loan »s evidene*ai hy msuifieiontl y 
St nn|/ cl pfonote pi aintiii though f iititlcsl to 
<l(*f re^- tor prim ij> d sum of money ids' am **(1, 
js not entitled to mlrrest at rate stipulated in 
jiiotiofe and where iiotirt s vent to drdendants 
d(* not faMitim any deinaml that interest 
would 1«* c I inmHl Irom dale of such d(*inand 
untd time of [Myrnenl. platnlill is not euiithsl 
to any interest un«l('r Int' roHt Af t. 1 >>d Ourlh 
259\26i)) I AlH V 2i) illH? 


Set'iion 80 - Note 1 

[1] Oiic<- dor ument is held fo Iw? urX pro- 
missory note, provisions of S 8U do iioi ripply 
and interest raauld not Iw^ ( laimexl accordingly, 
1952 Lih 616 6l8t AlH V 19] i 13 l.ah 5ld 
(DB)^1927 Ail 444 (445) [A I H V 14] (DB). 
tDocuinent held to lx? mere /lekriowWk* 
me«t.)4B>4 i Nag (199) [AlH V 3iij *. I L It 
(1943) Nag 149 : 44 Cri L Jotir 782 (FB). 
(ShaliK^g iHinditt are not laegoUabk imtru* 
meriUJ 
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Explanation^ — When the party charged is the indorser of an instrument 
dishonoured by non-payment, he is liable to pay interest only from the time 
that he receives notice of the dishonour. 

[al Sv bat a lit ed ior the worch and figures “except in cases provided for by the Code of 
Civil Procedure, section 532”, by the Negotiable Instruments (Interest) Act, 1926 1 \\\ 
1926), S. 2. " ^ ^ 


Section 80 — Note 1 (cnntd.) 

[But see (’ll) 1911 Pun L H No. 165, p. 611 
(616) ; 1911 Pun Re No. 52 (DB). (Interest at 
6 p. c. will be allowed on Shaft Jog llundi 
wnen no rate is mentioned).] 

[2] Operation of S. 80 is not excluded by 
O. 37, H. 2, Civil P. C. That rule makes S. 79 
or S. 80 of Negotiable Instruments Act specifi- 
cally applicable to case filed under (). 37, 
Civil P. C. 1933 Mad 299 (300) [AIK V 20] : 
56 Mad 398 (DH). 

[3] Section 80 governs alike cases in which 
interest but no rate of interest is mentioned in 
instrumtujt and those in whicli interest is not 
mentioned at all. 1935 Oudh 518 (519) [A 1 R 

V 22] : 11 Luck 420 (DB). 

[4] Under S. 80, when rate of interest is not 

specified, interest cannot be allowed at more 
tnan 6 per cent., per annum. 1932 Lali 30 
(31) [AIK V 19] ^ 1936 All 160 (163) [A I R V 
23] ; 58 All 382 (DB). (Notwitlistanding 
any contract to contrary — Interest paya- 
ble is from date when principal ought to be 
paid. )f 1931 Cal 140 (141) [AIK V 18j: 58 Cal 
29()*f‘1928 Lab 665 (666) TAIK V 15]. (Interest 
can b(j awardetl from datt‘ of note.)-l-(T 1 ) 1911 
Pun L R No. ll'h p, 433 (4 M). (From 

dale of exeeution.) + 1933 Mad 299 (300) [AIK 
V20] : 56 Mad 398 (DB) +1922 Oudl) 122 (2) 
(123) [AIK V 9] : 25 Oudh Cas 69 + 1937 Pat 
319 (320) [AIK V 24] (DB). (llundi not men- 
tioning interest — Selling of such hiintli by 
payee with eudorsenuait undertaking to pay 
interest — Vendee, entitled to iutia-est irom 
payee under hundi from ilue d<ite till date of 
realization. )+19l7 Pat 533 (534) [A I K V 4] : 
2 Pat L Jour 451 (DB). (From date wl)en 
money ought to have Ix'en t'>aid.)'i*(’21) 63 Ind 
Cas 296 (297) (DB) (Pat). 

[5] “The same” refcu's to amount due on 
instrument not interest on that amount — Pro- 
missory note payable on demand — Interest is 
due from date of execution. 1935 Oudh 518 
(520) [A I K V 221 : 11 Luck 420 (DB) + 1936 
All 160 (163) [A I K V 23 1 ; 58 All 382 (DH) + 
1935 All 451 (451) [AIK V 22]. (From date of 
execution of promissorv note.) + 1942 Horn 15 
(16) [AIK V 29] : 1 L K (i942) Bom lOl. (In- 
terest runs from due dates of bills. ) + 1928 Bom 
35 (42) [A I H V 15] ; 52 Bom 88 (FB) + 1926 
Rom 241 (242) [AIK V 13] : 50 Bom 266(DB)i. 
1928 Lah 665 (666) [A I K V 15]. (From tlate 
of execution of promissory note.) + ('ll) 1911 
Pun L R No. 113, p. 433 (434) + 1919 Nag 87 
(88) [a I R V’ 6j. (Promissory note — Interest 
is to be calculated from date on which consi- 
<Ieration ought to have been paid.)+1937 Oudh 
9 (10) [AIR V 24] + 1917 Pat 533 (534) [A 1 R 

V 4] : 2 Pat L Jour 451 (DB). 

[But see 1931 Cal 140 (144) [AIR V 18] : 58 
Cal 290. (Phrase “Date at which same ought 
to have been paid” relates to “interest” due 
thereon. Interest is payable from date of 
execution, or from maturity or from presenta- 
tion or from demand or from service of sum- 


mons according to circumstances of each case. 
When no demand is made prior to suit „ 
terest is payable from date of service of iumi 
mons.)] 

[6] Hand-note payable on demand— No in- 
terest mentioned — No demand made Iv-fore 
suit— Interest is payable from date of sum. 
mons. 1959 Orissa 204 (207) TA I R V’ 4H r 
58] : ILR (1959) Cut 286. (AIlCl936 All m 
AIR 1928 Lah 665, A I R 1935 All 451 \ j h 

1917 Pat 533 and A I R 1928 Bom 35* Sot 
foiloved.) 

1 7] In the case of a promissory note payable 
on demantl interest is to [)e calculated trom 
the date of the demand, \\1iere no (UrnaiRi 
was made, it is to be calculated from trie d.Ue 
of the suit. 1955 Ajmer 13 (14) [A 1 R \' 4^ 
C 15].^ 

[8] Section 80 itself does not say anythinir 
regards the d.ite from which interest will 
allowed except that this should be the elite g 
which interest ought to have lieen paid. W hen 
tlu‘ amount itself is payable on demand there 
can be no (piestion of interest becoming i)iva- 
l)lc befon* that date. Where liowever the 
amount is payable under tlu* inslruni ui? on ihe 
expiry of a certain period of time, tin* aino ant 
bec'omes payabU' at cnee so that \sheri‘ the 
amount is not being paid, it si*ems pro])er to 
allow interest bv wav of damages. 1955 Cal 
v33B (341) t (8) AIR V' 42 C 95 j vDR), 

[9] Statutory liability impost'd by S 85 to 

pay interest is entorcealib* des[')i(e absenee of 
agreement to pav inteu'est. 1919 Nag S7 ^8H) 
[AIR V 6]+y'09) 6 All L Jour 2 (2151 a)B). 


[But see 1932 Lah 582 (583} [A 1 R Hb : 
13 Lab 800 (DB). (It is permissibh* liy virtue 
of S. 1 in the case of hundi to set up and prove 
usage for payment of interest at rate ev;. tid- 
ing 6 per cent per annum.) + (’07) 29 .All >> 
(36) : 34 Ind App 6 (PC). (Case before ainenu- 
inent — S. 80 confer.s right to interest, but does 
not take it away w'hen otherwise existing 
llundi silent as to interest — Collaleril written 


agreement in accordance with local eu<t(^ioj- 

Interest can be awarded at 

does not apply. )+1915 Nag 130 (131 ' AIR ' -j* 

12 Nag L K 9. (Case before ameiidfnent - 
Siniultaneiious separate agreement is v.ihu / 
1920 Pat 157 (158) [A I R V 7 J : 5 Pat L 
536 (DB). (Case before amendment - 
quent agreement. )+1910 Pat 406 .406) A 

V 3] : 1 Pat L Jour 71. (Case before aniend- 
inent — Oral evidence to prove contcnipor^i”*^' 
ous agreement is inadmissible. )j 

[10] Interest on pronote — Creditor * 
to same even though there is no [‘'[Lr ^mer 
to the agreement to pay interest. . 

13 (14) [AIR V42C 15]. , 

[ill No secondary evidence 

written agreement to pay interest ‘ ^ 

rate is allowed. In such case 

cent, should be allowed. 1920 Nag 1 


[AIR V 7] : 10 Nag L R 08. 
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81 « E^clivcry of instrument on payment, or indemnity in case of loss. 

Any j>erson liable to pay, and ealleil iifx>n by the holtler thereof to j>ay, the 
amount due on a pramissur\ nott\ bill of e\chan^t‘ or clieque is Ixdore payment 
entitled to have it shown, aiul is on payment entitled to luue it delivered up, 
to him, or, if tlie iristrurneiit is lost or cantjot be {>nKluctxl. to In? indeinnifkxJ 
against any further claim thereon against him. 


C:HArTER VII 

OF Discharge from Liarility on Biles am> Cmequks 

82 « Discharge from liability (a) by cancellation; (b) by release; (c) by 
payment. 

The maker, acceptor or indorser respectively of a ncgi)tiabtc instrument is 
discharged from liabiiits thcrci»n — 

(a) to a holder thereof wlio caneels such acce]>ttn’s ar indorsor's name with 
iritent to discharge him, and to all [iarties ( latming undtu' such holder; 

f//J to a holder lher<a)f w ho othtn u ise disr harges sueh maktT. aeceptor or 
indorser, and to all parties d(*riving title under sm h holder after notice 
of such discharge; 

{i‘J to all parties thereto, if tht* instrument is pavMble to l>earer. or has been 
indnrsetl in l)Iank, and sneh inakm, aeca^ptrir or indorser makes payment 
in dm* course of tin* amount due thc-non. 


Sect id n SO — Note 1 ^ "na/. * 

[i-i to I' IV o iimot Lf jirov^ 

.ipirt turn laotKit.' l’i;i L.iii 007) 

Alh V 21 1 l)l;‘ 

‘ 1 « N(j rv nli fK (' IS fH rinitt to In* <Mi ol 
;l i T'lit' !!ipO! IHI‘OM'1 to p,iV ll.ti’lfst 

f>ri til ' v'OM oi thf’ pn>Mo*i', ut'la iti'd i>v .m 
tMitiorsoiiii iit (n till’ It M I ot thr no‘fidir u» tho 
}i,ui«Kv nti If 4 ot t lr‘ > if! )ti ir tfs.n fic h is p uti .i 
rrrf.iin fiffOMut jotnest. l05o Aliiiva’ 

1 i t 10 \ni V t 2 ( r>;. 

14 \\ h ’rr ,i o\t*< dtf*«I iif ('ilrntt-i 

in t.ivi'tir oi \ piTvoii iti M iruar at a tuiio 
vvhrn tlu* Nf'iJot 1 ahlr Inst rninrnt s Aft u :e. ratt 
in iort t' ni MatAvar on tlta <!atf <4 was 

silent !n thf i it«* ol inU'ifsi. no mteifst can 
Im* < lannf'<i nf» tfi the (! ifr <>{ the s«nt hut in- 
terc'st peiuit'otf |p** ami future intcrt’^sl at thf 
rate nt 0 p t cent pfU' annum can f)c a\*, 
l)V th»- Gourt under its 4 js( rction iUAl Kaj 

H 4 ym) Aiu V >s c: 

Section SI — Note 1 

I I hf normal rulr is that the m(h ntivmt cm 
SA Im h tlic suit o }»asc4 should In* pumIukh! 
.ih ri 5 ^ 'Aitli the [ilaint ] hr jvjssilulitv of risk 
IS j’rcatcr in the case of m-^otiahle instrunemt** 
s^liich may chantt;** hands tn-^picntly by sue- 
ca'SMvc endmsciiicni^. Possession of the instru- 
ment by the hohh r in due course: seal! hf* 
j>r%fnn /rjet> cs ifJence of tlu* Icdiility not havam.( 
been discharKctl^ 195 S Ker 124 124 ) .AIR V 
4=3 C 48) : ILH (1957) Ker 85 V 

;2] Assignment of pronnssory nr>te — F^y- 
tmmt made by maker to promisee itft**r as'^igri- 
mciit not endors^xl on promissory note — Vfakcr 
not having note delivered laack to him on 
rKiyment nor obtaining indrxnnity against any 
ttikher claim tlirrecm agaiii«t him — I .ivment 
cannot be pleaded by maker in ikdtmce to laiit 
Ry assignee on promifsory note agafn»t him 


and piomivcc - Makfi’s uitMuatc nainnlv is 
dills aj^tamst juonnscc. 1 9 Pi Mad 171 il72) 

, Alb \ V) C S5 

. Intfn'cascdf iifgotcddt* insti im».‘nls the 

Nfgdt I dijf I I uuii’ut s Af! itsfli nidica- 

t cm t h it t hf rule I ii i1 flu* d*‘l»l'>r slmuld omk 
the I ifditor NS'Ofdd not lie atiplicablc bi'causcf 
<•1 thi* pruvisiiiiis (outaiui' l in Ss 88, (19, 7l), 
78 and K1 1951 Puin r>i42 Alb V dStdlOj 
(l))n-H95 Hvd 2S9 i2 j")! Alb V 49 C 148j : 
ILb 195 >j Hyil 519 « Pli^ 

SKcriON 82 hVNOrSlS 

1. C,'nncfllttt ion. 

2. Release. 

d. Payment. 

4. (5inditional dtuharge. 

5. Joint promisees - I>ischiirge hv one - " 

A alidily. sVv S 7h and also Ss i8 and 
45 of t Ilf L'futtr at t Ai t, 1872 

1. t iarjcelliitiom * 1: Whfn on <luf <1 Je 

At i cjilaor asks fiu further time, and holder 
yavfs him further tmif, lull is not < alur!^^l 
nof Ii.ditiitv of d ca ptor dis< liarj^fd 192V ffom 
1 > U4. 15} ;A[b V I4i I 59 limn H5b (DH). 

2. Release.— 1 ; Krrsh aj^rffment fK9vvet*n 
drawer and holdiu ffu value of full of ex- 
chan^^:* does not release u r ealtor of first bill 

ftomhabibtv 1927 All 22b ilitl 257) lAlll 
V 14] : 49 Ah 257 (Gbc 

f). Payment. — ]b ti<m 82, dc»ex not 
coritcmpi a?, pas merit hy onerd (he exmnit,uit» 
of proiniremry note of part ol principal iiim, 
1957 lUm 521 (522) |Ai!i V 24] 

[2] Jhaymcxit to cit<lor»«<^S agent and rnei4v« 
cw! tiy hmi in his cap^icily as an agent 
discharge 1929 LaK 654 (655) fAlR V 16) 
iDBh 
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83 * Discharge by allowing drawee more than forty-eight hours to accept. 

If the holder of a bill of exchange allows the drawee more than *^[forty-eighti 
hours, exclusive of public holidays, to consider whether he will accept the 
same, all previous parties not consenting ».to such allowance are thereby 
discharged from liability to such holder. 

[a] Substituted for “twenty-four” by the Negotiable Instruments (Amendment) Act 19^' 
(XII of 1921), S. 2. ’ 


Section 82 — Note 3 (contd ) 

[3] Where a negotiable instrument has been 
negotiated with a third party and while it is 
outstanding in the hands of that third party, 
it cannot be said that the original debt is still 
outstanding and unpaid. 1942 Cal 45 (46) 
[AIR V 29] : ILR (1941) 2 Cal 103. 

[4] Where admittedly a case does not fall 
under S. 82 (c) a discharge can be given under 
S. 78 to the maker of the promissory note only 
when a payment is matle to the holder thereof. 
1957 Pat 380 (381) [(S) AIR V 44 C 114] : 36 
Pat 724 (FR). 

[5] Wlien a draft is issued by a bank pay- 
able on its l)rarich at some other place or on 
some other hank, a debit entry made in the 
accounts of the issuing bank in advance in 
anticipation of the f u t that the bank draft 
wouhl be cashed and paynKmt made to the 
Iiolder at the bunk on wnich it is issued does 
not necessarily amount to payment unless the 
facts show that tlie payment has been actual- 
ly made or other liabifities incurred by the 
bank in respect of the draft so as to preclude 
the liolder of tlie draft from recovering the 
amount. 1957 Assam 133 (137) [(S) AIR V 44 
C 34] (DB). 

[61 Section 82 (c) can apply only to a nego- 
tiable instrument and cannot apply to a pay- 
ment and discharge in the case of a telegraphic 
transfer. (’60) 1960-1 Mad L Jour 187 (193) 
(DB). 


4. Conditional discharge. — [1] A pro- 
missory note may be discliarged hv a fresh 
note. 1919 Low Bi'ir 69 (71) [AIR V 6j: 10 Low 
Bur Rul 4. (4, H, C and /> executed a pronote 
in favour of K — K later on accepting a fresh 
note from .'I, H and C in renewal of the origi- 
nal — Decree on basis of fresh note obtained 
against 4, }i and‘C — Subsequent suit against D 
on original note is not maiutainai^le.) 

[2] The established rule is that a bill of 
exchange or hiindi given for a debt operates 
only as a conditional discharge of debt al- 
though it might he prov'ed that in any particu- 
lar case it was taken unconditionally in satis" 
faction of a debt. The execution of a formal 
receipt for the amount carried by a bill of 
exchange is not sufficient to rebut the general 
presumption of the discharge being only con- 
ditionah (Tl) 21 Mad L Jour 432 (433) (DB) + 
1923 Lah 396 (397) [AIR V 10] : 4 Lah 151 
(DB)-H930 Mad 874 (878) [AIR V 17]: 53 Mad 
826 (DB). 

[3] An endorsement of receipt on a pronote 
operates only as a conditional discharge of 
the debt (’ll) 21 Mad L Jour 432 (433) (DB)4* 
1917 Mad 886 (887) [AIR V 41. 

[41 S^mble . — The issue of tlie cheque is a 
^ conclitional payment and if the cheque re- 
tnains unpaid, the original debt revives. 1957 
Cal 585 (587) [(S) AIR V 44 C 153]. 


[5] Where it is said that a payment by 
negotiable instrument is a conditional p.iy. 
ment what is meant is that such payment is 
subject to a condition subsecjuent that if the 
negotiable instrument is dishonoured on pre- 
sentation the creditor may consider it as waste 
paper and resort to his original dem.ind, A 
cheque, unless dishonoured, is payment. The 
payment takes effect from the delivery of the 
cheque but is defeated by the happenini: of 
the condition, i. e., non-payment at m itnntv 
1954 S C 429 (433) [AIR V 41 C 104j : 1955: 1 
SCR 185. 

[6] A demand draft is as much a cnnditinn.i! 
payment as a cheque or any other hill of ex- 
change and it all depends upon the eireiimqan- 
ces whether actually the issue of the detnirvi 
draft satisfied the liability. Thus where a de- 
mand draft w'as issued by the Bank on its own 
branch as a conditional payment to cover tlv* 
cheques issued by the defendant on the siid 
Bank and when in fact the demand draft could 
not be cashed, the defendant cannot cont(*nil 
tliat nevertheh\ss the plainlilf obtained satis- 
faction of the amount coveia^d by tlie cheriues 
issued hv the defendant. 1959 Assam 162 ii65“ 
[AIR V 46 C 34j (DH). 

[7] Where a bill of exchange or a proini'^- 
sory note is given [)y a delator to a creditor in 
satisfaction of his dues, it is presumed tol>e a 
conditional payment and in case the creditor 
is unable to obtain satisfaction, he mav fall 
back on the original debt. 1957 Assam l '»> 
(135) pS) AIR V 44 C 34] fDB). 

[8] Bank purchasing order cheque from 
customer and crediting its amount to eustfv- 
mer’s .iccount — Customer allowed to witfi- 
draw amount before clearance — Suhseriu-'iif 
dishonour of cheque — Bank debiting custom T 
with amount of cheque — Suit by bank tor re- 
covery of amount ot disputed cheque — Scld, 
mere fact that Bank made del>it entry diil not 
extinguish riglitof suit on dislionoured eh ' ^^- 
by discharge of liability under S. 82. 1951 Pat 
621 (624) [AIR V 38 C I77j : 30 Pat 703 iDB * 

[9] Pronote executed for debt due on ac- 
counts — Debt shown as bad debt — Debtor is 
not discharged. 1950 Kutch 24 (27) [Alb ' a. 
C 20]. 

5. Joint promisees — Discharge by 
Validity. — See S. 78 and also Ss. S8 arm 
of the Contract Act, 1872. 


Section 83 — Note 1 

[1] Per Eeid C. J. — Words ‘aH,, Py''.’";'.' 
parties’ in S. 83 include < 1 rawer. ( ID 
Pun L R No. 142, p. 525 (531) : 191.1 

No. 39 (DB). (Per Kensinaton J — All pa- 
vious parties” do not include drawer). , j- 

[2] Section 83 does not apply a 
payable on demand inasmuch as tn 
presentment necessary in the case o 
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*184. When cheque not duly presented and drawer damair<^<3 thereby. 

(j) Where a che^me is not prt*5enteil (or pa> inetit within a reasonul>!e time 
of its issue, and tne drawer or jK^rson on vvlawe ;u cmint it is drawn had the 
right, at the tinu‘ when presentment ought to have tuHni made, as 
himself and tlie hvinker. to liave the eheque paid and snlfers actual tlamage 
through the det.iv . iie is dis<'}iarged to the extent of stu h damage, tliat istt^saN*. 
to tfie extent to which stich drawer or person is a ertddor of the hanker to a 
larger amount tlran he would have Ihx'u if such cheque had Unm paid. 

(2) In determining what is a reasonalde limt\ rt‘ganl shall Ik^ hail to the 
nature of the inslriunenl. the usage of trade aiul of Ismkers, and the facts of the 
partictdar case. 

(3) The holder of the clieqnc as tt) which such ilrawtu or jn^rsou is so 
discharged shtill Im.‘ a creilitor. in litni of such drawer or j)ers(^n. of such hanker 
to the extent oi such discharge and cntitlcil to rccoser the amount irom him. 

I ilu r at 

(n) A (!rius 1 t'lircpir for fU 1 OM). uxl. lu‘t> thr t to Ini* 

fiin-Js .it iho l> ink to mrot it l lir l».ink f iiU Uolorr the t | |»n (jrdwor ix 

(iisclririJiNi. btil tin' hokliT c in provt* thr fiiok for tin aiiH'init of tlir t liniuo. 

(h) A iiiawK ,1 ( at l iuhtll ion a hank in (’iK olta. I ht* hank f nix Ih'Ioo'' thf* 

riu'tpie coohi Ik* prt'srnttal n» oiahn arv v otuNO. A is not i1im li ari/a‘^k f r kix not soiftntKl 

Uftaal ilaiiiaj.;c throoi^h .i:u‘ drlav’ tn prosrotinv: f li<* ( firuo *. ; 

a ; ‘M rr / tor t lu' «»n)i'u»al sri tion hv tin* NrU<aiaUlo liivtiouu’Mls ( Am ‘inlinrnt ■ Act, 
i \ i of Lvr^ S. i. 

85. Cheque payable to order. 

*[( I )] \V hi re a c In que payahh* to order purports to Ix' endorstai liy or on 
Indialf of tln‘ j)vi\cc. the drawee is dischargt'd h\ payrm*nt in <liu* ( ourse. 

Section S3 — Note 1 h 'OjrJJ tlmjoe witlmi a i c ixonahl*' time P)o«i <>ii«sa 

payaliU* on tlt.-m ohI is preMaitmrnt (or pay- 1-1 AlK \ *11 CJ iHj : ILU i Cait 

iiKait am! not |)i ' s'aitmt nf for aia opt.nK c. 4H q)lC. 

All hi") i hlH AIK \ U) 4* !niS()»i<il* HI Adeinaml ilraft. whit li ixvnv nearly 
31*1 ; A1K\ 3) qiolti 'rx of }iiin<lis for }illn*<l to a < li«*()nr, xhouM Ix' prrsrnti'^i (nt 

v.iluabh* i (>nsi(!t*r.it jon an* rntith’d to loturn p.iyrnent as iMrly as ponsiKlf*. Ixx ,utx«' 3elav in 

ot camsuieratiou motu'y paulKv llu'm to tlirir prrsrntat lou m comneTcl il practire mi^tht 

t-ndorN r if iiundis stihxjojm nlly turn out to h-ad f<» conmlir itiouv and i amx* some |ox\ nr 

Ik* \vordtlrss.t+ 10)7 Krs|» KH ilKh) AlU dam iK<’ to tin* However, in 

V 2-lj «DH) * PJiH Oodli >09 » >09? ;A1K V ."v. tins m sikkO, » 1 *.!) nl S H-l. N. I Ai t, makes 

It rinai that in detf rinimini sihat is a masmu 

Section SI — Note 1 aKh' (imr. rr*c.ard nhonld li id to tlx* nature 

I j l>i*l)tor scndinti Jfau iila to f rotiuorfo ot tlir insfrtmx-nt. the iisaj^e of tiadr and of 

Ih' presentrd to dohtorA <K‘l»t(>r and pay- f>.inki'rs and tlx* f ai ts of tlir ji-utn nlar r,is<*. 

mant — CHoditor not prosxntmi; it dot* to Ins 19o7 Assam l >> (l )S) [(S) AIH 

ij^wn larhos- * l)('htor h drhtor lx » ominvt ms<»l- U)B>. 

vent-"//ei9 tiiat ^/n? a li oprratr-d as sat isf ac - "iff*** pavf'i*’s rii(l»t to oaeivn payment 

tion of del)t and e ra dUor i o.ild not Ih* .diowtal from tlx* bank ronfer red hy S. H4 ran lx* 

to rei'ovcr amonnl bv suit. 193« Uanj; exen ised only rn tbr i rrenmsf anrrs men- 

IfiH/ AIK \ 2>: ‘DK*. tiomd therein. 'Mir sc< tnm d(K*s not rerojinis * 

HHl’bt* I>ros isinns of S. 8*4 l aimot lx* ei- the pav(a*\ rotht in «rrx r il torei eive pay 

tendiKi to iii^oliafrle lustnirnrnts otfrer tfran mmt from tlx* bank 1'J71AIIK^7 (8*40} Alll 
clitspnas. Even if tire pnni iples iiini«’*rlyn»}4 \ 40(7 >iS; : IKK if0 >4 ’ I All 28H. 

S. 84 could Ix^ apphtai to ne«onal»le instru- 6, A t hi^px' is a ix*s^ot tal»lr imf rumrnt and 

meiUs yenerallv, tfuy certaiiily cannot lx* the pay w* i* the fiolrfer in diir eonrsir lithe 
applied to a dem uni draft l»y oix* branch of paytx* pnrwmts tfie c hi*^ pn* to the bank fx*y(XKl 
the bank on its anotfier branch, A draft reainmablc time the babllity of the drawcft 
drawn by one lir inch of a bank on^arioth'er mtaridu ihsr hari/,e<I. 4 fie payee lw,*ci>ines then n 

branch thereof is not a negotiable instrument crixlitor of Uie bank in rei*|xx t of the amount 

at all. 1959 14om 287 (288) [AIK V 46 C SI ; of the cherpie umier S. 84 (3Hiftd c-xn cUlin 
ILH (1958) Bom 1586. set off in restvet of tlie amount, I960 A««am 

[3] A dmw'er of a cheque wfio wants to take 191 (203) | AUi 47 47 j (DB), 

advantage of S. 84 must prene two factor*: 

<i) that he had fufheient money in depijfit in Section 85 Note 1 

the Bank in hi* account to honour the [1] Under S, 85 if 

cheques, and (ii) that he bad suftered ictual drawee and alw) drawer. 1920 Bom 2m (am) 
damage on account of ocm*prese&tmeiit of the lAlB V 13] : 50 Born IIS. 



782 [s 85 a N 86 N l] 


[The] Negotiable Instruments Act, 1881 


Where a cheque is originally expressed to [>e payable to bearer, the 
drawee is discharged by payment in due course to the bearer thereof, notwith. 
standing any endorsement whether in full or in blank appearing thereon, and 
notwithstanding that any such endorsement purports to restrict or exclude 
further negotiation.] 

[a] Section 85 was re-nnmhered as snh-section (1) thereof by the Negotiable Instnimpr 
(Amendment) Act, 1934 (XVII of 1934), S. 2. [b] Inserted, xbid. 

•I85A* Drafts drawn by one branch of a bank on another payable to order 
Where any draft, that is, an order to pay money, drawn by one office of a 
bank upon another office of the same bank for a sum of money payable to order 
on demand, purports to be endorsed by or on behalf of the payee, the bank is 
discharged by payment in due course.] 

[a] Inserted by the Negotiable Instruments (Amendment) Act, 1930 (XXV of 1930/. S. 2. 


86 * Parties not consenting discharged by qualified or limited acceptance. 

If the holder of a hill of exchange acquiesces in a qualified acceptance, or 
one limited to part of the sum mentioned in the bill, or which substitutes a 
different place or time for payment, or which, where the drawees are not 


Section 85 — Note 1 (contd.) 

[2] Payment made by drawee upon post- 
dated cheque even after receiving and ack- 
nowledging instructions from drawer counter- 
manding his order, is not made “without 
negligence and not made in due course” so as 
to discharge drawee. 1941 Cal 110 (111) [AIR 
V28] : ILR (1940) 2 Cal 578. 

[3] Chcxpie desfTilnng payee as official liqui- 
dator — Bank making payment direct to lioui- 
dator and not through his bank as prescribed 
by S. 244-A, Companies Act and R. 66, 
Madras High Court Rules under Companies 
Act — Money misappropriated by liquidator — 
Bank acts negligently and payment is not 
made in due course — Section 85 does not help 
it. 1945 Mad 30 (31, 32) [AIR V 32j : ILR 
(1945) Mad 328 (DB). 

[4] Bank paying money on forged che(]ue — 
Section 85 docs not protect it — Money cannot 
be debited to customer merely Ixx'ause of his 
negligence in allowing his cheque book to 
remain iinlockc^d. 1938 All 374 (375) [AIR 

V 25] : ILR (1938) All 634, 

[5] Forgery of drciwer’s signature — Negli- 
gence of drawer — Money cashed on chetpie 
stolen and forged — Owner of cheque ])Ook is 
not liable for loss in absence of gross negli- 
gence — In order to make him liable for negli- 
gence, neglect must be intimately connected 
with transaction itself and be proximate 
cause of loss. 1924 Rang 264 (265) [AIR 

V 11] (DB). 

[6] A had several accounts with bank B, 
The parties had an agretunent to extend over- 
draft to A on basis of securities. A drew a 
cheque and sent it to payee by post, but the 
latter did not receive it. It was altered into a 
cheque for a larger amount by another person 
ajad its payment was collected through a bank. 
A sued B for declaration that A was wrongly 
debited with tlie amount. It was held that as 
the cheque on the face of it did not disclose 
any traces of alterations, the payment made 
by bank B was a payment in due course and 
hence B was entitled to debit the amount to 
the account of A. 1956 Cal 399 (406) [(S) AIR 
V 43 C 122]. 


[7j Whether a Rank is guilty of uegliLViUf* 
depends on the particular facts of eacii c js,-. 
The onus of proving ‘good faith’ ami ‘ahsrtu 
of negligence’ as contemplated by S. 131 ot 
the Negotiable Instruments Act is mi tlu‘ 
l>anker claiming protection under tlii' Act 
1958 Ker 316 (317) ’ Ml\ V 45 C 112 : lU; 
(1957) Ker 913 (DH). 

[8] Section 85 (2) applies only to negoti <I)K‘ 
instrnments. There can be no analogy Ix tvve/n 
the mode of payment in the case of nt\goti ih! * 
instruments and the mode of payment in t!r 
case of a telegraphic transfer. >’60) 

Mad L Jour 187 (193) (DR). 

[9] Section 85 (2) which api)lies to a p ivuii: 
hank lias no bearing on tlie rights of a coIIih - 
ting bank which must he (kOennmed in ac- 
cordance with the provisions of S. i ll. i')'5 
Mad 402 (406) [(S) AIR \' 42 C 107 ; ; ILK 
(1955) Mad 411 (DB). 

Section S5A — Note 1 

[1] A draft is a bill of exchange and ther.-- 
fore a negotiable instrument — S. 85A in ikcs 
a ,>peeifie reference to drafts and brings tfieni 
at par with bills of exchange. 196()All2)'> 
(240) [AIR V 47 C 53]. 

[2] A demand draft is a bill of e\’( h inge 
drawn liy a bank on another bank or by itself 
on its own branch and is a negotialde inslon 
ment. 1951 Mad 910 (2) (913) [A I R ^ 3t> L 
320] : ILR (1952) Mad 22 (DB). 

[3] A banker’s draft is a bill of exclniiige 
and as such it is a negotiable instruinent. 

1956 Cal 615 (616) [(S) AIR V 43 C 175 jDB 

[4] Where payment is made l>y bank diaits 
the place where the payment is received is m 
law the place where the drafts are received p 

the assessee. 1957 Madh B 64 (68) [A I R ^ 

C 28] : ILR (1956) Madh B 160 (DB). 

[5] See also cases under S. iO. 


Section 86 — Note 1 

[1] Section is conBned in its applicaliw to 
Bills of Exchange and 
cheques. 1951 Assam 127 (128) [AIH \ 

C 603 (DB). 
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partners, is not signtxl by all the drawees, all previous parties whose consent is 
not obtained to such acceptance are dischariitxl as against the hoklcr and those 
claiming under hiiiL unless on liotice given by the holder they assent to such 
acceptance. 

Explattaiiofi , — An acceptance is vjualified — 

(aj where it is ccuuiilionab d(X'hu ing tlie payment to Ih' tle|H'ndent on the 
ha]7pening of an event therein statcxi; 

(b) where it undertakes the |)ayinent of part only of the sum ordertnl to l>e 

paid; 

(c) where, no place of payment being sjKx ifiod on the order, it uiulcrtakes tlie 

pa\ nient at a specified [ilacc*. and not otherwise i>r elsevvhert^; or where, 
a place of pa\ inent being sjxx'ifKxi in tin* ordtT. it undertakes the 
payment at soine other place an<l not otherwise or elsiHvhert*; 

(d) where it undertakes the ixiyment at a time otlier than that at wliich 

under the order it would lie legally due. 

87 . Effect of material alteration. 

Anv material alttTation of a negotiable instruniiait renders tlu' saria^ void us 
against any oru* \\ ho is a party thereto at the time of making such alteration 
and does not c«»ns<ml thereto, unless it was made in order to cany out the 
common intention of tlu^^origin.d jiarties . 

Alteration by indorsee. 

and an\' such *ilteration, if madt* by an indois(‘e, disc hargtss his indorser from 
all liability to hint in ifspect^of tlie consiiKaation thereof. 

The provisions of this section ;ui‘ subject to those* of setiions 2b, 11), SO 
and 1 25. 


Section SG - Note I ( ' r ti J 

[2 '■' ) ,u;'! Se ijof 

iniiulo p.iv.ihir <n O' li 

with (Ifvc t'in; hN piS’iivlr .ittrt 10*7 

Brslt 10 > ^ iD'i Alii \ 2-1 , a)H’. 

'O'ii ,\rc'"ptt)r fO lull r\( ii iiii'f* js rii'itl'sl 
tn srl ofi MU line (.i.itr .fs inll .iiiV 

amount *liif to Itim l»v p ivf**' 'f'rnOi'i ol 
halatuu* Oucalfoi s<*t-ofj -!)r.t\vrr is «li'(heru- 
t'ei vviio till such teunlcr is ma<lc is sur*Mv to 
extent nt balance. 1010 Uoin 20*1 *20"). 200 
lAUi \ 2 

si:c:ti()n st - ,sY7\of^fs 

1. Material alteration. 

2. Immaterial alteration. 

3. Kffect of alteration. 

4. Onus prohandi. 

5. Hevision. 

1. .Material alteration. — (a) (iersera^—~[ \ , \ 
material alti ration is one vvliic h varies the 
lights, h or leK «l iK>sUion of the p.ii- 

iies ascertained l>y thr* (iet*d ii» Us original 
state or otherwise van»*s th<* legal eiiee t ot the 
inftrurnent as originally expressed, or redotes 
to eertaioty some provision which was origi- 
nally unafcertaimd and as such voUh or may 
otlrerwise prejudice tin* parly hound hy the 
deed as originally exec iittxl. P>40 VC 160 i I6s) 
[AlH V 27] : 67 liid At>p 318 ! ILH s 1040) All 
625 : I L a (1940) Kar iFC) 287 + 1954 My*i 
185 (186) [AIH V 41 C 80 j : ILi; (1955) My* 
221 . 

mi Nag 145 USD [AIR * 34 C 
43t : iLR (1946) Nag 796 (DB).] 


I he tut that an aUnatjon thus not 
nltun ifelv inv(‘lve anv i h lUktr in the rights 
ami habdUte s *>1 fie’ parte s is m^t vny ger- 
mane to tie' I onsnirt Umn ol the tjui*stion 
\chvtiiri it amounts to .i rnatiut ii allrration 
uUtim tie- meaning of h h7 Whetle'r the 
< h mye he piej<idM ial or U nefirlal to th<* 
m ik» i <i(e’s not m the least matt'U \nv altera* 
tion c»t an\' uetruMJeuf is m iteiia) e. hit h 
u t mid alter Yli '■ hiiMfiess rjfri I oi fhelnstru- 
iie lU d used tot any oiaiinary husmess pin. 
p< s‘ 11 lie- leual idc'iUitv Or enar u. let of t)»e 
mstrumeitf ii js alha Irui or d Ute Indrdity 

lias h -eii att'-iiipfed to h ive lMa*n ext»’nd<xl hy 
the .dleratUMi, U inns? }k* le’ld to i>e material 
.lie) tins wo'dd he so irr(‘si>e’< live ol tlie fart 
vsie *her tie- alter.Umn is to the po’judtce of 
the promisor ox i xtH vjfaiU ol tie* insfrumrtU or 
not. lUU Mad 709 ■(70)' AlH V 29; . 1 1> d 
il94 >> Mad 1 1 1 4 1947 Nag 145 (151) [A I M 
V VIC 4 i, : ICB (1946) Nag 796 (Uli) 4 1920 
C;ih 80 ^Hi) A I V V 1 , : i hah 292 (Dii? 4 
1945 Mali 511 (512) [AIR V 50;. 

Where negotiaide instrumerU has lx»^tn 
altered, amwei to fjuestion vs he! her altera- 
lion is material otje <iepeieb on wlictlief U 
shaiiges rights and hahditir’s ol jartn s there- 
to. It is imtinitf rial whctlw r ch nge is pre- 
jridx lal or hiiielicaal. 1950 Kang CM) (i38) 
;.AlHV2h. 

*4] Alteration whtch gtvc* man right of ac** 
tion which he would otheruasi** nM have ii 
matena! aitixation— Alteration afitxflfig vali- 
dity oi contract in phtet* of origlyv-'^HuJt can* 
not he on of it dfewlMyrc. 1916 Mad 284 
1286) lAUi V 3J : 38 Mad 746 (DB). 
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Section 87 — Note 1 (contd.) 

[5] Sarkat executed by debtor in favour of 
several brothers — Name of eldest brother sub- 
sequently scored out to extend period of limi- 
tation for suit on sarkat — Alteration is mate- 
rial and remaining brothers cannot sue on it. 
1947 Nag 145 (152) [ A 1 R V 34 C 43] : 1 L R 
(1940) Nag 796 (DB). 

[6J Alteration in S. 87, refers to deliberate 
alteration by party to instniment or by one 
on whom his interest had devolved and not 
by stranger when no conduct can lx; imputed 
to party in whose interest alteration has been 
eliected or from which either his complicity, 
laches or negligence may be inferred. 1940 
Mad 62 (66) [AIR V 27]. (Overruled on a 
dillerent point in AIR 1957 Mad 715.) 

(b) Date of execution. 

[7] Alteration in dates of execution of pro- 
missory note and of endorsement of payment 
is material alteration irrespective of fact whe- 
ther alteration is to prejudice of promisor or 
not. 1940 Mad 62 (63) [AIR V 27]. (Overruled 
on a dilferent point in AIR 1957 Mad 715.) 4* 
1951 Mys 102 (103) [A 1 R V 38 C 35] : I L R 
(1951) Mys 224 (DB) ^ 1922 Low Bur 40 (1) 
(40) [AIR V 9] : 11 Low Bur Rul 382. 

[See 1915 Mad 425 (425, 426) [AIR V 2]. 
(Where one of two joint promisors admits 
execution of promissory note and receipt of 
consideration, it is not open to him to plead 
alteration of date of the note.) 

[8] The alterations of the date of execution 
of tlie deed and certain other words by inak- 
ing holes in the document without the con- 
sent of the obligee l^y the party in whose 
favour it was executed held in the particular 
case did not amount to material alterations 
vvitlhn the meaning of the rule. 1940 P C 100 
(105) [A 1 R V 2/ 1 ; 67 Ind App 318 : 1 L R 
(1940) All 625 : ILR (1940) Kar (PC) 287. 

(c) Time of payutent 

[9] Alteration in time of payment is mate- 
rial alteration. 1920 Lah 80 (83) [AIR V 7] : 

1 Lah 262 (DB) ^ 1936 Rang 136 (139) [A 1 R 
V 23]. 

(d) Naynes of parties. 

[10] Where addition of one more name as 
executant is made in pronote witlmut consent 
of other executants and is not made to carry 
Out intention of original parties pronote is void 
as against original executants. 1935 Oudh 434 
(435) [AIR V 22]j 11 Liich 360 (DB). 

[11] Section 87 — Addition by payee of 
another executant to promissory note by 
forgery of signature — Suit by endorse — Note is 
rendered void even as against admitted exe- 
cutants. 1943 Mad 511 (512) [AIR V 30]. 

[12] Where in a promissory note subsequent 
to its execution the words ‘The proprietor of 
the Karthika Stores*’ were inserted above the 
signature of the maker and below the date — 
Held that the alteration was a material altera- 
tion rendering the instrument unenforceable 
though the plaintiff might ultimately make up 
his mind to sue the maker in his individual 
capacity only. 1942 Mad 709 (711) [A I R V 
291 : ILR (1943) Mad 143. 

[13] One of executants had forged signature 
of other on note and creditor was aware of 


this fact — Held there was material alter uir, 
1928 Mad 1092 (1093) [AIR V 15]. 

[14] Section applies even where although 
there has been no alteration after the not 
came into existence the note was created uj 
the first instance itself with a forged signature 
of material character. 1914 Mud 369 , 
[AIR VI]. ' 

[But see 1925 Mad 929 (932) [AIR \' 
(Section 87 refers only to alteration after exli 
cution. Pronote was executed by two persons 
but signature of one of executants was torg *,! • 
[15j Change of name of payee' is iiuterjjl 
alteration. 1923 All 123 (124) [AIR V lO, Dli 

[16] Thief intercepting Namjogi hundi and 
substituting another name in place ot 
original payee — Draw^ee paying amount to 

E erson so substituted as endorsee — Drawer 
eld not liable because he is not a party to 
the alteration of the hundi — Drawee held 
liable -in damages for wrongful eonver.Morj, 
measure of damages being amount ol Imieii 
1940 Bom 82 (84] [AIR V 27] (DB). 


(e) lyiterest or rate of interest. 

[17] Endorsement postponing payment and 
altering the rate of .interest corstitnti s mate- 
rial alteration. In such case the ac tual jxisu 
tion of the words within is immateiial 19 
Rang 136(139) [AIR V 23]. 

[18] Insertion of rate of interest not agri*<\l 
upon by parties when note was first ni adu js 
material alteration of document. 1919 Low 
Bur 45 (45, 46) [A 1 R V 6] 4- 1925 All 2^2 d i 
(282) [AIR V 12J. 


(f) Alteration of luords oraVr." 

[19] Where document is described as j:)ro- 
missory note but is torn to pieces and is pioiixl 
together in such manner that name ol jnvi'c* 
and words ‘or order’ were missing so t!i U in 
effect it became bond, it was held there was 
material alteration whereby legal ehaiaf ter of 
instrument itself was changed. (’12) 12 Mad 
L Tim 333 (334). 


(g) Affixation of stamps and attcsi-iiom. 

[20] Addition of attesting witnesses to un- 
stamped promissory note after its leveeution 
has effect of converting it into bond and 
amounts to material alteration which invili- 
dates instrument and destrovs right of action 
on it. 1930 Lah 959 (960) [AIR V ITJ. 

[21] Affixture of two out of four one-anna 

stamps subseejuent to the execution of Bae po»- 
missory note without the knowledge oi ll»v* 
executant, in order to make it an enioice.en** 
instrument in a Court of law, is a h 

alteration falling w'ithin the mischier o 
S. 87. (’58) 71 Mad L W 398 '401). a>!y>- 
tions of two words “niaterial” and 

tion” as given in standard lexicons quoted 

[22] Promissory note — Affixation of „ 
and cancelling them and attestation ol wi iwv 
without consent of executor — 4 in v 
material alteration. 1959 Raj 96 (9a ) j 

40 C : ILR (1958) 8 Raj 1178. 

2. Immaterial alteration.— 

[1] Immaterial alteration 709 

binding nature of instrument. 

(710) [AIR V 29] : ILR (1943) Mad 143. 
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Section S7 — Note 2 fron/J , } 

[2j Corrt*ction of olorial error is not ni.i to- 
nal alteration. 1955 \ U C ^ Assam' 552S 
[ Aia V 42]. 

it) Altfrai%>->n out'tJt' 

[S] Principle that dtvcmncnt in w Inch alter- 
ations have been introdut cd is \ oni ,ui.l no 
(hx.'ree c.in be lusevl on % tUx uinont is not 
appliealile where alter ition whieh w as ioinul 
to have het-u m ule l>y phimtit! is iu>t in entrv 
on basis of whicli suit luis b<vn instituted Imt 
ill entry relatiim to ie[)avniont. 1940 I.ali 22S 
i22>0) [AlH \ 27 

[4] Alter. itioii was fotnui to be f<ir>terv .jihI 
made Qutsisle body oi note and si^nj{iiro~/j r:.t’ 
that it did not tonn p u t of note and ihd in>t 
constitute material liter ilion to vitiate note 

lOdaMad eib dU7, ois) ww v 2 >;. 

[5] Instrinnenl is not vitiateil by alt' iMtion 
made in it in lU'od t lifh by pirty uitlnmt 
knowledi;^* of otliers it it w as intiMidtsl t»M arrv 
out nri;;inal intention ol parties. 1917 C7d Ml 
uMl,812) i AIK V 4 : 44 Cal 154 .DIP. 

fid I fiti' *it if : n f) f MUf/.rs. 

[6] Alji ei'iiK/nt lietwa^i'n [i.irties: to Jiav in- 
terest — .Sirkhat as orii’m d!y tbawn up not 
containing; reference to payiiunt (d interest 
throiiv.;h accidental omission Co'ditor altt'r- 
inj; sarkiiat by iiu oriiairat ini; rale (d interest 
without referiMice to d(‘btor — Alteration 
th(*tiy:fi inaile vsitliout ndereinc to other party 
dex'S not makt‘ s trkh at void against debtor as 
ilteration was mole to carry out common 
intention oi parties. Section 87 postulates 
possiliilitv of sui li ai;reement beini^ provis! bv 
oral evid<an e. 19 >9 All 248 i249' ' AIH V 2«1 
I Dm. 

[Tj Acceptor askme. lor extension ot tme* 
for [laynii lit — 'Tune evtende<l and evteieJed 
date was siihstitul il in liill — Ih'l i, thi'rr is no 
material alttuation. 192SPC2M •2>.>CiAni 

I5'f . 55 Iml Ai)i) )5 > ; 52 bom 589 

[b] Ml ‘morsimlnm of due date math’ on bill 
of exchange and when time tor payment 
extc’iuied Iresli eiilry made in place of old one 
— \o material all'*ration is ell ei fed — Fr«-sh 
stamp is not lexessary, 1927 Bom 15 (UP 
‘Alb V 14j ; 59 bom 959 (!)b>. 

d)j Son represen tncj.; tliat father .md son 
would execute- pronole alfixiuj; hi> thumb- 
mark to noti' — 1 'at her not coming to ev aaile — 
Nishani of fathe r atkxed \sith consent of son 
tfionj^li in a'tseiice of father — No material 
alteration .since Nishani w as put simullane- 
onslv with the e.x cent ion. 19 >6 Mad 154 .154, 
155) ] AIH V 2>i. 

tlO! Addirn; “with inter<*st” wli -n rate 
alreKlv ih"<l is not rnattai il altei ition. 

1925 P C 89 i82) [AlU V 127 

[II] A pronote was written as d b<»th A and 
B would CKi execntanls. But after (he coron- 
deralioo was paid to -I and he siatncd the 
pronote H ref u si'll to sij;;n it as no money was 
paid to him. The recital alnwit H Ixdns? a 
party to the instrument was deli 4 ixl imiTM?- 
diately after the execution of the pronote by 
A : liiid that the deletion w as not a mattfrial 
alteration under S. 87 . 1954 5 fys !85 ( 187 ) 
lA I R V 41 C 89 ] : iUl ( 1955 ) Mys 221 . 

(cl) hy itran^r. 

112] Right of holder or prornisfory note 
[Vol. 10.1 2 A.M, 50. 


is not alftx'tcHl hy material alteraliou in tnxtru* 
ment when ahrratii>n has made hy 

stranger witlumt constant of liohlrr of iustn»- 
menl and wlu n there hois Iwn no fratwl or 
laches on part ot ladder 1941 Mad 585 y>H5) 
[AlU V 28, : 11. b a94l) Mad 295 (DR). 

3. Mfcct of ikltcrnlion* — [1] The prin* 
cioh' upon who 1> suits b ascsl on instruments 
w liudi are maten.dlv dteivxl .ire dismisstHl is 
not the interest id the party w lio ts found to 
hava* executed the document luit the interests 
of iustue in geiun.d and this prineiplo is 
txiualiy applicalde in Ituicc 197i5\lini 4l) 140) 
lAUl V 22 j, 

■ 2; 'I'he (dh-t t of inakini: a mab ri.d altera- 
tH'u without the consent of tfie j>oty houml 
IS ex H tly the same as that of i ancrUing the 
deed. I he isoidame of flu' div\l is not relros- 
ixa tive ami tlcHw not levi'st c.i le-^ (anvi'V any 
evt iti’ or int(*ir'st m piti|vtty hi( li passcxl 
nndff it .And tlie detsl in ly be jmt in evi- 
<hau e to prove tliat siu h fwtate or niterest 
so p.issed or li>r anv otlier purpose tli.iu 
to m.nnl nil an action lo entma'e some agreiv 
ment iheinn conf inii d 1919 P F IfkliKik) 
[Alb V 27] ; 97 Ind App US ILUblVidO) All 
025 : lldl iHMO' Kar d*(:) 287. 

! >] It an ilteiatJon d>V erasure, interlinea- 
tion or otherwise' is made in a inaten.il part 
<d a de<sl alter its twecntion. by or with the 
consent id anv fiirtv thentoor jaersnn mititled 
tlu'reninler. bnt without the consent of the 
party or partu s li ihle ihtut'untif’r, (he iKxhI is 
thereby made void. I he avoidanre however 
IS not (iJf tm/i'f or so as to milhly any iM»nve- 
y.iin tng elh-ct whii li the d-anl lias alrcudy 
li.id, but only opt rates as from tlu' time oi xucdi 
iltt*ration and so as to prevent the (xusoti who 
has mule or authoristsj th<’ alteratftm and 
those el liming under him, from putting (lie 
iIixhI Ml suit to luilon e, against any party 
bound (hereby who did not c amsent to the 
alteration, any obligation, covenant or pro- 
mis<* tfjereliy nndei taken or ni tele. 194() r 
199 (Id’s I I Alb V 27 i ; 97 I ml App 518 : 11 d< 
(1940) All 925 lldi (1949) Kar (Kd 2H7. 

;4; Se( !ir>n 87 has nothing to do with tlw* 
lialntOy of (fie exet ut ant of the instfuinent. 
It only savs that the indorsee has to suffer the 
Ins* oieasioned l»y his own band. I hemfore, 
the C faitrntion (hat as the vei tn»n only mcn- 
Itfms almut (he li.dnlity of (fre imloixi'f. tlie 
bairdity of obier traibes to tlie note wool 
not i>e afffxted by the m itenal alter ibon, is 
nntenible 1957 Mad 715 i719) [AIH V'" 44 
C 227] ; ILb ( 1957 } Mad 987 (l>b». 

[5] \\ here tl»e plaintiffs aloo" ire lesjMni- 
sible for the alteration, they f annot cl aim any 
amount as due under thepro-nofe lfi51 Myn 
102 ‘105) Alb V' 58 C 55] : IbH (1951) Myi 
224 (‘DH).'n2 Mad 2.i9, Url on..} 

[0: VVliere it lias n estaldis! xl (hiit a 
promissory note had Ikxui allercji liy |hc pro** 
misor hunvfdf but in fiis wriitcui Iw 

had admiftiM tfeb l«f fiad ettet cited tin? not« 
for lU. IdW (and not for Hi. 1,471 width wa* 
iilh^grsi t^> 1»<^ altercMi flguit?) out of wftich 
had 'paid Rs. OW) hut lie wa» not »l»lf! to eft*- 
bliih the iTpaymerit ; tJial tW {>rofiilf #0 

wan cntidetf to a decree for H«, 1,000 with 
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88 * Acceptor or indorser bound notwithstanding previous alteration. 

An acceptor or indorser of a negotiable instrument is bound by his ac- 
ceptance or indorsement notwithstanding any previous alteration of the 
instrument. 


89. Payment of instrument on which alteration is not apparent. 

Where a promissory note, bill of exchange or cheque has been materiallv 
altered but does not appear to have been so altered. 


Section 87 — Note 3 

interest up to the date of tlie institution of suit. 
1957 Him Pra 35 (37) [AIR V 44 C 13]. 

[7] A matc3rial alteration invalidates the 
instrument against all parties not consen- 
ting to the change. 1947 Nag 145 (151) [AIR 

V 34 C 43] : ILR (1946) Nag 796 (DB). 

[8] Law requires frc'sh stamp when material 
alteration is mad(3 as alteration makes instru- 
ment new one. 1936 Rang 136 (138) [AIR 

V 23]. 

[9] Document found to be forged — No 
df'cn*e should be passed on it. 1935 Mad 40 
(40) [AIR V 22]. 

[10] Promissory note — Original caii.se of 
action — Transaction of pronote and loan 
inseparable — Pronote under S. 87 is inadmis- 
sible — No general evidence to prove pay- 
ment of money as loan can be given under 
S. 91, Evidence Act — Nor note can be used 
in evidence for this purpose — Suit on original 
considcratif)!! is barred. 1937 All 439 (441, 
442) [AIR V 24] (DB) 1914 All 410 (2) (411) 
[AIR V 1]. (No decree even for amount ad- 
mitted by defendant.) ^ 1937 Pat 572 (573, 
575)- [AIR V 24] ; 16 Pat 527 (DB). (Do.) 
1920 Lab 80 (83) [AIR V 7] : 1 Lab 262 (DB). 
(Party cannot fall back on contract as it 
existed prior to alteration.) 1943 Mad 511 
(512) [AIR V 30]. (Payee bringing about 
forgery of one executant — Others admitting 
execution can still escape liability.) 1923 
Nag 295 (295) [AIR V .10] : 19 Nag L R 
79 •h 1939 Pat 255 (255, 256) [AIR V 26]. 
(liandnote executed in satisfaction of previous 
handnote altered — Promisee cannot sue on 
basis of original consideration — Admission 
that hand-note originally executed satisfied 
previous one cannot be used to revive his 
right to sue on original hand-note.) 

[But see 1925 Oudh 486 (486) [AIR V 12]. 
(Material alteration rendering pronote void 
does not discharge maker from all liability. 
Pronote becomes void owing to material alte- 
ration. Executant admitting loan is liable to 
extent to which he has admitted same.)] 

[11] Under S. 87, a promi.ssory note which 
has been alteretl by tlie payee cannot be en- 
forced by him. If the sum was lent earlier 
and the promis.sory note subsequently executed 
was only an acknowledgment of the loan and 
security for it, the plaintiff may obtain a 
tfecree on that loan, in spite of the subsequent 
promissory note becoming unenforceable by 
reason of material alteration made by him. 
But where it is found that the passing of con- 
sideration and the execution of the promissory 
note were simultaneous, S. 91, Evidence Act. 
would be an obvious bar to the admission of 
any evidence aliunde to prove the passing of 
consideration under the promissory note. 


Where the promissory note is rendered voi(i 
and inadmissible due to material alteration 
no decree can be passed on it. 1957 .VI i<l ’’i*'] 
(718, 719) [AIR V 44 C 227] : ILR (1957) \i 
987 (DB). (AIR 1940 Mad 62, Overruleii ) 

[12] Renewed promissory note m at ri illy 
altered and becoming void under this sectuni 
— Suit on original promissory note In ^. __ 
Document acknowledging part payment nn<l( r 
renowned promissory note can be tieahsl as 
acknowledgment of liability arising under t!i; 
original promis.sory note. lOfiO Andh Vn \ '\ 
(122) [AIR V 47 C41]. (AIR 1957 Mad TD. 

JlcL rtn.) 

[13] Upon failure of action on promi^vnrv 

notes due to material alteration, jndg 

suit to recover consideration is not barn'! 
under O. 2, R. 2. Though claims in two a; - 
tions arise out of same transaction, y.‘t thev 
are in respect of dillerent causes of at tioii 
(’14) 41 liid App 142 (148) (PC). 

[14] A party who has the custody of ;ni 
instrument made for his benefit is bound to 
preserve it in its original stale and any ni itt*- 
rial alteration will vitiate the instriniK'ot. 
7'he document is not receivable in ovidi ikv 
to prove the debt. 1960 Andli Pra 121 \122 
[AIR V 47 C 41]. ((1844) 67 R R 638, A.'.'. 

❖ 1951 Mys 102 (103) [AIR V 38 C 35] : 11. h 
(1951) Mys 224 (DB). ^ 

4. Onus probandi. — [1] It is inouinhont 
upon person suing on instrument w liit h ap- 
pears to be altered to show that alteration was 
not improperlv made. 1939 Lah 31 (32) ] Ali\ 

V 26] (DB) 1960 Andh Pra 121 (122) ;a1K 

V 47 C 41]. ((1828) 5 Bing 183, hv:. ) + 
1951 Mys 102 (103) [AIR V 38 C 35) : lidl 
(1951) Mys 224 (DB) 1947 Nag 145 ilo'd 
[AIR V 34 C 43] : ILR (1946) Nag 796 (l)h> 
(AIR 1924 Nag 250 & Halsbury’s Laws ni 
England, roil.) ^ 1942 Mad 709 (710) ;Alh 

V 29] : ILR (1943) Mad 143 1935 Rang 131 

(131) [AIR V 22J. 

5. Revision. — [1] Mere misconstnictKai 
by Subordinate Court of S. 87 of Negotsahit 
Instruments Act, is not ground for rev Imoii ly' 
High Court under S. 115, Civil P. C. id I' 1- 
lud Casl38(138) (Mad). 


Section 89 — Note 1 ^ 

[1] A had several accounts, individual ano 
joint, with Bank B. The parties 
agreement to extend overdraft to A on 
basis of securities deposited by ^ . 

maximum limit w^as fixed on such * 

A drew a cheque for Rs. 256 and sent i . 
post to the payee who did not uy 

was altered into a cheque for Rs. 
another person and its payment ^ c 
through a bank. In suit by A against ^ 
for declaration that A was wrongly 
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or where a checjuc is presenteii for payment which does not at the time of 
presentation ap|x?ar to be crossed or to have had a cnassing wluch has lieen 
obliterated, 

payment thereof by a person or banker liable to pa\\ and paying the same 
acc(:»rding to the apparent tenor thereof at the time o{ payment and otlierwise 
in due course, shall discharge such person or bankt r from all liability thereon; 
and such payment sliall not be (piestiomnl by reason of the instrument having 
\}een altereii or the clievjue crossed. 

GO* Extinguishment of rights of action on bill in acceptor’s hands. 

If a bill of exchange which has In'cii negotiaknl is. at or after maturity, held 
by the acceptor in his o\n n right, all rights of action llu'reon are extinguisluxl. 


CIlArTldl N'lll 
Of Norn k of DisHosorn 
01* Dishonour by non-acccptancc, 

A lull of t xciumm' is said to he dishonoured l)y non-acceptance when the 
drawee, or one of sectoral drawt*es not being f^artners. makes tlelault in accep- 
tance u[>nu being duly rt‘v[iiirctl to a(H'e[)t tlu‘ lall. or where pies<aitmeiit is 
excused and the bill is not acee[>tcd. 

Where tiie dra\^(*e is ine<»inj)etcmi to contract, or the acceritanct' is (jualilicd. 
the bill may he treated as dishonoured. 


Seel ion SO Note 1 /r. ♦ J 

w'ltli the ,'Jiiioiiiit * fU'tt (IMh.it as thr < ln'fjoe 
<jn the he e t'l it t!al not eist hj-vo .my tr.it ot 
alter. itunis ol (>hh„Mf ions .it tin' tinir U was 
nrosiMitch for otu ashint’nt . thf |),»vfn<'nt nrnlo 
f>v the Ihink \v is i pis-mrnt in dun t on.rs/*' 
aiui \s,is acau^r'ini^ to tlu’ ‘.ipp.irriit tmor of 
tho {'luepu*' au<l fiuiK'i* liink uas cntith'd to 
linhit till' amount to tlm .uarount (A tin* pl.tin- 
tiif. (2^ rh.it .IS th(’ I*, ink yMnnl isions to 
j)ay A* > ( ht'tjUfs, hoilirs of w hi< h li.nl hoim m 
otluT {XTSoiiS haniKv TitiniT, and as thcsiiitiia- 
turn <a A on tin* f pu st lonrd < hfvpin wa«i 
jzrmiiiie, the nuTi* f.n t th it the IkhIv of (he 
( hwpK' anpiMred to he in tlu* handuntmet of a 
(MTson dilierent from the dr.iucr f>f llie 
c heque was not a matter wliii h c ouhi h.ive 
rousetl snspienuis in tlie mind of ffie nffic lals 
of the Bank. IfiaB (Jal :>9U 41)B US> AIU 

V 42 c:;i22!. 

[21 riit* ne^licente in ord(*r to est<q> llie 
owner drasc inp. a t h«siue must he nrclutem a:* 
in the tr.msat tnui ilsrll. l ive transninsjoii hy 
post, if It is at all any act of ne5.digrnee is 
noKh lienee eoHateral to the tr in'> n tion and if 
came t l>e resrarded as die proximate c ium^ of 
the forgery. It veil I not divtaititle the owner of 
it to ret'over the draft or its proi from 

pc^rsoM or (lersoiis w]»o lias f^r have wrotu^fuBy 
obt iineti possessif ri thereof. 1956 Cal 599 
(408) hS) Alii V 4'i C 122). 

[5] I he bank has to M'i* w he tluT there are 
any alterations in the cheque and whether 
they have facx*n profX'rly authentic ateni. Where 
an alter ition in a < Itecpie is imtialled not hy 
all the drawers hut only hy ^ome of (Iretn. 
the bank will be paying the iimoiint on the 
«aid cheqiie at its own risk. The protection 
under S. ^ ii afforded to the bank paying a 
cheque where tW allemtion is not apparent. 
1959 Mad 119 ( 122 ) lAIB V 46 C 39 ]. 


Sec tion 91 -- Note I 

[Ij A hdl oi evf h inye p.jv.jhle ;it siljhf or 
on iiJ in.ind m ly* ui the otition of the holder 
he iMi'sentrd iol ,i( ( t pt iiu (' ind if it is not 
.il l epttsl hv the dr.iuts- Il vs dl hi' vaiil to hiive 
Ihvmi dlshofiour!*^! jnd the r.ive vvnnld then Ih« 
cov'ered h\' Ss 91 :uid 9h l9])i Nt;id 179 (1H2) 
lAlfi V 6 il)19 

j.svr 1958 Pun) 222 (227) j AIU V 4.5 C'. m\ : 
ILH (1058) pmd (DU). (Per Cliopra J )) 

12] A lull of rxi h inge [layuhle at siglit ifs 
not rtquirtHl hy law to presented for 
iic < ejit inee only hut when piesriitetl for puy- 
imuit it must f>e dis tned to li.ivi* Ihhui pre- 
sent' d l>oth for ii( t ept.im e ami payriient. On 
Its la-ing dishonourtul the provisions of Ss, 91 
to 9 i would lM*fmme a|)pllt ihle. 1958 Pijnj 
222 (226) i AIU V 15 C m, f I L H (1958) Pun) 
1)78 a)U). (Ter K. K. f;(>^i4Jn J.) 

t il A full of exchange payalrle after sight h 
re<i ureii liy h»vv to he prevrntcHl for ac i;ept- 
ance ami if it is dishonfaired lUi iK'ing pti' 
senfed. the |»rfWjsions of .Ss 91 and 95, lire 
attracted. 1958 P.inj 222 (22^9 i A I B V 45 
C fin; I U H (1958) Puni 1178 (DU). (Per K. h 
J.) 

(4] A l>ill fA f'Kc hange p iyahle r»ii n fixe<l 
date* IS not rerpiirerl fry law' to Ik* presoule<l for 
acceptance but may at the opt Ion of the hohler 
Ik* presimted for aettpfamt- at any tiiTM? 
r*iirlier than the date fixed. If it in prmuitr*d 
for aof eptance and it is dishonouit^i, a notiers 
of clishoriour lw*con»es es*etilial M)58 Funf 
222 (226) [AIU V 45 C 69] ; 1 L H (195JB Ptiiif 
1178 (DU). (Per (msain J.) 

[5] Where a hill of exchange wni dii- 
honourrd at maturity by tb« aeferidfifit ac- 
ceptor and tfte bill wai nftcrwardi returned 
to the drawer without codorfcni^it by Bttfik 
to which it was endorsed it was h«4d that tha 
drawer could sue the acceptor on eontfict 
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[The] Negotiable Instbusiekts Act, 183 i 


92 . Dishonour by non-payment. 

A promissory note, bill of exchange or cheque is said to be dishonoured hv 
non-payment when the maker of the note, acceptor of the bill or drawee 
of the cheque makes default in payment upon being duly required to pav 
the same. 


83 . By and to whom notice should be given. 

When a promissory note, bill of exchange or cheque is dishonoured by non. 
acceptance or non-payment, the holder thereof, or some party thereto who 
remains liable thereon, must give notice that the instrument has l)een so 
dishonoured to all other parties wliom the holder seeks to make severally lial))e 
thereon, and to some one of several parties whom he seeks to make jointh 
liable thereon. 

Nothing in this section renders it necessary to give notice to the maker of 
the dishonoured promissory note or the drawee or acceptor of the dishonoured 
bill of excliange or cheque. 


Section 91 — Note 1 (oonidA 

between him and the acceptor when the hill 

was dislioiioured. ('09) 36 Cal 291 (294). 

[6] Where there is no allegation that the 
presentment was excused, tlie plaiiitifl must 
prove that the drawee was required to accept 
the bill and that he dislionoured it by non- 
acceptance, 1925 Mad 444 (445) [A I H V 12] 
(DH). 


Section 92 — Note 1 

[1] Oldfield J . — Refusal to pay referred to 
in S. 92 includes refusal to accept such as is 
contemplated in S, 91. 1919 Mad 179 (183) 
[AIR V 6] (DB). 

[2] Under S. 92, a hill of exchange is re- 
garded as dishonoured by non-payment only 
when default in payment is made by its 
acceptor. 1958 Punj 222 (227) [A I R V 45 
C eOJ : I L R (1958) Piinj 1178 (DB). 

[3] Where tlie holder of a hundi payable at 
sight, without presenting it for acceptance, 
presents it to the drawee for payment and 
the hundi is dishonoured, notice of dishonour 
to the drawee is necessary and where the 
same is not given within a reasonable time 
the drawer is absolved of his liability on the 
Imndi. 1958 Punj 222 (227) [AIR V 45 C 601 : 
I L R (1958) Punj 1178 (DR). 

[4] A drew a cheque on B in favour of C on 

20- 3-1945. C presented the cheque to B for 
payment on 21-3-1945 but it was returned 
with endorsement that it would l)e honoured 
after collection of assets of the drawer. C then 
negotiated the cheque with the plaintiff bank, 
and received full payment. The plaintiff then 
presented the cheque to B on 26-5-1945, but 
it was dishonoured on the ground that the 
payment had been stopped by the drawer. 
The plaintiff thereupon sued A and C for 
recovery of the amount of the dishonoured 
cheque. Held, that the endorsement dated 

21- 3-1945 dici not amount to a dishonour of 
the cheque within S. 92, and the plaintiff was 
therefore, the holder in due course when the 
cheque was subsequently dishonoured on 
26-5-1945. 1951 Assam 12T (128) [A I R V 38 
C 60] (DB), 


Section 93 — Note 1 


l 1] Section 93 enumerates the persons hv 
and to whom notice is to be given. J ii > st*t - 
tion is not meant to he an exhaiistivt‘ covlt* of 
cases in which notice is necessary. 195S bmn 
222 (228) [AIR V 45 C 60j : I L R (1958) Pun 
1178 (DB). 

[2] The ol)ject of a notice of dislioiiour to 
endor.ser is not to demand payment h\i[ t le ir- 
ly to indicate to the party notilieti th.it the 
contract arising on the negotiable instruuhMit 
has been broken bv the principal debtor ami 
that the former being a surety will now be 
liable for the payment. This is the principle 
embodied in S. 93. 1956 Raj 129 (l3Hi A I H 
V 43 C 40] : ILR (1956) 6 Raj 612 

[See 1953 All 637 (640) [AIK V 40 C 31 S ; 
ILR (1954) 1 All 208.] 

[3] The s'tringent and technical provisions 
of the Negotiable Instruments Act with res- 
pect to presentment or notice of dislujfiour 
cannot be called into operation in determin- 
ing the liability in the case of buncii> wim h 
came to be executed in a territory where tiiere 
was no such Act in force at the relevant tune. 
1956 Raj 129 (133) [A I R V 43 C 40i ; I L U 
(1956) 6 Raj 612 (DB). 


[4] Holder must give notice of di.shonc’ur to 
iwsons other than drawee or acceptor ss Imm 
he seeks to make liable on bill, except m c ises 
enunaerated in S. 98. 1920 Lah 80 pS>) A I H 
V 7] : 1 Lah 262 (DB) •i* 1954 Onss i 1-^ 
(126) [A I K V 41 C 36] : ILR (1954) Cut 46 
(DB). 


[5] The loss of a bill or note docs not al>- 
solve the party who lost it from inakinit 
application for payment when it becomes due 
and to give notice of dishonour to all PY/’.'qI 
1936 Nag 200 (282) [AIR V 23] : I L R 110^^ 
Nag 661. 

[6] Obligatioa of endorsee to give notice of 
dishonour oy non-acceptance or 

ment to endorser exists, whether _ 

note was dishonoured or not before iiia 
ment. 1931 Mad 113 (114) [AIR V 18]. 


[7] Neglect to give notice of 
vithin reasonable time exonerates m 
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94. Mode in which notice may be g^iven. 

Notic€‘ of dishonour may Ih^ given to a duly iuUlu>» i/c\l agent of the person 
to whom it is re<juirt\l to Ik* given» or, where Ik* has ilienh tt> his Jegal 
representative, or, where he lias Ihhki devlartKi an insolvent, to his assignee ; 
may l>e oral or written ; may, if written, be sent by j>osl ; aiul may' l>e in any 
form ; l)ut it must inform the party to whom it is given, either in express terms 
or by reasonalile inteiuiment, that the instrument has betm dishonouriHl, an<f 
in what way, and tluO he will be held lial>ie therenn ; and it must l>e given 
within a reasonalile time after ilishonour. at the plane of business or (in case 
such party has no place of business) at tlu* r<*sidciK'e o| tlu' p;uty for whom it 
is intended. 

If the notice is dn!\- vlirec ttal and svui bv post and mist aniev, such miscar- 
riage does not K'nder tin' notirr invalid. 


SiKtioii na - Note 1 ' n.' - ; 

and otht rs \\ hi r^' tiu’v ar^- hkc lv to Mdii i 
mil iet' A 1 iv 

V 1 

xS III oi rn- 

(loj'xtv* f)f pr<MnissMrs' ixas’ i< not li d !■• 
vpr( I d {'{nitr ir? tf' enntr irv is prnvi'd. iO 
\r»d 22 e: 22 Alll \' .12 

' W } K'lt ihv'pn- di N Itoi i« Hi ? ! ■. ! , it i\ iiu 

rinne’-ta niit'ii ?(* v -tv- muli r-i i witii 

nctiri' fd divJmnnnr tjTiUf'r S. ;(n!l in ih- 
’--'nf e fd 'vin h not'., r h.* f inin'' ( n nrn.tin.il 
f on sf !t isUif n, I'tifi !,,ih VOft T'JC ’ Alii \' 2> . 

In Nntif.'id divlfTitinr IS nnt ('onipnhvfiv' 
vv ln rr h’lndi p.iv li I- at sn.'lo Imn i'■‘fn Cd'-- 

lirnuMirfd. m >7 Pfdi 10 ’> lOfO AHiV 21. 
DP 

d 1 i A lull fd fvi li p iyiMi* lidrr Mtda 

rr'prir"' 1 f'V' i lu tf pr -s- ntrd {.tr n rept- 
-itn f* and it it i.'- dn in'notirfd fin f» -ni-Jl jn''* 
siMitt'd, flin pr('\ iMfi;s f l Ss, 01 nut 0 > are 
attr n ted .ind a frOa, c n| didiniMH-n 0-f»‘int'S 
a! 107S I’tnij 22- ^220' .MU V 1.7 
C m\. H.H I 107^ fnni I ITS i\ )]0 

■ 12: \\ lifTf th" snif Un' fjf lif-Uk-r is fira 
(.•oinpnns.Uinii nn actMunt td dr-hnjnnjr fd tUn 
fdn‘fHu\ IhO, f;n tin' CfjjOr ir\', U r r>} 

thr f)al irif f (d uiojifV dnr nn tli*' ntivtin.il 
tT,in‘',if lM»n 'd Imn'iik’' s!(j>|)Ufd f>-iddv and in 
dlSfll ire** nt \s tnrh thr di‘di^'nfHii>-d f IfiMpin 

u a'- eivi'ii no (pir-aifin fd nntna' nt 0i\hona»nr 

can ansf. 10' 1 ( >i ls^J 1 2 m 1 afO A I U V 11 C 

: UM M 074 Cut 16 . 

\Vl H Tf a pr*>!ni ssni y notn ( ofu Uadf<l 
with t hr «*ndorsfiin*nt , “If tfr* aiiMHint t»it I hr 
:*ferf‘N:<id prnnntf tra r'‘ dsvf*<i as affirfs.itd, 
I will rnysidf Ik* Itahh* fnr thr s 
that tlir riidnrsnrirnt sl*en!d firc runtnu d is a 
gnarantrr to pay. vs hn h slionlti Ur saShi ti'nt 
to take .ivs .ay tlir [r’lrssOy of t<an{ lyine with 
thr fornriUtr's rr^jmo'd Uy iIh’ \vi of prr* 
si^ntnirnt utidcr S. 0*1 and mtif r <d dislrmoor 
tinder S. 9 1. (’7d; J971-2 \t:id L jour Oil! 
(004 a 

[14] Wherr in a notice callinj; niK)u 1 k)Hi 
the rnakrr ,.oid thr eiuif^rser to rnakr the pay- 
ment, tiirrr is alsc a referrm r that whriirvrr 
the df*iiiart<l was ma<ie the armtunts. prifK Jp.il 
and interest were not paifi and that fhdnidantu 
were saying that it will f>e given and that 
they w*ere rv^ading. it cannot be assnmod fr<mi 
these wwaIs tliat (hen? mn*t liave Uicn oral 
demands, presentment of tl>e moriiiswsry note 
sbotild have Ixscft rna<le aiiif (he fact of dfn- 


houonr \honld dsn lina' l'r»nj intnnatrd to 
the rnt!x)iM [ riuTr shmhl hr NV^nrllni^!; to 
iinln atf‘ in th,' no’n r itvrlf tli.’.t thru* his 
Urt'ti tailnn' n{ jiavmrnl on prr vi-nl turnl and 
t!r''»4d<Mr dii’^liouonr <*t tnr projuk'^'.orv uolr. 
luM \t,d. ( ,2 tUVJ ’ MU \' \Si: IN2 

;i' A nntif r nnnU rh arlv uilonitr that 
piNUirnt ua* drunn-l'd ttoni t In* d I iwrn hut 
n iu'>rtl .)n*l th.it (h,* Indd ’i hold'' tiirpcTNOti 
notdi'M lnd>h' on thr jii''’ rvnnrtj! pUUt U,v| 
I .:u 1 ' AlU 11 C It) : ILK .lUafC (j IUi| 

ui2 ‘Dhh ■ 

. Mir pi am Ml m a '-mf I? o* d <*n a nri’o. 
ti.lhir UO.tnMnrnl whrir hr (hr rndoiMV 
HI .v{ sl itn tl a»U ill ho> id on! fiiaf .» Jn-Urr 
M, dolaan'Mi \i IN ’’-nt U" th* rn'hM''i‘r iit«l 
ntiiHi ill'- p.o ! n niai s fhrn n], oj ulinr hr 
Cvmvj* h’l V th »t i'f' i’'^ r\,rnpt tiiun >'ivmvi; tins 
noUf f‘. hr *^!inrM alh y* th' 1 r t hnh 
I’vcinpt him Irnm KIviUa MnhnrIiMV 1 97tl 
U .) 129 d ti AIH \ 4 i C 19; ; ihU I lUhU) U 

Ival U12 1)IV> 

i lT . \Vh' re- the* hold r ol .t UiU <d rv< h intfe 
piv ddr at iloe-'’ not e h * t to prrvnnl t ho 

in ^tf anirnt tm n, < rp! ato r. tmt lurt'dy put. 
srot'. 1 hr siiJir t ' -r pivinnt to t In' dr os fee, if 
thr <lrauj-r in sm h a < om* tii » krs drtanlt in 
ptvmrnt S U , vsindd iml (aamr JUto pi IV. 
iU7H Puni 222 22"’ A 1 U 17 C tKi; ; lUV 
d97H' r>no 1 ITS 

IS; A ( itt pK' h id hr rn <lr iwn tn favour of 
A xiii ! il was 'oihso J'lraitly arsrel fiv A in 
ta.(Hii <»f ihf plaintilK hut w.oi not honourrtl 
hv the* hafd , No matnr ot drJ.ormttf was 
M*nt tei A Mir jehoofilh Imwi'w f. irhrd on a 
df-rd of aya'rrjn"Ml ^ nf -d w hrn t hr rndoffo- 
nirnt of fir’ e * had U' e-ji ina<Ir hy #1 m 

iavour of fir- jdauHifU' Uv tn**ao<J <d this 
agfrritr'Uf A unde rtook to pay thr inn»!o»f of 
thr t hrejiu to tifir plaoiftti ilon!.; ifh da* 
in igri )t the* anmnnt ntidrr tli; < ii'*ejur was 
iiot r<‘f‘'Sv<‘ei hy tfr* phontti! ' r'/e-*-h {fia! tfjc 

plafMtdK svrrr rntuhil to r h) v on J !»ts docu- 
rnmt frer hohhng A liaUlr, P>> > N L (All) 
1690 Alii V 12 ; 

[10; Sct' aUo Src'lion 70. 

Sa-ciioii 04 ' - Note 1 

U] A liotir r may hr oral or written lint it U 
rnirifs ary that it must hive bri'ii given withm 
n rrasotJ^ifde timr 1976 Haf 129 (1461 1 .AIH 
V 43 C 40] : lUi mm) 6 Bill eUiDBl 

(2i A notue ol dishmiour given four years 
after (lie di^dionc ar c^naot 1X5 mid to have 
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95 « Party receiving must transmit notice of dishonour. 

Any party receiving notice of dishonour must, in order to render any prior 
party liable to himself, give notice of dishonour to such party within a 
reasonable time, unless such party otherwise receives due notice as provided 
by section 93. 

96 * Agent for presentment. 

When the instrument is deposited with an agent for presentment, the agent 
is entitled to the same time to give notice to his principal as if he were the 
holder giving notice of dishonour, and the principal is entitled to a furtlier 
like period to give notice of dishonour. 

97 . When party to whom notice given is dead. 

When the party to \vhom notice of dishonour is despatched is dead, but the 
party despatching the notice is ignorant of his death, the notice is sufficient. 

98 . When notice of dishonour is unnecessary. 

No notice of dishonour is necessary — 

(aj when it is dispensed with by the party entitled thereto ; 

(bj in order to charge the drawer when he has countermanded payment ; 

(c) when the party charged could not sufler damage for want of notice ; 

(d) when the party entitled to notice cannot after due search be found ; or 
the party l)G\ind to give notice is, for any other reason, unable without 
any fault of his own to give it ; 

fej to charge the drawers, when the acceptor is also a drawer ; 
f/J in the case of a promissory note which is not negotiable ; 

(gj when the party entitled to notice, knowing the facts, promises uncondi- 
tionally to pay the amount due on the instrument. 


Section 94 — Note 1 (cmitd.) 

been given within a reasonal)le time. Burden 

of proof that no damage could he suffered by 

the drawer for want of notice of dishonour is 

on the plaintiff. 1950 Raj 55 (56) [AIR V 37 

C21]. 

L3j The giving of a notice of dishonour is 
a part of the plaintiff’s cause of action and 
is a condition precedent for making the en- 
dorser liable and in the absence of such 
notice his liability to the endorsee must stand 
extinguished. 1956 Raj 129 (136) [AIR V 43 
C 401: ILR (1956) 6 Raj 612 (DB). 


Section 98 — Note 1 

[1] Notice can only be dispensed with under 
the circumstances mentioned in S. 98. (T2) 14 
Ind Cas 51 (51) (DB) (All). 

[2] Section 98 contains the exceptions to 
the general rule requiring notice of dishonour, 
and it is for the person relying upon any such 
exception to establish all the requirements 
thereof. 1920 Lali 80 (83) [AIR V 7]:1 Lah 262 
(DB)+1929 Lah 577 (578) [AIR V 16] : 11 Lah 
34 (DB) ^ (’57) 1957-27 Com Cas 494 (490) 
(Mad)-H954 Orissa 124 (126) [AIR V 41 C 36]: 
ILR(1954) Cut 48 (DB)i-1950 Raj 55 (56) [AIR 
V 37 C 21]. (Burden of proof to show that no 
damage was suffered by the drawer for want 
of notice.) 

[Sm also 1958 Pun| 222 (228) [AIR V 45 
C 60] : ILR (1958) Punj 1178 (DB).] 

[3] Payee of promissory note endorsing it 
after it became barred and with fabricated 


endorsement of payment — It is not re/c essiry 
to give notice of dishonour to liim. 1940 Mad 
85 (86) [AIR V 27]. 

[4] It is not necessary that the actu d words 
“countermanding payment” sfionld hi^ used, 
it is sutficient if the words used clearly slmw 
that the drawer does not want payment to (>e 
made in accordance with the tenor oi the 
hnndi. The question of countermandinit pay- 
ment is a question of fact. 1936 Mad 506 
(507) [AIR V 23J. 

[5] Where the question of averment about 

countermanding of payment by drawer of 
hundi is raised in the trial Court, thoimli it i*^ 
not pleaded in the plaint, the plaint need not 
be amended when it does not aliect or pre- 
judice the interest of the parties. 1936 
506(507) [AIR V 23]. , , 

[6] Where it is alleged that notice of dis- 

honour was not necessary as party charge 
could not suffer damage for want of b 

is upon party who wants to excuse lumse 
for non-presentation, that onus lies to prov 
that other party could not suffer 

1932 Nag 55 (60) [AIR V 19] : 28 N;»g ^ 
134 (DB) * (’ll) 33 An_4 (_6) (DB) * ( lU 19“ 


X UH Xj XV X I vj, \J\J * 


[7] If acceptor is one of drawers, 

drawers would be liable even .n 

notice of dishonour has been 

254 (255) [AIR V 16] : 51 All 530 (DB)^ 

[8] The expression used in cl. 

“unconditional promise to pay. T 

mise’* contemplated by that clause, the 
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CHAPTER IX 
OF Noting and protest 

Noting, 

When a promissory note or hill of exchange lias lx*en cUshonouretl by non- 
acceptance or non-payment, the holder may cause such ilishonour to l>e*noted^ 
by a notary public’^ ujx)ii the instrument^ or upon a paper attached thereto, or 
partly ujx>n each. 

Such note must 1 h^ made within a reasonable time after dislumour. and must 
s{X*cify the date of dishonour, the reason, if any, assigmxl for such dishonour, 
or, if the instrument has not Inen <*\nressly dishonoured, the reason why the 
holder treats it as dishono\ired, and the notary's charges. 

[a] ,SV«i the Notaries Act. 1952 d iU ol 1952), S. 8 vD U h [h) S, 11. 

100« Protest. 

When a protnissory note or l>ill of exchat^ge has been dishonourt\l l»y non- 
acceptance or non payment, I lie holder may, within a reasonable time, cause 
such dishonour to be noted'' and ct‘rtilie<l by a notary public .^ Such cerlilicate 
is calle<l a protest. 

Protest for better security. 

W hen tlie acceptor of a bill of ext haiige has become insoKa'ut, or his cr<xHt 
has been j)nl>liely impeach(‘d, In foie the maturity ol tla^ bill, the lu>Uier may, 
within a reasonabli* tune, cause a notary public to demand bt^ller Necuiity of 
tlie act'cptor, and on its benig rcfnseil may. u itlun a rc.isonabh' time, c.msc 
su( h facts to l)t' noted and certHnal as aloresaith Sm h ccrtilicate is called u 
j)rotest (or b(*tter security. 

[ t , .St'c till' NcCincs All. 1052 (I. Ill of 1052), S. 8 (Du}, [h] iSW ibui, S. 11. 
lOl. Contents of protest. 

A [)rotest under section PK) must tamtain — 

(<i) either the instrummit itsedl. or a literal transcript ol the instrument and 
ol e\i‘r\ thing vs iittcn or printt^l theieuj)on , 


Section 9S ' Note J / • ) 

ju'i'i.1 ijdl iMM'Xpri'ss. li A r>‘avfai mx n-’O tM-.iUy 

at k II th e A is vinr frfMu Inrii, In* 

shtMihl’H* t.ikcn nin>li'^itv to profuiv' to p.iv 
it. Hi* ro.iy t tiuplc las at kianvlrtl'^mrnt with 
Sfmic f'xprrssuni w hit h .shtiws th it he w as init 
prernismvi to pay; l»'it il thrr<* is no sm h 
(piiihficJtioii, the ac know'h'tl^infiit of tlir ih*ht 
u»volv^*s an irnphctl pronnsa to pay. 1915 H<nii 
559 >an i AIK \' 52: 

[9] *l’ho (h fotnl ant issat'xl a t h<vpje in 
f.ivotir of oru* S flj awn on M hank. S ills- 
covinted tlu* ( liofpir wjli thi^ pi nnt»lf hank 
which pri'scntf’ii the i !Ksr|m» to the M hank 
hot it was disliononrisi for the rrason that it 
was not arr tn^ial for. 1 vs«» month thrreafter 
the phuiitifi sent a lawyer's iiotut* to tlif* (ie- 
fcndanl askintf for payrniait of ihr amount 
and the deferuhint ih*nn*il hafnlity c iMitcndum 
that he had not 1>^ en given notice of dishonour 
in time, /leUi tliat strictly no notice of dis- 
honour was m*ccrssary in tins case; f)ut ev<ni if 
such a notice was necessary S. 08 (c‘ wms 
amdfcahle and it wvas sufficiently established 
that the delc*rKhint did not suffer any damage 
by reason of the failure to give notice (‘5# ) 
1957-27 Coin Cas 494 (497) (Madh 
ilO] Tlie plaintiff hank received at it« 
branch certain hundis from its custtjmer firm 
and creciited the amount. The branch was 
thereafter closer! on account of communal 
fiots. Later on. the bank, on recom true uon of 
aecounU came to know that they were dis- 


honoured and tint ;dl tin* fidult m dc riu^n- 
}>riA ol tin' firm h nf hva iIm u hvt*s in the 
not\ .ifid only tlu* widow or minors svirvivnd. 
riir h.ink thru drlnt^sl tiin film and hiought a 
suit tr> rrt ovt r thosn .imouiits, t tlmt tlici 
h.ink did .ill it i t>nhl in tho uh;ir cirt urn- 
st.iiH rs of tlu' ( iM*. I ln*ro w' is no pto|W5r 
pr<w»f tli4t tfu' flank was neghgtmt in present- 
ing tlio humhs. Mir notice of rhshoiioiir was 
nnt rss iry as f}».- drfrn<|.uii!s wruc minors. 
1 he hank thf’rrforn. w^|s rntitlrd to de!)it 
tlif firm and r<*< civc flic iirnomits, 1957 Funf 
257 '259) i AlH V 44 C 95] d)B). 

ill) Wfirrr fhr suit hy thr holder iw not for 
coiiipciuation on amount of dislionour of (bi 
c hr<pir tint, on the i ontrarv, for the recovery 
of tlw* balaui r of money due on the original 
transaction of having supplied paddy and in 
diM harge of whn h tlK? dishonounuf (: h<y|ue 
was given, no qurstion of notice of dishonour 
can arise, 1954 Orissa 124 U26} |AiK V 41 
C 591 : IhH (1954) Cut 49; OB). 

[12} Where the reason for dishonour of tint 
checiue was tint tfie <irawef’* a< rouut hj*d 
lK?t?n cU>sed, no question of any <lani 4 ge to tlwi 
drawer or his repn*f<mtativf*!i hy reason of 
ahvence of notice of dishonour would ariio. 
1951 Assam 94 (95) (AlH V 4<) C 40j MLR 
(1951} 3 Assam 515. (In tmeh cum, a iuit <m 
the ba*i« of the difhoiioured cliesiiic caimol 
f«ill for wMiot of notice of dUltonourd 



792 [s 102-s 106 N 1] [The] Negotiable Instkomente Act. lS8i 

(b) the name of the person for whom and against whom the instrument has 

been protested ; 

(c) a statement that payment or acceptance, or better security, as the case 
may be, has been demanded of such person by the notary public ; the 
terms of his answer, if any, or a statement that he gave no answer or 
that he could not be founcl ; 

(d) when the note or bill has been dishonoured, the place and time of dis. 
honour, and, when better security has been refused, the place and tune 
of refusal ; 

(e) the subscription of the notary public making the protest ; 

(f) in the event of an acceptance for honour or of a payment for honour, the 

name of the person by whom, of tlie person for whom, and the manner 
in which, such acceptance or payment was offered and effected. 

“[A notary public^ may make the demand mentioned in clause (c) of this 
section either in person or l)y his clerk or, where authorized by agreement or 
usage, l)y registered letter.] 

[a] Added by the Nej^otiable Instruments Act, 1885 {II of 1885), S. 5. lb] For th; 
construction of “a notary public”, now }:ee the Notaries Act, 1952 (LITI of 1952), S. 11 

102» Notice of protest. 

When a promissory note* or bill of exchange is required l)y law to be 
protested, notice of such protest must f)e given instead of notice of dislionour. 
in the same manner and subject to the same conditions ; but the notice nia\ be 
given by the notary public wlio makes the protest. 

103. Protest for non-payment after dishonour by non-acceptance. 

All hills of exchange drawn payal)le at some oilier place tluin tlie pLua 
mentioned as the residence of the drawee, and wliich are dishonoured \)y uou- 
acceptance, may, without furtlier presentment to the drawee, be protested f( i 
non-payment in the place specified for payment, unless paid Ijcfore or at 
maturity. 

104. Protest of foreign bills. 

Foreign bills of exchange must be protested for dishonour wlien such protect 
is required by the law of the place where they arc drawn. 

*^[104 A. When noting equivalent to protest. 

For the purposes of this Act, where a bill or note is required to be protested 
within a specified time or before some further proceeding is takeii, it is sulli- 
cieiit that the bill lias fieen noted for protest before the expiration of the 
specified time or the taking of the proceeding ; and the formal protest mav l)t 
extended at any time thereafter as of the date of the noting.] 

[a] inyerted by the Negotiable Instruments Act, 1885 (II of 1885), S. 6. 


CHAPTER X 

OF REASONABLE TIME 

105. Reasonable time* 

In determining what is a reasonable time for presentment for acceptance oi 
payment, for giving notice of dishonour and for noting, regard slndl be Ikki to 
the nature of the instrument and the usual course of dealing vvith respect to 
similar instruments; and, in calculating such time, public holidays shali >t 
Excluded. 

...A ■ .. , — — ■■■ 

Section 105 — Note 1 

[1] Reasonableness of time for 

bill of exchange for payment is ^.*3 

tion of law and fact. a i K 

[A I R V 7] (DB) ^ 1929 Lah 5^ i (5 m) [A 
V 16] : 11 Lah 34 (DB). . 

[2] in considering the question of re 


Section 104 — Note 1 
[1] A bill drawn uoon a resident in British 
India is an inland bill for which no protest is 
necessary. The fact that the bill was drawn 
out of British India does not make it a foreign 
bill. 1930 Cal 692 (692) [A I R V 17] : 57 Cal 
730. 
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106. Reasonable time of giving notice ol dishonour. 

If the holder and the party to whom notice of dishonour is given carry on 
business or live (as tlie case may lx*) in ditlerent places, such notice is given 
within a reasonai>h time if it is despatcluxl by the next post or on liie day next 
after the day of dishonour. 

If the said parties carry on business or live in the sajue |>lace, such notice is 
given N\ ithin a reasonable time if it is despatcluxl in time to reach its destina- 
tion on the day next after the day of rlishonour. 

107. Reasonable time for transmitting such notice. 

A party receiving notice ol dishonour, w ho seeks to enforce his right agaimt 
a prior part\ , transmits tlie notiia* witliin a reasonai>le time ii he transnuts it 
within the same time after its reteipt as hi* wamM ha\t^ had notice if 

he had been the iu>h!ei\ 


. TU ■ 

! s V . s . 

Section 105 * Note I C 'a.; 

tuir‘ IiMn il i- tlx- ih't.IMr -it U !,Il h 

CM f" l!'' ie. ' I ir!i .a!itr, tin- tr'Uis,- oi 

<1«mL ? 1 , j M M n J j 

lit.' n.tCn ('t t!;-’ h . ' a : u trt- Jit im! .)U mm. h 

otif: < irr rv .ipj;l k ,ihle tt* !]!■• < I'^e 

lu 1><‘ t -I; i. laa vv hrn thrvr titt^ 

h.ivr lii’iii .1 ^E (, :Cr ii! '1, the i e.isotiO ili.ors\ eii 
the Ino • }k < ('-!ii .1 MiO f]ti< ol 1 lU ao'l 

f;Kt. Li!e 577 577 MH V Ui ; 11 l..,h 

;vl tl)le 

; 'i lioui’h S, 105<!(v \ iiot !0 ikt' «h‘'hiK tioii 
Ih'Iw 0 full;', ftl \( ? p-iv ihlt' t u tlv ni.io'l 

ao<i j): oo ji >.of )' lu {(‘s p ivaljK tto ilroi m-l. tit!- 
see hf>j, vav* ^ 1 wolr lo ( ooMn to 

CiiNtiijvV'n'li i f f otnoe-n 1 il je*aott 

iiist niinrot iii‘l pro-tio?' s, p »rtn tjl.iily 
us hvtufeo p.nttes who ait* not iik'j ( ieiiit s, 
1051 M.Hi S55 15 s -ii AIH V 11 C 255*. 

(rartti’s iM iiai o( ij-t 1 jno.i'o lal pi'isoos anti 
niotioilly .M,< i oimot! ittoy, th ! iv ol 0 oi 7 
in isMiiot^ itoln <• ol eh 'or — Jfit Ui not on- 
nMs(n) iMt* tune within taojnn.e, ol S 74 reari 
with S. lo5.) 

Section 106 - Note 1 

51 I A pTus il S itKl (?j tin* Act le iv*'s no 
donla tliif tfic iiotH rct fltsijOMOnr should In* 
given as the inll is dishononred.. It is the duty 
of flic fK ltier to prove that dne noto e m ;e. 
given and if or>t given lu* wav excused froin 
doiiig s(t for any of the rtMs*>n'« six^afksd In 
S. 98. 7'lie oirnseion to give notice of divv 
lx>rK>ijr fnis tlie effect of divcliarging tlw* jx-r- 
»oris who are erditled to such not ire, 1920 
Lah 577 t578) (A I H V 16] : 11 Lih v4 (DHh 
(Case of delay of 27 days in giving nr* tee of 
dlshofiour.) 

l2j Notice of di ^liofjoiir inuU f>e giver* ito 


the Nrgnli.iiih Instriimrufs \( t, hSS5 (H ol 

tar .i'* iJi i p.di’i' 1 I'- ( en* <'j tied. It o -i matter 
cl pinuij'h and not tt t him ihl >' , I'.Mlure 

n» V’lVf I.' lj:»' wehin liMvnu ihh tniC' Will 

jf) < i\f‘ .-iMli’iTi {kmu .dl hd»i!av' n» tliu 

hrhhu 1 h-^ irfj'rm iii tit tnuU he eutuif (‘tl m 

c I'ic of hmsdi \ <A'Pu t liouy h the A( I may not, 
nit riU '. .ii>plv, I ho rule I V m jutaad with 
j'jslu* . ripulv and yotMj convt irn< t* Sui h a 
noJn ( uuivt he giv( u vvsthin a jr,o»oliahle time, 
d his irsptio in< lit may hr tlisprnsed vvitii oidy 
m tlir < a*-!' of ncpotialde itivtrumrnts in an 
crn.ntal languagr whiur a locid uvage nr 
<115( 01 i’.. < Uahli'dirti to the < untrary. 1956 
h 11 129 IVis !fl 201 A i U \ 1 ; C Itl] ; I L H 
i ivij til 2 ' 1 >io 

5>; Shahp'y Inmfhs are rer(»giiiM*<l as nego- 
ti ihh’ insf ramejif s hy hx :d tis ige. A hundi of 
thi'^ ♦vjH' mfot nrct vvaiilv he rmeveiattyl to tlu'* 
<lra\\»'«' and a notn e ol dishonour ol the vam * 
must hr giva ti to tia* draui f, i ndorNi'f and all 
otln r f <uH «'fnr<i |>olr v, I <'< lumail rules, a 
rejeifdn llU»e Hid 014101(0 I)foVj<l<a| fof lit tlw* 

Af t would not n('( » sNarilv apjdy to ‘ueh 
noth a^s. Hut alt tlv* vane* tlie ruitn e imot Ik* 
within ri eon.ddi' tinn* and the piovivmns of 
tin: Af t in this rrsjv t 1 musf "vuhs! intially** 

as c <Mitfadistingui‘'>he<l f jifm ‘ fre|jiu(:,||jy** 

l><*ff}niphrd wifir P>^fh |hin| 157 ll) 

iAiH V 47 (. 5 ij i{>h'. tdVhiy 4 ten davn in 
giving ru4i{ e not evp) inied Note ledd not 
given within rr ivon iiile tmes,? 

14] VVlwTe tlir p ttlievf airy on the htnsftieis 
(fit flu* x.Mir i^nd tiie hundi li div.^ 

hoiKMirofl cm 2nd Sc’pIc’tiilKT K>4 1, a notice of 
tit.vhoncrur, given on Ivt ()< tolwu' M>4 d, it iinrcb 
Ixrymnd reavonahle time within the meaning 
of S. im. Um Vnni 222 iHr 8j (A I H V 45 
C 60] : I 1. H mm rtmi 1178 (DB). 


( lIArTKR M 

OF ACX Eei'ANC E AND FAyMENT EOK lldNul'M AND ilEl' EKENt'K 

IN ca^e oe Need 
108. Acceptance for honour. 

When a i ill uf exch. ne 2 '' has beam noted oi pirotestrd loj iion^acecjitatiee m 
foi l>eltt*r sei u: it \ , ai;\ petSi ii not beuigapailv alie.tdy liable ihen'ou mav , 
with tiie const td of tlu‘ holder. b\' writing on tin bill, neeept tlu' s,»me lor the 
hononr of an\ party thereto, 'h ‘ 

(.‘Ti'i ‘'- ’.itii.te was l)V 
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109. How acceptance for honour must be made. 

A person desiring to accept for honour must, ^[by writing on the bill under 
his hand,] declare that he accepts under protest the protested bill for the honour 
of the drawer or of a particular indorser whom ne names, or generally for 
honour * *]. 

fa] Substituted for the words “in the presence of a notary public, subscribe the bill with 
his own hand, and*’, by the Negotiable Instruments Act. 1885 (II of 1885), S. 8. [b] 

words “and such declaration must be recorded by the notary in his register” wt-re 
omittelf ibid. 

1 10« Acceptance not specifying for whose honour it is made. 

Where the acceptance does not express for whose honour it is made, it shall 
be deemed to be made for the honour of the drawer. 

1 1 !• Liability of acceptor for honour. 

An acceptor for honour binds himself to all parties subsequent to the party 
for whose honour he accepts to pay the amount of the bill if the drawee do 
not; and such party and all prior parties are liable in their respective capac ities 
to compensate the acceptor for honour for all loss or damage sustained by him 
in consequence of such acceptance. 

But an acceptor for honour is not liable to the holder of the bill unless it is 
presented, or (in case the address given by such acceptor on the bill is a ])lace 
other than the place where the bill is made payable) forwarded for present- 
ment, not later than the day next after the day of its maturity. 

1 1 2. When acceptor for honour may be charged. 

An acceptor for honour cannot be charged unless the hill has at its maturity 
been presented to the drawee for payment and has been dishonoured by him, 
and noted or protested for such dishonour. 

113* Payment for honour. 

When a bill of exchange has been noted or protested for non-paymeuit, any 
person may pay the same for the honour of any party liable to pay the same, 
provided tliat the person so paying ‘^[or his agent in that behalf] has previously 
declared before a notary public tne party for whose honour he pays, and that 
such declaration has been recorded by such notary public. 

[a] Inserted by the Negotiable Instruments Act, 1885 (II of 1885), S. 9. 

1 14. Right of payer for honour. 

Any person so paying is entitled to all the rights, in respect of the bill, of the 
holder at the time of such payment, and may recover from the party for whose 
honour he pays al] sums so paid, with interest thereon and with all expenses 
properly incurred in making such payment. 

115. Drawee in case of need. 

Where a drawee in case of need is named in a bill of exchange, or in any 
indorsement thereon, the bill is not dishonoured until it has been dishonoured 
by such drawee. 

Section 113 — Note 1 and vendor. 1941 Rang 270 (271) [AIR V 2Sj 

[1] Section 113 has no application to (DB). 

“drawee in case of need,” in bill of exchange. 

Where vendor takes bill to his own order, Section 115 — Note 1 

property in goods cannot pass to purchaser [1] Non-presentment to drawee m case ^ 
until he accepts bill and meets it on presenta- need absolves drawer from habiuty - 

lion. When purchaser accepts bill and dis- Lah 577 (578) [AIR V 16] : 11 Lah 34 ^ 

honours it on presentation, contract between [2] A bill of exchange was hv non- 

him and vendor comes to end and when bill is drawee but subsequently dishoimured >y ^ 
accepted and met on presentation by “drawee payment— But was not ^ ^ 

in case of need” property in goods pas.ses to case of need for acceptance drawee 

“drawee in case of ne^” unless purchaser bill should have been presented to ^ 

can show some new contract between him in case of need in all cases and ac p 
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llG* Acceptance and payment withoat protest. 

A drawee in case of ne^ may accept and pay the bill of exchange without 
previous protest. 


CHAPTER XII 
Of CoMl’EKhATlOS 
117 . Rules as to compensation. 

The comj>ensation payable in case of dishonour of a promissory note, hill of 
exchange or cheque, by any party liable to the holiler or any indorsee, sfuill 
•[• ♦ *] 1)0 determined by the lollowing rules : — 

(a) the holder is entitled to tlie amount due u[K)u the iustniment. together 
with the e.\jx?nses properly lucurrcxl in presenting, noting and protes- 
ting it ; 

(h) wheri the person charged resides at a jilac e diilerent from that at which 
the instrument was pa> able, tlu* holder is entitbxl to receive such sum ut 
the current rate of exchange UtwiaMi the two places ; 

(c) an indorser who. l)eing liable, has |)aid the amount due c)n the same is 

entitled to the amount so paid with interest at six [>er centum per annum 
from the* date of j)av nuait until teikler or reali/.ation ihcrttol. logt'tlicr 
with all expenses eaus<*d by the dishonour and pa) inent ; 

(d) vv hen the person ( liarged and suc h indorser reside ut dillermit plat es, the 

indorsi r is caitithal to reccave such sum at tlie current rale of exchange 
l)etv\‘een the two places ; 

{e) tiie party entitled to compensation may tlnivv a bill u{)on the j)arlv lialde 
to eom|)ens ate him. payable at sight or on demand, for ilu' amount due 
t(^ him, logtMhtT with all (wpenses properly iiieurred by him. Sue h bill 
must b<‘ aeeoinj^anied 1>\' tlic iustrurniuit dishonourtal and tlie prott‘.sl 
thereof (if an\ ). U siu h bill is dishonoured, the party dislionoiiring the 


Section 115 ” Note 1 ( ontd,) 

him ('V<‘n wIitTc lin' ilrawcv' *»( < rpts it ;ui‘l 
si!h>t'f]u jUly liiNlifMtonrs ; l.uhriU uhi( h iIm* 
tlr fvv<*e in <msi* ('f c.innot he m.itie If ihh*. 

[ioni m {m) [A I W \ :15]. 

[ Vi \V A Vi’iirlor t<fk»'s a hill ol r\- 

chaniti* to iiis o\\ n orti»T thr property in thf 
}j;o<>iiN c uHiot p.iss to tiu' jiMrrhast’r until h<' 
ucao'pts th(* l)il! aiui uiemls it on prt'sont ition. 
Hilt when thr purrha^rr aca epts thr hill and 
dohoiionrs it on prosmt ition, the (ontr.ut 
Ixauavn him un«l thr vfitrlor rornrs to an rnd 
ami thr*rrattiT when tla* hill is arc rptod atrl 
met on prrsrntation hv thr drawer in rase of 
rex^!, the properly in the j^oods p.is^^n to the 
drawix* in casi* of ntxxl nnh*ss the pnrrhaser 
can sliow sf>ine new iuntrart iK'twmi him 
and liie vendor. 1041 Hang 270 (271) .A \ H 
V 28j iDH). 


Section 116 — Note 1 
[1] As it is necessary that a draww* in case 
of need must accept iK'fore he is hound, it 
follow^s that the hill must Ik* preiwmlnxi to him 
for acceptance in all casex. even if tUr drawee 
in the nrst instance accepts and then div- 
bonours the bill hy non-payment Hence 
wtaere such bill is not piesented for accept- 
ance nor accepttxl by the drawee in case of 
need, he in not liable. 19^18 Bom S&4 ^66. 

367) [A I R V 25] 


Section 117 — Note 1 

111 Whfu.* thr inanagfj of a joint Hindu 
family um urs dfVt for (}h‘ linirfit of thr f iinily 
iitnl f's a pronotf' i<u thr sanii’ vs !o<'h l« 

uidorv('<l hy tlurd party wifliout 

assigning flu* drtit as vv(*jl thr indorsfx* can 
f»u<* on tlic pronotr alone and not drfit and 
d<*7 rrr ohtainrd hy hun on the pronol<‘ agaiUKt 
th<‘ maker hemg one for rom]KMisation and 
not for ih'ht t annot he exei nteil against the 
other memhers of the family. ih42 Vlad 161 
(lfr>. ^m) VMM V 29] : I 1, H (VH2) Mid 2^)4 
iim). 

!2] W'heie aieording to the terms of tlio 
hills, ll»ey werr to he paid at the current ratfi 
for Hank demand ilr.iils at the riate of pay- 
ment - that the rate of exrfiange sho ihl 

be calculatcxl at the due date. I92 i ftom 241 
(241) [ A Ili V lU] : 47 Horn 49 i 

[ ij On 4 construction of Ss. 4 V 50 and 117, 
lltc endorsee of the promissory note execuhia 
l>y A in favour of U sl»ould he fuititlrsl to tint 
iimourit under f|»e prorntssory note and not 
the amount wlticli he might have }kx v proved 
to fiavc actually paid for tfir? inulorsemenf or 
asAigiiment of tlie promissory note in favour 
of H. 1954 Mad m) (961) lAlH V 4l C 115], 

|4| If any party U lollw* holder** 

S. 117 will apply Tim mrtion do«t« fUJt 
enforce a right on tfw* holder to enforce pay- 
ment against the drawee in generah 1953 All 
eS7 (641) lA I H V 40 C Sl8j : I L H (1954) I 
All 266. 
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same is liable to make compensation thereof in the same manner as in 
the case of the original bill. 

fa] The words, figures and brackets “(except in cases provided for by the Code of Civii 
Proce<iiire, section 532)” were omitted by the Negotiable Instruments (Interest) Act 
(XXX of 1928), S. 3. ’ 


CHAPTER XIII 


Special Rules of Evidence 

118. Presumptions as to negotiable instruments — (a) of consideration; (b) 
as to date; (c) as to time of acceptance ; (d) as to time of transfer- 
ee) as to order of indorsements ; (f) as to stamp; (g) that holder is 
a holder in due course. 


Until the contrary is proved, the following presumptions shall be made . - 
that every negotiable instrument was made or drawn for consideration, 
and tliat every such instrument, when it has been accepted, indorsed, 
negotiated or transferred, was accepted, indorsed, negotiated or trans- 
ferred for consideration ; 


fi;J that every negotiable instrument bearing a date was made or drawn on 
such date ; 

(cj that every accepted bill of exchange was accepted within a reasonai 
time after its dato and before its maturity ; 


(d) that every transfer of a negotiable instrument was made before i\< 

maturity ; 

(e) tliat the indorsements aj'ipearing upon a negotiable instrunieiit w ere* niudf 

in the order in which iliey appear thereon ; 

(f) that a lost promissory note, bill of excliange or che(|ue was duly siuin;v‘d; 
(^grMhnt the holder of a negotial)le instrument is a holder iii cIik’ course- 

provided that, where the instrument has l)een obtained from its lav.fnl 
owner, or from any person in lawful custody thereof, by nueuis of an 
offence or fraud, or has been obtained from the maker or acco[)tor 
thereof by means of an offence or fraud, or for unlawful consideration, 
the burthen of proving tliat the holder is a holder in due course lii"' 
upon him. 


SECTION IIS — SYNOPSIS 

1. Scope. 

2. Clause (a). 

3. Clause (h). 

4. Clause (e). 

5. Clause (f). 

6. Clause (g). 

1. Scope. — [1] The Negotiable Instru- 
ments Act lays down certain special rules of 
evidence and certain special presumptions and 
precludes certain pleas being raistxi in parti- 
cular circumstances; l)ut beyond the scope of 
such rules or what may follow as rjeccvssary 
implication thereupon, the applicability of the 
general principles of law or the ordinary rules 
of evidence cannot he exxluded in claims re- 
lating to negotiable instruments. 1935 Mad 

181 (182) [AIR V 22].: 58 Mad 693 (FB). 

[2] The ‘special rules of evidence' laid 
down in S. 118 apply only as between parties 
to instrument or those claiming under them. 
In other cases, presumption will only be in 
terms of S. 114 or the Evidence Act. 1937 Mad 

182 (184) [AIR V 24] : ILR (1937) Mad 299 

(DB). 


[3j The provisions of S. IIS do i.’! v t 
q\iestion with regard to admissibility m f vu 
dcnce of document wliich depends eatir Iv 
upon the document as it stands. 1923 Boin >2- 
(528) [AIR V12] (DB). 

[4] Presumption under S. 118 is alvv.ivs p"- 
hnttahle. 1923 Lah 638(640) lAIB V 10] fUB j* 
1956 Mvs 30 (30) [AIR V 43 C 10]: ILK 
Mys 641. 

[5] The presumption arising under S. U- 
can he remutted even by cir(aimst:niti;u evi- 
dence. 1930 All 568 (569) [ AIB V 1-1 d) d t 
1933 Lah 1029 (1031) [AIB V 20 j (Old J 1 3 
Mad 182 (187) [AIR V 24] : ILBx {19a. 

299 (DB). 

2. Clause (a).— (/i) 

a principle behind S. 118 (a) and it _ ^ 
a mere technical provision whicn J , 

looked into where the Act is not in 
presumption is a matter of prhiciple to ac ^ 
negotiability as well as trade. There 
a presumption of consideration at . 

law also in England till it was given ^ 
recognition. The presumption as 
tion is the very ingredient of pre- 

in the case of a negotiable instrument, pr 
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Section IIS — Note 2 

sumption as to considi-ration has to U" nuule. 
1959 H .j 1 t4! :a 1H V 46 C l i : ILlt ^9%) S 
Ba) TIT a-'H.!. 

ih'^ .Vsi,?u/<r a»iJ of -‘ipriot: 

[2; Thi^ inrsurnption sUisinii ur^lt r S. US<,.i - 
is ii rehiitJiilili* prcN’iiiiptuHt 19”6 Mvs . >0^ 
[AIH V 4S C 10 t ILU i! \tvs fvH. 

t >; Ss’t'tioii l ls ( i’. \iX<^U:i\Ac Inshumont'^ 
Act pnnicios a -^pcvi A rultM^ cvkIoihi’ hi tho 
case ot iK’^otiabU* utstvHuout cttutr ny to the 
case of .ui 1 rOsnary t outurt. haitv Vimv 
coiisulvTsitio!] h is nrovi‘ w mt a{ i oiisnlrr.i- 
tu>ii or, in otli’T worOs. to rvhut the presiniiV]- 
t:(>n that tJie nei^otiahlf instr anent u as made 
or <lr.nvn for eitnsnlcration, I lu- statutsti v pi?*- 
MiiUption HI tavonr oi tlu re }« ani: t tmsidt'ra- 
tion for every neeotj iMe inNtrnnu'ut ooohmit"*; 
unh'ss it IS i leittts! rnni 50;* ."lOP 

;AIU V -IT C 1S2; iDtr. 

pi, W here th • exeiattinn oi a praamsst'rv 
note IS adjmtti'J or provi\L i <tn\n!er iJimh for 
tile piOii(>?e Is to Ik- proviiint'd umlrr S. 
and llh' ('nu> o» pros ate,: w mt ol (’onsnlia ptori 
shifts on to vhe ti'dend int w ho ov<‘tMatt*d t he 
note r Ti' fd ( .‘al I , jt lit 17 lS»+pj !'(; ja - 
iled) : Mli 2a : Il,u ah is> Mas! nitJ : ;2 
Sind L U MS+I VriH 1* <: 1 'y) i UO, Ml ' AIH 
25 +Hi‘>S Andh Tra fi^S (6-12M AIH \ .l a 
(; iS2 d5SM9->H.2 Andh W' IMaTO idTi'. 
lhact that j>i\anent v\ a not in n ie on date ot 
f*\eeu?’on not ‘ tittHoeiit to sfnft harden to 
the plamtitf o+l haT M nlh H S2iS '>) I AIH \‘ M 
i >d + H)a") N r c: dhrava-Co’ M\{ 

V 42'!+ ’ddi M idh HI.J Hrid IICH TSS {7^xr 
(M(*re alleviitioii wtfhont protsf Hi it thf Inunli 
wa*' ev'aaited in resjxvt ttf iosNes snst, lined in 
satt I transaeto'n will not shift tlie hiirdea <in 
to tlu* pi Hiitiii ^ + 197 i Assam 94 '97? h\IH 

V 4(t C 19 : ILU 4971) > Assam 717+1971 C,! 

77(H0> ; AIH \' 7S C 19 : ILH i 1972' 1 Cd 297 
lDli)+24. 1 194" jaijior 1, U 22) + *41) 

1941 Oudh W N t)i y tH!7‘. dt ( innot l>c said 
tint w lien tluTe is a dcanal ol t'xecution of a 
promissory note, tlie jilaiiitili is homid In 
prove not only t xei alion but als<* tht* rrmsi- 
deration }+> '09? 7 How Ihir Hnl 4^*49' + 19 )7 
All ir>4 1771 AIH V 22; 'J)H>+l9h7 l.ili 719 
UlS^ ' WH \ 22; il)ih + 19|7 Inh Sh (SS. .S9? 
[AIH V 2; : 17U7 l9in He No. 4S 4)1;) + 19;7 
M id 227 i2:th .AIH V 24 ' OH + 19 >4 Mad 
792 i702) i AIH V 21’ + :’i7i 1977 Mail W N 
1201 11201; + 197S Hat 012 0] H AIH V 27, + 
1940 Hang 172 172; AIH \ 27; diH +1979 
Hang 774 h>>7) jAlH V 29; ; l9 >9 K ing I. H 
79*: 4 19 + 19 >7 Hang 491 oKrTt AIH V 27 ; 
l9aS Hang L H 721 iOlH. 

p7j Section 1 1 S raises a slatnlory presump- 
tioii in favour (>1 tliere being consi Jei ation for 
every ie*goti ible iiistniment. 'l lie jni suniptioii 
tujfitsnues until it is rrbattasii aiid the only 
way it t in fur rebuttesl is by proving the con- 
trary, vi7,, that the negotialile instrument 
without consideration. The pr«*^mnpt»ori that 
is raised is not in li Spect of the considefatioti 
mentiouesl in iJk* negotiable instrnimmt but Is 
in favour of there Inn rig a consideration for 
tf>e iK*gotiable instrisment, any c^onsideratirm 
w'htcb is a valid consideration in law. f he 
tnm fact that the coniideratioa rnentioned in 


the negotiible instrunrent turns out to Isfi 
WTonglv dcM nlsTvl tloes not Mnit the prtv 
smtiption under S, IIH. \S here the plaintiff 
attempts to prove a particuhir rmtsideration, 
the men* f act tint h * hultHi to prove such a 
consideration vlivs not in anv Wviy relieve (ho 
ilelemiant fiom las oldtuMtum in law to estah. 
lish tlu* (Oiitrarv <4 the pix'sumptlon. 1949 
Bom 277 <277. 27S. 279' AIH V M C : 
Ud\ dbrnti Horn 7 >7 4)H^+i.77S) 197H.2 Andh 
\V U 579 (77P+1974 Sail 12 i4 i' [AIH V 41 
V 22 + 1947 C vl 22 \24) \ \U\ V lU}] (nU), 
iSeetion II8\a)d<H*s not limit tlie presump. 
lion oulv' to ease's oi eonsidei Oion as stiti*<l 
n» the oegotiabhMnstniment. *1 hi* vvonb 'for 
consid<*r ition' are ouite general and sliouhl \m 
applied in their full litt*ical sense ) 

dl W lieie the instrument itself mentiiuis 

< ash jiivmeiit as the t'onsnletation for H aiui 
tliat iv also the raise of the pt linttff at the 
hearing, it neoit not be taken to be \sithout 
eonsideration witlan th(* meaning of S 4 7 of 
the Aet simply be^ atise the defeml ant has 
sueeeedtHi in demohvlung tin* plamtill's r ase, 
when it ipt>ears from the evidenee on n>t i»rd 
that th<*re w as eonsidiU ition in a diHnent 

fruni. Ibl vCd 22r24PAlH V ;9j il)H)+U>.77 
I’at 471 pr>H I AIH \ 42 t U9i 4)H) < Where 
a handnote inentmnv one kind ot consideration 
luit it is touiiei that there is a ennMdi*ratlon of 
a liilfeient nature tlu* suit is not bable to he 
dioniss<»<l for this reason alone. )+( 779) 41 run 
I. H 49 e7()'. ( VV hen f>r ornate n's ites cash con- 
sitleralnin and liefen l int pleads exet aition fn 
lieu of rent :n tuallv due dismissd of suit ts 
improiu*rd+19 >f) Hat 49H < 498 499? lAlH V 271 
(OB? 

iSVe 1974 All 1998 4999' AIH V 21].] 

[7] A defend ant may disehirg'* the burden 
of proof plareil upon him uiulei S MHla). 
either l)V prrKiucing deiinite evidence. shr>vvtng 
that ( oiJMd<*ra{ion had not iia^seil, or. fiy 
relying upon fat ts and cjo umsl am es of tlie 

< ase. and also by r( f<*rr>ng to tlu* flaws in the 
f‘Videiue of the pi imtili anti may then contend 
tfiat tlie presonijUion h is bsMui reluitteil. 1999 
Hunj 599(791 b\IH V 47 C 182; .'l)b) + 1959 
Andli Hra 779 (777) ! A 1 H V 40 C 1971 ( DB). 

‘ Phe ouspcibty ot position betwis’ii the bor- 
lower ami the lt*iul€^r may abo !><" a < irx iiin- 
stam * vsliif'fi lu‘l|>s the }»fu rower to rebut the 
pres»unj>tiofi under S. | | h Alft I 9 >7 Mad 

i <d/ )+(774‘ Madh li I. / 1974 S C H 440(417), 
\H] VV'lien* the pi onfdl )uinv4f setf* up a casui 
tleslroying the {>1 estiriipf ion fiy t»leadiijg far ts 
f ontr arv to the plain tenor of I lu* promissory 
note, tlien it is imjiKissible for the |>l aintilf to 
take rxu oiirse to the pre'^^umptuari and he must 
prove the (;onsMleratu'*i. Ht77 Mudfi H 82 (Hi) 
j AIfl V 44 C: 77 (AIH 19 >9 Nag 187 md AIH 
1979 Nag 179. /neenVe; /rem jfl977 Haf 159 
(im) UIH \' 44 ( 02 : ' ILH 1977; 7 Haj 571 
(DB). i Plaintiff, who ph vids a r on i hrrtttioii 
<iilirrfnit from the one evideiu <**! by th« 
negfytiabie in-strument has to prwfMhai inch it 
ikscnmcnt was for gcKu! coivsixieratom, A I H 
1915 Lah 8fli27 AlH 1923 All 2N and A I H 
192H Mad 773, u«4 + [952 Nag 308 (310) 

( AIH V 30' ^ flJt (l»3) Nag 233 4>B), 

[9] A mere «<hnis»ioti that tlw? acittitl cemtf- 
ckralion wi* different from tli«t dencribcd in 
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Section 118 — Note 2 (contdj that consideration has been disproved and there 

the contract does not shift the burden of is no question of the Court not taking this third 

introducing evidence on the payee. 1936 Nag step and decreeing the suit after taking only 
130 (132) [A I R V 23] : I L R 1930 Nag 142'B these two steps on the basis of the presurnnL 
1930 Nag 187 (188) [AIR V 17]. (Part of tion of consideration. It must, as the Evi, 
consideration not paid in cash as stated in dence Act stands, and as the words ‘shdl 
pronote.) presume* and ‘disproved* are defined m 

[10] Where in a suit on the basis of a promis- take this final step. The correct position in j 

sory note the defendant admits execution of case of this kind is that where both pruties 

the suit pronote but denies a part of the consi- have led their entire evidence, the ni jth r 

deration, the presumption under S. 118 (a) certainly rests on such evidence. It wonki, 

would come into play and the burden of proof however, not be correct to say that it (io% 
of showing that the pronote was not supported not rest upon presumption at all, for the Court 
for a part of the consideration would lie on cannot forget the presumption. In ordtT to 
the defendant. But if the plaintiff in his reply arrive at that conclusion, it will have to c oo. 
avers that no cash consideration passed under sider all the matters before it and then dec ni ‘ 
the suit pronote and tJiat the same was exe- whether it believes that consideration doosuot 

cuted in satisfaction of a debt due on a pre- exist or considers its non-existence so prnh ikle 

vious pronote which fact is denied l)y the that a prudent man ought, under the circiuu- 

defendant in his rejoinder, these circumstances stances of the particular case, to act upon tin- 
are sufficient enough to rebut the presumption supposition that it does not exist, 1959 h ij I 

under S. 118 (a) and would have tne effect of (4, 5) [AIR 46 C 1] : 1 L U (1958) 8 U ij 717 

shifting the onus of proof with respect to the (FR). (AIR 1957 Raj 159, I'oJl.) 
passing of consideration on the plaintiff and the [8><? also 1960 Orissa 172 (173) [A I U V 47 

plaintiff shoukl prove the passing of consi- C 57] : ILR (1960) Cut 295 (DB). (Wlirui kotfi 

deration to the extent disputed by the defen- sides have adduced evidence about tlic’ p 

dant. 1956 Mys 30 (31) [AIR V 45 C 10] r ILR of considcTation, th(' que^stinn ultumtf Iv 
(1955) Mys 641. depends upon appreciation of tfiat evick neeJj 

[11] Suit on pronote — Plaintiff’s allegation [16] Suit on pronote — Parties gcain: ir4o 

in plaint inconsistent with plaintiff’s agemt’s evidence on question of consideration as to 
statement with regard to considerafion — Onus pronot Court discrc'diting evidence rt c^nd- 
shifts to plaintiff. 1921 Lah 148 (149) [A I R ing passing of consideration — Presumption 
V 8]. under S. 118 (a) does not arise. (’19) 8 M i J b 

[12] Applying the definition of ‘disproved’ Tim 463 (464) + 1915 All 228 (228) ; AIR V 2 

in Evidence Act to tlie principle behind the 1935 Oiidh 41 (44) [AIR V 22] : 19 Luck 4-> 

presumption in S. 118 (a) the principle comes (DB). 

to this. The Court shall presume a negotiable 1923 All 214 (216) [.AIR V 10] (DBk 

instnirnent to be for consideration unless and [17] Under S. 114, Evidence Act, tht‘ C'onrt 
until after considering the matters before it, it has unfettered discretion to presume a faet 
either believes that consideration does not proved until it is disproved or ignore sut li a 
exist or considers the non-existence of the presumption and call for proof of it. 
consideration so probable that a prudent man when the statute requires, as in the c a-^ ' <4 
oiiglit, under tlie circumstances of the parti- S. 118 of the Negotial)le Instruments Act tnat 
cular case, to act upon the supposition that the Court shall presume a fact the Court has 
the consideration does not exist. 1959 Raj 1 no option left, and it has to tre^at the fact as 
(4, 5) [AIR V 40 C 1] : I L R (1958) 8 Raj 717 proved, until the party interested in disprov- 

(FB). ing it has led evidence in s»ipport of its mm- 

[13] Presumption under S. 118 (a) cannot be existence. 1960 Punj 500 (503) [A I h ^ ^ 
invoketl against persons not parties to instru- C 182] (DB) 4* 1956 All 403 (404) [(S!* A I 
ment — In such cases ordinary common law 43 C 142] : ILR (1956) 2 All 347 (FB). 

rule applies and parties seeking to enforce [18] (Per majority) : The presumption nu*!i- 

claiins under it should establish that it was tioned in cl. (a) of S. 118, Negotiable 

for good consideration. 1960 Punj 500 (504) ments Act, can be invoked in insolvency po 

[AIR V 47 C 182]. ceedings where an alleged debt [^*^7 '/‘j 

[14] In a suit on a negotiable instrument, solvent is called in question by the o ^ 

except where there is an inconsistency between receiver or by a creditor or by \r 

pleading and proof, it is not correct to ignore 1956 All 403 (405, 411 and 4i2j ^ 

the statutory presumption under S. 118 on the 43 C 142] : ILR (,1956) 2 a' C ^0’ 

ground that such presumption looses its value [See also 1958 All 54 (66) 'AIR V 

when evidence is fed by both the parties. (’54) Admission of debt due under ‘ • 

ILR (1954) 1 Cal 134 (137). (9 Ind Cas 79 insolvent — Proof of passing of considerati 
(Mad), Dissented from.) is not necessary.)] . t 

[15] Where the Court has come to the con- [19] A presumption as cu lture 

elusion that the evidence of the maker of the sideration, arising from a debtor j? 
negotiable instrument as to failure of consi- on a pronote can onlv.^f i„voM 

deration is untrustworthy and also to the con- that debtor personally and cannot 
elusion that the evidence of the plaintiff fails to against the Official Receiver or a c 
establish the consideration that is alleged or insolvency proceedings 

relied upon by him, the Court must take the 1928 All 380 (381) [AIR V burd«® 

third step also namely whether on a considera- [20] Notwithstanding S. llo (a; 
tion of all the matters before it, it is of opinion of proving the receipt of considera 
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Sect ton IIS — Note 2 frontdj 
insolvent in respect ot pronote on which a 
claim in insolvency is h^setl. is on the cLtim- 
ant and not on the Oificial Assipnet' 

Sind 197 (19S) [AIB V 19} : Ity Sind L B £79. 

[21] Assii^nt*e Mih-itituteil in pLit'ieot ludder 
of pnniote in scheihde of creditors after notice 
to holder — SvibM\ineiit assijunce fr<nn holder 
alleging tint prior Mssi^ninent was only (tir 
collection and that ht*uas the ^x^d aesij^ntv — 
Burden of proof lies on sncli sulivouent as. 
signet'. 19 >4 Mad 292 i292^ AlH V 21} d>lb. 

i 22 Cart iJinstanees teiulinv: to inaVt» it 
tioiihtfid that consuh'ration p under the 

negotiable instrunuait couj)led w itb a dental 
on tbe part of tlie maker td the notrument 
\sonld sntficr to deprave the creditin ot the 
iK'iiefit ot tiu* presumption m instilv'em y pnv- 
cee<liiii!S and lasjuije lain to prove bv t vulenta* 
that ('onsider.it ir.n dul a» tuallv pas\, 197ft 

All 40 > 40fl 412' AUt V 4 i C 142 : ILK 
<1950’ 2 All 247 FB). 

[22 A <’:istiiK tu fi lias tr» be iiKnh' betwivn 
th(‘ lialabty < n the mstruiiuait ami ledulitv 
for the consuh iahon ther^ad lor puifKiSf el 
al>|>]vin.’ tbe presumption umier S 1 ! ‘^ 1947 

Niad 21 ^ 2bF AlH \ >4 ( Wf' : II. B il947t 

Mad 47 1 1 . 1 do b’.iit Ibmbi laimly ■ I t<a rtf 
obtaiiied ai'iinst t.itht r alone on liasis ot pro- 
n(d«' ami n t (ai basis ot debt Di iaecc an be 
ex’ei nt xi ai! oust son’s share under pious ob- 
ligation rule pro\ ided iL rn r debt in its iiiecp- 
t»(>n \s a^ not illegal or iimiu'ral ) 

124' In a sud on a Sh th/ov! humli it is o|>efi 
to tbe tlri end Jilt to show that there u as ina 
cnnsiderat I on or tla- f orv nieiation was 

illegal irr' " t'H ( ti\ e <9 the ijurstK^n whether 
Knell hundi IS a neg* tiabli' in drmneut attrac t- 
ing the Piesumpfion nndor S. llHea*. W hen 
Ik* iuis jue aded that t he ( - tislileration is ilh'gal 
be has a right to satisfy tin* trial about 

the truth ot his jrle a even if if involv(*s rr*- 
opening ot the ac( amnts in settlement (9 
whit li the hundi is alleged to have b(a*n exe- 
cnttxl. 1950 Ajmer 54 i55)i AlU V >7 C fl91. 

[25] I’oM-i.iating of a Promissory note does not 
rienote ‘’per 't ” that l! ere is no considi’ration 
h>c*c ause ( (uisideration t an be jxiid at any time 
and also when tin* promissory not(* is x>rigi- 
nally C’xet ntrd and m*fd not ncta-ssarily be 
left over to be paid on tliC date w hu h tlie 
promissory note be irs 1952 Nag dPH i UU) 
[A!H \* 29 : IFU a95 V' Nag ZVi Dn\ 

[2B; 'hhe presumptions containeii m ( Is (a) 
and of 5. 118 can be vt*par atel>'* drawn. 
7d»c two presumptions netNl not !«.* drawn 
Aimialtaiierjiiv! V anvl it one (if the prcsuriiptiomi 
is displ.Ked. tilt* other is not also pre ess anly 

clisphu fsl 1952 Nag 298 (>10; A I B V' 59] : 

ILK 1195 hJ Nag 25> d.)!9. 

[27] Stx tKui 118 no doulrt raises i presump- 
tion that every ncgtdtalion ot a promosM>ry 
note in for consideration, but in order to raiiwj 
ftuch a presumption it is iu*ce'^ary to e^tabluh 
that tbe promi^Kory note wa> in fact negoti- 
ated. 1957 Nag a5 (70) [AIB V 44 C 21] : ILH 
(1956? Nag 850 (DB). 

[28] A transfer of a negotiahte instrutnfmt 
by emiorsemefit must be presumed to Ia: for 
conakUrratioii, 1919 Oudh 16 (17, 18) [AIR V 


61 ! 2S Ondh Cas 91 ♦ 1927 Uh 884 (885) 

[AlH V 14 j 

[29] W hert' a defimdant to a suit on promis* 
sory note admits tbe thumb-imprrssuni on the 
n<4e but sets up fraud which ho docs not sub- 
st.iiitiate and there is no evidence tor the 
detcncc, the Canut is iKmud under 8, 118. to 
draw a prt*suinption that the note was for 
cmisideratii'n. It is wrvmg to phu'O the luirden 
of proving the pasMug ol ('onsideratuui on the 
pbiintili in MR h a i .»'‘e ami hr is not bound to 
priKhtce anv sucfi evulriu iv d4l’* IVWII Oudli 
W N 1161 (il6>< 

(Sec however 19 V> Ondh 294 d*i94) (AIB 
V 201] 

|,i0' Where the C5>urt after » tu>sideratiou 
<'f the cntirt* evidrnta* mauds a (imhng as to 
the ('euMticration for the prouoti*. the finding 
is ni4 (UU' laisial (Hi mere preMimjition under 
S US and has to lu* iuaeptrd. 11^5 All .5l)9 
iollP ; AlH V 22: ' 57 All S95 {UB) 

i '1 j in the ( aM’ of th<* tiansft'i of (uiverii- 
iiK’ut |U(ams*-(U y n<4t*s to wdm h the Negoti- 
ablt' lustiasmrnlN A< t apply, tin* oiius Is in the 
first insf ima' mi tlu' li imfeioi to estalibsh 
that tin' transit I was watheuf ( onsideration, 
(’in? IJ ( il L lour 470 U72. 472} (UB) 

[:)2j W lu H' a piomis'.ory m^e is evea utrd 
by oiR’ who had iia a utlv Ihhoiih’ ii major and 
who IS livti g witii ho l ilher In the joint 
tanuly and who has btx'ii tmtiat('d into tlu* 
invstenes of want* amf wa im ai f»y tfu' creditor 
wimiumselt is inv(9xa*d aiul is unahte to nay 
his dt*bts, apart in m the t’U him al luh* laid 
rlow'u in S. llSoi (lu* N< golialile lnstnuntm(!f 
A< t the ordm iiv presmu|)t u?n that a m^gotlafdu 
instrnmtHil has been ex(*i ulni for r aaiisidcf atioti 
IS so nuK h vs eakt'iH'd tfhit a < h ir denial by 
the ever ulanl as to the rtueipt (9 liietonsi- 
deratum would be sufhcit'ut to shift ill** Imialeii 
of prof vf ami throw upon the i r<ahtor the 
olibgation of satisfying thetamrt that be luor 
in lai I paid tfie t rmsMleralion in lidl 1949 
AlH>t) 192) lAlH V 9); r I L H (1945) All 161 
tl)B)*f(’96) 20 B ail .>M7 (570) (UBd ♦ 191« 
Mad HB2 (80 VI (A 1 11 V iVj (UB) ♦ lOUf Mad 
278 (2H0; [Alb \' 5, (UB). 

[See however B* >5 Lali 599 (602) lA I K V 
22 i : 17 Lali 107 lUB) ( I'lie nu*re l;i('t that 
ilebtor is nroftigati’ young man and t reditor 
is riR aey-jeiKi( r does not reliut iiresuinjition 
uiidei S, 118 so as to shift burden ol prixjf on 
to tla* creditor )j 

[ vdj l^romissory note in suit not rn gotiable 
instrument lOesumption undt*r S 118 dm**! 
not apply Lxecaitant tiidi nd int^ |9e *djog 
total or parti.jil aleamce ot considi raf ion 
Blaintdi mu*t prove payment. 1925 1. *h 272 
(272i A 1 U V 12 (DH? 4 1914 Lah BMUUd) 

A I H V 1] 1952 Bat 521 ‘125) [A I B V 

9). (Name cl payee not menfumex! in pro- 
note.) 

(54 5 Minor's bond iRing void H nc' negotf- 
able instrument and j resumption under S. 118 
cannot ariw* m < aw- of a c ontract by minor. 
1958 Ondh 14 Uo) {Alii V 25] 

(55J Suit on pronofe for large »um''“-r>efence 
of minority at time of enacution — Minority 
proved— Sufpiciou* circuraftancas* - TrantAO* 
tton not entered in th^ credltor^i accounti — 
IIM, Court wAt fusBfied in bolding agnini^ 
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presumption laid down in S, 118 (a) and (h\ 
19S0 Oudh 108 (109) [AIR V 17] (DB). 

[36] Presumption as to consideration may 
in case of promissory note cxccute<3 l)y father 

Ilindti) also hind son. But if document is 
proved to fje false against father, no presump- 
tion arises. 1917 Mad 169 (175) [AIR V 4] 
(DB).. 

[.37 The mere existence of antecedent debt 
is consideration within the meaning of S. 118. 
(’13) 15 Bom L R -333 (337, 338). 

[38] Person wlio executes liundi, must pay 
money or prove want of consideration. The 
onu.s i.s laid upon person who promises to 
pay. (’10) 1910 Pun L R No. 24, p. 58(59)+ 
1920 Lah 295 (297) [A I R V 7] : 1 Lah 429 
<DB). (Shalijog hundi.) + 1923 Nag 62 (62) 
[MR V 10]. 

[39] In a .suit to recover a debt tliough it is 
for the plaintiff to prove consideration, if a 
promissory note is evidence of the dei)t, the 
presumption under S. 118 (a) will arise. 1940 
Sind 217 (218) [AIK V 271 : II.R (1940) Kar 
342 (DB). 

[40] No presumption as to quantum of con- 
sideration can arise either under S. 118 or 
under S. 114, Evidence Act. Recital in that 
respect is the only criterion. Probative force 
on tlie recital varies according to circum- 
stances. Doul)t as to honesty of transaction 
makes it weak. 1935 Mad 769 (773) [AIR 
V 22] : 58 Mad 841 (DB). 

[41] Where in case under Encumbered 
Estates Act the debtor pleads that amount of 
loan mentioned in pro-note executed by him in- 
cludes interest also, burden lies upon him to 
prove it. 1942 Oudh 332 (333) [AIR V 29] : 
17 Luck 677 (DB). 

[42] Where a promissory note was given in 
consideration of a sum of money, it is a ques- 
tion of fact in each case whetlier the sum of 
money was given as a loan or not as a loan. In 
the absence of all evidence the presumption i.s 
that it was given i)y way of a loan, and there 
is a further presumption tliat the promissory 
note was given in conditional payment of the 
loan. 1943 All 220 (227) [AIB V 30] : ILR 
(1943) All 610 (FB). 

[43] Suit on pro-note — Plea that defendant 
had affixed signature on blank paper and that 
there was no consideration — Trial Judge 
throwing burden of proof on plaintifi and 
dismissing suit — Held that Court ought to 
have maue presumption that pro-note was 
made for consideration and erred in throwing 
burden of proof on plaintiff. 1932 All 164 
(166) [AIR V 19] : 54 All 375. 

[44] Suit on promissory note — Defendant 
denying execution and thumb-mark not prov- 
ed to be his — No proof of loan can be allow- 
ed aliunde. 1940 Lah 329 (331, 332) [AIR 
V 27]. 

[451 The presumption that pro-note was for 
consideration will not necessarily apply in 
criminal trial and prosecution must prove 
promissory note was in fact executed for con- 
sideration and that accused committed per/ury 
in saying that they were without considera- 
tion. 1920 All 242 (242) [AIR V 7] : 22 Cri^ 
Jour 54. 


[46] Suit on pronote reciting cash consid(>ra 

tion— Plaintiff undertaking to prove that part 
of consideration was paid in cash and part ^ 
some other way but failing to prove paymen* 
of latter part — Plaintiff’s claim as to bitter 
part of consideration must fail. 1924 Ml 
(259) [AIR V 11] (DB). ' 

[47] Recital of consideration in pro-note 
false. — Burden of proving consideration u 
against maker lies on •holder — More so js 
against third parties. 1928 Mad 77> sTtV) 
[Air V 15] (DB). 

[48] Where executrix of promissory note 
admits that she was executing it for sum 
remaining due on previous note exeent-d {)v 
her, creditor need not produce evidence re- 
garding previous transactions. Burden slntts 
on her to disprove existence of previous pro. 
missory note. 1938 Nag 294 (295) [.MR \' 237 

[49] In suit on promissory note, tluM-vi. 
deuce as to earlier note is not necessary whun 
the execution of note in suit and payments of 
interest on it are sati.sfactoril y provtal -Thi' 
l)urden of proving want of consideration hes 
on defendant who cannot be allowed to rely 
upon weakness of evidence adduced bv phin. 
tiff. (Tl) 12 Ind Gas 861 (862) (Low Burl. 

[50] Where lower Court lias not tak -n nrt-. 
sumption under S. 118 (a) into account, Jeeu 
sion as to consideration is vitiated by fadnre 
to consider presumption of law. 1935 All 111) 
(411) [AIK V22]. 

[51] When promissory note is in eredilor's 
posses.sion witn no mark upon it to show that 
it is discliarged, burden of proof is on delator 
to show discharge. 1934 Rang 358 (361 ) ,AIli 
V 21] (DB). 

[52] So far as pro-notes are com eriioi 
S. 118 which only applies wlien some quotion 
of consideration arises, is modified by S, Id of 
Punjab Debtors* Protection Act. 1912 Lah 16 
(18) [AIR V 29] : ILR (1943) Lah 53 iDR) 

[53] Section 118 raises presumption only 
regarding existence of consideration and dot's 
not presume that consideration of promissory 
note was advanced for legal necessity aiul 
burden of proving legal necessity rests ou 
plaintiff making acivance. 1935 Nag 12 > * 12S^ 
[AIR V 22] : 31 Nag L R 243. 


3. Clause (b). — [1] If a promissory note 

is shown to be antedated, no pr('snui|)£nai 
arises that it was executed on the date it oear> 
on its face. 1917 Mad 169 (174) .AIK \ 4. 
(DB). . , 

[2] The two presumptions contained ni 
els. (a): and {b) of S. 118, Negotiable Instru- 
ments Act, need not be drawn simultaneous y 
but can be drawn separately. If, 
one of the presumptions is uisplaced, the o 
need not necessarily be also displacix* ^ - 
Nag 308 (310) [A I K V 39] : 1 L R 
233 (DB). 

4. Clause (e).~[l] When there is no evi- 
dence as to the order in which 

on note were made, statutory 

that they were made Vni v 5 

appear tnereon. 1918 Mad 344 iS4o) b 

^^[2] Under S. 118 (e). the Court ^ 
quired to make the presumplior^ 
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1 1 9* Presumption on proof of protest* 

In a suit upon an instrument w hich has l^n dishonoured, the Court shall, on 
prcH>{ of the protest, presume the fact of dishonour, unless and until such fact 
is disproveih 

120» Estoppel against denying original validity of instrument. 

No maker of a promissory note, and no draw^er of a hill of exchange or 
checiue, and no acceptor of a hill of exchange for the honour of the drawer 
shall, in a suit thereon by a holder in due course?, lx* |K*rmitttxl to deny the 
validity of the instrument as originally made or draw^n. 


Section I IH -- Note 4 fa^nui.) 

ciuiorscinent wjs made on a 'iuh* 
ftsiiient dativ H the Judsje thinks that cortaiii 
cirt:iJmsfjiniCt*s exist justifying his not raising 
the presnmptmn, tliere ran he no grievance 
against hi< pro< t*ilun\ 1954 Ajnior H 
AlH V 41 C 8]. 

5. ( la use (f). ~ J^l w hen* plainlid sut-s 

fi'r mcairy advantt^l on oral oontract .ukI vfts 
tip a case that ihdondant liad snhstsMicMitly 
<*\ri utcHl orrnnissoiy note* as rollatrral s»vu- 
Mty. Init trial that nolo had tn'en lost an<l tin* 
Caivirt that money was advanrcxl to 

Jotf iidant, C'onrf » anin*l infer tliat proinissoiv 
luite Minst have on insnilKif’iit 

stamp. ]9 y5 All L jour 1140 <1141 >. 

.2; H indi lost - Jhi'sumption is tliat it is 
d.nlv >tampi‘<l and that the stamp was <hdv 
r. asw ellrd 19 >0 Suid 4 i AIU V 171. 

6. (danse (g). 1; Onus of proving that 

hohhn IS not in f act hohler in rine r-onrse is 
« 71 prr'-on < hallrtignig Imldi^r's right lV»2*l 
1 il. A I H \' Uj 1940 Hang 

170 HTl ' \\\\ V 27 *. 

2, laidorsr • from pa vet' of hnntli is pre- 
snrnt'd, nntil tontrary is firfivasd. to lx» holtier 
in dnt'* tonrse. by reason of S. 118(g) ami is 
nnaffected by abvnoe or failure of ormsidera- 
tion ..V fwtwcH'n drawer ami pavee, 1914 Ikmi 
12^6(156) iAIH V IJ (UH). 

[ol Tlio presumption under clauw' (g) is not 
< inclusive and is often very easily slnftf'%1. 
The prr'MimptHtn wall stand rehuttinl if it is 
shown l)V the maker of the mstnimerit that it 
had Im’cii obtained by means of fraud, or an 
olicnce, or for unlawTuI r rmsideration. or that 
the transfertx* of it had sufficient cau.iw' to 
fxdieve that sorm* deb-ct eaistrsi in the title of 
the transferor. Ifm All 754 (755) [Alii V 20] 
DB) 

;4j Nrgotiahlr instrument obtaip«fl fiy fraud 
and etuiorsr'd to holder- No prirtumptum that 
holder is a holder in due conrsi^ arises- Holder 
has to prove tfiat he is liolder for value and 
that Ik? obtaUiiMi instrument Ixdore it f>e<iame 
payable and without having caim* to susfres t 
endorser’s title I92^i Mad i2M tl24l) ;A 1 H 
V 15; (DH). 

^51 The proviso to S. UB fg) must be kept 
m view wrwn reading S- 130 which crealeii 
an estoppel against limying original validity 
tif the instnimeiit. If fraud is nllege^l and can 
lie establishes! no such estoppel arises and the 
defemlants should l>e given an opportunity of 
establishing their allegation. Iv52 Fnnj 296 
(297) [AIR V m^] (DB). 

[6] Po«t-dated cheque by A in favtxjr <ff H 
i» return for fotm confideration — No 

fVol. 10.1 - A VI. 51. 


deration pasting — H selling cheque to C — 

Fraud l>t'tvveen li aiul (' not provetl - 

that A could not ndy ni'wni S. U8 (g^ in ortler 
to shift the himlen of pnwing tliat (lie plain* 
tiR was a hohler in line course There was 
nothing on nx ortl to show that the plaintiff 
was not /iWi» endorser* of rheijue. No bud 
f litfi and no guilty knovs lotlge of ilefr^ct m 
title of /t had U'en brought home to plaintiR. 
1957 Oudh 155 (156) [AlH V24]:12 Luck 159. 

[7] W here endors«»e lias no sufficient cause 
to Wlieve that there was utiy defesX in title of 
person from whom he derivral title S. IIH will 
raisr vi presumpti<»n in Ins lavour lfi.it he is a 
Indder In due ronrse and that the endfu^e- 
mtmt was lor < onsidcration, 1924 Ha! 521 
{522) (AlH VIP 

bs! Hronote obtaineil for nnhiwful ronsi- 
rleration - Onus »s nu hohler to prove that he 
IS hiihler in due course and for comtideration. 
1927 f.ah i n (1 VH) [AIH PP. 

|91 Hr<n»ote m l.ivfMir of C!ompariy — 
Kmlot M-rneift by Brant h M mager - Bresutniw. 
tion is th ii the entlorset' is ,i holder in due 
(‘ourse It IS for the eiffN'utant defemfiint to 
prove that the Brarirh M luager hatl no aut))0> 
rity to endorse and that (he piainttfi wan not 
a tiohler in due courst> 1959 Mv^ (57, 5B) 

: ATH y 46 C : I L H (1958) Mys 275 

llOj Promissory note payafde on thuiirtml — 
KrHlorw'ment tiftcr thscfnirge Fnilorstee riot 
aware of discharge or dcmarel - ffeld, that 
endorsif must he deemrsi to In' luilder in <lne 
( onise. 19^16 Ma<l 879 (HHOj [AlH V 23!, 

Section 119 Note I 

[1] Pnder S. 119, Negotiable lin^trumenti 
A»^'t, a Court is cntIthM to presume dishononr 
if tJiere is a propter protest A mere entry bv a 
notary public of tlie words “notesl for non- 
payment*' svithout giving tlw* date of di^. 
honour and in the aloence fd a certificate of 
pnXrwl would rmt raise presumption. 1919 
Mad 179(180) [AIR V 6) (UB). 

S<Ti*timi 126 — Note I 

[1] Her ti rms 120 and 121 enact a rule of 
rstopp<*l against rhmying the onginal valhtity 
of toe insfnimetif in the one rase and thi? 
capacity of rite piyee to emlorse i the otfwsr 
and do not relate to the question who if en- 
tftli?d to sue on the instrument and can thua 
lx? regardeil as Itic cmlitof undev it. 1941 
Mad m mV [AIK V 28] r 1 1. H (1941) Mad 
248 (DB) 

[2] The watfda ’'soft in Si. 120 

and 121 cirarlv yhow that the ptopwliitg In. 
terule J ic be denoted by tbiffe wow l« it 
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IZlm Estoppel against denying capacity of payee to indorse. 

No maker of a promissory note and no acceptor of a bill of exchange 
•[payable to order] shall, in a suit thereon by a holder in due course, be 
permitted to deny the payee's capacity, at the date of the note or bill, to 
indorse the same. 

[a] Substituted for the words “payable to. or to the order of, a specified person**, by the 
Negotiable Instruments {Anienument) Act, 1919 (VllI of 1919), S. 5. 

122* Estoppel against denying signature or capacity of prior party. 

No indorser of a negotiable instrument shall, in a suit thereon by a 
subsetjuent holder, be iiermitted to deny the signature or capacity to contract 
of any prior party to the instrument. 


Section 120 — Note 1 (contd.) 
coeding initiated by some one who was en- 
titled to sue or take legal steps to recover the 
money due on a negotiable instrument, that 
is to say by the promisee or payee, and they 
cannot apply to proceedings initiated by the 
maker or promisor for relief under S, 19, 
Madras Agriculturists’ Relief Act. 1940 Mad 
52 (53) [AIR V 27]. 

[3] The section only prevents the maker of 
the note from denying the validity of the 
instruments as originally made or drawn. It 
doe.s not bar any defence which is indepen- 
dent of a plea that the instrument as originally 
made or drawn was invalid. i942 Mad 169 
(169) [A I R V 29] (DB), (Suit by endorsee of 
promissory note — Maker is not barred by 
S. 120 from pleading or setting up defence 
open to promisor under Madras Act 4 of 1938.) 

[4] The endorser of a negotiable instrument 
is estopped as against the endorsee from 
disputing the validity of the instrument. 1919 
Mad 262 (263) [AIR V 6] : 42 Mad 470 (DB). 

[5] A negotiable instrument executed by a 
minor is void and the minor is not precluded 
by S. 120 from denying the validity of the 
note on the ground of want of capacity to 
contract. The specific provision contained 
in S. 120 as to estoppel is clearly subject to 
the general rule enacted in the earlier S. 26 
as to capacity to contract. (’29) 117 Ind Cas 
133 (134) (DB)^(Mad). 

[6] Though S. 120 precludes the maker of a 
promissory note from denying the validity of 
the note, where money is not advanced as a 
simple loan unconditionally ui>on the promis- 
sory note, but is advanced after the note had 
bwn executed and on certain conditions previ- 
ously agreed upon, the promisor is entitled 
to prove circumstances in repudiation of his 
liabili^. 1933 Lah 456(457)[AIR V 20](DB). 

[7] The condition precedent to the applica- 
tion of S. 120 is that there must be a properly 
stamped bill of exchange before the Court at 
whicn the Court is entitled to look. 1926 All 
359 (360) [AIR V 13] : 48 All 332. 

481 Drawer drawing post-dated cheque in 
favour of payee — No consideration from payee 
to drawer — Payee selling cheque to thira per- 
son for consideration — No fraud or want of 
hona fides proved on part of purchaser — Pur- 
chaser suing to recover mopey on cheque — - 
Fact that no consideration passed between 
drawer and payee held did not affect right of 
purchaser to sue In view of S. 120. 1937 Oudh 
J55 (156) lAlR V 24] : 12 Luck 139. 


[9j Section 120 is confined to suits by a lioltU-r 
in due course and a holder in due course 
not include the payee of negotiable instru- 
ment payable to bearer. 1914 Upp Bur 3 ^1' 
[AIR V 1 1 : 2 Upp Bur Rul 13. 

[10] Where one of two joint promisors ad- 
mits execution it is not open to him to plead 
material alteration of note. 1915 Mad 433 
(425, 428) lAlR V 2]. 

[11] Proviso to S. 118 (g) must be kept in 
view when reading S. 120 which creates an 
estoppel against denying the original validite 
ot the instrument. If fraud can be establislu'd 
no such estoppel arises. Where fraud lias, in 
fact, been alleged in a case it cannot Ik' s.n/i 
that the defendants have no defence u hat so- 
ever and that they should not he given an t)p- 
portunity of establishing the allegation <4 
fraud. 1952 Punj 296 (297) [AIR V 39] iDB . 


Section 121 — Note 1 

[1] Tlie words “suit thereon” in S. 121 (1(‘. 
note a proceeding initiated by someone who 
was entitled to sue or take legal steps to n*. 
cover the money due on a negotiable instru- 
ment, that is to say, by the promisee or pavtv 
and cannot apply to proceedings initiatt'vi hv 
the maker or promisor for relief under S. 19. 
Madras Agriculturists Relief Act (4 ot 19>>' 
1940 Mad 42 (53; [AIR V 27]. 

[2] Beyond special rules of evidence and 
presumptions e.g. those enacted in Ss. 130 to 
122, 43, 44 and Ss. 118 and 119 ordnKnv 
principles of substantive law or rules ot evi- 
dence will apply to claims relating to lunjotia- 
ble instrument especially when they arise not 
between promisor and promisee or drawer 
and drawee but between promisee or drawee 
on one hand and third person on the other. In 
a suit on pronote the promisor cannot plead 
that somebody other than payee is entitk^al to 
sue but as between payee and third persons 
parol evidence is aomissible to show tnac 
payee is only benamidar for another. 

a suit for declaration that a pronote under 
which B is payee is liable to be attacned i 
execution or a decree against A on j 

that note is taken benami in name ot R tor 
is maintainable. 1935 Mad 181 (183) [A 
22] : 58 Mad 693 (FB)* 


Section 122 — Note 1 
[1] Promissory note executed a 

myable cm demand — B flJed 

»ank» for valid consideration and taking 
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CHAPTER XIV 
Op Crossed Cheques 
123. Cheque crossed generally. 

Where a cheque liears across ‘its face an addition of the words "and 
company or any abbreviation thereof, between two parallel transverse lines, 
or of two parallel transverse lines simply, either with or without the words 
not negotiable, that addition shall be deemc^l a crossing, and the cheinie 
shall be deemed to be crossed generally. 

124« Cheque crossed specially. 

Where a cheijne bears across its face an addition of the name of a banker 
either with or without the words "not negotiable,” that addition shall be’ 
deemed a crossing, and the cheijue shall be deemed to be crossed sriecially and 
to be crossed to that hanker. ^ * 


125 * Crossing after issue. 

Where a cheipie is uncrossed, the holder may cross it generally or siiecially. 
Where a checpie is crossed generally, the holder may cross it siiecially. 

Where a chctjue is crossed generally or specially, the holder may add the 
words “not negotiar)le’h 

Where a checiue is crossed specially, the banker to whom it is crossed niay 
again cross it specially to another banker, his agent, for collection. 

cA. , 

^ geweiaWY , VW. XvawVcT ow \v\\om \l \s drawn shaW 

nol pay oX\\eTNv\se Vo a VvanWr. 

Payment of cheque crossed specially* 

Where a clunnie is cros.sod specially, the l>ankej on whom it is drawn shall 
not pay it otherwise than to the banker to whom it is crossed, or his agent tor 
collection. 


127» Payment of cheque crossed sp>ecially more than once. 

Wliere a cheque is crossed specially to more than one banker, except when 
crossed to an agent for the nurjH>se of collection, the banker on whom tt ix 
drawn shall refuse payment thereof. 


128* Payment in due course of crossed cheque. 

Where the banker on whom a crossed chefpje is drawn has paid the Harne in 
due course, the l)anker paying the clieciiic, and (in case such chespie has come 
to the hands of the payee) the drawer thereof, shall res[x*ctivc!y lie entfthsd to 
the same rights, and Ik? placed in the samtr position in all resf>ects. as they 


Section 122 — Note 1 {rryn(4J 
receipt —Suit by C on note — Allegation of A 
that note was not executed by hioi and was 
forgery found true— neither this tact nor 
going into liquidation will help li in claim 
on note made agamst him. Ift-iS Lab S25 
(S28) tAlH V 22] (DB). 


Section 123 — Note 1 

[ll Tire negotiability of a cbogue can be 
destroyed only if it is marked as * not negcai- 
sbkr** on its face; it Is not destroy e<l f>y its 
simply bei^ crossed wfiellirr gtmeraily or 
ipecially. only cBect of croiilog is that 
tne drawee bank must not pay it otherwise 
than to any banker if it is crossed generally 
dr to the particular banker if It is crc«a©a 


specifillv^ ia'52 All 51X) (591) [AIU V :M>j : 
ILH(195l)2 All frr 4(1)11). 


Section 126 — Ntile 1 

fl] The ncgottiihility of a chc^pic can Ik‘ des- 
troytd only if it is marked as “not 
op it* face; it if not destroyed by if* simply 
i>eing crosiwsd wbiKfier generally or ipociaily. 
The only effect of crmnifig a clit^ue i*, that 
the drawee bank m»i*t not pay it otherwise 
tlian to any banker if it i* crosscut gimerally. 
or to the pirticubir banket if it Is crof»e<l 
specially. 1952 All 590 (591) tAlH V 39] t 
I LRtl951}2 A!ie74(DB). ^ ^ 

(2] Any banker other than the drawee bank 
can pay a cro««orl cheque which i$ not made 
not ^otiable. 1952 All 590 (591) lAlE V 291s 
1 L R (1951) 2 All 674 (C^). 
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would respectively be entitled to and placed in if the amount of the cheque 
had been paid to and received by the true owner thereof. 

1 29« Payment of crossed cheque out of due course. 

Any banker paying a cheque crossed generally otherwise than to a banker, 
or a chenue cross^ specially otherwise than to the banker to whom the same 
is crossed, or his agent for collection, being a banker, shall l>e liable to the true 
owner of the cheque for any loss he may sustain owing to the cheque having 
been so paid, 

130« Cheque bearing “not negotiable”. 

A person taking a cheque crossed generally or specially, bearing in either 
case the words “not negotiable,'* shall not have, and shall not be capable of 
giving, a l>etter title to trie cheque than that which the person from wnom he 
took it had. 


131. Non-liability of banker receiving payment of cheque. 

A banker who has in good faith and without negligence received payment 
for a customer of a checnie crossed generally or specially to himself shall not, 
in case the title to the cheque proves defective, incur any liability to the true 
owner of the cheque by reason only of having received sncli payment. 

^[Explanation. — A banker receives payment of a crossed cheque for a 
customer within the meaning of this section notwithstanding that lie credits 
his customer's account with the amount of the clieque before receiving 
jiayinent thereof.] 

[a] Inserted by the Negotiable Instninients (.Airiendmeut) Act, 1922 (Will of 1922\ S. 2, 


Section 129 — Note 1 

[1] The phrase “the true owner of the 
(■Ihxjuc” undoubtedly includes the paye<\ To 
this extent a right has l>een conferred by 
section 129 on the paye<^ to maintain an 
action against the bank. But this right has 
been specially created by the statute in the 
particular circumstances mentioned in the 
section. The section does not confer a right 
on the payee in general to enforce payment of 
a cheque against a bank. 1953 All 837 (640) 
[AIR V 40 C 318] : I L R (1954) 1 All 268 
(OB). 


Section 131 — Note 1 

[1] A banker, to escape the liability for 
converting the goods belonging to the true 
owner, must discharge the burden of estab- 
lishing that he received payment on behalf of 
a customer of his of a clieque not belonging to 
the customer but to someone else in good 
faith and without negligence. Negligence is a 
question of fact. 1946 Bom 482 (483, 484) 
[AIR V 33 C 100] : 1 L R (1947) Bom 236. 
(References about new customer given and no 
suspicious circumstances attendant upon open- 
ing account — Bank held not guilty of negli- 
gence for failing to make any further enquiries 
and hence entitled to protection under S. 131.) 
^ 1932 Rang 6 (8) [AIR V 19] : 9 Rang 585 
(DB). 

[2] Whether a bank is guilty of negligence 
depends upon facts of each case. The onus of 
proving good faith and absence of negligence 
as contemplated by S. 131 is on the banker 
claiming protection under the Act. Iw58 Ker 
316 (317) lAlR V 45 C m] : I L R (1957) Ker 
913 (DB) i* 1956 Cal 399 (409) [(S) AIR V 43 
C 122]. 


[3] Tlie test of negligence is whether the 
transaction of paying in any given chtqur 
was so out of the ordinary course that it ought 
to have aroused doubt in the lianker’s mind 
and caused in'm to make enquiry. 1932 Rang 
6(8) [AIR V 19]: 9 Rang 585 (DB) + 1948 
Bom 1 (5) [AIR V 35 C Ij : 1 LR (1947 
Bom 643. 

[4] The question of negligence dei>ends upon 
the tacts and circumstances of each case. 194-S 
Bom 1 (4) [AIR V 35 C 11 : I L R (1947* 
Bom 643. 

[5] A draft drawn by a branch of a Bank 
on its head office or vice versa is not a cheque 
or bill of exchange and hence will not entitle 
a bank making payment to protection under 
S. 131. 1948 Bom 1 (3) [AIR V 35 C 1] : I L R 
(1947) «Bom 643. 


[6] In the case of a demand draft draw n by 
a bank upon its branch there is no statutorv 
protection as such demand draft is not a 
“cheque.” In the absence of statutory prottx - 
tion the common law must apply and anv 
party converting to its owm use or on l>chalf 
of its clients the proceeds of such a draft 
would Iw? liable to the true owner. 1948 Ik)rn 
1 (4) [AIR V 35 C rj : I L R (1947) Rom 643. 

[7] The plea of negligence of true owmer is 
not available to the collecting bank. 1^^ 
Itom 1 (6) [AIR V35 C 1} : I L R (194. ) 


Bom 643. 

[8] Section 131 protects a banker who in 

good faith and without negligence receives 
payment for a customer of a crossw cheque 
when the title to the cheque proves dew^J*. 
1952 All 590 (593) [AIR V 39] : I L R (1951) 
2 All 674 (DB). . ^ 

[9] In an action in conversion 
collecting bank where the defence is based on 
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^[131 A« Application of Chapter to drafts. 

The provisions of this Chapter shall apply to any draft* as defined in 
section 85A, as if the draft were a cheque.] 

fal Add^d by the Negotiable Instruments (Amendment) Act. 1947 (XXXIII ol 1047), S, 2. 
ll^4>1947]. 


CHAPTER XV 
OF BILLS IN SETS 

132« Set of bills. 

Bills of exchange may l>e drawn in parts, each part l>eing numl>ere<l and 
containing a provision that it shall continue payable only so long as the others 
remain unpaid. All the parts together make a set; but the whole si't constitutes 
only one bill, and is extinguished when one of the parts, if a separate bill, 
would 1^ extinguished. 

Exception, — When a person accepts or indorses different parts of the bill in 
favour of diflerenl persons, he and tne siil)se(iuent indorsers of each part are 
liable on such part as if it were a separate bill. 

133* Holder of first acquired part entitled to alb 
As between holders in due course of different parts of the same set, he who 
first accinired title to his part is entitled to the otlu'r parts and the money 
represented by the I)ill. 


CHAPTER XVI 
Of International Law 

134. Law governing liability of maker, acceptor or indorser of foreign 
instrument. 

In the absence of a contract to the contrary, the liability of the maker or 
drawer of a foreign promissory note, bill of exchange or cnecjiic is regulated in 


Section 131 — Note 1 (rnnUi.) 

S. 131 the endorsement becomes material as 
.m element in determining whether the hank 
had acted without negligence. 1955 Mud 402 
(406) [{S) AIR V 42 C 107] : 1 L K (1955) Mad 
411 (DB). 

flO] When in an action in conversion a 
<letence is raised under S. 131 the primary ques- 
tion for determination is whether in the matter 
M realisation of the che^pie the collecting Hank 
had acted without negligence — Negligence not 
merely at the stage of encashment but at the 
prior stages from tne receipt of the chcaue in 
question. The question whether the i)ank had 
acted with negligence in the opening of the 
account will be relevant under S. 131 to this 
extent that if the opening of the account and 
the deposit of the cheque are really part of 
one scheme as where the account it.self is 
opened with the checiue in question or where 
it is put into the account so shortly after the 
opening of the account as to lead to the infer- 
ence that it is part of it, then negligence in 
Ihe matter of opening the account must be 
treated as negligence in the matter of rea- 
lisation of the cheque. The question as to how 
far the two stages can be regarded as so inti- 
mately associated as to be considered as one 
Ixansactioo is a question of fact. 1955 Mad 
f02 (405) [(S) A I R V 42 C 107] : ILR (1955) 
Mad 411 (DB). 

[IX] PtcuA of the bank that its rules had 
been observed by its oflBccrs would not be an 
answer to a claim in conversion though that 
^ould be a material element in estamishing 


that the Bank had acted without negligence as 
rc*r]iiired bv S. 131. 1955 Mad 402 (404) [(S) 
AIR V 42 C 107] : I L U (1055) Mad 411 (DB). 

[12] Section 131 makes it clear that when a 
banker receives from its customer a cluYjm^ 
crossed in its customer’s behalf, the fact that 
the customer’s title to the cheoue is defective 
docs not render the banker liable to the true 
owner. But the protection under the section is 
afforded only if the banker has received pay- 
ment in good faith and witVmnt negligence, 
otherwise th(* hank which receives payment on 
a forged chc'cine or a che<iue to which tin- 
customer has no title or only defective title, is 
liable in action for conversion to the true 
owner. 1956 Cal 399 (408) [(S) A I R V 43 
C 122]. 

[13] Wlrerc the account of the customer was 
opened without obtaining a reference and 
without any inquiry, and where the maniurr in 
which the account was op(*rated upon was 
peculiar and where tl*e name as cndorsetl on 
the demand draft collec ted hy the hank did 
not tally with the n:ime of tlie customer as 
given in the application form and s[)ecimen 
signature : Neid, that taking all the^^^ circum- 
stances into account it must be held that the 
bank faik^l to prove that it was not guilty of 
negligence in collecting tlie amount of draft. 
1948 Bom 1 (6) [AIR V 35 C 1] ; I L R (1947) 
Bom ^3. 

Section 134 — Not# 1 

[1] A promissory note made in the Nizam’s 
Di»i^ions but unstamped and so initdmissible 
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all essential matters by the law of the place where he made the instrument, 
and the respective liabilities of the acceptor and indorser by the law of the' 
place where the instrument is made payable. 

Illustration 

A bill of exchange was drawn by A in California, where the rate of interest is 25 per 
cent., and accepted by H, payable in Washington, where the rate of interest is 6 per cent. 
7‘lie bill is endorsed in •[InaiaJ, and is dishonoured. An action on the bill is brought 
against B in ‘^[india]. He is liable to pay interest at the rate of 6 per cent, only; but if .i is 
charged as drawer, A is liable to pay interest at the rate of 25 per cent. 

[a] Substituted for “the States*’ by the Part B States (Laws) Act, 1951 (III of 1951), S. 3 
and Sch. [1-4-1951]. 

135. Law of place of payment governs dishonour. 

Where a promissory note, bill of exchange or che<]ue is made payable in a 
different place from that in which it is made or indorsed, the law of the place 
where it is made payable determines, what constitutes dishonour and what 
notice of dishonour is sufficient. 

Illustration 

A bill of exchange drawn and indorsed in •[India], but accepted payable in France, is 
dishonoured, The indorsee causes it to be protested for such dishonour, and gives notice 
thereof in accordance with the law of France, though not in accordance with the rules 
lierein contained in respect of hills which are not foreign. The notice is sulficient. 

[a] Substituted for “the States” by the Part B States (Lau-s) Act, 1951 (III of 1951), S. 3 
and Sch. [1-4-1951]. 

136* Instrument made, etc., out of India, but in accordance with the law 
of India. 

If a negotiable instrument is made, drawn, accepted or indorsed “[outside 
India], but in accordance with the ^[law of India], the circumstance that any 
agreement evidenced by such instrument is invalid according to the law of the 
country wherein it was entered into does not invalidate any subsequent 
acceptance or indorsement made thereon ® [within India]. 

[a] The words “out of British India” have been successively substitutei by A, C. A. (). 
1948; A. L. C). 1950 and Part B States (Laws) Act, 1951 (III of 1951), to read as above. 

[b] The words “law of British India” have been successively substituted^ ibid, to read as 
al>ove. [c] The words “in British India” have been successively substituted, ibid, to read 
as above. 


Section 134 — Note 1 (could.) 
in evidence in any of the Nizam’s Courts, can 
be proved in a Court in British India, 1930 
Mad 1004 (1008) [A I R V 17] : 53 Mad 968 
(DB). 

[2] Section 35 of the Indian Stamp Act has 
not tlie effect of makinc insufficiently stamped 
instruments void. Under the rules of Private 
International Law as embodieil in S. 137 of 
the Travancore Negotiable Instruments Act 
the sanctions of S. 3o of the Indian Stamp Act 
were held not to be enforceable in the Courts 
in Travancore. Hence, an unstamped bill of 
exchange drawn and accepted in British India 
was helcl admissible in evidence and could be 
actecl upon in a suit filed thereon in Travan- 
core. (*46) 36 Trav L J 430 (439) (DB). 


Section 135 — Note 1 
[1] Goods shipped in Calcutta to firms in 
London before war and bills of exchange 
drawn on London Bank and endorsed — War 
declared — Ships in which goods were carried 
and port!» to which they were destined becom- 
ing enemy ships<and enemy ports — Bill being 
dishonoured repriJsented to drawer — Bills 
being foreign under S. 135, Law of England 


applied — Owing to circumstances of war 
drawee held not bound to accept. 1920 Cal 
004 (606) [AIR V 7] : 46 Cal 584 (DB). 


Section 136 — Note 1 

[1] There is no provision of law which 
recjuires a promissory-note executed out of 
British India to be stamped before it is sue<i 
on or used in Court in British India. When 
the holder has not done any of the things men- 
tioned in Ss. 5 and 18, Stamp Act, the obli- 
gation to stamp the note does not arise and 
S. 34, Stamp Act, is no bar to its admission as 
evidence. (^99) 22 Mad 337 (.338) (DB). 

[2] Section 35 of Indian Stamp Act has nc^ 
the effect of making insufficiently stamped 
instruments void. Under the rules of Private 
International Law as embodied in S. 137 of 
the Travancore Negotiable Instruments Act 
the sanctions of S, 35 of the Indian Stamp Act 
were held not to be enforceable in the Coar^ 
in Travancore. Hence, an unstamped bill o* 
exchange drawn and accepted in British 

was held admissible in evidence and could be 
acted upon in a suit filed thereon in Travan- 
core. (*46) 36 Trav LJ 430 (439) (DB). 
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137. Presumption as to foreign law. 

The law of any foreign country •[* * *] regarding promissory notes, bills 

of exchange and cheques shall l>e presumed to be tlie same as that of •’[India], 
unless ana until the contrary is proved. 

[a] The words "or the State of J.ininiu and Kashmir" ss'ere omUMi hv the Jammu and 
Kashmir (Extension of Laws) Act. 1958 (LXll of 1956), S. 2 and St-h. [1-11-19581. 

[b] The words "British India" Iiave lieen successively sufisHtutfd by A. C. A. O. 1948; 
A. L. O. 1950 and Part B States (Laws) Act, 1931 (III of 1951) to rt'ud as above. 


•CHAPTER XVII 

notaries public 

138 and 139. Power to appoint notaries public. Power to make rules for 
notaries public. [Bepmled by U^e Notaries Acit 1952 (LIU of 
1952), .S. 10 (uK e. /. U.2A956),] 

[a] Chapter XVII was ad<ied by the Ncgotia!)le Instruments Act, 1885 (II of 1885), S, 10. 

SCHEDULE,— Enactments repealed. [Repealed by the Ameiuiing Act, 1691 (XII 
of 1891), S. 2 arui Sch. I. j 


[THE] NEWSPAPER (PRICE AND PAGE) ACT, 1956 
(ACT XLV of 1956) 

[The Act printed here is as on 1-10-1960] 
CONTENTS 


Sections 

]. Short title, extent and duration. 

2. Definitions. 

•3. power to regulate prices and pages 
of newspapers, etc. 

4. Prohibition of publication and sale 


of newspapers in contravention 
of order under .section 3. 

5. Returns to be furnished by news- 

pai^ers. 

6. Penalties. 

7. Cognizance of offences. 


STATEMENT OF OBJECTS AND REASONS 


“The regulation of the prices of newspapers 
in relation to their sizes appeared to i>e a 
necessity to the Pre.ss Commission mainly in 
order to provide the circumstances in which 
freedom of opinion could he very much more 
real than it is to-day by eliminating unfair 
competition and equalising opportunitie.s for 
newspapers especially with smaller resources. 
Accordingly, one or the major recommenda- 
tions of tne Press Commission was that legis- 
lation be enacted empowering Government to 
issue from time to time a price page schedule 
fixing a minimum price at which papers of 
a particular size can be sold. The Commission 
also recommended that in order to ensure that 
the reader gets an adequate proportion of news 
and views and that the advertisements are not 
reduced in effectiveness because there are too 
many of them, the total .space allotted to 
advertisements in newspapers should be res- 
tricted to a specified proportion. The con- 
sensus of (minion in tne Press industry is in 
favour of these recommendations and there 
has been a general demand for their implemen- 
^tion. In tne course of the debate on the Press 
"Commission’s Report general approval was 


expres.sed by Parliament to the piinciples 
underlying these recommendations. The Bill 
se(*ks to implement the recommendations by 
conferring powers suitably for the purpose. 

The scope of the Bill is restricted to news- 
papers whitdi appear at intervals of not more 
than a week. Clause 3 of the Bill empowers 
Government to issue a price page scnedulo 
from time to time by making an order provid- 
ing for the regulation of the prices chargc<l 
for newspapers in relation to their maximum 
or minimum number of pages, sizes or areas 
and for the space to l)e allot t<*<l for advertising 
matter in relation to otlK*r matters. It U en- 
joined that such order shall be made with due 
regard to the nf*ed for rea.sonable fiexibility 
with reference to the fall of ncw'.s, the flow of 
advertisements and other matters connected 
with the normal working of newsoaperf. 
Similarly, provision has been made for the 
sch^ule to be drawn up in consultation with 
the Interests concerned. The other provisions 
of the Bill mainly relate to procedure/’ 

— Gaz. of Ind., 1956, Extra., Pt. Il-Sec. 2, 
page 648. 
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[THE] NEWSPAPER (PRICE AND PAGE) ACT, 1956 
(ACT XLV OF 1956)* 

[7th September, I95Cj 

An Act to provide for the regulation of the prices charged for newspapers in relaiton 
to their pages amd of matters connected therewith for the purpose of preventing 
unfair competition among newspapers so that newspapers may have fuUer 
oppor tunities of freedom of expression. 

Be it enacted by Parliament in the Seventh Year of the Republic of India as 
follows : — 

[a] For Statement of Objects and Reasons, see Caz. of Ind., 1956, Extra., Part Il-Sec . .2, 
page 648. 

1* Short title, extent and duration. 

(1) Thi.s Act may be called THE NEWSPAPER (PRICE AND PAGE) ACT, 1956. 

(2) It extends to the whole of India except the State of Jammu and Ka.shmu . 

(3) It shall cease to have effect on the expiration of a period of five years 
from its commencement except as respects things done or omitted to be done 
before the expiration thereof, and section 6 of the General Clauses Act, 1S97. 
shall apply on the expiry of this Act as if it had then been repealed by a 
Central Act. 

2* Definitions. 

In this Act, unless the context otherwise requires, 

(a) ‘'daily newspaper’* means a newspaper which is published on n(»t less 

than six days in a week, and includes any supplement or special edition 
of such newspaper ; 

(b) “newspaper" means any printed periodical work containing public ik w s 

or comments on public news appearing at intervals of not more than a 
week. 


3* Power to regulate prices and pages of newspapers, etc. 

(1) U the Central Government is of opinion that for the purpose of prevent- 
ing unfair competition among newspapers so that newspapers generally and in 

f iarticular, newspapers with smaller resources and those published in Indian 
anguages may have fuller opportunities of freedom of expression, it is 
necessary or expedient so to do, the Central Government may, from time to 
time, by notification in the Official Gazette, make an order* providing for the 
regulation of the prices charged for newspapers in relation to their maximum 
or minimum number of pages, sizes or areas and for the space to be allotted for 
advertising matter in relation to other matters therein. 

(2) An order under this section — 

(a) may be made in relation to newspapers generally or in relation to any 
class of newspapers; 

(b) may contain different provisions for daily newspapers and newspaj^ers 
appearing at other periodical intervals and for different classes of news- 
papers, and may, in particular, make separate provisions for weekly 
editions of daily newspapers whether appearing under the same title or 
not, and also for supplements or special raitions of newspapers issued on 
special occasions; 

(c) shall be made relatable to such period of time as the Central Government 
may deem reasonable; 

(d) may provide for incidental or supplementary matters* 
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(3) An order under this section shall be made with due regard to the need 
for reasonable flexibility with reference to the fall of news, the flow of 
advertisements and other matters connected with the normal working of 
newspapers. 

(4j Before making any order under this section, the Central Government 
shall consult associations of publishers, and such publishers likely to be aflected 
by the order as it may think fit with respect to the action proposed to be taken. 

la] For the Daily Newspaper (Price and Page) Order, 1960, G. S. U. 1250, D/- 24-10 
1960 published m Caz. of Ind., 1960, Extra., Pt. Il-Sw. 3 (i), p. 675. This Order is to 
come into force on such date as may he notified. (Notification not issutxl up to 7-1-1961.) 

KoU . — The object of the Act is to eliminate unfair competition lx*t\vtvn newspapt'rs having 
larger resources and tliose having smaller resources, by fixing the mnnhei ot pages, 
the minimum prices and tiie space given to advertisements in newspapers, thus 
equalising opportunities. The contravention of the provisions of S. 3 is punishable 
under S. 6, on first conviction, with-fine which may extend to one tliousand rupees 
and on subse<jueut conviction with fine which may extend to two thousand rupees. 

4m Prohibition of publication and sale of new^spapers in contravention of 
order under section 3. 

No newspaper shall be publislied or sold in the territories to which this Ac t 
extends in contravention of any of the provisions of an order made under 
section 3. 

S« Returns to be furnished by newspapers. 

For the purpo.se of verifying whether an order made under section 3 is being 
complied with or not. the Press Registrar appointed under the Press and 
Registration of Books Act, 1867, may, from time to time, direct the publisher 
of any newspaper to wliich such an order applies to furnish to him sucli weekly 
returns and statistics with respect to any of the particulars referred to in 
section 3 as the Press Registrar may, from time to time, require and tlie 
publisher of every newspaper shall comply with such direction. 

Sm Penalties. 

(2) If any newspaper is published or sold in contravention of section 4, the 
publisher of the newspaper shall, on first conviction, be piini,shable with fine 
which may extend to one thousand rupees and on any second or subsetfuent 
conviction, with fine wliich may extend to two thousand nipee.s. 

(J2j If the publisher of any newspaper — 

(a) refuses or neglects to comply with any direction of the Press Registrar 

given under section 5; or 

(b) furnishes or causes to lie furnished to the Press Registrar any w'cekly 

returns or statistics which he has reason to believe to be false, 

he shall be punishable with fine which may extend to five hundred rupees. 

7m Cognizance of offences. 

No Court shall take cognizance of anv offence punishable under this Act 
except upon a complaint in writing by the Press Registrar appointed under the 
Press ana Registration of Books Act, 1867, or by any officer authorised by him 
in writing in this behalf. 

~ For prosecution under this Act, there must be a written complaint by the Press 
Registrar. 



[THE] NORTHERN INDIA CANAL AND DRAINAGE ACT, 1873 

(ACT VIII of 1873) 

[The Act printed here is as on 1-10-1960] 


CON 

PART I 

Preamble 

Preliminary 

Sections 

1. Short title. 

Local extent. 

2. [Eepealed.] 

3. Interpretation clause. 

4. Power to appoint officers. 

PART II 

OF THE Application of water 
FOR PUBLIC PURPOSES 

5. Notification to issue when water- 

supply is to be applied for public 
purposes. 

6. Powers of Canal -officer. 

7. Notice as to claims for compensa- 

tion. 

8. Damage for which compensation 

shall not be awarded. 

Matters in respect of which com- 
pensation may be awarded. 

9. Limitation of claims. 

10. Enquiry into claims and amount 

of compensation. 

11. Abatement of rent on interruption 

of water-supply. 

12. Enhancement of rent on restora- 

tion of water-supply. 

13. Compensation when due. 

Interest. 

PART III 

OF THE Construction and 
Maintenance of Works 

14. Power to enter and survey, etc. 
Power to clear land. 

Power to inspect and regulate 
water-supply. 

Notice of intended entry into 
houses. 

Compensation for damage caused 
by entry. 

15. Power to enter for repairs and to 

prevent accidents. 

Compensation for damage to land’ 


ENTS 

16. Application by persons desiring to 

use canal-water. 

Contents of application. 

Liability of applicants for cost of 
works. 

Recovery of amount due. 

17. Government to provide means of 

crossing canals. 

18. Persons using water-course to 

construct works for passing water 
across roads, etc. 

If they fail. Canal-officer may 
construct, and recover cost. 

19. Adjustment of claims between per- 

sons jointly using water-course. 
Recovery of amount found due. 

20. Supply of water through interven- 

ing water-course. 

21. Application for construction of 

new water-course. 

22. Procedure of Canal -officer there- 

upon. 

23. Application for transfer of exist- 

ing water-course. 

Procedure thereupon. 

24. Objections to construction or trans- 

fer applied for. 

25. When applicant may be placed in 

occupation. 

26. Procedure when objection is held 

valid. 

27. Procedure when Canal-officer dis- 

agrees with Collector. 

28. Expenses to be paid by applicant 

before receiving occupation. 
Procedure in fixing compensation. 
Recovery of compensation and 
expenses. 

29. Conditions binding on applicant 

placed in occupation. 

30. Procedure applicable to occupa- 

tion for extensions and altera- 
tions. 

PART IV 

Of the supply of water 

81. In absence of written contract, 
water-supply to be subject to 
rules. 
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Sections 

32* Conditions as to — 

power to stop water-supply ; 
claims to compensation in case of 
failure or stoppage of supply ; 
claims on account of interrup- 
tion from other causes ; 
duration of supply ; 
sale or sub-letting of right to use 
canal- water ; 

transfer, with land, of contracts 
for water. 

No right acquired by user. 

PART V 

OF Water-rates 

33. Liability when person using un- 

authorisedly cannot be identified. 

34. Liability when water runs to 

waste. 

35. Charges recoverable in addition to 

penalties. 

Decision of questions under sec- 
tions 33 and 34. 

36. Charge on occupier for water, how 

determined. 

"‘Occupier's rate." 

37. “Owner's rate." 

v38. Amount of owner's rate. 

39. Owner’s rate, wlien not charge- 

able. 

40. When occupier is to pay both 

owner’s rate and occupier’s rate. 

41. Power to make rules for appor- 

tioning owner's rate. 

42. When owner is to pay owner’s 

rate. 

43. Effect of introduction of canal- 

irrigation on landlord's right to 
enhance. 

44. Water-rate by whom payable, 

when charged on land held by 
several owners. 

Recovery of charges 

45. Certified dues recoverable as land- 

revenue. 

46. Power to contract for collection of 

canal-dues. 

47. Lambardars may l:>e required to 

collect canal-dues. 

48. Fines excluded from sections 45, 

46,47. 


PART VI 

OF Canal-navigation 

49. Detainer of vessels violating rules. 
Liability of owners of vessels 

causing damage. 

50. Recovery of fines for offences in 

navigating canals. 

51. Power to seize and detain vessel 

on failure to pay charges. 

52. Power to seize cargo or g<x>ds, if 

charges due thereon are not paid. 

53. Procedure for recovery of such 

charges after seizure. 

54. Procedure in respect of vessels 

abandoned and goods unclaimed. 
Disposal of proceeds of sale. 

PART VII 
Of Drainage 

55. Power to prohibit obstructions or 

order their removal, 

56. Power to remove obstructions 

after prohibition. 

57. Preparation of schemes for works 

of iinprovemerff. 

58. Powers of persons employed on 

sucli schemes. 

59. Rate on lands benefited by works. 

60. Recovery of rate. 

61. Disjx)sal of claims to comjKjn- 

sation. 

62. Limitation of such claims. 

PART VIII 

Of Obtaining Labour for 
Canals and Drainage works 

63. Definition of “labourer". 

64. Power to prescrite nurnter of 

labourers to be supplied by per- 
sons benefited by canal. 

65. Procedure for obtaining labour 

for works urgently required. 

66. Liability of lalx)urcrs under 

requisition. 


PART IX 

Of Jurisdiction 

67. Jurisdiction under this Act of 

Civil Courts. 

68. Settlement of differences as to 

mutual rights and iiabilities of 
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persons interested in water- 
course. 

69. Power to summon and examine 
witnesses. 


PART X 

OP Offences and penalties 

70. Offences under Act. 

Penalty. 

71. Saving of prosecution under other 

laws. 


72. Compensation to person injured, 

73. Power to arrest without warrant. 

74. Definition of '‘canaP*. 


PART XI 

Of subsidiary Rules 

75. Power to make, alter and cancel 
rules. 

Publication of rules. 
SCHEDULE,— [Repealed] 


STATEMENT OF OBJECTS AND REASONS 


*‘The Secretary of State having disapproved 
the sections (forty-four to forty-nine) of the 
Punfah Canal an(f Drainage Act (No. XXX of 
1871), which provide for the imposition of a 
water-Vate upon lands irrigable, but not 
irrigated, it is proposed not only to repeal 
those sections, but to re-enact the whole 
measure, making it applicable not merely to 


the Punjab, l)ut also the Nortb-Wester’i i'r - 
Vinces, Oudb, and the Central Pravm . s 
With these exceptions, the provisicms of tin 
Bill are almost exactly similar to those of tin 
Punjab Ciinal and Drainage Act. A ftv. 
changes of no great importance Inise b * 
made.” 

— Gaz. of Ind., 1872, Part \', page 6ji. 


ACT HOW AFFECTED BY SUBSEQUENT LEGISLATION 


— Amended by Acts XII of 1891 ; XV^l of 1899. 
—Adapted by A. ()., 1937 ; A. C. A. O., 1948 ; 
2 A. L. O.. 1956. 

— Amended in its application to — 

(a) Punjab by Punj. Acts XIX of 1953 ; XXI 
of 1958 ; XXII of 1960. 

(b) Uttar Pradesh by U. P. Acts VI of 1932; 
XII of 1936 ; XXX of 1956. 

— Extended in Punjab by Pnnj. Acts V of 
1950 ; XXI of 1954 ; V of 1957. 


— Repealed in part and amemled b\’ Act 1\ 
of 1914. 

— Repealed in part by Acts XII of 1871 ; .\\ I 
of 1874 ; XXXVill of 1920. 

— Repealed in part in its application to— 
uO Certain part of Orissa bv Oii. Aci \1\ 
of 1959. 

(b) Punjab by Act XVI of 1887. 

— Repealetl in Central Provinces liy (b P A' t 
III of 1931. 


[THE] NORTHERN INDIA CANAL AND DRAINAGE ACT, 1S73 

(ACT Vril OF 1873)^ 

[llUi February, S ^ 

An Act to regulate Irrigation, Navigation and Drainage in Northern India. 

Preamble. 

Whereas throughout the territories to which this Act extends, the ^iStatc 

Government] is entitled to use and control for public purposes the water of all 
rivers and streams flowing in natural channels, and of all lakes and other 
natural collections of still water ; and whereas it is expedient to amend the law 
relating to irrigation, navigation and drainage in the said territories ; U 
hereby enacted as follows: — 

[a] For Statement of Objects and Reasons, sse Gaz. of Ind., 1872, Pt. W p. 651; 
Reports of Select Committee, see ibid, p. 747 and ibid, Supplement, 1873, p. 233. 

This Act has l>een applied with certain modifications in respect of State tube-wclE— 

(a) in Punjab, by the Punjab State Tube-wells Act, 1954 (XXI of 1954), S. 4. 
ib) in Uttar Pradesh by the United Provinces State Tube- wells Act, 1936 (XII of 1936). S. 6 
It has been extended (a) to States merged in the State of Punjab by Punj. Act V of 195(A 
S. 3 and Sch, I [15-4-1950] and (b) to the transferred territories in the State of Punjab, 
by Punjab Act V of 1957, S. 4 and Sch. II [30-3-1957]. 

The Act has been repealed in certain parts of Orissa by the Orissa Irrigation Act, 1959 
(XIV of 1959), S. 3 and Sch. 

Preamble — Note 1 President as required by Art. 288 of the C<^: 

[1] It cannot be urged that the Canal Act of stitution. 1956 Pepsu 40 (47) [AIR V 43 C 15; 
1873 is bad and inoperative since it was not DB). 
reserved and did not receive the assent of the — 
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PART 1 

PRELIMINARY 

1, Short title. 

This Act mav be called THE NORTHERN INDIA CANAL AND DRAINAGE ACT. 
1S73. 

Local extent. 

It extends to ‘[Uttar Pradesh“ and the •‘[territories which, immediately 
liefore the 1st NovemI>er, 1956, were comprised in the States of Punjab and 
Delhi]] and applies to all lands, whether i>ermanently settk>d. temporarily 
settled, or free from revenue. 

c:» 

L 

;aj (or the original words as ainendtHl 1)V A. O. 19:j 7. hy A. C. A. O., 1948, 

,aa] In respect of any State tube-well in Uttar Pradesn tlie provisions of thi.s Act, except 
the provisions of S. 1, els. (4) and (7) of S. 3. S. 4, S. 5 and Parts VI and Vli, are to he* 
tk'cmeti to apply in like manner as if such State tul>e-well were a canal w ithin the mean- 
ing of this Act.- U. P^ Act Xli of 1936, S. 6. [b] SuhstUuted for "States of Punjab and 
Oellu,” by 2 A. L. ()., 1956 [i-ll-1956]. [c] Tbe connnenceinent elause was by 

the Hepealing .^ct, 1874 (XVT of 1874). 

2* Rejx^al of Acts. [Repealed hy the Ixepealnuj Act, 1S"3 (XII of ISI'A), Section 1 
and SchednJe. Pt. JI.^ 

3# Interpretation clause. 

In this Act, unless tliere be .something repugnunt in the subject or context - 
‘'Canal.” 

(1) 'Taiial” includes- - 

(a) all canals, channels and reservoirs con.strneted, maintained or controlled 
l)y the ‘^[State Ciovernment) for the supply or storage of water; 
ih) ail works, ('mbaiikrncaits, strncttires,siipply and escape channels connected 
witli such canals, channels or reservoirs , 

(c) all w ater-coiirses as defined in the second clause of tins .section ; 

(d) any part of a river, stream, lake or natural collecTion of water or natural 

drainage-channel, to which the ^ [State ( Government j has applied the 
provisions of Part II of this Act : 

‘‘Water-course.” 

(’d) “water-course” means any channel which is supplied with water from a 
canal, but which is not maintained at the cost of the ^[State Government] and 
all subsidiary works l)elonging to any such channel : 

“Drainage- work.” 

“drainage- work” includes escape-channels from a canal, dam.s, weirs, 
embankments, sluices, groins and other works for the protection of lands from 


Section 1 — Note 1 

[1] Act applies to private channel con- 
structed in acconlance with provisions of 
S. 21 of Act. (’50) ILR (1950) All 780 (782). 


SECTION 3 - SYNOPSIS 

1. Water-course. 

2. Canal officer. 

1. Watcr-coursc. — [11 A right over a 
water passage through other’s property can 
only be acquired either from the canal autho- 
rities or by private agreement between the 
I^^es concerned. 1921 Lah 327 (328) fAlR 
V a: 22 Cri L Jour 429. 

^2] If there is a previous order by a ca*ial 
^Incer either under S. 20 or S. 21 of the 
Act that would make it clear that the 


channel in qne^stion is a water-course as de- 
fined in the.* Act. lUit in the absmee of any 
order under the said section.s whether a parti- 
cular channel is or is not a water-course is a 
question of fact and the dixasion of tliat ques- 
tion would dep<*nd upon whether the water 
channel is recognised as such by the people 
of the locality. C50) ILK (1950) All 780 (782). 

2. Canal officer. — [1 j 'rhe State i ^ divided 
into several divi.sions and each divwlon is 
placed in the cfiarge of an Executive 
Engineer. Executive Engineer, Sangrur exer- 
cises control over the Sangrur Division. He 
should, therefore, l>e regarded as the Divi- 
sional Canal Officer of the territory within his 
jurisdiction for purposes of the Canal Act. 
1956 Pepsu 40:(47) [AlH V 43 C 15] (DB). 
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flood or from erosion, formed or maintained by the [State Government] under 
the provisions of Part VII of this Act, but does not include works for the 
removal of sewage from towns ; 

“Vessel;’ 

^(4) ’‘vesseP* includes boats, rafts, timber and other floating bodies : 
“Commissioner/’ 

(o) ‘‘Commissioner’’ means a Commissioner of a division, and includes anv 
oflicer appointed under this Act to exercise all or any of the powers ol a 
Commissioner : 

“Collector.” 

^'(6) "Collector” means the head revenue-officer of a district and includes a 
Deputy Commissioner or other officer appointed under this Act to exercise all 
or any of the powers of a Collector : 

“Canal-officer.” 

("7^ "Canal-officer” means an officer appointed under this Act to exercise 
control or jurisdiction over a canal or any part thereof : 

“Superintending Canal-officer." 

"Superintending Canal-officer” means an officer exercising general control 
over a canal or portion of a canal : 

“Divisional Canal-officer.” 

"Divisional Canal-officer” means an officer exercising control over a division 
of a canal : 

“Sub-divisional Canal-officer,” 

"Sub-Divisional Canal-officer” means an officer exercising control over a 
sub-division of a canal : 

‘‘District.” 

(S) "district” means a district as fixed for revenue purposes. 

[a] C/. definition in the General Clauses Act» 1897 (X of 1897), S. 3 (63). [b] C/., 

S. 3(11). 

STATE AMENDMENTS 

PUNJAB 

(i) In clause (1) of S. 3, after sub-clause (d), add the following, namely ; — 

''(e) a field drain for purposes of section 70 of this Act.” 

(ii) after clause (8) of S. 3, add the following clauses, namely : — 

“(9) ‘Shareholder’ means a person who is interested in the land which is irrigatwl or likelv 
to be irrigated by a canal and also includes a person who is interested in a field drain. 

(10) ‘Field drain’ includes drains, escape channels and other similar works formed or 
maintained by landowners themselves. 

(11) ‘Culturablo corninanded area’ means that portion of the culturable irrigable < 
which is commanded by flow irrigation from an irrigation channel or outlet.” 

— Punjab Act, XXI of 1958, S. 2 [10-7-1958]. 


UTTAR PRADESH 

ii) The provisions of clauses (4) and (7) of section 3 are not applicable in respect of any 
State tube-well in Uttar Pradesh— U. P. Act XII of 1936, S. 6 [w. e. f. 13-3-193Tj. 
(ii) In cl. (6) of S. 3, for the words "a Deputy Commissioner or.other” lubstituU “an”. 

— U. P. Act XXX of 1950, S. 3 & Sch, U [1-10.1956]. 

4* Power to appoint officers. 

Xhe ^ [State Government] may from time to time declare, by notification* in 
the Official Gazette, the officers by whom, and the local limits within which, 
all or any of the powers or duties hereinafter conferred or imposed shall be 
exercised or performed. 

All officers mentioned in section 3, clause (7h shall be respectively subject 
to the orders of such officers as the ^[State Government] from time to time 
directs, 

[a] the Punjab Rules and Orders. 
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STATE amendment 

UTTAR PRADESH 

The provisions of section 4 aie not applicable in respect of anv State tube-well in Uttar 
Pradesh. — U. P. Act XU of 19^6, S. 8 [w. e. f. 19S7]. 


PART II 

OF THE Application of water for public purposes 

6* Notification to issue when water-supply is to be applied for public 
purposes. 

Whenever it appears expedient to the ^(State Government] that the water of 
any river or stream flowing in a natural channel, or of any lake or other 
natural collection of still water, should be appliecl or used by the ^[vState 
Government] for the purpose of any existing or projected canal or drainage- 
work, the ^[State Government] may, by notification*^ in tlie Otiicial Ga/ette, 
declare that the said water will be so applied or used after a day to l)e named 
in the said notification, not being earlier than three months from the date 
thereof. 

[a] the Punjab and the Uttar Pradesh Hides and Orders. 

STATE AMENDMENT 

UTTAR PRADESH 

The provisions of section 5 are not applicable in respect of anv Stale tube-well in Uttar 
Pradesh. — U. P. Act Xll of 19:^6, hi. 6 [w. e. f. 1 V3.19371. 

6 ^ Powers of Canal-officer. 

At any time after the day so named, any Canal-Ofliccr, acting imder the 
orders of the -^[State Government] in this l>ehalf, may enter on any land and 
remove any obstructions, and may close any channels, and do any other thing 
necessary for such application or use of the said water. 


STATE AMENDMENTS 

PUNJAB 

For the words “so named” the words “named in a notification under section 3 of the Punjab 
State tube-well Act. 1954” and for the words “such application or use of tin* said water” tlir 
words “the application or use of underground water tor the purpose of a State tube-well” shall 
be deemed to he substituted. — Punj Act XXI of 1954, S. 4. 


UTTAR PRADESH 


7 . 


(i) For the words “day .so named” the words “comineueement of the Uttar Pradesh State 
tube-wells Act, ifeb” and for the words “sucli application or use of the said water” 
the words “the application or use of underground water for the purpose of a State 
tube-well” shall be deemed to 1x5 substituted. 

(ii) In respect of any State tu})e-w(‘ll in Uttar Pradesh reference to a ‘canal-officer’ in this 
section shall be deemed to f)e a reference to a ‘tube- well oiiieer : 

— U, P. .^ct XII of 1936, S. 0 and Sell., item 1 [w. e. f. 13-3-1937] ai .amended 

by U. P. Act IV of 1954. 

Notice as to claims for compensation. 


As soon as is practicable after the issue of such notification, the Collector 
shall cause public notice to be given at convenient places, .stating that the 
^[State Government] intends to apply or use the said water as aforesaid, and 
that claims for compensation in respect of the matters mentioned in sectiori 8 
may be made before him. 


8# Damage for which compensation shall not be awarded. 

No compensation shall awarded for any damage caused by— 
(a) stoppage or diminution of percolation or floods; 


Section 6 — Note 1 

[1] Where the construction of the Raya 
Btinch Tail EHstributory of the Upper 
Qienab canal caused the flood water to go 
the plaintiff’s property in the high floods of 
WlT, and th«tcby caused them serious 
damage. EM that action of the Canal Officers 


in constructing this channel came under S. 6 
of Act 8 of 1873, and wliether that action was 
wise or unwise, any suit for damages conite. 
quant thereon must be brought within 90 days 
of the date of damage. 1924 Lah 192 (1) (192) 
[AIR V 11] : 4 Lah 432 (DB). 
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(b) deterioration of climate or soil; 

(c) stoppage of navigation, or of the means of drifting timber or watering 

cattle; 

(d) displacement of labour. 

Matters in respect of which compensation may be awarded. 

But compensation may be awarded in respect of any of the following 
matters : — 

stoppage or diminution of supply of water through any natural channel 
to any defined artificial channel, whether above or under ground, in use 
at the date of the said notification; 

(f) stoppage or diminution of supoly of water to any work erected for pur- 
poses of profit on any channel, whether natural or artificial, in use at the 
date of the said notification; 

stoppage or diminution of supply of water through any natural channel 
which has been used for purposes of irrigation within the five years next 
before the date of the said notification; 

(h) damage done in respect of any right to a water-course or the use of any 

water to which any person is entitled under the ^Indian Limitation Act 
1877, Part IV; 

(i) any other substantial damage, not falling under any of the above clauses ('aj, 

(b),(c) or (d), and caused ny the exercise of the powers conferred by this 
Act, which is capable of being ascertained and estimated at the time of 
awarding such compensation. 

In determining the amount of such compensation, regard sliall be liad to the 
diminution in the market-value, at the time of awarding compensation of the 
property in respect of which compensation is claimed; and, where such market- 
value is not ascertainable, the amount shall be reckoned at twelve times the 
amount of the diminution of the annual nett profits of such property caused by 
the exercise of the powers conferred by this Act. 

No right to any such supply of water as is referred to in clauses (e), (f) or (g) 
of this section, in respect of a work or channel not in use at the date of the 
notification, shall lx? acquired as against the ^ [State Government], except by 
grant or under the ‘Indian Limitation Act, 1877, Part IV; 

and no right to any of the advantages referred to in clauses (a), (b) and (c) of 
this section shall be acquired, as against the ^[State Government], under the 
same Part. 

[a] now the Indian Limitation Act, 1908 (IX of 1908). 

STATE AMENDMENTS 

PUNJAB 

(i) Clauses (a) and (c) and the reference thereto in clause (i)^ shall be deemed to be 
omitUd; 

(ii) in clause the words ‘ through any natural channel which has been used for 

purposes of irrigation” the words; *^in any well which has been used” shall be deemed 
to be substituted; 

(iU} in the last paragraph for the words brackets and letters “clauses (a), (b) and the 
word, brackets and letters “clause (b/' shall be deemed to be 

— Punj. Act XXI of 1954, S. 4. 

UTTAR PRADESH 

Same as those of Punjab. ^ 

— U. P. Act XII of 1936, S. 6 and Sch., item 2 [w» e. f. 13-3-19371- 

9 . Limitation of claims. 

No claim for compensation for any such stoppage, diminution or damage 
shall be made after the expiration of one year from such stoppage, diminution 
or damage, unless the Collector is satisfied that the claimant had sufiBcient 
cause for not making the claim within such period. 
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lO* Enquiry into claims and amount of compensation. 

The Collector shall proceed to enquire into any such claim, and to deter- 
mine the amount of compensation, if any, which should l)e given to the 
claimant; and sections 9 to 12 (inclusive), 14 and 15. IS to 23 (inclusive), 26 
to 40 (inclusive^, 51, 57, 5S and 59 of the •Land Acquisition Act, 1870, shall 
apply to such inquiries : 

Provided that, instead of the last clause of the said section 26. the following 
^hall l>e read : — “The provisions of this section and of sectioti 8 of the Northern 
India Canal and Drainage Act, 1873. shall be read to every assessor in a 
language which he \mderstands, before he gives his opinit)n as to the amount 
of compensation to be awarded.” 

[;v] See now the Lrnul Accinisition Act, 1894 {I ot 1894;. 

11. Abatement of rent on interruption of water supply. 

Every tenant liolding \inder an unexpired lease, or having a right of occup- 
aucy, who is in occupation of any land at the time when any stoppage or dimi- 
nution of water-supply, in respect of which compensation is allowed under 
section 8, takes place, may claim an abatement of the rent previously payable 
hy him for the said land, on the ground that the interruption reduces the value 
of the holding. 

12. Enhancement of rent on restoration of water-supply. 

If a water-supply increasing the value of such holding is afterwards restored 
to the said laiid. the rent of the tenant may be enhanced in respect of the 
increased value of such land due to tlie restored water-supply, to an amount 
not exceeding that at which it stood immediately before the al)atement. 

Such enhancement shall be on account only of the restored water-supply, 
and shall not affect the liability of tlie tenant to enhancement of rent on any 
other grounds. 

13. Compensation when due. 

All sums of rnoiKiy payable for ’ compensation liiider lliis Pai l sliall become 
l ie three months after the claim lor such compensation is made in resp(M;t: of 
■he stoppage, diminution or damage; complained of, 

Interest. 

and simple interest at the rate of six per cent, per annum shall l)(‘ allowed 
any such sum remaining unpaid after tlie said three rnontlis, except where 
the non-payment of such sum is caused by tin* wilful neglect or refiusul ot the 
' lairnant to recei\'e the same. 


PART 111 

OF THE Construction and maintenance of Works 

14. Power to enter and survey, etc. 

Any Canal-officer, or other person acting under the general or special order 
of a Canal-officer, 

may enter upon any lands adjacent to any canal, oi' througli whicli any canal 
is proposed to be niade, and undertake surveys or levels thereon ; 
and dig and bore into the sub-soil ; 

and make and set up suitable laiKl-mark.s, level-marks and water-gauges ; 
and do all other acts necessary for the proper prosecution of any enquiry 
relating to any existing or projected canal under the charge of the said 
Canal-oflBcer ; 

Power to clear land. 

and, where otherwise such enquiry cannot be completed, such officer or other 
person may cut down and clear away any part of any standing crop, fence 
or jungle ; 

[Vol. 10.1 2 A.M. 52. 
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Power to inspect and regulate water-supply. 

and may also enter upon any land, building or water-course on account of 
which any water-rate is chargeable, for the purpose of inspecting or regulat- 
ing the use of the water supplied, or of measuring the lands irrigated thereby 
or chargeable with a water-rate, and of doing all things necessary for the 
proper regulation and management of such canal : 

Notice of intended entry into houses. 

Provided that, if such Canal. officer or person proposes to enter into any 
building or enclosed Court or garden attached to a dwelling-house not supplied 
with water flowing from anv canal, he shall previously give the occupier of 
such building. Court or garclen at least seven days' notice in writing of his 
intention to do so. 

Compensation for damage caused by entry. 

In every case of entry under this section, the Canal-officer#shall, at the time 
of such entry, tender compensation for any damage which may bo occasioned 
by any proceeding under this section ; and, in case of dispute as to the 
sufliciency of tlie amount so tendered, he shall forthwith refer the saine ftm 
decision by the Collector, and such decision shall be final. 

STATE AMENDMENT 

UTTAR PRADESH 

In its application to Uttar Pradesh, in respect oi any State tube-well, referenc(‘s to > 
V'anal-oUker’ in this section shall be deemed to be reterences to a ‘'rube-well OHicer.’ — IJ. I 
Act XII of 1936, S. 6 [w. e, L 13-3-1937.J 

IS. Power to enter for repairs and to prevent accidents. 

In case of any accident happening or being apprehended to a canal an\ 
Divisional Canal-officer or any per.son acting under his general or special 
orders in this behalf may enter upon any lands adjacent to such canal, and mas 
execute all works which may be necessary for the purpose of repairing or 
preventing such accident. 

Compensation for damage to land. 

In every such case such Canal-officer or person shall tender compensation (o 
the proprietors or occupiers of the said lands for all damage done to the same. 
If such tender is not accepted, the Canal-officer shall refer the matter to the 
Collector, who shall proceed to award compensation for the damage as though 
the ^ [State Government] had directed the occupation of the lands under 
section 43 of the Land Acquisition Act, 1870.^ 

[a] Sec now the Land Acquisition Act, 1894 (I of 1894), S. 35, 

STATE AMENDMENT 

UTTAR PRADESH 

In its application to Uttar Pradesh, in respect of any State Tube-well, references to a 
**Canal-officer' and a ‘Divisional Canal-officer’ in this section shall be deem^ to be references 
to a ‘Tube-well Officer’ and a ‘Divisional Officer’ respectively. 

— U. P. Act XII of 1936, S. e [w. e. f. 13.>3-1937d^ 

any work on a canal. 1924 Lah 169 (LO) 
[AIR V 11] : 4 Lah 428. 

[3] Section 15 is a special case which has 
its own procedure to govern it prescribed m 
the Act. Under S. 15 it is the officer who is to 
tender compensation to the proprietor and d 
the proprietor does not accept it, it the 
officer who has to refer the matter to the Col- 
lector. If therefore a Revenue Officer remove’s 
earth from the land of a person but d^ 
offer any compensation to the latter for the 
earth and consequently there has b^n no 
reference to the Collector, a suit by the per- 
son against 'Government claiming 
tion is not barred by any provisions oi tne 
Act. 1939 Lah 583 (5fe) [AIR V 26]. 


Section 15 — Note 1 

[1] Where the canal authorities cut the 
bank of a canal to avoid accident to the ad- 
joining railway and not to the canal and 
plaintiff’s adjacent mills were damaged : Ueld 
that Art, 2 was not applicable as the act 
alleffed was not done in pursuance of any 
enactment. 1927 P C 72 (73) [AIR V 14] : 10 
Lah lei. (AIR 1924 Lah 169 and AIR 1924 
Lah 192 (1), Het'^rsed.) *!• 1900 Punj 66 (72) 
[AIR V 47 C 28] : ILR (1959) Punj 1799. 
(Article applicable is Art. 36.) 

[2] The words ‘*may execute all works” in 
S. 15 do not depend upon the preceding 
words and entering upon the land adjacent is 
a necessary preliminary for the execution of 
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16 * Application by persons desiring to use canal- water. 

Any persons desiring to use the water of any canal may apply in writing to 
the Divisional or Sub-divisional Canal-officer of the division or sub-division of 
the canal from which the water- course is to be supplied, requesting such 
officer to construct or improve a water-course at the cost of tlie applicants. 

Contents of application. 

The application shall state the works to be undertaken, their approximate 
estimated cost, or the amount which the applicants are willing to pay for the 
same, or whether they engage to pay the actual cost as settled by the Divisional 
Canal-officer, and how the payment is to l>e made. 

Liability of applicants for cost of works. 

When the assent of the Superintending Canal-officer is given to such appli- 
cation, all the applicants shall, after the application has iK'en duly attested 
before the Collector, be jointly anti severally liable for the cost of such works 
to the extent mentioned therein. 

Recovery of amount due. 

Any amount becoming due nntler the terms of such api>lication, and not paid 
to the Divisional Canal-officer, or tlie person authorised by him to receive the 
same, on or before the date on which it becomes due, shall, on the demand of 
such efficer, be recoverable by the Collector as if it were an arrear of land- 
revenue. 

STATE AMENDMENT 

UTTAR PRADESH 

In its application to Uttar Pradesh, in respect of any State refertMices to n 

‘Divisional Canal-ofliccT*, a ‘Suh-ilivisional Canal-oHicer’ and a ‘Snperiiitendinu Caiiul-oIIi('(‘r* 
in tliis section shall be dex med to be the references to a ‘Divisional-Olfic er* a ^Snh-divisional 
Olficer* and a ‘Superintending Engiin'or^ respeelividy, 

— U. P. Act XII of ]9d6, S. 6 (w. e. f. 1:U!U19:^7.1 

17* Government to provide means of crossing canals. 

There shall be provided, at tlie cost of the ^ [State Government] suitable 
means of crossing canals constructed or maintained at the cost of the ^[State 
Government], at such places as the ^[State Government] thinks necessary for 
the reasonable convenience of the inhabitants of the adjacent lands. 

On receiving a statement in writing, signed by not less than five of the 
owners of such lands, to the effect that suitable crossings have not been 
provided on any canal, the Collector shall cause enquiry to be made into the 
circumstances of the case, and if he thinks that the statement is estaldished, he 
shall report his opinion thereon for the consideration of the ^[State Govern- 
ment], and the ^ [State Government] shall cause such mea.sures in reference 
thereto to be taken as it thinks proper. 

18 . Persons using water-course to construct works for passing water 
across roads, etc. 

The Divisional Canal -officer may issue an order to the persons using any 
water-course to construct suitable bridges, culverts or other works for the 
passage of the water of such water-course across any public road, canal or 
arainage- channel in use before the said water-course was made, or to repair 
any such works. 

Such order shall specify a reasonable period within which such construction 
or repairs shall be completed; 

If they fail. Canal- officer may construct, 

and if, after the receipt of such order, the persons to whom it is addressed 
do not, within the said period, construct or repair such works to the satisfac- 
tion of the said Canal-officer, he may, with the previous approval of the 
Superintending Canal-officer, himself construct or repair the same; 
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and recover cost. 

and if the said persons do not, when so required, pay the cost of such 
construction or repairs as declared by the Divisional Canal-officer, the amount 
shall, on the demand of the Divisional Canal-officer, be recoverable from them 
by the Collector as if it v/ere an arrear of land revenue. 

STATE AMENDMENT 

liTTAB PR.\DESH 

In its application to Uttar Piadesh, in respect of any State lube- well, references to a 
‘Canal-officer’, a ‘Superintending Canal-officer’, and a ‘Divisional Canal-officer’ in this section 
shall be deemed to be references to a ‘Tube-well officer', a ‘Superintending Engineer’, a 
‘Divisional Officer’, and a ‘Sub-Divisional Officer’ respectively. 

—U. P. Act XII of 1936, S. 6 [w. e. f. 13.3-1937.; 

19. Adjustment of claims between persons jointly using water-course. 

If any person, jointly responsible with others for the construction or 
maintenance of a water-course, or jointly making use of a water-course with 
others, neglects or refuses to pay his sliare of the cost of such construction or 
maintenance, or to execute his share of any work necessary for such construc- 
tion or maintenance, the Divisional or Sub-divisional Canal-officer, on 
receiving an application in writing from any person injured by such neglect or 
refusal, shall serve notice on all the parties concerned that, on the expiration 
of a fortnight from the service, he will investigate the case; and shall, on the 
expiration of that period, investigate the case accordingly, and make such 
order thereon as to him seems fit. 

Such order shall be appealable to the Commissioner, whose order thereon 
shall be final. 


Recovery of amount found due. 

Any sum directed by such order to be paid within a specified period may. 
if not paid within such period, and if the order remains in force, be recovered 
by the Collector, from the person directed to pay the same, as if it were an 
arrear of land- revenue, 

STATE AMENDMENT 

UTTAR PRADESH 

III its application to Uttar Pradesh, in respect of any State tube-well, reference tn a 
Divisional or Sub-divisional Canal-officer’ in this .section shall be deemed to be a reference to a 
‘Divisional or a Sub-divisional Officer.’ — U. P. Act XII of 1936, S. 6 [w. e. f. 13-3-1937. . 


20* Supply of water through intervening water-course. 

Whenever application is made to a Divisional Canal-officer for a supply of 
water from a canal, and it appears to him expedient that such supply should 
be given and that it shotild be conveyed through some existing water-course, 
he shall give notice to the .persons responsible for the maintenance of such 
water- course to show cause, on a day not less than fourteen days from the date 
of such notice, why the said supply should not be so conveyed: and, after 
making enquiry on such day, the Divisional Canal-officer shall determine 
whether and on what conditions the said supply shall be conveyed through 
such water-course. 


When such officer determines that a supply of canal-water may be conveyed 
through any water-course as aforesaid, his decision shall, w^hen confirmed or 


Section 20 — Note 1 

! 1] Where a water course is thirty years 
old ,a Court will be entitled to draw a pre- 
sumption that it was started by agreement or 
action was taken under S. 20 or S. 21. 1929 
All 271 (271) [AIR V 16] : 30 Cri L Jour 669. 

[2] Water course running on another’s land 
— Right to user cannot be acquired on basis 
of presumption under S. 114, illus. (e) of the 
Evidence Act — It can be acquired under the 
Act or by agreement. 1900 All 650 (658) [AIR 


[3] An order passed by th3 Divisioiia' 

Officer under S. 20 and confirmed by the 
Superintending Canal Officer cannot be ques- 
tioned by a Civil Court, if it complies J 

the requirements of tliat section, i’88) 

Pun Re No. 71 (at p. 186). 

[4] A proceeding under S. 20 will be cieiec- 
tive, if it does not allow clear 14 days to 
[dapse between the receipt (and not merely 
the issue) of the notice issued under tJte 

Lion and the actual hearing. (’94) 1894 
Re No. 144, p. 545 (546) (DB). 
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modified by the Superintending Canal-officei , be binding on the applicant and 
also on the persons responsible for the maintenance of the water-course. 

Slich applicant shall not be entitled to use suc!\ water.course until ne has 

E aid the expense of any alteration of such water-course necessary in order to 
is being supplied through it, and also such share of the flrst cost of such 
water-course as the Divisional or Superintending Canal-oUicer may determine. 

Such applicant shall also be liable for his share of tlu* cost of maintenance of 
such water-course so long as he uses it. 

STATE AMENDMENT 

UTTAR PRADESH 

In its [Application to Uttar Pradesh, in respect of any State lnb(‘-\vell, ndeionces to a 
^Divisional Canal OiEccr’ and a ‘Superiuleiulin^ Canal-ofHcei‘ in this section shall ho dctnvuxl 
to be references to a ‘Divisional Oracei’ and a ‘SnperintendinK Engineer’ resjH’ctivcl v. 

— U. V. Act XII of 1936, S. 6 [w.e.l. 13.3-1937!. 


21* Application for construction of new water-course. 

Any person desiring the construction of a new water-course may apply in 
writing to the Divisional Canal-officer, stating — 

fijthat he has endeavoured unsuccessfully to acquire, from the owncrs.ot 
the land through which he desires such water- course to pass, a right:t(j 
occupy so muen of the land as will be needed for such water-course ; 
that he desires the said Canal-officer, in Iris behalf and at his cost, to do 
all things necessary for acquiring such right ; 

(:^) that he is able to defray all costs involved in acquiring sucIj right and 
constructing such water-course. 

STATE AMENDMENT 

UTI'AR PRADESH 

In it.s application to Uttar Pradesh, in respect of any State (nbe-well, references to a 
‘Canal-olficer’ and a ‘Divisional Canal-olfieei , in this section .shall he dwnicHl to be references 
to a ‘Tube-well Officei’ or a ‘Divisional Officer’ respectivelv. 

— U. P. Act Xil of 1936, S. 6 [w.e.f. 13-3-1937]. 

22 « Procedure of Canal-officer thereupon. 

If the Divisional Canal-officer considers — 

(1) that the construction of such water-course is expedient, tind 

(2) that the statements in the application are true, 

he shall call upon the applicant to make sucli deposit as the Divisional (hinal 
officer considers necessary to defray the co.st of the preliminary proceedings, 
and the amount of any compensation v/hich he considers likely to become cine 
under section 2S ; 

and, upon such deposit being made, he sljall cause enquiry to l)e made into 
the most suitable alignment for the said water-course, and shall mark out the 
land which, in his opinion, it will be necessary to occupy for the construction 
thereof, and shall forthwith publish a notice in every village through whicti 
the water-course is proposed to be taken, that so much ol .sucli land as belongs 


Section 21 — Note 1 


[1] A right to make a cut across the land 
of the objecting parties is a creation of the 
Canal Act which provides the manner in 
which it is to be acquired viz., by an applica- 
tion to the Divisional Canal Officer under 
S. 21 of the Act. (’88) 1888 Pun He No. 114, 
p. 318 (319) (DB). 

[2] A Civil Court has no jurisdiction to 
t*®cree a perpetual injunction restraining a 
party, to whom permission has been granted 
under the Act of 1873 to construct a water 
chaimei through the land of another, from 


constructing tliat channel, provided that the 
procedure prescribed liy (he Act has been 
complied- with, t’07) U>07 Pua Rt No. 74, 
p. 388 (389). 

[3] The right to contract a water-course 
through another’s land can only be acquired 
either under some provision of the Act or by 
private agreement. Such right can alio be 
acquired oy virtue of S. 20 and S. 21 of the 
Act. 1960 All 656 (658) [AIR V 47 C 192] : 
1960 Cri L lour 1388. 
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to such village has been so marked out, and shall send a copy of such notice to 
the Collector of every district in which any part of such land is situate. 

STATE AMENDMENT 

UTTAR PRADESH 

In its application to Uttar Pradesh, in respect of any State tube-well, references to a 
‘Divisional Canal-officer* in this section shall be deemed to be reference to a ‘Divisional Officer.* 

— U. P. Act Xll of 19Se, S. 6 [vv.e.f. 13-3-1937]. 

23 * Application for transfer of existing water-course. 

Any person desiring that an existing water-course should be transferred from 
its present owner to himself may apply in writing to the Divisional Canal- 
officer, stating — 

(1) that he has endeavoured unsuccessfully to procure such transfer from the 

owner of such water-course ; 

(2) that he desires the said Canal-officer, in his behalf and at his cost, to do 

all things necessary for procuring such transfer ; 

(3) that he is able to defray the cost of such transfer. 

Procedure thereupon. 

If the Divisional Canal-officer considers — 

(a) that the said transfer is necessary for the better management of the 

irrigation from such water-course, and 

(b) that the statements in the application are true, 

he shall call upon the applicant to make sucli deposit as the Divisional Canal - 
officer considers necessary to defray the cost of the preliminary proceedings, 
and the amount of any compensation that may become due under the provisions 
of section 28 in respect of such transfer ; 

and upon such deposit l)eing made, he shall publisli a notice of tlie applic a- 
tion in every village, and shall send a copy of the notice to the Collector of 
every district, through which such water-course passes. 


STATE AMENDMENT 

UTTAR PRADESH 

In its application to Uttar Pradesh, in respect of any State tnhe-well, references to a 
‘Canal-officer’ and a ‘Divisional Canal-officer’ in this section shall be deemed to be references 
to a ‘Tube-well Officer’ and a ‘Divnsionul Officer’ respectivelv. 

— U. P. Act XII hi 1930, S. 6 [w.e.f. 13-3 1937]. 

24* Objections to construction or transfer applied for. 

Within thirty days from the publication of a notice under section 22 or 
section 23, as the case may be, any person interested in the land or water-conrse 
to which the notice refers may apply to the Collector by petition, stating his 
objection to the construction or transfer for which application has been made. 

The Collector may eitlier reject the petition or may proceed to inquire into 
the validity of the objection, giving previous notice to the Divisional Canal- 
officer of the place and time at which such inquiry will be held. 

The Collector shall record in writing all orders passed by him under this 
section and the grounds thereof. 


UTTAR PRADESH 


STATE AMENDMENT 


In its application to Uttar Pradesh in respect of any State tube-well, ? 

‘Divisional (Janal Officer in this section shall be deemed to be a reference to a Division 


Officer*, 


— U. P. Act XII of 1936, S. e [«r. e. f. 13-3-1937]. 
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25. When applicant may be placed in occupation* 

If no such objection is made, or (where such objection is made) if the 
Collector over-rules it, he shall give notice to the Di\ isional Canal-oHicer to 
that effect, and shall proceed forthwith to place the said applicant in 
occupation of the land marked out or of the water-course to be transferred, as 
the case may be. 

STATE AMENDMENT 

UTTAR PRADESH 

In its application to Uttar Prailcsli in n^spect of any State tjibe-vvt ll. rcfcrenct^ to a 
‘Divisional Canal-Officcr’ in this sec!tion shall be decMiKnl to be a n^ten^nce to a ‘Divisional 
Oilicer.* — U. V. Act XU of lOotJ, S. ti [ w. e. t. 13-3-1937], 

26 . Procedure when objection is held valid. 

If the Collector considers any objection made as aforesaid to be valid he 
shall inform the Divisional Canal-officer accordingly; and, if sueli oIHcct sees 
fit, lie may, in the ease of an api>lication under section 21, alter the Ixmiuhiries 
of the land so marked out, and may give fresh notice under section 22; and the 
procedure hereinbefore provided shall be applicable to such notice, and the 
Collector shall thereupon jiroceed as before provided. 

STATE AMENDMENT 

UTTAR PRADESH 

In its application to Uttar Pradesh in rcsnect of any St.itc tube- well, relerenee to a 
‘Divisional Canal Oifirer’ in this section shall be cttvined to be a reftacnce *to a 'Divisional 
Oiheer’. — U. P. Act XH of 1936, S. 6 [w. e. f. 13.3-1937]. 

27m Procedure when Canal-officer disagrees with Collector. 

If the Canal -ollicer disagrees with the Collector, tlic matter shall be referred 
for decision to the Commissioner. 

Such decision shall l)e final, and the Collector, if he is so directed by such 
decision, shall, subject to the {provisions of section 2S, cause the said applicant 
to he placed in occupation of the land so marked out or of the water-eour.se to 
be transferred, as the case may be. 

STATE AMENDMENT 

UTFAR PRADESH 

In its application to any State tube-well in Uttar Pradesh for the words “Canal-Olficer** 
^uhdilute the words “Divisional Oifii'er”. 

— U. P. Act XH of 1936. S. 6 Sell, item 3. [w. e. f. 13.3-1937]. 

28* Expenses to be paid by applicant before receiving occupation. 

No such applicant shall l)e placed in occupation of sucli land or water-course 
until he has paid to the ixjrson named by the Collector such amount as the 
Collector determines to be due as comperisatiori for the land or water-coiir.se so 
occupied or transferred, and for any damage caused l)y the marking out or 
occupation of sucli land, together with all expenses incidental to such 
occupation or transfer. 

Procedure in fixing compensation. 

In determining the compensation to l>e made under this section the Collector 
shall proceed under the provisions of the Land Accpiisition Act. 1S70"; but lie 
rnay, if the person to be compensated so desires, award such compensation in 
the form of a rent-charge payable in respect of the land or water course 
occupied or transferred. 

Section 25 — Note 1 having suwl to set aside the order and for such 

[1] The defendant applied to the canal officer other relief as the Court fniglit*g rant: I lel^ 
for the construction of a new water course. A that the order of the Collector imder S. 

reference was made to the Collector who, after was final and the Civil 

l^oceeding in accordance with law, recorded tion to entertain the suit. ( 97) lo97 Fun Re 

an order putting tlie defendant in possession No. 64, p. 291 (292). 

of land b^oDgiog to the plaintiff. The plaintiff 


824 [s 29] 


[Ths] Nobthbbh Ikdia Gakal and D&ainaob Act, 1878 


Recovery of compensation and expenses* 

If such compensation and expenses are not paid when demanded by the 
person entitled to receive the same, the amount may be recovered by the 
Collector as if it were an arrear of land-revenue, and shall, when recovered, be 
paid by him to the person entitled to receive the same. 

[a] See now the Land Acquisition Act, 1894 (I of 1894), 

29 . Conditions binding on applicant placed in occupation. 

When any such applicant is placed in occupation of land or of a water- 
course as aforesaid, the following rules and conditions shall be binding on hin] 
and his representative in interest : — 

First- — All works necessary for the passage across such water-course, or 
water-courses, existing xDrevioiis to its construction and of the drainage 
intercepted by it, and for aflbrding proper communications across it for 
the convenience of the neighbouring lands, shall be constructed by tlte 
applicant, and be maintained by him or his representative in interest to 
the satisfaction of the Divisional Canal-officer. 

Second- — Land occupied for a water-course under the provisions of section 2.1 
shall be used only for the purpose of such water-course. 

Third^ — The proposed water-course shall be completed to the satisfaction (d 
the Divisional Canal- officer within one year after the applicant is placcLi 
in occupation of the land. 

In cases in wliich land is occupied or a water-course is transferred on the 
terms of a rent-charge. 

Fourth- — The applicant or his representative in interest shall, so long as he 
occupies such land or water-course, pay rent for the same at such rate 
and on such days as are determined by the Collector when the applicant 
is placed in occupation. 

Fifth- — If the right to occupy the land cease owing to a breach of any oi 
these rules, the liability to pay the said rent shall continue until the 
applicant or his representative in interest has restored the land to its 
original condition, or until he has paid, by way of compensation for an> 
injury done to the said land, such amount and to such persons as tlie 
Collector determines. 

Sixth. — The Collector may, on the application of the person entitled 
receive such rent or compensation, determine the amount of rent due or 
assess the amount of such compensation; and, if any such rent oi 
compensation be not paid by the applicant or his representative in 
interest, the Collector may recover the amount, with interest thereon at 
the rate of six per cent, per annum from -the date on which it became 
due, as if it were an arrear of land-revenue, and shall pay the same, 
when recovered, to the person to whom it is due. 

If any of the rules and conditions prescribed by this section are not com- 
plied with, 

or if any water-course constructed or transferred under this Act is disused 
for three years continuously, 

the right of the applicant, or of his representative in interest, to occupy sue a 
land or water-course shall cease absolutely. 


STATE AMENDMENT 

UTTAR PRADESH 

In its application to Uttar Pradesh in respect oi any State tube-well, refe^^ce to j 
'Divisional Canal-oflBcer* in this section shall be deemea to be a reference to a Division - 

' — U. P. Act XII of 1930, S. 6 [w. e. f. 13-3-1937]. 
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30* Procedure applicable to occupation for extensions and alterations. 

The procedure hereinbefore provided for the occupation of land for the 
construction of a water-course shall be applicable to the occupation of land for 
any extension or alteration of a water-course, and for the deposit of soil fioiiv 
water-course clearances. 

STATE AMENDMENT 

SECTIONS 30- A to 30-G 
PUNJAB 

After S. 30, tnseW the followinj;; sections, namely : — 

“30-A. (1) Notwithstanding anythiujj contained to the contrary in this Act and 
subject to the rules prescribed by the State Government in this iHduill, the Divisional 
Canal Officer may, on his ov\m motion or on the application of a sh.ueholder, prepare a 
draft scheme to provide for all or any of the rnatter.s, namely : — 

(a) the construction, alteration, extension and alignment of any water-course or 
realignment of any existing watercourse; 

(b) reallotment of areas servetl by one watercourse to another; 


(c) the lining of any watercourse; 

(d) any other matter which is neces.sary for the proper maintenance and distribution 
of supply of water from a watercourse. 

(2) Every scheme prepared under sub- section ( 1) shall, amongst other rnatter.s, set out 
the estimatecl cost thereof, tlie alignment of the proposed water course or realignment ot 
the existing watercourse, as the case may be, the site of the outlet, the particulars of the 
shareholders to bo bcncfittHl and other persons who may be alfcAded thereby, and a sketch 
plan of tlie area proposed to be covered by the scheme. 

30-B. (1) Every scheme shall, as soon as mav lie, after its preparation l)n published in 
such form and manner as may be prescribed by rules made in this behalf inviting 
objections and suggestions with respect thereof within 30 days of the pidilication. 

("2 j After considering all objections and suggestions that may have been received hv 
the Divisional Canal Officer, tlie Divisional Canal Officer shall submit the scheme witii 
such amendments as he considers necessary together with his remarks on the objwtions 
and suggestions received by him, to the Superintending Canal Officer for his approval. 

(3) The Superintending Canal Officer may direct tlio Divisional C.»uiud Officer to 
furnish such information as he may reejuire for the purpose of approving the scheme 
submitted to him under this section. 

The scheme submitted by the Divisional Canal Officer mav be approved hv the 
Superintending Canal Officer either as it was .submitted to him by tiie Divisional Canal 
Officer or in such modified form as he may consider fit. 

30-C. The Divi.sional Canal Officer shall, a.s soon as mav be after the approval of ihc 
Superintending Canal Officer, publish the particulars of the scheme and call upon tho 
shareholders to implement it at their own cost within the period to he .specified and in 
manner prescribed. 

30-D. (1) The Divisional Canal Officer may, cither of his own motion or on the 
application of a shareholder, publisli in the manner prescribed a notice of his intention to 
acquire any land required for iniplemenlation of the scheme. 

(2) Any person interested in the land notified under suh-.scction ( 1) may, within fiftei'n 
days from the publication thereof, apply to the Divisional Canal Officer by {Edition 
stating his objections to the proposeu acquisition of h: ; rights. 

(3) After considering the objcction.s, the Divisional Canal Officer may proceed to take 
the occupation of the land so required on belialf of the shnreliolders. 

(4) Compensation, to be fixed by the Divisional Canal Officer on the principles set out 
under section 23 of the Land Acquisition Act, 1894, shall be payable bv the shareholders 
in proportion to the culturablc commanded area under the scheme held by each one ot 
them to the owner or occupier of any land for such acqnidtion and on failure of payment, 
the amount shall be recoverable as arrears ot land revenue. 

(5) A person aggrieved from the order of the Divisional Canal Officer in rc.qxx't of 
compensation mav prefer an appeal within thirty day.s of the passing ot (he orclci to tlio 

Collector whose decision shall be final. c i 

30-E. On failure of any shareholder to execute df work within the 
the notice under section 30-C the Divisional Canal Officer may proceed ^ 

work himself and the cost in proportion to the cuUnrah e 

scheme held by them shall be recoverable from the shareholders as arrears of land r eye mie. 

30.F. On execution of the scheme, the Divisional Canal Officer shall, by requisition In 
writing, direct the shareholders to take over and maintain W 

of the shareholders to comply with this diction, he to Xf^lturaWe 

maintenance of the water course at the shareholders’ cost in proportion to the culturablc 
oomm a ndivl area under the scheme held by them ana the same shall be recoverable as 
arrears of land revenue. 
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Notwithstanding anything contained in this Act or any other law for the time 
being in force, no Civil Court shall have jurisdiction to entertain or decide any question 
relating to matters falling under sections 30-A to 30-F.” 

— Punj. Act XXI of 1958, S. 3 [10-7-1958], 


PART IV 

OF THE SUPPLY OF WATER 

31 * In absence of written contract, water-supply to be subject to rules. 

In the absence of a written contract, or so far as any such contract does not 
extend, every supply of canal -water shall be deemed to be given at the rates 
and subject to the conditions prescribed by the rules to be made by the ^ [State 
Government] in respect thereof. 

32 . Conditions as to — 

Sucli contracts and rules must l)e consistent with the following conditions : — 
power to stop water-supply ; 

(a) The Divisional Canal-officer may not stop the supply of water to any 

water- course, or to any person, except in the following cases : — 

(1) whenever and so long as it is necessary to stop such supply for the 
purpose of executing any work ordered by competent authority 
and with the previous sanction of the ^ [State GovernmentJ ; 

(2) whenever and so long as any water-course is not maintained in 
such proper customary repair as to prevent the wasteful escai>e 
of water therefrom ; 

(3) within periods fixed from time to time by the Divisional Cana), 
officer ; 

claims to compensation in case of failure or stoppage of supply ; 

(b) No claim shall be made against the ^[State Government] for coinpensa- 

tion in respect of loss caused by the failure or stoppage of the water in 
a canal, by reason of any cause beyond the control of the ^ [State 
Government] or of any repairs, alterations or additions to the canal, or 
of any measures taken for regulating the proper flow of water tlierein, 
or for maintaining the established course of irrigation which the Divi- 
sional Canal-oflicer considers necessary ; but the person suffering such 
loss may claim such remission of the ordinary charges payable for the 
use of the water as is authorised by the ^ [State Government] : 

claims on account of interruption from other causes ; 

(c) If the supply of water to any land irrigated from a canal be interrujxxl 

otherwise than in the manner described in the last preceding danse. 


Section 31 — Note 1 

[1] The use of water from a tank which has 
been filled with canal water for building of a 
pucca house though not authorised under R.IO 
framed under S. 31 is not penalised by any 
section of the Act and is therefore not punish- 
able. 1921 Lah 187 (2) (188) [AIR V 8]: 23 Cri 
L Jour 17, 


Section 32 — Note 1 

[1] Section 32 (e), Northern India Canal and 
Drainage Act, does not make a contract to 
transfer right to receive canal water void from 
its inception. The only condition provided 
by the sub-section is that the approval of 
Superintending Canal Officer must be obtained 
by the alienee to complete a valid alienation 
of the right to irrigate the property sold with 
canal water. Such approval can be obtained 


even suijsequent to the alienation aiul the law 
does not insist that it must precede the com- 
pletion of the agreement to alienate. 1)50 
Pepsu 47 (47) [AIR V 37 C 17]. 

[2] A transfer of a greater share of canal 

water than the area of land transferred war- 
ranted is not invalid, although the riglit to 
such water is attached to other land belong- 
ing to the vendor. 1950 Pepsu 47 (48) [.MR 
V 37 C 17]. ^ , 

[3] The right to water-course through the 
land of another cannot be acquired by pre- 
sumption under Illustration (e) to S. 114 or the 
Evidence Act. If a person is allowed to u^ 
the water of the water-course 
permission of the Suprintending Canal Oincer 
under S. 32(e) he is liable for pros^^tion 
for his act 1900 All 050 (039) lAIR V 47 
C 192] : 1900 Cri L Jour 1388. 
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the occupier or owner of such land may present a petition for compen- 
sation to the Collector for any loss arising from such interruption, and 
the Collector may award to the petitioner reasonable conn>ensation for 
such loss : 

duration of supply ; 

(d) When the water of a canal is supplkxl for the irrigation of a single crop, 
the permission to use such water shall lx? held to continue only until 
that crop comes to maturity, and to apply only to that crop ; but, if it 
be supplied for irrigating two or more crops to he raised on the same 
land within the year, such permission shall be held to continue for one 
year from the commencement of the irrigation, and to apply to such 
crops only as are matured within that year : 

sale or subletting of right to use canal-water ; 

(e) Unless with the permission of the Superintending Canal -officer, no person 

entitled to use the water of any canal, or any work, building or land 
appertaining to any canal, shall sell or sublet or otherwise transfer his 
right to siicli use : 

Provided that tlie former part of this clause shall not apply to the 
use by a cultivating tenant of water supplied by the owner of a water- 
course for the irrigation of the land held l)y such tenant : 

transfer, with land, of contracts for water. 

But all contracts made between the ^(State Government) and the 
owner or occupier of any immovable pro[)erty, as to the supply of 
canal-water to siicli property, shall Ik' transferable therewith, aneJ shall 
be presumed to have been so transferred whenevau' a t r*u isfer of such 
property takes place : 

No right acquired by user. 

(f) No right to the use of tlie water of a canal sliall be, or be deenu^d to 

have been, acquired under the ’"Indian Limitation Act, 1877, Part IV, 
nor sliall the ^[State Governmentj be bound to supply any i)c‘rson with 
water except in accordance with the terms ot a contract in writing. 

[a] Sec now the Indian Liinitalion Act, 1908 (IX of 1908). 

STATE amendments 

PUNJAB 

(%) In stih-rlausc rvJ of clause ('ah the words “and with the previous Mun tion of the 
State Government” shall be deemed to \n‘ omitted, 

(it) Clause (d) shall be deemed to he otnitied. — Fmij. Act XXI of 1954, S, 4 (7). 

UTTAR PRADESH 

(i) Same as (i) and (li) ot the Punjab. 

(ii) In it^ application to I7ttar IVadesh in respect of any State Tnbe-well, refereiKa’s to 
a ‘Divisional Canal-officer’ and a ‘Snperintendiiut C.’auabojjic' r' m this section shall 
deemed to be references to a ‘Divisional Oflirer’ and a ‘Superintending Engineer' 
respectively. 

— U. P. Act XII of 1936, S. 6 and Sclietlnle, Item 4 [w. e. f. 13-3-1937], 


PART V 

OF WATER-RATES 

33* Liability when person using unauthorisedly cannot be identified. 

If water supplied through a water-course l)etiscd in an unautijorised manner, 
and if the person by whose act or neglect such use has occurred cannot [ye 
identified, 

Section 33 — Note 1 account of which the onauthonfed uae hai 

[1] From a perusal of Ss. 33, 34 and 35 it is occurred are also liable for the charge for the 
clear that wnere an unauthorised use has unaulhorisrd use of the water. 7 he facts that 
Occurred persons who have not been guilty of such persons difi not cause the breach In the 
any injury to the canal or of any act on canal and were ignorant of tl>e breach are 
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the person on whose land such water has flowed if such land has derived 
benefit therefrom, 

or if such person cannot be identified or if such land has not derived benefit 
therefrom, all the persons chargeable in respect of the water supplied through 
such water-course, shall be liable, or jointly liable, as the case may be, to the 
charges made for such use'^. 

[a] As to the authority empowered to decide questions under this section, see S, 35. 

34* Liability when water runs to waste. 

If water supplied through a water-course be suffered to run to waste, and if, 
after enquiry by the Divisional Canal-officer, the person through whose act or 
neglect such water was suffered to run to waste cannot be discovered, all the 
persons chargeable in respect of the water supplied through such water-course 
shall be jointly liable for the charges made in respect of the water so wasted.* 
[a] As to the authority empowered to decide questions under this section, see S. 35. 

STATE AMENDMENT 

UTTAR PRADESH 

In its application to Uttar Pradesh in respect of any State Tube-well, reference to a ‘Div;- 
sional Canal-officer’ in liiis section sliall be deemed to be a reference to a 'Divisional officer.’ 

— U. P. Act Xll of 1936, S. 6 [w. e. f. 13-3-1937,. 

35* Charges recoverable in addition to penalties. 

All charges for the unauthorised use or for waste of water may be recovered 
in addition to any penalties incurred on account of such use or waste. 

Decision of questions under sections 33 and 34. 

All questions under section 33 or section 34 shall be decided by the Di\ i- 
sional Canal-officer, subject to an appeal to the Head Revenue-officer of tl-c 
district, or such other appeal as may be provided under section 75. 

STATE AMENDMENTS 

PUNJAB 

In its application to the State of Punjab, in section 35 — 

(1) to the second paragraph, odd the following Proviso, namely, — 

“Provided that before recording his decision on such question under S. 33 or S. 34 
may be specified in the rules to be made by the State Government, the Divisional Can il 
Officer shall obtain the advice of an Advisory Committee to be constituted by the Stat^ 
Government for every division of a canal in such manner as the State Government in ty 
determine by rules made under this Act.” 

(2) after the second paragraph as amended by clause (1), add the following .paragraph- 
namely, — 

“Every Advisory Committee shall consist of not more than five non-official members, 
including the Chairman, who shall be appointed by the State Government on such tenns 
and conditions as may be determined by such rules. 

The advice of the Advisory Committee shall be binding on the Divisional Can d 
Officer : 

Provided that where the Divisional Canal Officer is unable to accept such advice i.c 
shall, with his opinion expressed thereon, refer the question to the Commissioner whe 
shall, 

(a) if he accepts the advice, pass an order accordingly; and 

(b) if he does not accept the advice, refer the question to the State Government, with hi- 
opinion expressed thereon, whose decision on such reference shall be final.” 

— XXII of 130O> S. 2. 

Section 33 — Note 1 (conid.) the case of the plaintiff as laid in the plainf 

therefore immaterial. 1957 All 204 (205) [AIR falls within the purview of S. 33. If therefor^ 

V 44 C 55] (DB). the plaintiff’s case^ as stated in the plaint, ; 

[2] The expression “unauthorised use” in that he iis^ water from the tanks for irrigat- 

R. 27 of the Rules made under the Act refers ing his trees and that he never took water 
to Ss. 33 and 35. 1957 All 204 (205) [AIR from the canal authorities outside the term- 

V 44 C 55] (DB). of his contract, the section has obviously no 

— application. It is well settled that 

Section 35 — Note 1 diction of a Court has to be determined on 

[1] Section 35 of Northern India Canal and the allegations made in the plaint 
Drainage Act can have no application, unless cannot be thrown out on ground pleaded 
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UTTAB PRADESH 

In its anplicalion to Uttar Pradesh in respect of any State Tvilx»-weil, reference to a 'Divi. 
sional Canal-officer’ in this section shall be deemed to be a reference to a ‘Divisional Otiiccr.’ 

— U. P. Act XU of 1936, S. 6 [w. e. f. 13-349371, 

36* Charge on occupier for water, how determined. 

The rates to be charged for canal-water supplied for purposes of irrigation 
to the occupiers of land shall be determined l>y the rules*^ to Ik? made bv tlie 
[State Government], and such occupiers as accept the water shall pay for it 
accordingly. 

‘‘Occupier’s rate.’’ 

A rate so charged shall be called the ‘^occupier’s rate.” 

'’[The rules hereinbefore referred to may prescribe and determine what 
persons or classes of persons are to be deemed to be occupiers for the purposes 
of this section, and may also determine the several liabilities, in respect of the 
payment of the occupier’s rate, of tenants and of persons to whom tenants may 
have sublet their lands or of proprietors and of persons to whom proprietors 
may have let the lands held by them in cultivating occupancy.] 

[a[ See Punj. Caz., 1903, Pt. I, pp. 223, 224. For Uttar Pnuiesh, under S. 15. lb] 

Inserted bv' tlic Northern India Canal and I")! ain.i^e (Amcaulrnent UAct , 1899 uXV I of 

1899), S. 2.' 

37* “Owner’s rate.” 

In addition to the occupier’.s rate, a rate to be called the “owner’s rate” may 
be imposed, according to rules^ to lie made l)y the ^[State Government], on the 
owners of canal-irrigated lands, in re.spect of the lienefit which they derive 
from such irrigation, 

[a] See the Punjiih and the U. P. Rules and Orders. 

See also under S. 75. 


38 # Amount of owner’s rate. 

The owner’s rate shall not e.x'ceed the sum which, under the rules for (he 
time being in force for the assessment of land-reweime, might be assessed on 
such land on account of the increase in lh<‘ annual value or produce thereof 
caused by the canal-irrigation. And, for the pur[)()se of tliis section only, land 
which IS permanently settled or held free of revenue shall be considercti as 
though it were temporarily settled and liable to payment of revenue. 


39* Owner's rate, when not chargeable. 

No owner's rate shall be chargeable either on the owner or occupier of land 
temporarily assessed to pay land-revenue at irrigation -rates, during the 
currency of such assessment. 


40 . When occupier is to pay both owner’s rate and occupier’s rate. 

If such land is occupied by the owner, 

or if it is occupied by a tenant whose rent i.s not liable to enhanccmeul on 
the ground that the value of the produce of the land or the productive powers 
of the land has or have been increased by irrigation. 

such owner or tenant shall pay the owner’s rate as well a.s the occupier’s rate. 


Section 35 — Note 1 (confd.) 

the written statement. 1947 Lah 236 v237 1 

,AIR V 34 C 46] (DB). 

[2] The expression “unauthorised use” in 
S. 58 and R. 27 of the Rules made under this 
Act includes the case of a person who may 
not have deliberately broken tlie canal or 
taken water to his land in an unauthorised 
WMuiner but on whose land water has flowed 
I5tving benefit to it by such overflow. 1957 All 
^ (205) [AIR V 44 C 55] (DB). 


Section 40 — Note 1 

[1] The object of S. 40 is to provide that 
n certain cases, the tenants shali pay the 
owner’s rate, and. that, in other cases, the 
enant shall not be liable to pay and that ho 
ihall also not be liable to oay ‘if, when the 
unount of rent was fixed, the land wn« irri- 
rated from the canal.” (’85) 1885 Pun Re 
No. 88, p. 185 (187) (DB). 



880 Cs 41-g 4& M 1} [Tbk] Nobthbbm Ihdia. Gamai. and Dbainaob Act, 1878 

STATE AMENDMENT 

PUNJAB 

In it* application to Punjab Section 40 has been repealed by the Punjab Tenancy Act 
1887 (XVI of 1887), S. 3 and Scb. 

41. Power to make rules for apportioning owner’s rate. 

In the case of a tenant with a right of occupancy, the ^ [State Government] 
shall have power to make rules for dividing the owner’s rate between such 
tenant and his landlord, proportionately to the extent of the beneficial interest 
of each in the land. 

STATE AMENDMENT 

PUNJAB 

In its application to Punjab section 41 has been repealed by the Punjab Tenancy Act, 1887 
(XVI of mi\ S. 3 and Sch. 

42* When owner is to pay owner’s rate. 

If the owner of the land is not the occupier, but has power to enhance the 
rent of the occupier on the ground that the value of the produce or the produc- 
tive powers of the land has or have been increased by irrigation, 

or if, when the amount of a rent was fixed, the land was irrigated from the 
canal, 

the owner sliall pay the owner’s rate. 

STATE AMENDMENT 

PUNJAB 

In its application to Punjab section 42 has been repealed by the Punjab Tenancy Act, 18S7 
(XVI of 1887), S. 3 and Sch. 

43« Effect of introduction of canal-irrigation on landlord's right to enhance. 

If a revision of settlement is a ground for entertaining a suit for the enhance- 
ment of rent, the introduction of canal-irrigation into any land shall have the 
same effect on the landford’s right to re-ennance the rent of a tenant with a 
right of occupancy of such land, as if a revision of settlement had taken place, 
under which the revenue payable in respect of such land had been increased. 

STATE AMENDMENT 

PUNJAB 

In its application to Punjab section 43 has been repealed by the Piinjah Tenancy Act, 1887 
(XVI of 1887), S. 3 and Sch. 

44. Water-rate by whom payable, when charged on land held by several 

owners. 

Where a water-rate is charged on land held by several joint owners, it shall 
be payable by the manager or other person who receives the rents or profits of 
such land, and may be deducted by him from such rents or profits before 
division, or may be recovered by him from the persons liable to such rate in the 
manner customary in the recovery of other charges on such rents or profits. 

Recovery of charges 

45. Certified dues recoverable as land-revenue. 

Any sum lawfully due under this Part, and certified by the Divisional Canal- 
oflBcer to be so due, which remains unpaid after the day on which it becomes 
due, shall be recoverable by the Collector from the person liable for the same 
as if it were an arrear of land- revenue. 

Section 45- Note 1 (141) (’03) 25 All 527 (532) : 30 Ind App 

[1] By virtue of S. 45, a suit for the reco- 172 (PC). , 

very of excess payment in respect of irriga- [2j Lx)cal Government recovcOTg . 
tion dues cannot lie in a civil Court as these under S. 45 from plainUff for wrongful ^ 
dues are recoverable only by the collector as canal water — Plaintiff 
provided in this section. (1900) 22 All 139 under protest within meaning of S. 78, runj* 
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STATE AMENDMENT 

UTTAR PRADESH 

(i) In its application to Uttar Pratlesh for S. 45 subMitut^ the following, namely: — 

“45. Ceriifi^ dues to be recovered as land^retenue. --Huh jeet to the provisions of Ss. 48 
and 47 any sum lawfully due under this Part and certifitnl by Divisional Canal-officer to 
he so due which remains unpaid after the day on which it hwomes due shall be recovcreil 
by the Collector from the i^erson liable for the same as if it were an arrear of land- 
revenue.” — V. P. Act VT of 1932» S, 2. 

(ii) In its application to Uttar Pradesh in respect of any State Tulx*- well, reference to a 

‘Divisional Canal-officer’ in this section shall l>e (WituhI to be a reference to a ‘Ilivisional 
officer*. — U. P. Act XII of 1936. S. 8 [w. c. f. 13.8*1937.) 

48. Power to contract for collection of canal-dues. 

The Divisional Canal-officer or the Collector may enter into an ajtreeinent 
with any person for the collection and payment to the State Government l>y 
such person of any sum payable niuler this Act by a third party. 

When such agreement has been made, such person may recover such sum l)y 
suit as though it were a del)t due to him. or an arrear of rent tint' to him on 
account of the land, work or building in respect of which such sum is payable, 
or for or in which the canal-water snail have* been supplied or usecl. 

If such person makes default in the payment of any sum collected by him 
under this section, such sum may be recovered from him by the Colh^etor under 
section 15; and, if such sum or any part of it be still due by tlie said third party, 
the sum or part so due may be recovered in like manner by the C^ollcctor from 
such third party. 

STATE AMENDMENT 

UTTAR PRADESH 

In its application to Uttar Pradesh in respei t of any St.ite tn!^c-\v('ll, n'lcremo to u ‘Divi- 
sional Canal-officer’ in this section sliall he deemed to l)e a relenaiee to a ‘Divisional Olfieer’. 

--U. P. Act XII of 1986. S. 8 [w. e. f. 8-8-19871. 


4T« Lambardars may be required to collect canal-dues. 

The Collector may recpiirc the laml)ardar, or person under engagement to 
pay the land-revenue of any estate, to collect and pay any sums payable under 
this Act by a third party, in respect of any land or water in such estate. 

Such sums shall be recoverable Iw the Collector as if they were arrears of 
land-revenue due in respect of the uefaulter's share in such estate; 

and for the purpose of collecting such sums from tlie sulx)rdinate /emindars, 
raiyats, ^[tenants or sub-tenants], such larnbardar or person may exercise the 
powers, and shall be subject to the rules, laid down in the law for the time 
being in force in respect to the collection by him of the rents of land or of 
shares of land-revenue. 


The ^ [State Government] shall provide — 

(a) for remunerating persons collecting sums under this section; or 

(b) for indemnifying them against expenses properly incurred by them in 

such collection; or 


(c) for both such purposes. 

[a] Substituted for “or tenants” hy the Northern India Canal and Draiij.ij(e (Amendment) 
Act, 1899 (XVT of 1899). S. 3. 


Section 45 — Note 1 (contd.) 

Land Revenue Act — Suit for refund — Juris- 
diction of civil Court is ousted. 1947 Lah 236 
(238) [AIR V 84 C 461. 

[But see (’03) 25 All 527 (532) : 30 Ind App 
172 (PC).] 

[3] Section 45 only provides for recovery 
of the charge by the Collector as if it were an 
wtear of land-revenue. It gives authority to 
the Collector to recover the charge, but doc# 


not lay down the manner in whic ) the charge 
is to f>e realised. Powers of Revenue Officers 
in the matter of realization of l^nd Revenue 
and the mode of realizing it are defined and 
settled by the Punjab Land R<?venue Act 
which is in force in the State. There is 
nothing wrong about recovery bdng made by 
tlie Tah^^ddar. 1956 Pepsu 40 (48) [AIR V 43 
C 15] (DB) 
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UTTAR PRADESH 


STATE AMENDMENT 


In its application to Uttar Pradesh, for section 47 9ui>siiluie the following, namely : — 

*‘47. Grant of j^rmUnion to lambardars to collect canal^dues, — (1) If the lambardar or 
person under engagement to pay the land revenue of anv estate desires to collect and pay 
to the Provincial Government any sums nayable under this Act by a third party in respect 
of any land or water in such an estate he shall apply to the Collector and the Collector 
may grant or refuse his application, 

(2) Where such application has been allowed such sums shall be recoverable from the 
lambardar or persons under engagement to pay the land revenue of any estate by the 
collector as if they were arrears oi land-revenue. 

(3) The lambardar or person under engagement to pay the land revenue of any estate 
whose application to make collections under this section has been allowed by the Collector 
may for the purpose of collecting such sums from the subordinate zarninaars, tenants or 
sub-tenants exercise the powers, and shall be subject to the rules laid down in the law for 
the time being in force in respect of the collection by him of the rents of land or of the 
shares of land-revenue. 

(4) The Provincial Government shall provide — 

(a) for remunerating persons collecting sums, under this section; or 

(b) for indemnifying them against cYpenses properly incurred by them in such 
collection; or 

(c) for both purposes.” — U. P. Act VI of 1932, S. 3. 


48. Fines excluded from sections 45, 46, 47- 
Nothing in section 45, 46 or 47 applies to fines. 


PART VI 

Of CANAL-NAVIGATION 

49. Detainer of vessels violating rules. 

Any vessel entering or navigating any canal contrary to tlie rules made in 
that behalf by the ^ [State Government], or so as to cause clanger to the canal or 
the other vessels therein, may be removed or detained, or both removed and 
detained, by the Divisional Canal-officer, or by any other person duly authorised 
in this behalf. 

Liability of owners of vessels causing damage. 

The owner of any vessel causing damage to a canal, or removed or detained 
under this section, shall be liable to pay to the ^[State Government] such sum 
as the Divisional Canal-officer, with the approval of the Superintending Canal - 
officer, determines to be necessary to defray the expenses of repairing such 
damage or of such removal or detention, as the case may be. 

STATE AMENDMENT 

UTTAR PRADESH 

The provisions of Pail VI are not applicable in respect of any State tube-well in Uttar 
prade.sh. —U. P. Act Xli of 1936, S. 6 [w. e. f. 13-3-1937;. 

50. Recovery of fines for offences in navigating canals. 

Any fine imposed under this Act upon the owner of any vessel, or the servant 
or agent of such owner or other person in charge of any vessel, for any offence 
in respect of the navigation of such vessel, may be recovered either in the 
manner prescribed by the Code of Criminal Procedure*^ or, if the Magistrate 
imposing the fine so directs, as though it were a charge due in respect of such 
vessel . 

Ja] See now the Code of Criminal Procedure,, 1898 (V of 1898). 

51. Power to seize and detain vessel on failure to pay charges. 

If any charge due under the provisions of this Part in respect of any vessel 
is not paid on demand to the person authorised to collect the same, the divi- 
sional Canal-officer may seize and detain such vessel and the furniture thereof, 
\intil the charge so due, together with all expenses and additional charges 
arising from such seizure and detention, is paid in full. 
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S2^ Power to seize cargo or goods, if charges due thereon are not paid. 

If anv charge due under the provisions of this Part in resect of any cargo 
or goods carried in a Government vessel on a canal, or stored on or in lands or 
warehouses occupied for the purposes of a canal is not paid on demand to the 
person authorised to collect the same, the Divisional Canal-officer may seize 
^iich cargo or goods and detain them until the charge so due. together with all 
expenses and additional charges arising from such seizure anti detention, is paid 
in full. 

53- Procedure for recovery of such charges after seizure. 

Within a reasonable time after any seizure under section 51 or section 52. 
the said Canal officer shall give notice to the owner or person in charge of the 
property seized that it, or such portion of it as may be necessary, will, on a day 
to be named in the notice, but not sooner than fifteen days from the date of 
the notice, be sold in satisfaction of the claim on account of whicli such pro- 
perty was seized, unless the claim Ix) discharged l)efore the day so named. 

And, if such claim be not so discharged, the said Canal-officer may, on such 
day, sell the property seized or such part thereof as may Iw necessary to yield 
the amount due, together with the expcn.ses of such seizure and sale : 

Provided that no greater part of the furniture of any ves.sel or of any cargo 
or goods shall 1)C so sold than shall, as nearly as may lx\ suffice to cover the 
amount due in respect of such vessel, cargo or gocxls. 

The residue of such furniture, cargo or goods, and of tlie proceeds of the 
sale, shall be made over to the owner or person in charge of the property seized. 

54- Procedure in respect of vessels abandoned and goods unclaimed. 

If any vessel be found abandoned in a canal, or any cargo or gomls carried 
in a Government vessel on a canal, or stored on or in lands or warehouses 
occupied for the purnoses of a canal, be left \inclaimed for a period of two 
months, the Divisional Canal-officer may take po.ssession of the same. 

The officer so taking possession may publish a notice that, if such vessel and 
its contents, or such cargo or goods, are not claimed previously to a day to be 
named in the notice, not sooner than thirty days from the date of such notice, 
he will sell the same; and, if such vessel, contents, cargo or goods lx? not so 
claimed, he may, at any time after the day named in the notice, proceed to sell 
the same. 

Disposal of proceeds of sale. 

The said vessel and its contents, and the said cargo or goods if unsold, or, if 
a sale has taken place, the proceeds of the sale, after paying all tolls, charges 
and expenses incurred by the Divisional Canal -officer on account of the taking 
possession and sale, shall be made over to the owner of the same, when his 
ownership is established to the sati.sfaction of the Divisional Canal -officer. 

If the Divisional Canal-officer is doubtful to whom such property or proceeds 
should l>e made over, he may direct the property to be sold as aforesaid, and 
the proceeds to be paid into the district treasury, there to be held until the 
right thereto be decided by a Court of com[>etent jurisdiction. 

PART VII 
OF Drainage 

55- Power to prohibit obstructions or order their removal. 

Whenever it appears to the ^ [Stale Covornment] that injury to any land or 
the public health or public convenience has ari.sen or arise from the 

obstruction of any river, stream or drainage-channel, such Cx>vernment may, 
by notification published in the Official Gazette, prohibit, within limits to l>e 
defined in such notification, the formation of any obstruction, or may, within 
such limits, order the removal or other modification of such obstruction. 

[VoL 10.] 2 A.M. 53. 
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Thereupon so much of the said river, stream or drainage-channel as is com. 
prised within such limits shall be held to be a drainage-work as defined in 
section 3. 

STATE AMENDMENT 

UTTAH PRADESH 

The provisions of Part VII are not applicable in respect of any State tube-well in Uttar 
Pradesh— U. P. Act XII of 1936, S. 6 [w. e. f. 1:3-3-19371 

S6. Power to remove obstructions after prohibition. 

The Divisional Canal-officer, or other person authorised by the ^ [State 
Government] in i that Ijehalf, may, after such publication issue an order to the 
person causing or having control over any such obstruction to remove or 
modify the same wuthin a time to be fixed in the order. 

If, within the time so fixed, such person does not comply with the order, the 
said Canal-officer may himself remove or modify the obstruction ; and if the 
person to whom the order was issued does not, when called upon, pay the 
expenses involved in such removal or modification, such expenses shall he 
recoverable by the Collector from him or his representative in interest as'an 
arrear of land-revenue. 

ST. Preparation of schemes for works of improvement. 

Whenever it appears to the [State Government] that any drainage- works 
are necessary for the improvement of any lands, or for the proper cultivation 
or irrigation thereof, 

or that protection from floods or other accumulations of water, or from 
erosion by a river, is required for any lands, the ^ [State Government] ma\ 
cause a scheme for such drainage-works to be drawn up and published, to- 
gether with an estimate of its cost and a statement of the proportion of such 
cost which the ^[State Government] proposes to defray, and a schedule of the 
lands which it is proposed to make chargeable in respect of the scheme. 

STATE AMENDMENT 

SECTION 57.A 
PUNJAH 

“57-A. Tlie provisions contained in sections 30-A to 30-G shall apply to Field Dr iiiis 
as well.”— Pun/. Act XXI of 1958, S. 4 [10-7-1958]. 

58. Powers of persons employed on such schemes. 

The persons authorised by the ^[State Government] to draw up such sclieme 
may exercise all or any of the powers -conferred on the Ganal-officers by 
section 14. 

59. Rate on lands benefited by works. 

An annual rate, in- respect of such scheme, may be charged, according to 
rules to be made by the ^ [State Government], on the owners of all lands which 
shall, in the manner prescribed by such rules, be determined to be so 
chargeable. 

Such rate shall be fixed, as nearly as possible, so as not to exceed either of 
the following limits : — 

( 1 ) six per cent, per annum on the first cost of the said works, adding thereto 
the estimated yearly cost of the maintenance and supervision of the 
same, and deducting therefrom the estimated income, if any, derived 
from the works, excluding the said rate : 

( 2 ) in the case of agricultural land, the sum which under the rules then in 
force for the assessment of land-revenue, might be assessed on such land 
on account of the increase of the annual value or produce thereof caused 
by the drainage- work. 

Such rate may be varied from time to time within such maximum, by the 
^[State GovemmentJ 
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So far as any defect to be remedied is due to any canal, water- course, road 
or other work or obstruction, constructed or caused by the ‘[State CJovernment] 
or by any person, a proportionate share of the cost of the drainage. works 
required for the remedy of the said defect shall be Iwrne by such Government 
or such person, as the case may lie. 


STATE AMENDMENT 


PUNJAB 

For section 59, the follovvinR : — 

“(1) The proportion of the cost, other thiin that which is to ho dofniyeil hy Govern- 
ment, in respect of such sclienie. nuiy he charged from tht' owners of all lands made 
chargeable under section 57, in accordance with rules made bv the State Government in 
this behalf. 


(2) An owner -shall ho competent to contribute towards tlu* charges pavahle hv him 
either wholly or in part in terms of land, labour or cash in the manner prescribtnl by 
rules made in this L>elialf.” — Punj. Act XIX of 19v53, S. 2 [28-4-1953J. 


60* Recovery of rate. 

Any such drainage- rate may he collected and recovered in manner provided 
by sections 45, 46 and 47 for tlie collection and recovery of water-rates. 

STATE AMENDMENT 

PUNJAB 

For section 60, sulstituie li e following ! — 

“Any sum certified by the Divisional Canal Officer to be due under the last preceding 
sec'tion and which remains unpaid after tlie e.vpiry of the period timing w'liich it was 
pavahle, shall be rec overable from the owner liable for tlie same as if it were un arroar 
of land revenue.”~Pnni Act XIX of 1953, S. 2 [28-4-1953.] 


Sim Disposal of claims to compensation. 

Whenever, in pursuance of a notification made under section 55, any 
obstruction is removed or modified, 

or whenever any drainage- work is carried under .section 57, 
all claims for compensation on account of any loss constM|uent on the nnnoval 
or modification of the said obstruction or the construction of such work may 
be made before the Collector, and he shall deal with the same in the manner 
provided in section 10. 

G2« Limitation of such claims. 

No such claim shall l>e entertained after the expiration of one year from the 
occurrence of the loss complained of, unless the Collector is satisfied that the 
claimant had sufficient cause for not making the claim within such period. 


PART VIII 

OF Obtaining Labour for Canals and drainage-works 

S3m Definition of ‘Tabourer*’. 

For the purposes referred to in this Part, the word "Ial>ourer'' includes 

E ersons who exercise any handicraft specified in rules to be made in that bclialf 
y the [State Government]. 

64. Power to prescribe number of labourers to be supplied by persons 
benefited by canal. 

In any district in which a canal or drainage-work is constructed, maintained 
or projected by the ‘(State Government], the ‘[State Government] may, if it 
thinks fit, direct the Collector — 

(a) to ascertain the proprietors, sub-proprietors or farmers whose villages or 
estates are or will be in the judgment of the Collector, benefited by such 
canal or drainage- work, and 
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(b) to set down in a list, having due regard to the circumstances of the 
districts and of the several proprietors, sub*proprietors or farmers, the 
number of labourers which shall be furnished oy any of the said persons, 
jointly or severally, from any such village or estate, for employment on 
any such canal or drainage-work when required as hereinafter provided. 

The Collector may, from time to time, add to or alter such list or any part 
thereof. 

STATE AMENDMENT 

UTTAR PRADESH 

In its to Uttar Pradesh, in respect of any State tiihe-well reference to \ 

‘Divisional Canal-Officer* in this section shall be deemed to be a reference to a “Divisioinl 
Officer'.-U. P. Act XII of 1936, S, 6 [w. e. f. 13-3-1937]. 

B5. Procedure for obtaining labour for works urgently required. 

Whenever it appears to a Divisional Canal-Officer duly authorised by the 
^[State Government] that, unless some work is immediately e.xecuted, such 
serious damage will happen to any canal or drainage-work as to cause sudden 
and extensive public injury, 

and that the labourers necessary for the proper execution thereof cannot he 
obtained in the ordinary manner within the time that can be allowed for the 
execution of such work so as to prevent such injury, tlie said officer may 
require any person named in such list to furnisli as many labourers (not 
exceeding the number which, according to the said list he is liable to supply ) 
as to the said officer seems necessary for the immediate execution of such work. 

Every requisition so made shall be in writing, and shall state — 

(a) the nature and locality of the work to be done; 

(b) the number of labourers to be supplied by the person upon whom the 

requisition is made; and 

(c) the approximate time for which and the clay on which the labourers will 

be recjuired; 

and a copy thereof shall be immediately sent to the Superintending Canal- 
Officer for the information of the ^ [State Government], 

The ^ [State Government] shall fix, and may from time to time alter the rates 
to be paid to any such labourers : 

Provided that such rates shall exceed the highest rates for the time being 
paid in the neighbourhood for similar work. 

In the case of every such labourer, the payment shall continue for the whole 
period during whicli he is, in consequence of the provisions of this part, 
prevented from following his ordinary occupation. 

The ^[State Government] may •[’*' ♦ ♦ that the provisions 

of this part shall apply, either permanently or temporarily (as the case may be), 
to any district or part of a district for the purpose of effecting necessary annual 
silt-clearances, or to prevent the proper operation of a canal or drainage-work 
l>eing stopped or so much interfered with as to stop the established course of 
irrigation or drainage. 

[a] The words “with the previous sanctionlof the Governor-General in Councir’ were 

omitted by the Decentralization Act. 1914 (IV of 1914). 

60# Liability of labourers under requisition. 

When any requisition has been made on any person named in the said list, 
every labourer ordinarily resident within the village or estate of such person 
shall be liable to supply, and to continue to supply, his labour, for the purposes 
aforesaid. 
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PART IX 

OF JURISDICTION 

67* Jurisdiction under this Act of Civil Courts. 

Except where herein otherwise provided, all claims against the ^[State 
Government] in resi>ect of anything done under this Act may l)e tried by the 
Civil Courts; but no such Court shall in any case pass an order as to the supply 
of canal-water to any crop sown or growing at the time of such order. 

68 . Settlement of differences as to mutual rights and liabilities of persons 
interested in water-course. 

Whenever a difference arises l)et\veen two or more persons in regard to their 
mutual rights or liabilities in respect of the use, construction or inuintenance of 
a water-course, any such person may apply in writing to the Divisional Canal- 
officer stating the matter in dispute. vSucli officer shall thereupon give notice to 
the other persons interested that, on a day to he name<l in suclt notice, he will 
proceed to inquire into the said matter. And, after such incjuiry. he shall pass 
his order thereon, unless he transfers (as he is hereby ernpovveretl to do) the 
matter to tlie Collector, who shall thereupon iiujuire into and pass his order on 
the said matter. 

Such order shall be final as to the use or distribution of water for any crop 
sown or growing at the time when such order is made, and shall thereafter 
remain in force until set aside l>y the decree of a Civil Court. 

STATE AMENDMENTS 

PUNJAB 

For the words “Such Officer sliall thercMipon give notice” tlie words “On receipt of such 
application or wlien in tlie opinion of the Divisional Olficcr any such difference* is likedy to 
arise he shall give notice” shall be deemed to lie substituted, 

— Punj. Act XXI of 1054, S. 4. 

UTTAR PRADESH 

(i) Same ns that of Punjab. 

(li) In its application to Uttar Pradesh, in rcspe?ct of any State tulK*-wcn, reference to a 
‘Divisional Canal-oHicer’ in this s(*ction shall he dwmed to be a reference to a Divi- 
sional Officer. — U. P. Act XII of 19v'i6, S, 6 and Sell., item 5, Iw. e. t. lli-i-lOSTJ. 

Section 67 — Note 1 the legal rights of the partie.s. If by reason of 

[1] Government for preventing intersection injury to some iXTson’s legal rights an order 
of canal and stream, constructing a super- passed by a canal officer under S. 68 is found 
bridge — Expert advice drawing Government’s to be defeertive, tlie order can only be set aside 
attention to danger to neighbouring lands as a whole and it is then for tlx? canal officer 
l>eing flooded — Practice of removing silt ob- to draw up a new list of turns from which the 
served for many years but discontinued as defect has been removed. It is impossible for 
being expensive and not necessary for purposes Civil Courts to go into the difficult work of 
of canal authorities — Plaintiff’s lands over- allocation of ^urns a.s if they were canal 
Hooded — Suit for damages and injunction is officers. (’45) 47 Pun L 11 7.3 (73). 

cognizable by civil Courts — Discontinuance [3] Divisional Canal OlHcer has jurisdiction 
amounts to unreasonable conduct or negli- to decide differences even after warabandi is 
gence — Government must pay damages to fixed. 1929 L ih 263 (261) [ AlU V 16]. 

Imiintiff. 1928 All 735 (737, 738) [AIR V 15] Divisional Officer omits to .serve 

^ notice on any of the parlies interested in the 

enquiry under S. 68, his prfw'eedings must be 
Section 68 — Note 1 held to be vitiated on that account. 1933 Lah 

[1] Where differences arise between the 76 (77) [AIK V 26]. 

parties regarding water-course, the aggrieved [5j Where a party who i.s aggrieved by an 
party should apply to the Divisional Canal- order of Executive Engincser passed under 
Officer and his order thereon will be final. S. 68, granting an application tor a new 
The validity of such order can be in a civil warabandi brings a suit In a Civil Court to 
Court within one year from the date of passing ft 'aside, the burden of showing that the 

the order (ailing which the suit will l>e barrea order is unju.st and .ineciuitabie or 
by Art. 14 of the LimitaUon Act. (’93) 1893 improper Ues on him. 1937 Lah 448 (449) 
Pun Re No. 25 p. 132 (136) (DB). [AIR V 24] (DB). 

[2] Civil Courts are only concerned with ' 
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69« Power to summon and examine witnesses. 

Any officer empowered under this Act to conduct any inquiry may exercise 
all such powers connected with the summoning and examining of witnesses as 
are conferred on Civil Courts by the •Code of Civil Procedure, and every such 
inquiry shall be deemed a judicial proceeding. 

[a] See now the Code of Civil Procedure, 1908 (Act V of 1908), 


PART X 

OF OFFENCES AND PENALTIES 
*70# Offences under Act. 

Whoever, without proper authority and voluntarily, does any of the acts 
following, that is to say : — 

( 1 ) damages, alters, enlarges or obstructs any canal or drainage- work ; 

interferes with, increases or diminishes the supply of water in, or the 
flow of water from, through, over or under, any canal or drainage-work; 

( 3 ) interferes with or alters the flow of water in any river or stream, so as to 

endanger, damage or render less useful any canal or drainage-work ; 

( 4 ) being responsible for the maintenance of a water-course, or using a 

water-course, neglects to take proper precautions for the prevention of 
waste of the water thereof, or interferes with the authorised distribution 
of the water therefrom, or uses such water in an unauthorised manner ; 

( 5 ) corrupts or fouls the water of any canal so as to render it less fit for the 

purposes for which it is ordinarily used ; 

( 6 ) causes any vessel to enter or navigate any canal contrary to the rules for 

the time being prescribed by the ^[State Government] for entering or 
navigating suen canal ; 

while navigating on any canal, neglects to take proper precautions for 
the safety of the canal and of vessels thereon ; 

( 8 ) l>eing liable to furnish labourers under Part VIII of this Act, fails without 

reasonable cause, to supply or to assist in supplying the labourers 
required of him ; 

( 9 ) beine a labourer liable to supply his labour under Part VTII of this Act, 

neglects, without reasonable cause, so to supply, and to continue to 
supply, his labour ; 


Section 70 — Note 1 

[1] Before a person can l>e convicted under 
S. 70, there must be a clear finding of fact 
that there was a recognized water course for 
passage of water which has been demolished 
or damaged or altered. In the absence of such 
a finding the person cannot be held to be 
guilty under S. 70. (’50) ILR (1950) All 780 
r783). (Unless, it is shown that a channel was 
a well-recognized one through which the 
people of the locality had a right to take 
water, it cannot be said to be a water course.) 

[2] A tube well was constructed in February 
1946. A and his neighbour, used to take 
water from the well through a channel con- 
structed in A's field after the well was con- 
structed. A demolished the channel in Octo- 
l>er 1946. There was no clear finding that it 
was a well-recognised channel through which 
people of the locality had a right to take 
water — Held, that A could not be field guilty 
of an oflFence under S. 70. (’50) ILR UOSO) 
All 780 (782, 78S). 

[3] Where a water course belongs to a 
person and is on his land and another is per- 


mitted by him to take water through that 
course to his field, a discontinuance of the 
permission by the owner and removal of the 
water course bv him is not an offence under 
S. 70.1942 All 102 (103) [AIR V 29] : ILH 
(1942) All 162 : 43 Cri L Jour 472. 

[4] The preventing of the digging of a 
water course for taking water from a canaL 
does not come within S. 70. 1915 Lah 39 - 


(392) [AIR V 21 : 16 Cri L Jour 202. 

[5] ^'Internal distribution” in a village bv 

the village community is not an authorises! 
distribution within S. 70 (4) as it is not 
formally approved or sanctioned by any canal 
authority. 1920 Lah 317 (317, 318) [AIR V . j: 
1 Lah 604 : 22 Cri L Jour 203 (DB). (Disturb- 
ing the arrangement of the village community 
does not justify conviction.) , 

[6] A aistribution by the proprietary 
only is not authorised distribution 

S. 70 (4). 1920 Lah 317 (317) [AIR V 7] -- 1 
Lah 604 : 22 Cri L Jour 203 (DB). 

[7] A right to obtain the passage of wa^ 
over another man’s property can be secufw 
legally by the Canal Department actmg oo * ^ 
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( 10 ) destroys or moves any level-mark or water-gauge fixed by the authority 
of a public servant ; 

( 12 ) passes, or causes animals or vehicles to pass, on or across any of the 
works, banks or channels of a canal or drainace-work contrary to rules 
made under this Act, after he has been desired to desist therefrom ; 

( 12 ) violates any rule made under this Act, for breach whereof a penalty 
may be incurred ; 

Penalty. 

shall be liable, on conviction before a Magistrate of sucli class as the ^[State 
Government] directs in this behalf, to a fine not exceetling fifty r\ipees, or to 
imprisonment not exceedir\g one month, or to l>oth. 

STATE AMENDMENTS 

PUNJAB 

(i) In clause (2) of S. 70, before the word “interfen^s’h the words “except by the coustrnc- 

tioii of a tube-well’’ shall be (k'tnneil to be inserfefi. 

(ii) Clauses (0) to (9) of the said section shall be di.*enied to l>e omitt4>d. 

- Punj. Act XXI of 1954, S. 4. 

UTTAR PRADESH 

Same as those of Punjab — U. P. Act XII of 1936, S. 6 and Sch., item 6. 1 w.e.f. 13-3-1937]. 


71. Saving of prosecution under other laws. 

Nothing herein contained shall prevent any person from being prosecuted 
under any other law for any offence punishable under this Act : 

Provided that no person shall be punished twice for the same offence. 


Section 70 — Note 1 (enntd.) 
own authority or it can be obtained on tlie 
application of a private person to the Divi- 
sional Canal Officer under section 21 of the 
Act. Such a right can also he obtained by a 
private agrt*ement. But where one person 
merely permits another to take water on a 
water course existing on the former’s land and 
then discontinues the permission and stops the 
water course, he is not guilty under section 70. 
'rhe Act in no way contemplates that one 
man has a right to the passage of water for his 
fields through the fields of another except that 
such right is derived in any of these ways 
from the Canal Authorities or obtained by 
private agreement. 1921 Lab 327 (-327, 328) 
[AIR V 8] : 22 Cri L Jotir 429. 

[8] In revenge for the offence committed by 
the accused, ne was attacked by certain 
persons one of whom used a k*lhi, and the 
none of his nose was shivered into scweral 
fragments — fJeld that under such circum- 
stances the maximum sentence of one month’s 
rigorous imprisonment was not qecessary but 
that 15 days’ rigorous imprisonment was 
enough. 1925 Lah 279 (1) (279) [AIR V 12j. 

[9] A general accusation of breach of rules 
made under S. 70Js wholly inad 0 ( 4 iiate. 1930 
Lah 54 (55) [AIR V 17] : 31 Cri L Jour 528. 

[10] In order to prove an offence under 
S. 430 it is necessary to prove mischief as 
defined in S. 425 and it is also necessary to 
prove that the act committ^ is likely to cause 
a diminution of the supply of water for the 
various purposes meotionM in the section. 
Where all that was moved was that the 
accused forcibly opened the canal distribu- 
tory and apparently diverted the flow of the 
water but tnere was nothing to show that 


they permanently diminisheil the utility of 
the distril)ut()ry or affectwl it injuriously or 
that they practicully dirnini.shed the supply of 
the water — Held, that the uccustfd were 
liable to he convicted under S. 70 and not 
under S. 430, 1. W C. 1934 All 887 (2) (688) 
[AIR V 21] : 35 Cri L Jour 1250. 

(llj A traveller without a permit is priina 
facie an unauthorised person and is not con- 
verted into an authoristxl ix*r.son merely 
because he was a practising lawyer on hla 
way to attend a Magistrate’s Cotirl. 1943 Lah 
298 (.301) [AIR V 30J: 45 Cri L Jour 149 (DH). 

[121 The mere fact of travelling over the 
Canal Insp<*ction Road without a permit is no 
offence under S. 70 (ii), Northern India Canal 
and Drainage Act, the essence of the offence 
l>cing thiit a person should continue to travel 
after he has been desirtnl to desist therefrom, 
1943 Lah 298 (299) [AIR V ,30j : 45 Cri L 
Jour 149 (DH). 

113] Use of water for fmilding is not punish- 
able. Section 70 (12) punishes a txjrson who 
violates any rule made under the Act for a 
breach of which a penalty may fw incurrwL 
The usr* of water from a tank which has l>eeii 
filled with canal water for building of a pucca 
house, though not authorised under Rule 10 of 
section 31, is not penalised (>y any section of 
the Act and is therefore not punishable. 1921 
Lah 187 (2) (188) [AIR V Cri L 

Jour 17. , ^ 

[14] Water course flowing over land — 
Owner demolishing it — Complainant not 
having right of user of water course — Act of 
owner is with authority. 1960 All 656 (657) 
[AIR V 47 C 192] : i9& Cri L Joar 1388 
(DB), 
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72a Compensation to person injured. 

Whenever any person is fined for an oflFence under this Act, the Magistrate 
may direct that the whole or any part of such fine may be paid by way of 
compensation to the person injured by such offence. 

73. Power to arrest without warrant. 

Any person in charge of or employed u|wn any canal or drainage-work may^ 
remove from the lands or buildings oelonging thereto, or may take into custody 
without a warrant and take forthwith before a Magistrate or to the nearest 
police-station, to be dealt with according to law, any person who, within his 
view, commits any of the following offences : — 

(1) wilfully damages or obstructs any canal or drainage- work : 

(2) without proper authority interferes with the supply or flow of water in 

or from any canal or drainage-work, or in any river or stream, so as to 
endanger, damage or render less useful any canal or drainage-work. 

74. Definition of *‘canar’. 

In this Part the word ‘‘canaP' shall (unless there be something repugnant in 
the suliject or context) be deemed to include also all lands occupied by the 
^[State Government] for the purposes of canals, and all buildings, maclunei\ , 
fences, gates and other erections, trees, crops, plantations or other produc e 
occupied by or belonging to the ^ [State Government] upon such lands. 


PART XI 

Of Subsidiary Rules 

75. Power to make, alter and cancel rules. 

The ^ [State Government] may, from time to time ^[* * make rules'* 

to regulate the following matters : — 

(1) the proceedings of any officer who, under any provision of this Act, is 

required or empowered to take action in any matter ; 

(2) the cases in which, and the officers to whom, and the conditions subject 

to which, orders and decisions given under any provision of this Act, 
and not expressly provided for as regards appeal, shall be appealable ; 

(3) the persons by whom, ^fand] the time, place or manner at or in which 

anything for the doing of which provision is made under this Act, shall 
be done ; 

(4) the amount of any charge made under this Act ; and 

(5) generally to carry out the provisions of this Act. 

The [State Government] may from time to time ®[’^ * * ’*'] alter or cancel 
any rules so made. 

Publication of rules. 

Such rules, alterations and cancelments shall be published in the Official 
Gazette, and shall thereupon have the force of law. 

[a] The words “subject to the control of the Governor -General in Council” were 
omUted by the Devolution Act, 1920 (XXXVIII of 1920). [aa] Uttar Pradesh— For rule> 
see U. P. Gazette 1889, Pt. I, page 399; ibid, 1936, Pt. I, pages 1021, 1168; Und, 1924 
Pt. I, page 575: ibid. 1940, Pt. lA, page 533. [b] Inserted by the Amending Act. 1891 
(XII or 1891). [c] The words “subject to the like control” were omitted by Act XXXV III 
of 1920. 

SCHEDULE. [Bepealed by the Bepealing Act, 1873 (XII of 1873), S. 1 
Sch.. PI IL] 


Section 75 — Note 1 

[1] Rule 70. Petitioner objected that he did under R. 70— Appeal lies before Commissioner, 

not do irrigating, did not use canal water and 1955 N U C (Punj) 1369 [AIR V 42J. 
was not liable to pay water rate — Case falls ' 


ITHEl NORTHERN INDIA FERRIES ACT. 1878 
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STATEMENT OF OBJECTS AND REASONS 


“An Act for the regulation of ferries in the 
Punjab is much ne^ed. Up to the 1st June 
1872, when Act No. IV of 1872 .(the Punjab 
Laws Act) came into force, ferries in the 
Punjab were governed by Bengal Regulation 
VI of 1819 ; but by the Punjab Laws Act that 
Regulation was inadvertently repealed, and, 
no other law being substituted for it, there 
has from that date been no law for the con- 
trol of ferries in the Punjab. Another result 
is that, as the law now stands, it would be 
difficult for the Local Government to prevent 
»n unlicensed person from setting up a rival 
fenry alongside of a Government ferry, and 
thus materially reducing the income of the 


latter ferry and i\\c funds available for its 
maintenance. 

To remetly this state of things, and at the 
same time to provide generally for the regu- 
lation of Government ferries, a Bill to regu- 
late ferries in the Punjab was prepaf«<i. Aljout 
the same time the Lieutenant-Governor of the 
North-Western Provinces and Clilef Commis- 
sioner of Oudh submitte<l a draft Bill for the 
regulation of ferries in the territories under 
his administration. The Bill, .so submitted, 
and the Bill for the Punjab, as modified ana 
supplemented in accordance with communi. 
cations subsequently received from the Punjab, 
were found to differ so little, that it was 
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thought advisable to amalgamate the two 
Bills, and accordingly the present Bill, ex- 
tending to the Punjab, the North-Western 
Provinces and Oudh, has been prepared. 

The Bill is based upon the Burma Ferries 
Act, II of 1873, and the provisions of that Act 


have been followed as closely as the different 
circumstances and reauircments of the Pro- 
vinces with which this Bill deals would 
permit. 

♦ if. * ♦ »» 

— Gaz. of Ind., 1878, Part V, page 135. 


ACT HOW AFFECTED BY SUBSEQUENT LEGISLATION 
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[THE] NORTHERN INDIA FERRIES ACT, 1878 
(ACT XVII OF 1878^ 

[9th November, 1878.] 

An Act to regulate Ferries in Northern India. 

Preamble 

Whereas it is expedient to regulate ferries in ^[Uttar Pradesh, Punjab, the 
Central Provinces, Assam, Delhi and Ajmer]; It is hereby enacted as follows: — 
[a] For Statement of Objects and Reasons, see Gazette of India, 1878, Pt. V'., p. 135 ; for 
Preliminary Report of the Select Committee, see ilnd, page 210. 

This Act applies to the Lakhimpur Frontier Tract, and to the Sadiya and Balipara 
Frontier Tracts in Assam, subject to certain modifications, see Assam Government 
notification No. 442-GS 6c 443-GS, dated 26th January, 1940. 

It has been extended to the States inergecl in the State of — 

Madhya Prade.sh : see M. P. Act XII of 1950, Section 3. [3-4-1950]. 

Punjab : Punj. Act V of 19.50, S. 3. [15-4-1950]. 

[bl Subsiituied for “the United Provinces, East Punjab, the Central Provinces, Assam, 
Delhi and Ajmer-Merwara” by A. L. O, 1950. [26-1-1950]. 

I.— PRELIMINARY 

Short title. 

This Act may be called THE NORTHERN INDIA FERRIES ACT, 1878. 

Local extent. 

®[It extends only to Uttar Pradesh, Punjab, the Central Provinces,^ Assam. 
Delhi and Ajmer.] 

Commencement. 

It shall come into force in each of the said territories on such date® as the 
State Government may, by notification in the Official Gazette, fix in this l>ehalf. 
[a] Paragraph 2 has been succe.ssively amended so as to read as above, by A. C. A. O., 
1948 ana A. L. O., 1950. [bl This Act as in force in the Mahakoshal region of Madh)^ 
Pradesh is extended to and shall be in force in all the other regions of that State — M. P. 
Act XXIII of 1958, S. 3 (1). 

In its application to the Vidarbha region of the State of Bombay (now Maharashtra; 
. this Act is repealed — Bom. Act LX of 1959, S. 19. [19-10-1959]. 

[c] The Act was brought into force in Punjab on 1-4-1881, see Punj. Gaz., 1881, Pt. I. 
p. 139; in U. P., on 1-1-1879, N. W, P. and Oudh Gaz., 1878, Pt. I, p. 2035 ; in Assam 
on 1-4-1879, see Assam Gaz., 1879, Pt. I, p. 187. 

STATE AMENDMENT 

MADHYA PRADESH 

In its application to the State of Madhya Pradesh, in section 1 — ** jk 

(a) in second paragraph, lor the words “Central Provinces’* subsiitule * Madhya 
Pradesh” ; 
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(b) for the third paragraph substitute the following : 

“It shall l>e in force in all such territories in which it was in force immeihately l>efore 
the commencement of the Madhya Pradesh Extension of Laws Act. 1958 and sliall conre 
into force on the commencement of the said Act in all such Regions of Madhya Pradesh in 
which it was not in force before such commencement.*’ 

— M. P. Act XXIII of 1958, S. 5 A Sch. 

2« Repeal. by ike lief>ealing Act, 1938 (I of 193S), S. and Sch^] 

3* Interpretation-clause. 

In this Act the word 'Terry*' includes also a bridge^ of boats, pontoons or 
rafts, a swing-bridge, a flying-bridge and a temporary bridge, and the 
approaches to, and landing-places of, a ferry ^[and “Punjab'' and “Ajmer" 
mean the territories which, immediately l>eforethe 1st November, 1956. w’ere 
comprised in the States of Punjab and Ajmer respectively]. 

[a] Added by 2 A. L. O.. 1956. [LI 1-1956]. 

II.~PUBLIC FEUUIES 

4# Power to declare, establish, define and discontinue public ferries. 

The ^[State Government] may from time to time — 

faj declare what ferries shall he deemed public ferries, and the respective 
districts in which, for the purposes of this Act, they shall be deemed to 
be situate ; 

(b) take possession of a private ferry and declare it to be a public ferry ; 

(c) establish new public ferries wlierc, in its opinion, they are needed ; 

(d) define the limits of any public ferry ; 

(e) change the course of any public ferry ; and 

(f) discontinue any public ferry which it deems \innecessary. 

Every such declaration, establishment, definition, change or discontinuance 
shall be made by notification in the Official Gazette : 

""[Provided that when a river lies between two ^[States,] tlie powers conferred 
by this section shall, in respect of such river, be exercised jointly by the ^[Stute 
Governments] of those "^[States] by notifications in their respective Official 
Gazettes ♦ ♦].] 

Provided also that, when any alteration in course or in the limits of a piildic 
ferry is rendered necessary by chances in the river, such alteration may t>e 
made, by an order under his hand, by the Commissioner of the Division in 
which such ferry is situate, or by such other officer as the ^ [State Government] 
may, from time to time, appoint by name or in virtue of his office in this behalf, 
[a] Subsiiiuied for the on'ginal Proviso l>y the Devolution Act, 1920 (XXXVIII of 1920), 
S. 2 and Sch. I, Pt. 1. [hj The words “ancf in any ease where the said l^ocal Coveminents 
fail to agree as regards the exercise of any sucli power they shall ex(srci«kj such power 
subject to the control of the Governor-Cieneral in CouiiciP’ were omitted l>y A. O., 1937. 

[1-4-1957]. 

Section 3 — Note 1 tinder S. 4 subsKiuent to the change, a convic- 

[1] The word “ferry” in ordinary parlance tion under S. 26 for working ferry within (lie 
does not include a pucca bridge over which previously prohibitixl limits, is bad. (TO) 11 
veliicles and persons may pass in order to Cri L Jour 595 (596) (All), 
cross a river. A pucca bridge which is a part [2] What the notification obviouslv means 
of highway is not therefore included within is that the banks of the river up and down the 
the definition in S. 3 nor can it lae said to f>e stream within a distance of 440 yards would 
an approach to or landing-place of a ferry. be taken to be parts of the ferry. T h* Govern- 

Uuder S. 4 the Government has a right to ment could never have inttmdfd to include in 

declare only ferries to be public ferries. It this ferry the bridges and public roads with- 

cannot declare pucca bridges to be public in this distance. The obvious meaning of the 
ferries. No toll tax can therefore be levied for notification is that the bank of the river up to 

crossing such bridges. 1956 All 7 (8) [AIR that distance would l>e taken to be parts of the 

V 43 C 4], feny and not every article or thing situate 

Section 4 — Note 1 within 44t) yards of the ferry. 1956 All 7 (8) 

[13 Where the course of a river has changed [AIR V 43 C 4]. 
and there has been no specification of limits ' ' ' ' 
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STATE AMENDMENTS 

AJMER 

SuMiiute the words ‘‘the Deputy Commissioner” for the words ‘‘the Commissioner of the 
Division in which such ferry is situate”. — Act VI of 1945, S. 3 and Sch. II. [16-4-1945]. 
UTTAR PRADESH 

In the first proviso to S. 4 l>etween the words “two States” and the words “the pow ers” 
insert the words “to which this Act applies”. 

— U. P. Act VIII of 1960, S. 2 [w. r.e. f., 22-5-1950]. 

5m Claims for compensation. 

Claims for compensation for any loss sustained by any person in consequence 
of a private ferry being taken possession of under section 4 , shall be inquired 
into by the Magistrate of the district in which such ferry is situate, or such 
officer as he appoints in this tehalf, and submitted for the consideration and 
orders of the ^ [State Government]. 

6m Superintendence of public ferries. 

The immediate superintendence of every public ferry shall, except as 
provided in section 7 *[and section 7A], be vested in the Magistrate of the 
district in which such ferry is situate, or in such other officer as the ^ [State 
Government] may, from time to time, appoint by name or in virtue of his ofHce 
in this behalf; 

and such Magistrate or officer shall, except when the tolls at such ferrv are 
leased, make all necessary arrangements for the supply of boats for such ferry, 
and for the collection of the authorised tolls leviable thereat. 

[a] Inserted in the application of the Act to — 

The U. P. by the U. P. Local Boards Act, 1883 (XIV of 1883), S. 65. 

The Punjab, by the Punjab District Boards Act, 1883 (XX of 1883), S. 79. 

The Madhya Pradesh by the C. P. Local Self-Government Act, 1883 (I of ISSV, 
S. 44; and 

Assam, by the Assam Local Self-Government Act, 1952 (Asm- XXV of 195 V', 
Chap. VIII, item 2. 

But these words are not applicable to Ajmer. 

7. Management may be vested in municipality. 

The ^[State Government] mav direct that any public ferry situate within the 
limits of a town be managea by the officer or public body charged with the 
superintendence of the municipal arrangements of such town; 

^[and thereupon that ferry shall l^e managed accordingly.] 

[a] Substituted by A. O., 1937 for the following words — 

“and may further direct that all or any part of the proceeds from such ferry Ikj 
paid into the municipal fund of such town; 

and thereupon such ferry shall be managed, and such proceeds or part thereot 
shall be paid, accordingly.” 

‘17A. Management may be vested in District Council or District or Local 
Board. 

The State Government may direct that any public ferry wholly or partly 
within the area subject to the authority of a District Council or a District 
Board or, a Local Board in the State be managed by that Council or Board, and 
thereupon that ferry shall be managed accordingly.] 

[a] Substituted for the former section 7 A, by A. O., 1937 [1-4-19 37]. _ 

Section 6 — Note 1 Magistrate as an arrear of land revenue. ('59' 

[Ir] The legislature used two different words ILR (1959) Punj 1008 (1015). 

‘superintendence* and ‘managed* in Ss. 6 and 

7A. The word ‘vested* appears in S. 6 but does Section 7A — Note 1 i- 

not appear in S. 7 A. It, therefore, appears that, [1] The provisions of the Act are y>plicabie 
the rights of a District Board under S. 7 A are even when the management of a public terry 
not of the same nature as the rights of the is transferred to a local body, such as 
Magistrate under S. 6. 1958 Ail 464 (465) [AIR cipal Committee or District Board, under • 
V 45 C 114]. or 7A of the Act. {'59) ILR (1959) Pum 

[2] The arears due from a lessee of the tolls 1008 (1014) * 1958 All 464 (466) [Am V 45 
of a public ferry can be recovered by the C 114]. 
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STATE AMENDMENT 

ASSAM 

For section TA substituU the following, namely, — 

“7A. The State Government may direct that any nuhlic ferry, wholly or partly within 
the area siibiect to the authority of an Anchalik Pancnayat in the State 1 k» managc^l hy the 
Anchalik Panchayat and thereupon the ferry shall l>e managed accordingly.” 

—Assam Act XXIV of 1959, S. 166 Cc Sch. B. 

MS. Letting ferry tohs by auction. 

The tolls of any public ferry may, from time to time, l>o let by public auction 
for a term not exceeding five years with the approval of the Commissioner,*^ or 
by public auction, or otherwise than by piiWic auction, for any term with the 
previous sanction of the vState Government. 

The lessee shall conform to the rules made under this Act for the manage- 
ment and control of the ferry, and may l>e called upon l>y the oflicer in whom 
the immediate superintendence of the ferry is vested, or, if the ferry is 
managed hy a municipal or other public l>ody under section 7 or section 7A,^' 
then tn' that body, to give such security for his good conduct and for the 
punctual payment of the rent as the officer or body, as the case may be, 
thinks fit. 

When the tolls are put up to public auction, the said officer or !)ody, as the 
case may he, or the officer conducting the sale on his or its behalf, may, for 
reasons recorded in writing, refuse to accept the offer of tlie highest l)idder, 
and may accept any other bid, or may withdraw the tolls from auction.] 

[a] Sub’ll it uted tor tiu* original section by the Northern India Ferries (Amendment) Act, 
1886 (III of 1886), S. 1. ibj In its application to Ajmer t{)r the word “Commissioner” 
“Dep\ity Commissioner”, see Act V'l ot 1945, Sch. II. [t ] Tlie wortls “or 
section 7 A” are inapplicable to Ajmer. 

Section 8 — Note 1 14] Settleinejit of Ferry Holes, Part 11, H. 1;J 

IT] The public ferry remains in the posses- — Hnleis in no way prejndieul to contents of 
sion of the public autliorities aiul all that is S. 8. (*58) ILH (1953) 5 Assam 380 (,387). 

let is a right to coihx:t the tolls of that public ^ 15] The powers ex(*rciMMl [)y the Chief 

ferry. Such a right is not immovable proj>erty FngirR‘<'r under paragraph 50 of the Code, 
and the lessee has no right to sue f(tr recovery were exereisahle. \inder the notification by tl»e 
of possession uncltn* S. 9, Spt'cific Helief Act. Additional Chief Engineer. The power exer- 
1936 All 856 (857) [AlU V 23] ; ILH (1937) ci.sed by the Chief Kjjgineer under the provi. 
All 193 (DH). sions of the Northern India Ferries Act is an 

[2] Reading the Act as a wliole, the scheme atirninistrative power and, in the absence 

in respect o? settlement of tolls of a public of any clear definition of the word ‘Chief 

ferry seems to be that the State Government Engine(*r,* the power nmhfr H. 19 (b) of the 

exercises only a povv-er of approval or sup<Tin-. Hule.s frametl under S. 12 of tlie Northern . 

tendence under certain cases either before or India Ferries Act could l)e, by notification, 
after the settlement and the Government is exercised hy the Additional Chief Engiruwr. 
not competent to (exercise the powers of direct 1 he provisions of R. 19 (a) and (b) clearly 
settlement unless it is so empowered by any of give power to the Chief Engineer or, the Aa- 
the rules framed under S. 12 of the Act which ditional Chief EngintnJr, not to accept t!»c 
provides for framing of rules subject to the highest bid and to dir(‘ct .settleirient witli any 
Ciovernmenl control, generally to carryout other bi<lder. There is nothinff in this rule 
the purposes of tlie Act and for the purposes which makes it obligatory for the Chief Eii^ 
enumerated therein. 1959 Assam (210) giner*r to accept only the price offered hy a 

[AIR V 46C46i (DB). Indder at the auction sale, and not to accept 

13] The general principle laid down by S. 8 any higher price even if offered by him. Hut 
seems to l)e that for any period kisser tlian the Chief Engineer cannot reject the lughesi 
five years, the settlement of the tolls of any unless he records his reasons m writing 

public ferry should norrnallv be bv public lor so doing. It is not a discretion to be cxer- 
auction subject to the approval of tht* Com- cised arbitrarily. If the reason .s are nx^orded 
missioiier or the Chief Engineer. But in case by the Chief Engineer, they may be examUic<l 
of some emergency or for special reasons, the by the High Court under Art. 226 of the 
Government might'take the case out of the Constitution. Where there are no reasons re- 
general rule of settlement by public auction. corded in writing bv tlie Additional Chief 

What is reciuired under S. 8 is that the Engineer and the only writing is a teli^ram 

Government should decide earlier as to the which was sent by the Additional Chief En- 

method of the proposed settlement if they ffineer to the Ex^utive Engineer, that b not 

want to take the case out of the general rule a compliance with the provifion of R. 19 (b) 
and the prewidure should be sanctioned bv it and cannot he said to l>e recording masons 

in advance. 1959 Assam 209 (210) [AIR V 46 for disapproval of the bid accepted by the 

C 461 (DB) officer conducting the sale. Apart from thU 



846 [b 9-s 11 N i] 


[The] Nobthbbn India Fbbbies Act, 1878 


9m Recovery of arrears from lessee. 

All arrears due by the lessee of the tolls of a public ferry on account of hi?; 
lease may be recovered from the lessee or his surety (if any) by the Magistrate 
of the district in which such ferry is situate as if they were arrears of land, 
revenue. 

lO. Power to cancel lease. 

The ^ [State Government] may cancel the lease of the tolls of any public ferrv 
on the expiration of six months* notice in writing to the lessee of its intention 
to cancel such lease. 

When any lease is cancelled under this section, the Magistrate of the district 
in which such ferry is situate shall pay to the lessee such compensation as sucli 
Magistrate may, with the previous sanction of the [State Government], award. 

OBJECTS AND REASONS 

‘Tt has been objected that the period of section 24, which gives power to canc el i 

notice (six months) required by section 10 for lease at once for any breach of rule ; aiui 

the cancellation of a ferry lease is too long, when it is desired to cancel a lease on mv 

“especially with reference to the grave public other ground, as e.g., with a view to intiD^lne. 

inconvenience that might be caused by the ing some improved means of commniiicatinu, 

f )roIonged continuance in his position of a we do not consider the period of six mouths 

essee w'hose conduct might not be satis- excessive. Lessees can scarcely be expe( t{\i { > 

factory.” On this we would observe that the make satisfactory arrangements if they ir • 

case of a lessee whose conduct is unsatisfac- liable to be arbitrarily ejected on short 

tory seems to be sufficiently provided for by notice.” — S.C.R. 


11. Surrender of lease. 

The lessee of the tolls of a public ferry may surrender his lease on the 
expiration of one month’s notice in writing to the "^[State Government] of his 
intention to surrender such lease, and on payment to the Magistrate of th(‘ 
district in which such ferry is situate of such compensation as such Magistrate, 
subject to the approval of the Commissioner, may in each case, direct. 


Section 8 — Note 1 (could.) 

rule, S. 8 also points to the same conclusion. 

1959 Assam 107 (107, 108) [A I R V 46 C 23] 

(DB). 

[6] The right to collect tolls on ferry was 
sold by public auction. The Chief Engineer 
however settled the right in favour of third 
party who offered a higher amount, without 
assigning reasons for rejecting highest bidder. 
On the application of the highest bidder the 
order was set aside by the High Court and 
the Chief Engineer was direc^ted to consider 
matter and pass order in accordance with 
R. 19 (b) of the Rules framed under the Act. 
But that officer referred the matter to Govern- 
ment, w'hich then passed an order for dropp- 
ing the proposal to sell the right by public 
auction and directing also tlie resettlement of 
the right in favour of the third party. Held, 
that although the Government initially had a 
right to choose the procedure by which it 
would settle the right it could not after having 
chosen the methoti once change its mind and 
adopt a new procedure which had the effect 
of circumventing the order of the Court. But 
although the order of the Government could 
be Cancelled on that ground the Court could 
not grant a writ of mandamus directing the 
grant of the permit to the TOtitioner. The 
only order that could be issued was to direct 
the Chief Engineer to apply his mind to the 
question and pass such order as was permissi- 
ble under law. 1959 Assam 109 (170) [A I R 
V46CSe3(DB). 


Section 9 — Note 1 

fl] The proprietary right in and over jn 
well as all control of a public ferry contiaup 
to remain with tlie State, even where its limit, 
ed management is transferred to the Miirm i- 
pal Committee or the District Board. Tie* 
rents and compensation, even though tli'. v 
may be payable to the public body to \\ hic fi 
the management is transferred, «re to form 
part of the revenues of the State. The arrears 
due from a lessee of the tolls of a puldic lerrv; 
can be recovered by the Magistrate as arrears of 
land revenue. (’59) ILR(1959)Punj 1008 (1015'. 

[2] The conditions necessary for taking a< - 
tion under S. 9 are : (1) Public ferry, (2) K* »se 
to collect tolls, and (3) arrears due b% the 
lessee. Where all these conditions are fiilfille<i 
it is open to the District Board to take u tioa 
under S. 9. The remedy under S. 9 is availa- 
ble even when management of a public ferry 
is made over to a District Board under S. -A. 
1958 All 464 (466) [AIR V 45 C 114j. ^ ^ 

[But see 1950 L^h 193 (195) [A I R V 37 C 
60] : Pak L R (1950) Lah 711.] 

Section 11 — Note 1 
[1] The compensation which a less^ 
to pay in respect of the surrender is to be 
determined by the District Magistrate and tilj 
that is determined and paid the lessee vyouki 
be responsible to pay rent under the 
Jurisdiction of Civil Courts to , 5 

matter is expressly barred by S. 34. ( 59) ILK 
(1959) Punj 1008 (1010). 
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STATE AMENDMENTS 

AJMER 

For the word “Commissioner” substitute the wonls “Deputy Commissioner". — Act \T of 
1945, Sch. II. 

UTTAR PRADESH 

In section 11, for the words "one month's notice” substitute the words “thn\' months’ 
notice”. — U. P. Act XXIX of 1948. S. 2. 

12 . Power to make rules. 

Subject to the control of the State Government, the Commissioner of a divi- 
sion, or such other officer as the State Government may, from time to time, 
appoint in this behalf, by name or in virtue of Ins ollicc, may, from time to 
time, make rules consistent with this Act — 

(a) for the control and tlie management of all public ferries within such 
division and for regulating the traffic at such ferries ; 

^[(b) for regulating the time and manner at and in which, and the terms on 
which, the tolls of such ferries rnav be let by auction, and prescribing 
the persons by whom auctions may he conducted ;] 

(c) for comi>ensating persons who have compounded for tolls payable for the 

use of any such ferry when such ferry lias been discontinued before the 
expiration of the period compounded for ; and 

(d) generally to carry out the purposes of this Act ; 

and, when tlie tolls of a ferry have been let under section cS, such Commissioner 
or other officer may, from time to time (subject as aforesaid), make additional 
rules consistent with this Act — 

(e) for collecting tlie rents payable for the tolls of such ferries ; 

(f) in cases in which the communication is to be established by means of a 

bridge of boats, pontoons or rafts, or a swingliridge, Ifyingdiridge 
or temporary bridge, for regidating the time and manner at and in which 
such bridge shall lie constructed and maintained and opened for the 
passage of vessels and rafts through the same ; and 

(g) in cases in which the traffic is conveyed in l>oats. for regulating (1) the 

number and kind of such boats and their dimensions atid e<iuipmcnt ; (2) 
the number of the crew to be kejit by the lessee for each boat ; (3) the 
maintenance of such boats continually in good condition ; (1) the liours 
during which, and the intervals within which, tlie lessee shall be bound 
to ply ; and (5) the number of passengers, animals and vehicles, and the 
bulk and weight of other things, tliat may l>e carried in each kind of 
boat at one trip. 

The lessee shall make such returns of traffic as the Commissioner or other 
officer as aforesaid may, from time to time, require. 

[a] Substituted by the Northern India Ferries (Amendment) Act, (lU of 1886) 

S. 1 (2). 

Section 12 — Note 1 in the rides for cxjnfirmation of the order of 

[1] Where the highest hid at an auction sale the sub-divisional Officer by the Deputy Com- 
of public ferry for a period of one year, is ac- missioner. Hides 13 and 14 do not give any 
cepted by the s id )-cfi visional Officer and the such power to the Deputy Commissioner. 
1/4 price is deposited by the bidder the sale There is also no provision for apjxrals in the 
becomes complete and the Deputy Commis- rules. (’53) ILH (^1953) 5 Assam 3^) (381). 
siofier has no jurisdiction thereafter to direct [2] The Deputy Commissioner by general 
a re-sale of the ferry. Rule 13 merely deabs power of Superintendence or Control cannot 
with certain proposals which deviate from rescind the settlement. The powc^ of the 
the requirements of Rules 11 and 12. It has I>eputy Ornirnissioner to cancel a lease is 
got no appiiction at all to completed auction given under the Hides and it is only at that 
»l«s in which the highest bid is accepted and stage that he can interfere. (’53) I L R (1953) 
the deposit required by the rules has been 5 Assam 380 (383, 384). 

made. Rules 19 to 21 read together show that ^3 irsimed under S. 12 of the Act is 

the tale becomes complete wt^n the final bid prejudicial to the contehtf of S. 8. 

u acasp^ by the officer conducting the sale. (,53) ([953) 5 330 (332). 

The implication of these rules is that no con- 

waatioii is needed. There is also no provision — 
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STATE AMENDMENT 

AJMER 

In section 12 for the words “the Commissioner of a division” the words “the Deputy 
Commissioner” shall be lubstUuted ; the words “within such division” in clause (a) shall be 
omitted : and for the word “Commissioner" where it occurs for the second and third time the 
words “Deputy Commissioner” shall be substituted . — Act VI of 1945, Sch. II. 

13 . Private ferry not to ply within two miles of public ferry without 
sanction. 

^[Except with the sanction of the Magistrate of the district or of such other 
officer as the State Government may, from time to time, appoint in this behalf, 
by name or in virtue of his office, no person shall establish, maintain or work a 
ferry to or from any point within a distance of two miles from the limits of a 
public ferry] : 

Provided that, in the case of any specified public ferry, the State Government 
may, by notification in the Official Gazette, reduce or increase the said distance 
of two miles to such extent as it thinks fit : 

Provided also that nothing hereinbefore contained shall prevent persons 
plying between two places, one of which is without, and one within, the said 
limits, when the distance between such two places is not less than three miles, 
or apply to boats ^[which do not ply for hire or] which the State Government 
expressly exempts® from the operation of this section. 

[ix\ Subsiituted by tlie Northern India Ferries (Amendment) Act, 1886 (III of 1886\ S. 2. 
[bj Inserted, ibid, [c] Assam — For exemption in favour of I. G. N. U. and \\. S. N. Com- 
pany’s Steamer Services on the Brahmaputra between Dhubri and Dibrugarh to come 
into force from 1-11-1952, see Assam Gaz., 1953, Pt. II-A, page 18. 


STATE AMENDMENT 

MADHYA PRADESH 

After the second proviso, insert the following : — 

** Explanation. — The expression ‘boats which do not ply for hire’ used in the second 
proviso shall not include boats, which, with a view to cause loss to a lessee, carry 
passengers free of charge.”. 

— C. P. Act XXlll of 1937, S. 2 [10-2-1937] and M. P. Act XXIII of 1958, S. 3 (1). 


14* Person using approaches, etc., liable to pay toll. 

Whoever uses the approach to, or landing-place of, a public ferry is liable to 
pay the toll payable for crossing such ferry. 


IS. Tolls. 

‘^Tolls, according to such rates as are, from time to time, fixed by the State 
Government, shall be levied on all persons, animals, vehicles and other things 


Section 13 — Note 1 

[1] The words used in S. 13 are “wdthin a 
distance of two miles from the limits of a pub- 
lic ferry” and there is no reason why the dis- 
tance contemplated by the section should be 
taken to he other than the shortest distance 
l>etween the two points. The riverine distance 
between the two points on the bank cannot be 
taken because it may vary from time to time 
and according to seasons and does not seem to 
have been contemplated by S. 13. 1948 All 
299 (299, 300) [AIR V 35 C 120] : ILR (1948) 
All 320 : 49 Cri L Jour 378 (DB). 


Section 14 — Note 1 

[1] The word “approach” is not limited to 
the distance between the landing place and 
the riverbank and includes an approach from 


the highwav to the landing place. 1933 Lah 
890 (890) [AIK V 20]. 

[2] By merely declaring a particular land as 
approach to the ferry, the rights of the public 
or an individual over and in the land cann^ 
be taken away or destroyed. The words 
“whoever uses the approach” mean that the 
use of the land must be as an approach to a 
ferry. The land will be used as an approach 
to a ferry only if it is used for the purpose oi 
crossing the river. Persons who exercise 
as members of the public over the approac 
land which forms part of the highway, cann 
be said to be using the approach land as an 
approach to a ferry. Mere user of the highway 
as a member of tne public will not 
person liable to pay toll under S. 14 ot t 
1900 Assam 07 (09) [AIR V 47 C 22]. 
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crossing any river by a public ferry and not employed or transmittetl on the 
public service : 

Provided that the State (ioverniuent may, from time to time, <leclare that any 
i>ersons. animals, vehicles or other things shall 1)0 exempt from payment of 
such tolls. 

W’here the tolls of a ferry have been let under section S, any such declaration, 
if made after the date of the ‘’[lease], shall entitle the lessee to such abatement 
of the rent payable in resjiect of the tolls as may l)e fi.vtxi b\ the Commissioner 
of the division or such otluT ollieer as tho Statt^ C»ovta‘nnit‘nt inay, frorn time to 
time, appoint in this l)ehalf by name or in virtue of his oilicc. 

[a 1 So much of S. 15 is rci^alt'd as provitlcs for tlio exemption ir^an pavnu'nt of tolls of 
any persons, animals, vehicles or other things exempttHl hy S. 5 cl the liulian 'I'olls 
(Army and Air Force) Act, PX>1 (2 of l9Ulh. see S. H of that A('t. \\)] SuirsiUuted by I lie 

Northern India Ferries lAinendnient) Act, ISSdlHI of iSNb), S. I , 


STATi: AMF.NDMFNr 

AJMKU 

For the words “Commissioner ol tli<' division'* tlie words “the !“)t>pnty • 

Commissioner’*. — Ac t VI of 1945. vSe h. 11. 

16, Table of tolls. 

The lessee or other person authorised to collect the tolls of any public’ ferry 
shall affix a tabic of such tolls, lei;iblv written or printcHl in tlic vernacular 
language and also, if the Commissioner of the division so directs, in English, in 
some conspic'uous i)Iace near the ferry. 

List of tolls. 

and shall l)e bound to produce, on dcanand. a li.st of the tolls, signed l)v the 
Magistrate of the district or such other olliccr as lie ajrjooints in this l)elialf. 


STATFlANfFNDMFNT 

AJMKH 

Same as that ^ivon niulcr si'c tion 15. 


'"llT. Tolls, rents, compensation and fines are to form part of revenues of 
State. 

All tolls, rents, com}>ensation and fines under this Act (other than lolls 
received by any lessee) shall form part of the revenues of the Statc^. | 

[a] Sufjslit u(ed hy A. ()., 1957 [1*4-1957]. [hj Sec however s(*( tion 27. 


STATi: AMENDMFNT 
SAMBALPUK DISTRICT (ORISSA) 

(i) Existing section 17 sliall i)e nu nilered as snh-se( tioii ( 1) ol section 17 and to the said 
xiib-section the following proviso shall hr* added, namely — 

“Providt^l that, where t lie ferry is entnist<*d to m inagrnncnt of a local authority iinder 
section 7 or section 7A, the receipts from tolls, rents, fines and eompensation reeeivetl 
under this Act shall not bo revenues ot the State and shall be dispfistHl ol as jirovidtul in 
sub-section (djd' 

(ii) The following shall be irtsertt i as sub-section of s(?ctinn 17, namely ; - ' “The sums 

received as tolls, rents, fines and compensation under this Act by a local authority entnista'd 
with the managtmient of a ferry under section 7 or section 7 A shall, in the first instanre, l>e 
appUe<l to defraying all charges incnrretl by it in carrying out this Act and sliall then be 
credited to the funds of the said l(x:al authority.” . « 

— The Sambalpore I..,ocal Self ( iovernment Act, 1959 (Orissa Act VI of 1959) S. 5 and 

Sch. Ill [20-10-1959], 

Notk— T he same amendments have also been made in seetiou 17 

following Orissa Acts, namely,— The Orissa Gram Ranch ivats Act, ir)4« (XV 1^8), 
Sch. I ; The Orissa Lottal (.Government Act, 1949 (XXIl of 1950), Sch. 11 ; Tiie OrUfta 
Municipal Act, 1950 (XXIIl of 1950), Sch. 11. 


Section 17 — Note 1 

[11 The proprietary right in and over as 
well as all control of a public ferry continue 
to remain with the State even where its limit^^d 
®»anagement is transferred to the Municipal 
CGomnuttee or District Board. The rents anti 


compensation, even though thev may be pay- 
able to tfie public body to which the manage- 
ment is transferred, A^e to form part of the 
revenue of the State. (*59) I L B (1959) Funf 
1008 (1015). 


[Vol. 10.1 2 A.M. 54. 
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18* Compounding for tolls. 

The State Government may, if it thinks fit, from time to time, fix rates at 
which any person may compound for the tolls payable for the use of a public 
ferry. 

III.— pritate Ferries 


18. Power to make rules. 

The Commissioner of the division may, with the previous sanction of the 
State Government, from time to time, make rules'" for the maintenance of order 
and for the safety of passengers and property at ferries other than public 
ferries. 

[a] For the Orissa Private Ferries Rules, 1954, see Orissa Gaz., 1954, Pt. HI, page 226, 

STATE AMENDMENT 

AJMER 

Same as that given under section 15. 

. 20 . Tolls. 

The tolls charged at such ferries shall not exceed the highest rates for the 
time being fixed under section 15 for similar public ferries. 

IV.^PENALTIES AND CRIMINAL PROCEDURE 

21 . Penalty for breach of provisions as to table of tolls, list of tolls and 

return of traffic. 

Every lessee or other person authorised to collect the tolls of a public feri \ , 
who neglects to affix and keep in good order and repair the table of tolb 
mentioned in section 16, 

or who wilfully removes, alters or defaces such table, or allows it to become 
illegible, 

or who fails to produce on demand the list of the tolls mentioned in 
section 16, 

and every lessee who neglects to furnish any return required under 
section 12, 

shall be punished with fine which may extend to fifty rupees. 

22 . Penalty for taking unauthorised toll, and for causing delay. 

Every such lessee or other person as aforesaid and any person in possession 
of a private ferry asking or taking more than the lawful toll, or witnout due 
cause delaying any person, animal, vehicle or other thing, shall be punished 
with fine whicm may extend to one hundred rupees. 


23 . Penalty for breach of rules made under sections 12 and 19. 

Every person breaking any rule made under section 12 or section 19 shall be 
punished with imprisonment for a term which may extend to six months, or 
with fine which may extend to two hundred rupees, or with both. 


Section 19 — Note 1 

[1] Section 19 gives power to the Commis- 
sioner to make rules only (1) for the mainten- 
ance of order and (2) for the safety of passen- 
gers and property at private ferries. Any rule 
which does not come within these two classes 
is beyond his powers. The Commissioner can- 
not make a rule prohibiting the establishment 
of another ferry and such a rule would be 
ultra vires, ana a breach of such a rule is no 
offence and cannot be made the basis of a con- 
viction. 1952 All 795 (795) [AIR V 39] : ILR 
(1950) All 283. 


Section 22 — Note 1 , i . 

[1] It is not an offence to ask or take 
ban the authorized toll either once or 
ually. V87) 1887 Pun Re (Cr) No. 65, p. 1 • 
177) (DB). 

[2j It cannot be said that when there n no 
oil, any amount charged as toll dot*s noi 


any amount cnart^eu 

lome under S. 22. No toll being chargeable, 
ny sum charged as toll must be deemed t< 


ly sum cnargea as ton musi utr i , 

charge in excess and therefore punisnao^ 

ndet S.88. 1948 All 100 ( 101 ) [A I B V 
: 431 : 1 L R (1947) All 841 : 49 Cri L Jour 
2 ( 1 ). 
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24. Cancelment of lease on default or breach of rules. 

When any lessee of the tolls of a public ferry makes default in the payment 
of the rent payable in respect of such tolls, or has l>ee!i convicted of an offence 
under section 23. or. having been convicted of an offence under section 21 or 
section 22. is again convicted of an offence under either of those sections, 
the Magistrate of the district may, with the sanction of the Commissioner of 
the division, cancel the lease of the tolls of such ferry, and make other 
arrangements for its management during the whole or any part of the 
term For which the tolls were let. 


STATE AMENDMENT 


AJMER 

Same as that Riven under section 15. 


25. Penalties on passengers offending. 

Every person crossing by any public ferry, or using the approach to, or land- 
ing place thereof, who refuses to pay the proper toll, and every person™ 

who. with intent to avoid payment of such toll, fraudulently or forcibly 
crosses by any such ferry without paying the toll, or 
who obstructs any toll-collector or lessee of the tolls of a puldie ferry, or 
any of his assistants, in any way in ilu' exeention of their duty under 
this Act, or 

who. after being warned by any such toll-collector. lessee or assistant not to 
do so, goes or takes any animals, vehicles or other things into any ferry- 
boat, or upon any bridge, at such a ferry, which is in such a state or so 
loaded as to endanger luiman life or property, or 
who refuses or neglects to leave, or removt' any animals, vehicles or gocxls 
from, any such ferry-boat or bridge, on being ie(juested by such toll- 
collector, lessee or assistant to do so. 
shall be punished with fine which may extend to fifty rupees*. 

[a] The offence under this section is cognizable! — Se^ section 29. 

^|2G* Penalty for maintaining private ferry within prohibited limits. 

Whoever establishes, maintains or works a ferry in contravention of the 
provisions of section 13 shall be punished with fine which may extend to five 
hundred rupees, and with a further fine which may extend to one hundred 
rupees for every day during which the ferry is maintained or worked in 
contravention of those provisions.] 

[a] Substitiite<i tor the original section by the Northern India Feriie.s (Amenclment) Act, 
1886 (III of 1886), S. 2. 

27* Fines payable to lessee. 

Where the tolls of any public ferry have been let under the provisions 
hereinbefore contained, the whole or any portion of any fine realised under 
section 25 or section 26 may, notwithstanding anything contained in section 17, 
be at the discretion of the convicting Magistrate or Bench of Magistrates, paid 
to the lessee. 


28« Penalty for rash navigation and stacking of timber, 

‘‘Whoever navigates, anchors, moors or fastens any vessel or raft, or stacks 
any timber, in a manner so rash or negligent as to damage a public ferry, shall 


Section 25 *— Note 1 

[1] Section 4, First Offender’s Prol>ation 
Act, has no application to a case where a per- 
commits an offence tinder S. 25 by not 
paying the proper toll at ferry and the accused 
cannot be released on giving security as that 
would allow him to escape payment of toll 
altogether, 1945 All 206 (207) [ A I R V 32] t 
IbR (1945) All 270 : 46 Cri L Jour 743. 


Section 20 — Note 1 

[1] Where the course of a river has cbangcxl 
and there has f>e^ni no subsequent sjx*cification 
of limits under S. 4. a conviction for working 
ferry within the previously prohibiteil lirniU 
is bad, (’10) 11 Cri L Jour 595 (596) (All). 
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be punished with imprisonment for a term which may extend to three months 
or with fine which may extend to five hundred rupees, or with both- and the 
toll-collector or lessee of the tolls of such ferry or any of his assistants m i 
seize and detain such vessel, raft or timber pending the inquiry and assessment 
hereinafter mentioned. ' 

[a] The offence under this section is cognizable — See S. 29. 

29 . Power to arrest without warrant. 

The police may arrest without w'arrant any person committing an ofience 
against section 25 or section 28. 

OBJECTS AND REASONS 

“The Police have lieeii empowered (sec- nf that Cmle will apply; and toll-collpc (ors 
tion 29) to arrest without warrant persons 'regards tiieir riglit to 

committing olience.s against sections 25 and trom the Police, tie substantially in 

28. As sucli ollences will accordingly be ' same position as toll-collectors iind(‘r the 
“cognizable” within the meaning of the Cri- 1851.” iNow 

minal Procedure Ccxle, sections 95, 96 and 97 ^‘rititied 7 he Indian Tolls Act, 1851”.] 

— 

30 . Power to try summarily. 

Any Magistrate or Bench of Magistrates having summary jurisdiction under 
Chapter .XVTII of the Code of Criminal Procedure' may try any offence against 
this Act in manner provided by that Chapter. 

[ii] Sec now the Code of Criminal Procedure, 1898 (5 of 1898), CIi. XXII. 

31. Magi strate may assess damage done by offender. 

Every Magi.strate or Bencli of Magistrates trying any offence under this Avl 
may enquire into and assess the value of the damage (if any) done or caused h> 
the offender to the ferry concerned, and .shall order the amount of such \ ahie 
to be paid by liim in addition to any fine imposed uiron him under tliis .Xct ; 
and the amount so ordered to be paid shall be leviable as if it were a fine, or 
when the offence is one under section 28, by the sale of the vessel, raft or 
timber causing tlie damage, and of any thing found in or upon such ves.sel 
or raft. 

The Commissioner of the division may, on the appeal of any person deeming 
himself aggrieved by an order under this section, reduce or remit tl>e amount 
payable under such order. 

STATE AMENDMENT 

AJMER 

Same as that given under section 15. 

V.—MISCELLANEODS 

32 . Power to take possession of boats, etc., on surrender or cancellation of 

lease. 

When the lease of the tolls of any ferry is svirrendered under section 11 or 
cancelled under section 24, the Magistrate of the district may take posses, sion 
of all boats and their equipment, and all other material and appliances, used 
by the lessee for the purposes of such ferry, and use the same (paying such 
compensation for the use thereof as the State Government may in each case 
direct) until such Magistrate can conveniently procure proper substitutes 
therefor. 

33 « Similar power in cases of emergency. 

When any boats or their equipment, or any materials or appliances suitable 
for setting up a ferry, are emergently required for facilitating, the transport of 
ofiBcers or troops of ®[the Government of India] on duty, or of any other 
persons on the business of Government, or of any animals, vehicles or baggage 
Delonging to such officers, troops or persons, or of any property of ^[Govern- 
ment], the Magistrate of the district may take possession of and use the same 
(paying such compensation for the use thereof as ®[the Central Government 
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(where the transjx)rt is in connection with the afiairs of the Central Govern- 
ment) and the State Government in other cases] may in eacli case direct) until 
such transport is completed, 

[aj Sub-'tituteJ for till? words “Hor M.vfosty'*, whorc' tiu*v (H currcd first in this stTtion, 
by 1950 26-1-1950 . dvi Sui'.yfifuffid ft)r “lior Majesty'’, tbui, [oj 

for “the Local Govcrniiient'* by A.O.. 1957 [1-4-19 >71. 

34* Jurisdiction of Civil Courts barred. 

No suit to ascertain tlie amount t)f any compensation payahhy or aliattMuent 
of rent allowable, under this Act shall be copii/able by any Civil Ctmrt. 

35 * Delegation of powers. 

The State Government may, from time to tim <5 dtde^att'. under such restric- 
tions as it thinks (it. any of the powers conferred on it by tliis Act to any 
Commissioner of a division or Magistrate of a district, or to sucl\ oilier oflicer 
as it thinks fit, by name or by virtue of his office. 

SlATi: AMENDMLNT 

AJMFR 

Same as that given under section 15. 

36 . V^didati()n of proceedings since repeal of Hegulation VI of 1SI9 in Punjab. 
[Eepealed bi/ the liepcalinq and Amending Act, I ( I j of S. J and Srh. /. 

Pt, L] 


[THE] NORTH-WESTERN PROVINCES AND OUDH ACT, 1890 

(Act XX of 1890) 

['I'lie Act printed here is as on 
CONTENTS 


Jhansi. and disposal of iK*nding 
eases. 


Sections 

1. Title. 

PART I 

The north. Western provinces 

2. Corninencement of Part 1. 

3. [Repeal ed>] 

4. [Repealed.] 

5. Laws in force in certain districts 

of the Allahabad Division to 
apply to Jhansi. 

8. [Repealed.] 

7. Discharge of functions assigned to 

Dej)uty Commissioner and (join- 
missioner by Act 17 of 1S86. 

8. Jhansi Division to cease to be a 

Scheduled District, 

9. Application of Act 12 of 18H7 to 

Section 84 — Note 1 

[1] The compen.sation which a lessee ought 
to pay in respi?tt of the surrender is to l>e 
tietermined by the District Magistrate and till 
that is determined and paid the lessee would 
be responsible to pay rent under the lease. 
Jurisdiction of civil Courts to go into the mat- 
ter is expressly barred by S> 84. i’59) I L H 
(1959) Punj 1008(1016), 

[2] Section 84 does not exclude the funMlie- 
tion of the civil Court to hear and dispr^se of 


PART 11 
OUDH 

10. (aimmencement of Part II. 

}]. Hoard of Revenue of the North- 
West(‘rn Provinca-s to be the 
Hoard of Revenue of, a nd C:hief 
Revemueauthority in, Oudh, 

1 2 - 53 . ! R rpcal rd . 1 
51. Pending ap])cals. 

O' >-01 . [Hej^ealed.] 

PART m 

The NORTH- Western Provinces 
AND OUDH 

02. Comraenci incnt of Part III, 

03. Place wliere the Hoard may sit. 

64. \ Repealed.] 

a suit by a h'ssec' (/f a puMn’ terry under tlie 
control ot the E. VV'. 1), ehtiuiing dditional 
remuneration fur employfiient of hibotir which 
he lja(i to engage nnder the <iir(H'tioiiS of the 
Snb-Divisionai Officer tor plying an addi- 
tional marboat for metHing ncetls arising out 
of the war vituation. Tla; jurisdiction of Civil 
Courts is not exobuh^l in suits not answering 
the ilescnption given in (hat section. 1952 
As.sam 147 (148) lAlH V 59], 
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ACT HOW AFFECTED BY SUBSEQUENT LEGISLATION 


— Adapted by A. O., 1937; A. L. O. 1950. 

— Repealed in part by Acts XII of 1891; XII of 
1896; II of 1899; I of 1938. 


By U. P. Acts V of 1894; III of 1899; 11 of 
1901; III of 1901; 1 of 1903; IV of 1925. 


[THE] NORTH-WESTERN PROVINCES AND OUDH ACT, 1890 

(ACT XX OF 1890)^ 

[16th October, 1890.] 

An Act to provide for the better adminutraiion of the North. Western Provinces and 
Oudh and:to amend certain enactments in force in those Provinces and in Oudh. 

Whereas it is ’expedient to provide for the better administration of the 
territories respectively administered by the ^Lieutenant-Governor of the 
®North-Western Provinces and the *=Chief Commissioner of Oudh, and for that 
purpose to amend certain enactments which are in force in the said Provinces 
and in Oudh; It is hereby enacted as follows: — 

[a] For Statement of Objects and Reasons, .w Caz. of Ind., 1890, Pt. V, p. 121 and for 
Report of Select Connmittee, see ibid, p. 135. lb] Now Governor of Uttar Pradesh, 
[c] The territories known as the North-Western Provinces came to be known as A^r t 
from 22-3-1902 — see U. P. General Clauses Act, 1904 (U. P. Act I of 1904), S. 4 (4). 


!• Title. 

This Act may be called THE NORTH-WESTERN PROVINCES AND OCDH 
act, 1890, 

PART 1 


THE NORTH-WESTERN PROVINCES 

2» Commencement of Part I. 

This Part shall come into force on such day^ as the said Lieutenant-Governor 
may, by notification in the Official Gazette, direct. 

[a] The 1st April, 1891, sec North-Western Provinces and Oudh Gazette, 1891, Pt. I, 
p. 130. 

3 and 4 « Amendment of Act XIX of 1873. [Repealed by the United Provinces 
Land^Revenue Act, lOOlfU, P. Act III of 1901)]. 

And whereas it has been determined to annex the Jhansi Division, comprising 
the districts of Jhansi, Jalaun and Lalatpur, to the Allahabad Division; 

And whereas the said Jhansi Division is a scheduled district under the 
Scheduled Districts Act, 1874;* 

And whereas it is expedient that the law in force in the same division should, 
on such annexation, be the same as the law in force in the temporarily-settled 
districts comprised in the Allahabad Division, and that the said division should 
cease to be a scheduled District; 

It is hereby enacted as follows : — 

[a] Since repealed by A. O., 1937. 


5« Laws in force in certain districts of the Allahabad Division to apply to 
Jhansi. 

( l) All enactments which shall on the day* when this Part comes into force 
be in force in the said temporarily-settled districts and not in the said Jhansi 
Division shall be deemed to come into force in that division on and from the 
said day. 

[j9) Except the Jhansi Encumbered Estates Act, 1882,^ and the Jhansi and 
Morar Act, 1886,® all enactments which shall on the said da>^be in force in the 
said division and not in the said temporarily-settled districts, including the 
Jhansi Courts Act, 1867, and Act No, 27 of 1867, shall be deemed to be repealed 
on and from the said day* in the said division. 

[a] That is, the 1st April, 1891. [b] JRepeaUd by the Bundelkhand Encumbered Est^es 

Act, 1903 (U. P. Act I of 1903). [c] BepeaUd by the Repealing and Amending Act. laao 
(XLII of 1953), S. 2 and Sch. I [23-12-1953]. 
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e. Amendment of Act XVI of ISS2, [Repealsd bu ihs Bundelklu^nd Encumber^ 
Estates Act. 1903 (U, P. .let I of 1903),] 

V# Discharge of functions assigned to Deputy Commissioner and Commis- 
sioner by Act 17 of 1886, 

The functions assigned to the Deputy Commissioner and the Commissioner 
l>y the Jhansi and Morar Act, LSSfi,*" siudl be discharged l)y the District judge 
and the High Court, respectively, and references to Ciourts in the Jhansi 
district subordinate to the Commissioner shall lx? deemed to appi\^ to the Civil 
Courts established in that district \inder the Bengal, ^North-\V('stern Provinces 
and Assam Civil Courts Act. 1SS7. 

[a] Repeakxl by the Rej:>ealin^ and Amending Act, 1953 (Xldl of 1953), S. 3 aiul Sch. I 
[23-12-1953j. fb] “Agra” has b(*tMi substituted for “Nortli-Weslern Proviiuvs” by the 
Bengal, Agru and Assam Civil Courts (Amendment) Act, 1911 (XVI of 1911). 

8# Jhansi Division to cease to be a Scheduled District. 

(1) On and from the said day* the said division shall cease to l>o a scheilulod 

district ' *] , 

[aj That is, the 1st April 1891. [b] Tlu* second tclause of sub«s. (1), and sub-s. (2) were 

omitted by the Repealing Act. 1938 (I of 1938), S. 2 and Sell. 

9. Application of Act 12 of 1887 to Jhansi, and disposal of pending cases. 

aj* e « « o • 

(2) All cases or proceedings pending in any Civil (kiurt in the said tlivision 
on tlie said day^ shall be disposed of as follows : 

(a) if pending in the Court of a Tahsildar oi of an Assistant Commissioner of 

the second class — by the Miinsif ; 

(b) if pending in the Court of an Assistant (k)mmissioner of the‘ first class — 

by the Subordinate Judge ; 

(c) if pending in the Court of a Deputy Commissioner - by the District 

Judge ; 

if pending in the Court of the Commissioner — by the District Judge, 
unless the case pending is an appeal from a decree or order of the 
Deputy Commissioner, in which ca.se the appeal shall be disposed of by 
the High Court. 

(3) For the purposes of sections 20 to 22, l>oth inciusive. of tlu* Betigal. 
North-Western Provinces and Assam Civil Courts Act, 1HS7, all decrees and 
orders passed by Civil Court.s in the said division and not appealed against 
tefore the said day^ shall be deemed 

(a) if passed by the Court of a Tahildar or an Assistant (Commissioner of the 

second class — to have been {)as.scd by a Munsif ; 

(b) if passed by the Court of aii Assistant Commissioner of the first class— to 

have been passed by a Subordinate Judge ; 

(c) a passed by the Court of a Deputy Commis.sioner or the Commissioner — 

to have been passed by a District Judge. 

(4) Where any Civil Court ceases by reason of the pas.sing of this* Act to have 
jurisdiction with respect to any ca.se, any proceeding in relation to that case 
which, if that Court had not ceased to have jurisdiction, might have i een had 
therein, may be had in the Court to which the business of t!ie former Court is 
transferred by sub-section (2) , but thi.s sub-section .sliall not apply to cases for 
which provision is made in section 623 or section 6 19 of the Code of Civil 
Procedure.^ 

(6) In the case of appeals from the decrees and orders mentioned in sub- 
section (3) the period of limitation shall be calculated iit accordance with the 
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provisions of section 15 of the Jhansi Courts Act, 1867®, as though this Act had 
not been passed. 

[a] Sub-section (1) was omitted by the Repifaling Act, 1938 (I of 1938), S. 2 and Sch. [b j 
That is, the 1st April, 1891. [c] “Agra” has been aubstituted for “North-Western Pro- 

vinces” by tlie Rengal, Agra and Assam Civil Courts { Amendnicnt)Act, 1911 {XVI of 191 1 1 . 
[d] See the Ccxle of Civil Procedure. 1908 (5 of 1908). [el Act XVIII of 1897 
repealed by S. 5 (2) of this Act. 


PART II 
OUDH 

lO. Commencement of Part II. 

This Part shall come into force on such day*^ as the Chief Commissioner of 
Oudh may, by notification in the Official Gazette, direct. 

[a] 1st January, 1891, see the North-Western Provii^ces and Oudh Gazette, 1890, P(. I, 
page 661. 

1 1**^ Board of Revenue of the North-Western Provinces to be the Board 
of Revenue of, and Chief Revenue-authority in, Oudh. 

(1) On and from the day^^ on which this Part comes into force the Board of 
Revenue constituted under the North-W^e.stern Provinces Land-revenue Act, 
1873,^ shall be deemed to be also the Board of Revenue for the territories ad- 
ministered by the Chief Commissioner of Oudh, and shall be known and 
designated as the Board of Revenue of tlie North-Western Provinces and 
Oudh.d 

(2) All references made in any enactment as amended by tliis Part to the 
Board of Revenue shall be deemed, so far as they relate to Oudh, to refer to 
the said Board. 

(3) In any enactment for the time being in force in the territories admi- 
nistered by the Chief Commissioner of Oudh, in which the expression “Cliief 
Revenue-authority" or “Chief Controlling Revenue-authority" is used, 
the expression shall, subject to the provisions of any enactment passed after 
the said day^, be construed, so far as the said territories are concerned, .ts 
referring to the Board of Revenue of the North-Western Provirices and Oudli.^ 

[a] Section 11 shall stand unmodified — A. O., 1937 [1-4-19371. [hj 1st January 1891, 
[cj Since r(?pealed by the U. P. Land Kevcmie Act, 1901 (U. P. Act III of 1901), S. 7!, but 
not so as to affect anything done under the Agra Land Revenue Act, 1873 (.XIX ot 
1873); see S. v3. [d] Now the Board of Revenue ot Uttar Pradesh. 

12. to 53. [Note. — T he.se sections amended certain number of Centra! .Acts. 

These sections have snb.seqnently l)een repealed by various 
Central and U. P. Acts.] 

54. Pending appeals. 

All appeals pending when this Part comes into force* from decrees or orders 
passed under the same Act shall be disposed of as if this Act had not l>eeii 
passed ; 

Provided that the * [State Government] may, by order, transfer to the District 
Judge any appeals then pending before the Commissioner or Collector in cases 
in which the appeal will, under the Oudh Rent Act, 1S86,^ as amended by this 
Part, lie to the District Judge. 

[a] That is, the 1st January 1891. [b] Now repealed by the U. P. Tenancy .\et, 19 >9 

(U. P. Act XVII of 1939). 

55. to 61. [Note. — Sections 55 to 60 amended Act XXII of 1886 and S. 61 

amended Act IX of 1881. These sections were subsequently 
repealed.] 
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PART III 

The NORTH-WESTERN PROVINCl-:S AND OUDH 
62* Commencement of Part III. 

This part shall come into force on such clay^ as the Lieutenant -Governor of 
the North-Western Provinces and Cliief ConnnisMoner oi Oudh may* by 
notification in the Official Ga/ette, direct. 

[a] Is't January, 1S91, ^ce t!io North-W'estorn rioviiua s aiul Oiulh (•a/ctlc, 1890, Pt. I, 

p. 661. 

63« Place where the Board may sit. 

(1) NotwithstaiuliniL; anything ' j in section 12Sof tlu' Oudh lUmt 

Act, IvSSG the Board of Revenue of the North- W’csttMu Prov iuecs and Oudh 
shall, for the disposal of caisci under those Acts, sit in such place or places in 
the North-Western Provinces or Oudh as the [Slate Govcruuu'ut] may, by 
notification^ in the Official Gazette, appoint in respc'ct to cases under citlicr of 
those Acts. 

(2) For the disposal of cases oilier than those rc ferrc'd to in snb-seelion (l) 

the said Board may, subject to the orders of tiie ( Government], sit in any 

place in the North- W\^stern Pnn inccs or Oudh that th(‘ Board thinks fit. 

[a] Section 63, so far as it r(‘iat('s to Act Xll of liSS], that is the uanaL “in S. 152 ol 
the North-Western Provinces Kent .Xrt, ISSl. or,'’ was rcptsthMl Ijv the Aera 'renancy 
A('t, 1901 (U, P. A^'t II of l9tU >. [h] For notification ilcclariii).' that the Hoaol of neveiine 
inav sit at the hc.itl-fjiiartcrs ul anv district id the United Ihan iju’cs, . ro U. P. Local 
Unfes and Ord ers. 

64* Amendment of section 1, Act XIX of 1S73. ( Ui'peiilcd by the UniUd rro. 
vinccs Land Uevenue Act, VjOL (U, l\ Act Hi of rj(fl),J 


[THE! NOTARIES ACT, 1952 
(ACT LIII OF 1952) 

[The Act printed hc^rc is as on L 10- 1960.] 
C O N T E N T S 


Sections 

1. Short title, extent and commence- 
ment. 

2. Definitions. 

3. Power to appoint notaries. 

L Registers, 

5- Entry of names in the Register and 
issue or renewal of certificates 
of practice. 

6. Annual publication of lists of 

notaries. 

7. Seal of notaries. 

8. Functions of notaries. 


9. Bar of practice without certificate. 

10. Removal of names from Register. 

1 1. CGonstruction of references to nota- 

ries public in other laws. 

12. Penally for falsely representing to 

l)e a notary, (ftc. 

13. Cognizance of oflence. 

11. Reciprocal arrangements for re- 
cognition of notarial acts done 
l)y foreign notaries. 

15. Power to make rules. 

10. [lierealed]. 


STATE.MFNT OF OBJECTS AND KEA.StlNS 


“Under section 138 of the Negotiable Instru- 
ments Act, 1881, the Government of India 
have the power to appoint notaries pnbhc, 
but only for the limited purpose of fw^rforming 
fuiictions under that Act. By virtue of an 
anciemt English Statute, the Master of Facul- 
ties in England used to appoint notaries public 
la India for performing all recognised notarial 
functions, but it is no longer appropriate that 
ponton# in this country who wish to function 


as notaries* should durivfr their ant! '*rity from 
an institution m the Uiiitetl Knigilom. 

The olijert of tlie presiait Bill is to empower 
the Ceiitr.il and .State (Governnumts to appoint 
notaries, not only for the limittxl purtioses of 
the Negoti able Instruments Act, but generally 
for all rei ognised notarial pur{Knios, and to 
rcgulat(? ti«* profession of such notaries. 

A Bill on the snbrect was accordingly intro- 
duced in the provisional Parliament on the 
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raent for want of time and^ therefore, lapsed. 
Apart from one or two minor drafting changes, 
the present Bill follows closely the Notaries 
Bill, 1931, as amended by the Select Com- 
mittee.” — Gaz. of Ind., 1952, Pt. Il-Sec. 2, 

p. 166. 

ACT HOW AFFECTED BY SUBSEQUENT LEGISLATION 

— Adapted by 3 A. L. O., 1956; Central Acts on State and Concurrent subjects (Maharashtra 
Adaptation) Order, 19^. 

—Repealed in part by Act XXXVI of 1957. 


19th April, 1951 and referred to a Select Com- 
mittee on the 18th August, 195L The report 
of the Select Committee was presented on the 
4th October, 1951, but the Bill could not he 
proceeded with in the last session of Parlia- 


[THE] NOTARIES ACT, 1952 
(ACT LIII OF 1952^ 

, [9th A%igust> 1952,] 

An Act to regulate the profession of notaries. 

Be it enacted by Parliament as follows : 


[a] For Statement of Objects and Reasons, see Gaz. of Ind., 1952, Pt. Il-Sec. 2, p. 166 and 
for Report of the Select Committee, see ibid, p, 319. 


1 . Short title, extent and commencement. 

(1) This Act may be called THE NOTARIES ACT, 1952. 

(2) It extends to the whole of India except the State of Jammu and Kashmir. 

(3) It shall come into force on such date®* as the Central Government may, by 
notification in the Official Gazette, appoint. 

[a] The Act came into force on 14-2-1950, see S. R. O. 317 published in Gaz. of Ind., 1956, 
Extra., Pt. Il-Sec. 3, p. 179. 

2* Definitions. 

In this Act, unless the context otherwise requires,— 

(a) 'Tndia'* means the territories to which this Act extends ; 

(b) "instrument'' includes every document by which any right or liability is. 
or purports to be, created, transferred, modified, limited, extended, 
suspended, extinguished or recorded ; 


OBJECTS AND REASONS 

“In order to make the definition of ‘instni- 'modified* and ‘suspended’ and have ameiKk^l 
ment’ more comprehensive, the Committee cl. (2) (b) accordingly.” 
think that it will be better to insert the words — S. C. R. 

(c) "legal practitioner" means any advocate or agent of the Supreme Court 

or any advocate, vakil or attorney of any High Court or any pleader 
authorized under any law for the time being in force to practise in any 
court of law. 

OBJECTS AND REASONS 

“In the definition of “legal -practitioner” in included and have also slightly redrafted the 
cl. 2 (c) the Committee think that agents of clause to make the intention clear.” 
the Supreme Court should be specifically — S, C. H. 

(d) "notary" means a person appointed as such under this Act : 

Provided that for a period of two years from the commencement" of 
this Act it shall include also a person who, before such commencement 
was appointed a notary public either under the Negotiable Instruments 
Act, ISM, or by the Master of Faculties*" in England, and is, immediately 
before such commencement, in practice in any part of India; 

[a] That is 14-2-1956. [b] The Archbishop of Canterbury (England) has a Eourt 

(really an office) called the Court of Faculties and also an officer called the Master ot t 
Faculties, who deals with applications for the admission and removal of notaries 
He has inherent jurisdiction to strike the name of any notary public on ^ ^ q^q 

notaries public for misconduct. — “The Dictionary of English Law” by Earl Jowitt, i 
Edn., page 777. , . 

Under S. 138 of the Negotiable Instruments Act, 1881, the Government of ^ 

power to appoint notaries public for the limited purposes of perfornrnng tunc 
under that Act. Till the passing of the present Act, notaries public in inm » 

performing all notarial functions, were appointed by the Master ot r acoi 
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England. This practicf? is abolished by this Act, hut a person who before the 
commencement was appointed a notary pid>lic either under the Negotiable 
Instruments Act 1881, or by the Master ot Faculties in England, shall continue to 
be a notary for a period of two years from tiie commencement of this Act, 

(e) '‘prescril>ed” means prescribed by rules made under this Act ; 

(f) "Register'^ means a Register of Notaries maintained by the Government 

under section 4; 

(q) *r"State Gov'ernment , in relation to a Union Territory, means* the 
administrator thereof.] 

[a] Subsiiiuted for the original cLuise (g), by o A. L. O., 1958 '1-11-1956]. 

3# Power to appoint notaries. 

The Central Government, for the whole or any part of India, and any State 
Government, for the whole or any part of the State, may appoint as notaries 
any legal practitioners or otlier persons who possess such cjualifications'^ as may 
be prescril>ed. 

f;i] For lluMpKilifications tor app(Mntnu‘nt as a not.nv, stv Hide 3 of the Notaries Uules, 
1956. 

OBJECTS AND REASONS 

The Committee are of opinion that it is not [now S. 81. I'he words “on sm h conditions, 
desirable to discriminate among notaries ami it any. as it thinks fit” ! which occnrrt^l in the 
to appoint some notaries to perforin only .i Bill after tin* word ‘may’) have been omitted 
limited class of functions mentioned in el. 8 accordingly.” — S. C. B. 

4« Registers. 

(1) The Central Government and every State (h)vernment shall maintain, in 
such form as may he prescribed, a Register of tlie notaries apjK>inted by that 
Government and entitled to practise as such under this Act. 

(2) Every such Register shall include the following particulars about the 
notary whose name is entered therein, namely : 

(a) his full name, date of birth, residential and professional address; 

(h) the date on which his name, is entered in tlie Register; 

(c) his qualifications; and 

(d) any other [particulars which may l>e pre.scrilK'd. 

S. Entry of names in the Register and issue or renewal of certificates of 
practice. 

Every notary vvlio intends to practise as sucli sliall, ojp jpavinent to tl»e 
Government appointing him of the prescril)ed fee, if any, bo entitled — 

(a) to have his name entered in the Register maintained by that (iovernment 

under section 4, and 

(b) to a certificate authorizing him to pracMse (or a period of three years from 

the date on which t!ie certificate is issued to him. 

( 2 ) Every such notary who wishes to continue to practise after the expir; 
of the period for wliioh his certificate of practice has lx;en issued under thi.s 
section shall, on application made to the Government appointing liim and pay- 
ment of the prescril>ed fee, if any, be entitled to have his certificate of practice 
renewed for three years at a time. 

SECTION S-A STATE AMENDMENT 

MAHARASHTRA 

After S. 5, inf^ert the following : — 

“5A. Special provision regarding register of notaries for the State of Maharashtra. —{1) 
Notwithstanding anything container! in this Act, the State* f .overrifneiit of Maharashtra 
may by order published in the OlBcial Gazette amend the Bcgi^ter, rnaiiitajned Wore tlio 
1st day of May 1900 by the Stale Government of Bombav\ by deleting therefrom the name 
of any notary whose professional address as recorded in the Register, falls outside the State 
of Maharashtra : 

Provided that, before passing any order as aforesaid, the State Government of Maha- 
rashtra, shall make such inquiry as it ^leems necessary, and give an opportunity to tbo 
person concerned to make his representation, if any. 
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(2) After the amendment of the Register as aforesaid, 

(a) the Register as so amended shall for all purposes of this Act be deemed to Ik? the 

Register for the State of Maharashtra; and 

(b) aW persons whose names remain thereon, shall (for the resi(?ue of the period for 

which they were appointcxl by the State Government of Bombay), be deemed to 
have been appointetl by the State Government of Malnirashtra; and accordingly, 
the certificates of practice issued to them under section 5 sliall be amended s«i 
to restrict tlieir area of practice to the State of Maharashtra.” 

— The Central Acts on State and C meurrent Subjects (Maharashtra Adaptation) 
Order, 1960 [w. r. e. f, 1-5-1960]. 

0. Annual publication of lists of notaries. 

The Central Government and every State Government sliall, during the 
month of January eacli year, publish in the Official Gazette a list of notaries 
appointed by that Government and in practice at the beginning of that year 
together with such details pertaining to them as may be prescribed. 

7m Seal of notaries. 

Every notary shall have and use, as occasion may arise, a seal of such form 
and design as may be prescribed. 

8* Functions of notaries. 

(1) A notary may do all or any of the following acts by virtue of his office, 
namely : — 

(a) verify, authenticate, certify or attest the execution of any instrument; 

(b) present any promissory note, hundi or bill of exchange for acceptance or 

payment or demand better security; 

(c) note or protest^ the dishonour by non-acceptance or non-payment of any 

promissory note, hundi or bill of exchange or protest for better security 
or prepare acts of honour under the Negotialile Instruments Act, ISSl, 
or serve notice of such note or protest; 

(d) note and draw up ship's protest, boat's protest or protest relating to 

demurrage and other commercial matters; 

(e) administer oath to, or take aflidavit from, any person; 

(f) prepare bottomry and respondentia bonds, charter parties and other 

mercantile documents; 

(g) prepare, attest or authenticate any instrument intended to take effect in 

any country or place outside India in such form and language as mav 
conform to the law of the place where sncli deed is intended to operate; 

(h) translate, and verify the translation of, any document from one language 

into another; 

(t) any other act which may be prescribed. 

(2) No act specified in sub- section (1) shall be deemed to be a notarial act 
except when it is done by a notary under his signature and official seal. 

[a] For the meaning of 'protest’ see Negotiable Instruments Act, 1881 (XXVT of 1881 \ 
S. 100. 

iVo/g.— “Bottomry” means a contract by which money is borrowed on the security or a 
ship. 

Bar of practice without certificate. 

(l) Subject to the provisions of this section, no person shall practise as a 
notary or do any notarial act under the official seal of a notary unless he hole s 
a certificate of practice in force issued to him under section 5 : 

Provided that nothing in this sub- section shall apply to the presentation of 
any promissory note, hundi or bill of exchange for acceptance or payment > 
the clerk of a notary acting on behalf of such notary. 
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(2) Nothing contained in sub-section (1) shall, until the expiry of two years 
from the commencement of this Act, apply to any such jx^rson as is referrtxl 
to in the proviso to clause (d) of sec'tion 2. 

[a] Thai is 14-2-1956. 

Note. — \ iolatiou ot tlu'se provisions is piinishal)lc with ntii>n.sonuKmt tor a torni wlhrh 
may evtvnd to thr<x* months, or witli Hno or with both. 

10. Removal of names from Register* 

The Government appointing any notary may. by order, remove from the 
Register maintained by it under section 1 the name of the notary if he — 

(a) makes a request to that ellect; or 

(b) has not paid any prescribed fee reipiired to be paid bv hitn; or 

(c) is an undiscliarged insolvent; or 

has been found, upon in(]uiry in tlie |)reserilH!d manner, to be guilty of 
such professional or other iniscouduct as, in the o|)inion of the liovern- 
ment, renders liim unfit to practise as a notary. 

11. Construction of references to notaries public in other laws. 

Any reference to a notary pulilic in any otlier law sliall be const rued as a 
reference to a notary entitled to practise under this Act. 

12 . Penalty for falsely representing to be a notary, etc. 

Any person who — 

(a) falsely re})resents that he is a notary without being appointed as such, or 
(h) practises as a notar>' or does any notarial act in contravention of section t), 
shall !k‘ punishable with imprisonment for a term which may extend to three 
months, or \\ ith fine, or with both. 

13 * Cognizance of offence, 

(1) No (>ourt shall tak(‘ cogni/ance of anv offence committed bv a notary in 
the e.xercise or j)ui[)orted exercise of Ins functions under this Act save uj)on 
comt)Iaint in writing made by an officer authori/ed by the Central (Government 
or a State Government by general or special ordt*r in this behalf. 

(2) No Magistrate otlier than a Presidency Magistrate or a Magistrate of the 
first class shall try an offence punishable under this Act. 

OBJECTS AND HE A SONS 

Committee consider tliat protec tion commit an ofleiK e act inj; or puriMjrtihg to act 
should l)c given to notaries in rc'spwt of in tfie disc harge of their iimetions niid<T thiK 
cognizance ot offences. They tliiiik tfnit pro- Act. This elanse has fx*<*n inserted to achieve 
tec'tion should he given only to notarie.s wlio this ohji et.” - S. (h H. 

14 « Reciprocal arrangements for recognition of notarial acts done by foreign 
notaries. 

If the (Jentral (Government is .satisfied that by the law or i)ractice of any 
country or place outside India, the notarial acts done by notaries within India 
are recognised for all or any limited pijr[)oses in that country or place, the 
Central Government may, by notification in the Official (Gazette, declare that 
the notarial acts lawfully done by notaries vvithin sucdi country or place .shall 
be recognised within India for all purposes or, as the case may be, for such 
limited purposes as may be specified in the notification. 

IS. Power to make rules, 

(1) The Central Government may, by notification in the Official Gazette, 
make rules^ to carry out the purposes ot this Aci. 

(2) In particular, and without prejudice to the generality of the foregoing 
power, such rules may provide for all or any of the following matters, 
namely : — 

(a) the qualifications of a notary, the form and manner in which applications 
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for appointment as a notary may be made and the disposal of such 
applications; 

(b) the certificates, testimonials or proofs as to character, integrity, ability 

and competence which any person applying for appointment as a notary 
may be required to furnish; 

(c) the fees payable for appointment as a notary and for the issue and 

renewal or a certificate of practice, and exemption, whether wholly or 
in part, from such fees in specified classes of cases; 

\d) the fees payable to a notary for doing any notarial act; 

(e) the form of Registers and the particulars to be entered therein; 

(f) the form and design of the seal of a notary; 

(g) the manner in which inquiries into allegations of professional or other 

misconduct of notaries may be made; 

(h) the acts which a notary may do in addition to those specified in section S 

and the manner in which a notary may perform his functions; 

(t) any other matter which has to be, or may be, prescribed. 

[a] For the Notaries Rules, 1956 see Caz. of Ind., 1956, Extra., Ft. Il-Sec. 3, p. 191. 

16# Amendment of Act XXVI of 1881. [Repealed by the Repealing and Amend, 
tng Act, 1967 {XXXVI of 1967), S. ^ and Sch. I.] 


[THE INDIAN] NURSING COUNCIL ACT, 1947 
(ACT XLVIII of 1947) 

[The Act printed here is as on 1-10-1960.] 
CONTENTS 


Sections 

1. Short title, extent and commence- 

ment. 

2. Interpretation. 

3. Constitution and composition of 

the Council. 

4. Incorporation of the Council. 

5. Mode of elections. 

6. Term of office and casual vacan- 

cies. 

7. Meetings. 

8. Officers, committees and servants 

of the Council. 

9. The Executive Committee. 


10. Recognition of qualifications. 

11. Effect of recognition. 

12. Power to require information as 

to courses of study and training 
and examinations. 

13. Inspections. 

14. Withdrawal of recognition. 

15. Mode of declarations. 

15A. Indian Nurses Register. 

15B. Supply of copies of State registers. 

16. Power to make regulations. 

17. [Repealed,] 

THE SCHEDULE. 


STATEMENT OF OBJECTS AND REASONS 


‘Trovincial Nursing Councils have been 
established in all Provinces and maintain 
registers of qualified nurses, health visitors 
and midwives. Increasing difficulties have 
b^n experienced by the nursing profession 
and by employing authorities owing to the 
diversity in the standards of preliminary 
education of candidates entering training 
schools of nursing, the varying standards ol 
training and examination tor nursing certifi- 
cates and the lack of inter-provincial recipro- 
city in the registration of nurses. To remedy 


an 

:) 


:hese difficulties it is proposed to enact legis 
ation for the purpose of setting up an Inciiai 
Nursing Council which will prescribe unitorii^ 
niriimum standards of education and training 
br nurses, midwives and health visitors, 
mpervise examinations, and maintain a scne- 

iule of qualifications recognised for registra- 

:ion throughout India. To avoid ^ 

Ordinance was passed in August 1947 for tm 
Purpose. The Ordinance will be repealed by 
his Act.’* 

— Gaz. of Ind., 1947, Part V , page 456. 
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[THE INDIAN! NURSING COUNCIL (AMENDMENT) ACT. 1957 
STATEMENT OF OBJECTS AND REASONS 


‘The objects with which this Bill seeks to 
aonend the Indian Nursing Council Act, 1947 
(XLVIII of 1947), are— 

(1) to extend the Act to the whole of India 
except the State of Jainrnu and Kashmir ; 

(2) to make certain changes in the consti- 
tution of tire Council as now set out in 
tion 3 of the Act, with a view to increase the 
number of memlrers and in particular — 

to provide for the election of tw^o mem- 
bers by tiie heads of institutions having 
courses of studies leading to a Ihhver- 
sity degree in nursing or a post-certifi- 
cate course in teaching and adminis- 
tration, instead of one member by the 
licads of institutions giving training in 
nursing administration as at prt\sent ; 
(\\) to provide tliat Snnerintendents of 
Nursing Services in the States which 
are for this purpose dividtxl into two 
groups, shall oe members er o f f trw of 
tlie Council by rotation. At present 
fo\ir State Directors of huhlic Health 
of States to which tliis Act extends, are 
made members ex officio by rotation ; 


(Hi) to increase the numlier of mcfnbers to 
l>e chx'ttxl by Parliament from two to 
thnv and to allocate two scats to the 
Lok Sablia and one seat to the Baiva 
Sahiia ; 

(3) to facilitate the registration of Indian 
citizens holding tonngn oualifieations and the 
temporary regisi.ation of foreign norms who 
arc engaged as nurses or leat hers or adminis- 
trators in hospitals or institutions in India, 
even though there are no reciprocal arrange- 
ments for the riTognition of Indian qmiliL 
cations with the Nurses lh»gistration Councils 
ill tlu‘ countries where they were trained or 
registerexi ; 

( f) to empower the Central Ciovemnumt to 
amend the Schedule listing lecogniseil tjuulifi- 
eations ; 

(oj to provide lor the maintenance of an 
All India Register of Nurses. 

Opportunity iias also iwu taken to make a 
few other amcnduH'uts of a formal or minor 
t haracter.” 

— Chiz. of Ind., 1957, Extra, Pt. H-S. 2, 
page S25. 


ACT HOW AFFECTED BY SliBSEQUENT I.ECISLATION 

— Amended by Acts LXXV of 1950 ; XLV of 1957. 

— Adapted by A. L. O., 19v50 ; 3 A. L. ()., 1950 i Anclijra {Arlaptation of Laws 
on Union Subjects) Order. 1954. 

— Extended in Bombay by Bom. Act IV of 1950. 


[THE INDIAN] NURSING COUNCIL ACT, 1947 
(ACT XLVlll OF 1947)* 

[31$t December, 1947.] 

An Act to constitute an Indian Nursing Council. 

Whereas it is expedient to constitute an Indian Nursinu Council in order 
to estaldish a uniform standard of training for nurses, midwives and liealth 
visitors • 


It is hereby enacted as follows : — 

[a] For Statement of Objects and Reasons, see Gaz. of Ind., 1947, Pt. V, page 456. 

This Act ha.s been extended to the States merged in the State of Bombay i see 
Act IV of 1950, S. 3 and Schedule II, Pt. I [30-3-1950]. 


Bom. 


!• Short title, extent and commencement. 

(1) This Act may be called THE INDIAN NURSING COUNCIL ACT, 1947. 

(2) ®[lt extends to the whole of India except the State of Jammu and 
Kashmir.] 

(3) It shall come into force at once. 

[a] Suhstituted for former sub-section (2)^ by the Indian Nursing Council (Amendment) 
Act, 1957 (XLV of 1957), S. 2 [w. e. f. 1-12-1958]. 

2« Interpretation. 

In this AcG unless there is anything repugnant in the subject or context, — 

(a) "tbe Council” means the ‘[Council] constituted under tins Act ; 

(b) “prescribed” means prescribed by regulations made under section 16 ; 
“■‘[State] Council” means a Council (by whatever name called) consti. 

tuted under the law of a ‘[State] to regulate the registration of nurses, 
midwives or health visitors in the ‘[State] ; 
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(d) ''^[State] register" means a register of nurses, midwives or health visitors 
maintained under the law ot a ^[State]. 

[a] Suhrdtirtted for “Indian Cotincil of Nursing”, by the Indian Nursing Council 
(Amendment) Act, 1957 (XLV of 1957), S. 3 [w. e. f, 1-13-1958]. [b] Omitted, ibid. 

3. Constitution and composition of the Council. 

(1) The Central Government shall as soon as may be constitute a Council 
consisting of the following members, namely : 

(a) one nurse enrolled in a ^[State] register elected by each ^[State] Council ; 

^[(b) two members elected from among themselves by the heads of institu- 
tions recognised by the Council for the purpose of this clause in which 
training is given — 

(ij for obtaining a University degree in nursing ; or 
fiij in respect of a post-certificate course in the teaching of nursing 
and in nursing administration ;] 

{c) one member elected from among tliemselves by the heads of institutions 
in which health visitors are trained ; 

(d) one meml)er elected by. the Medical Council of India ; 

(e) one member elected by the Centra) Council of the Indian Medical 

Association ; 

(f) one member elected l)y the Council of the Trained Nurses Association of 

India ; 

\(g) one midwife or auxiliary nurse-midwife enrolled in a State register, 
elected by each of the State Councils in the four groups of States men- 
tioned I)elow, cacli group of States being taken in rotation in the 
following order, namely : — 

(i) Kerala, Madhya Pradesli and Uttar Pradesh, 

(ii) Andhra Pradesh, Bihar, Bombay and Rajasthan, 

(Hi) Mysore, Punjab and West Bengal, 

(iv) Assam, Madras and Orissa ;] 

(h) the Director General of Health Services, ex officio ; 

(i) the Chief Principal Matron, Medical Directorate, General Head(|iiarters, 

ex officio ; 

(j) the Chief Nursing Superintendent, office of the Director General of Health 

Services, cx officio ; 

(k) the Director of Maternity and Child Welfare, Indian Red Cross Society, 

ex officio ; 

^[(l) the Chief Administrative Medical Officer (by whatever name called) of 
each State other than a Union territory, ex officio ;] 

^[(m) the Superintendent of Nursing Services (by whatever name called), ex 
officio, from each of the States in the two groups mentioned below, each 
group of States being taken in rotation in the following order, namely : - 
(i) Andhra Pradesh, Assam, Bombay, Madhya Pradesh, Madras, Uttar 
Pradesh and West Bengal ; 

(ii) Bihar, Kerala, Mysore, Orissa, Punjab and Rajasthan d 
(n) four members nominated by the Central Government, of whom at least 
two shall be nurses, mid wives or health visitors enrolled in a ^ [State] 
register and one shall be an experienced educationalist ; 

^[( 0 ) three members elected by Parliament, two by the House of the People 
from among its members and the other by the Council of States from 
among its members.] 
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President of the Council shall l>e clectcxl l>y the meinl>ers of the 
Council from amon^ themselves : 

Provided that for five years from the first constitution of the Council the 
president shall Ik‘ a person nominated from amongst tlu* memlK^rs of the 
Council by the Central Government. \vlu> shall lioKl oflice ^luring the pleasure 
of the Central Government. 

(3) No act done l)y the Council shall l)e ([uestioned on the ground merely t)f 
the existence of any vacancy in, or any deftH t in the constitution of, the 
Council. 

[a] Substituted for el. d>). hv the liuU.m Norsinji Couiu il (Ameiuliuent ) Act. 1057 (XLV 
of 1957), S. 4 1 w. e. f. 1.12^19581. [h] Substituted for t 1 . [<>] Sutsmutifii tor 

cl- (1), ibiU. [ii ] Sub-itituted for el. no), %l^d, .e] Si4i*si\tu(e i tor 1 1. ibul, 

Sote.— For the Statement of Ohjtx ts ami Keasons lor the afnemhnents juaile hv .Ac t Xi.V 
of 1957, inereasinsj the mnnher ol imanhers (4 the Coutu il, C ia/.. ol huh. 1957. Ivvtra., 
Ft. 1 1-See .12. pa^e 825. 

-4. Incorporation of the Council. 

Tltc Council constituted uuder sta tion > shall he a body corporate Ijy tlio 
name of tlie Indian Nursing Council, Itaving ptn 4 >etual succession and a 
common seal, with i)Owcr to acciuirc property both movable and immovahit*, 
and shall by tin' said name sin‘ and be sued. 

5* Mode of elections. 

(1) hdections under sub- section (1) of section ^ by -^iStaU‘i ('ouncils shall be 
conducted in accordance with rules madt^ in tins liidiaH by the rt‘.spective 
^[Statel (aiverninents, ejid where any dispute* arises regarding any sueh election 
it shall be referred to tlie ^ [State Ciovernmenti eoiicerned whoyt* dc'cision shall 
l)e final. 

f Other elections under tliat sub .sect ion slndl lie conducted in tlu* pres. 
crii)ed manner, and where any disiiute arises regarding any such (Section it 
shall be referred to the Central ('.overninent whose tlccision shall lx* final. 

S. Term of office and casual vacancies. 

(1) Subject to the provisions of this section, an c'lected or nominated memlxu , 
other than a nominated President, shall hold office for a term of five* years from 
the date of his election or nomination or until his sucees.sf)r ha.s been duly 
elected or nominated, wliichcver is longer. 

(d) An elected or nominated memlier may at any time resign his mcmlKu.slun 
by Writing under his liand addressed to tlie President, and the seat of sucli 
member shall thereupon become vacant. 

(3) An elected or nominated member shall be deemed to have vacatfxl his 
seat if ho is absent without excuse sufficient in the opinion of the Council from 
^hj*ee consecutive meetings of the C>oinicil where the* interval lictwccn the first 
and third of the said meetings exceeds six months. 

(P A casual vacancy in tlie Council shall be filled by fresh election or 
nomination as the cu.se may l>e, and tl»e person elected or nominatfNl to fill the 
vacancy shall hold office only for the remainder of tlie term for wineli the 
ineml>er whose place he takes was elected or nominated. 

(3) Meml>ers of the Council .shall l>e eligible for re-election or re-norninatioiu 

ftf * ♦ AT *J 

Sii!>-section (6) was omitted by tlu* Indian Nursing Conru.il ( Aineiuiuu'nO Act, 1957 
(XLV of 1957), S. 5 [w.e.f. 1-12-19581. 

at such time and place as may l>e 
e Council shall meet at such time 


[Vol. 10.] 2 A M. 55. 


'T. Meetings. 

( 1 ) The Council shall hold its first meeting 
4ipTOinted by the President, and thereafter tn 
-and place as may appointed by the Counci 
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(2) Until otherwise prescribed, ten members of the Council shall form a 
quorum, and all the acts of the Council shall be decided by a majority of the 
members present and voting. 

8* Officers, committees and servants of the Council. 

(1) The Secretary of the Council (who may also, if it is deemed expedient 
by the Council, act as Treasurer) sliall, for tliree years from the first constitu- 
tion of the Council, be a person appointed by the Central Government and 
shall hold office during the pleasure of the Central Government. 

(2) The Council shall — 

(a) elect from among its meml)ers a Vice-President; 

(b) constitute from among its members an Executive Committee and siu !i 
other committees for general or special purposes as the Council deem*^ 
necessary to carry out the purposes of this Act ; 

(c) subject to the provisions of sub- section (l), appoint a Secretary, vvlio may 

also, if deemed expedient, act as Treasurer ; 

(d) appoint or nominate such other officers and servants as the Coinu il 
deems necessary to carry out the purposes of this Act ; 

(e) require and take from the Secretary, or from any other officer or servant. 

such security for the due performance of his duties as the Council de('rns 
necessary ; 

(f) with the previous sanction of the Central Government, fix the fees and 

allowances to be paid to the President, Vice-President and members and 
the pay and allowances of officers and servants of the Council. 

The Executive Committee. 

(1) The Executive Committee shall consist of nine members, of whom sevcfi 
shall l>e elected by the Council from among its members. 

fjgJ The President and vice-President of the Council shall be members />r 
officio of the Executive Committee, and shall be President and vice- President, 
respectively, of that Committee. 

(3) In addition to the powers and duties conferred and imposed upon it by 
this Act, the Executive Committee shall exercise and discharge such powers 
and duties as the Council may confer or impose upon it by any regulations 
which may be made in this behalf. 

lO. Recognition of qualifications. 

(1) For the purposes of this Act, the qualifications included in ‘"^[Part 1 of ; 
the Schedule shall be recognised qualifications, and the qualifications includeci 
in Part II of the Schedule sh^ll be recognised higher qualifications. 

(2) Any authority within the ^[States] ® ®] which, being recognisexl l)y 

the ^[State] Government *‘[in consultation with the State Council, if any,] for 
the purpose of granting any qualification, grants a qualification in general 
nursing, midwifery, ^[auxiliary nursing- midwifery] health visiting or public 
health nursing, not included in the Schedule may apply to the Council to have 
such qualification recognised, and the Council may declare that such quali- 
fication, or such qualification only when granted after a specified date, shall 
be a recognised qualification for the purposes of this Act. 

(3) The Council may enter into negotiations with any authority 

^[territory of India to which this Act does not ’extend] or foreign county ] 
b[^ • •] which by the law of ®[such territory] or countrv is entrusted with 

the maintenance of a register of nurses, midwives or health visitors, for the 
settling of a scheme of reciprocity for the recognition of qualifications, and ni 
pursuance of any such scheme tne Council may declare that a qualification 
granted by any authority in any •[such territory] or country, or such qualihea' 
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tion only when grantee! after a specified date, shall Ix' a recognised qualifica- 
tion for the purposes of this Act : 

Provided that no declaration shall lx? made under this s\d). section in respect 
of any qualification unless by the law and practice ^!of the foreign country) in 
which tlie qualification is granted jx^rsons domiciled or originating •[in India] 
»>[• • and holding (]ualifications recognised under this Ai t are [x?rmitted to 

enter and practise the nnrsiilg profession ^[in that country] : 

Provided further tliat — 

(i) any reciprocal arrangements subsisting at tiu' datt' t)f the commence* 
ment of this Act bctwcaai a ^ [State] Council and any authority outside 
India for the recognition of ciualifications shall, unless the Council 
decides otherwise, continue in force, and 
b/ijJ any (pialification granted !>y an authority in a territory nf India to 
whicli this Act did not extend at the date ol its comnientaaruait, and 
recognised on the said date by the Stat(' C-onneil of a State to u Inc h 
this Act then extended, shall continue to be a recognised (lualificatit)n 
for tlie purpose of registration in that State.] 

(4) The provisions of sub-sections (2) and (o) and of sections 11 and 13 shall 
apply mutatis vt>utand}s to the declaration by the Council of a (jtialification 
granted in respect of post-certilicate nursing training as a recognised higlicr 
qualification. 

[a] Insfrten by the liuiian Niirsiujj; Council (.Ainendnu'nO Act. 1957 (XI A' of 1957). S. 6 
V. f. 1-12-1958]. [b] 1 h(‘ words ‘'of India” wen* omitted by A. b. (V. I95t) 12(1-1- 

19.50i. fc) Substituted tor “ii» any State or country ontsiil' the Stjitevs,” by the Imlian 
Nursinii Council ( Aiuvaidincntt Avi, 1950 (bXXV of 1950), S. 2 [28-12-1950], [d] Suh.'ytt^ 

luted for “bart H State”, by > A. I.. O., 1950 [Cli-lOaOj* l‘*l Sub^tituied {.n* “micIi 
S tate”, ibid, jf] ^Substituted for “of the State or country”, by Act (LX.W' of 1950), S. 2 
[28-12-1950]. [g] Substituted for “in any State”, iUd. [\\] Substituted (or “in (hat State 
or country” i)y Act ( LX.W of 1950b S. 2 (28.12-1950]. [i j SultsUluted lor (he (uij^mal 
danse by Act lXlA^ of 1957), S. 0 [w. c. 1. 1-12-1958]. 

1 1 . Effect of recognition. 

*‘[(1)] Notwithstanding anytliing contained in any otlier law',— 

('aj any recogni.scd (lualilication shall be a suflicient (inalificalion for enrol- 
ment in any '‘[State] register; 

(b) no person shall, after the date of the cornmcnccinent of this Act, he eiifilled 
to he enrolled in any "^[State] register as a nurse, midwife, '[anviliary 
nurse-midwifei healtii visitor, or public health nurse unless he or she 
holds a recognised (lualification : 

Provided that any person alreadv enrolled in any * [State] register 
Ixjfore the said date may continue to he so enrolled notwithstanding that 
he or she may not hold'a recognised qualification ; 

Provided further that any person who was immediately liefore the 
said date entitled to be enrolled in any ^[State] register but was not so 
enrolled shall, on application made in this helialf before the expiry of 
two years from the said date be entitled to Ire enrolled in that register; 
fc] any person holding a recognised higher (pialification shall l>e entitled to 
have the qualification entered as a supplementary qiialificalion in any 
^[State] register in which he or she is enrolled, and after the said date 
no person shall ire entitled to have entered as a stipplemenlary qualifica- 
tion in any ''[State] register any qualification which is not a reccguisrxl 
higher qualification. 

*[{2) Notwith-standing anything contained in clause (b) of sufr-section (I)— 
fa) a citizen of India holding a qualification which entitles him or her to be 
registered with any Council of Nursing or Midwifery (by whatever 
name called) in any foreign country, may, with the approval of the 
Ck)uncil. be enrolled in any State register; and where approval has been 
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accorded by the Council in resj>ect of such qualification in one case, the 
approval of the Council for enrolment in a State register in the case of 
any other citizen of India holding the same qualification shall not U- 
necessary; 

(b) a person not Ixung a citizen of India wlio is employed as a imrse, 
midwife, auxiliary nurse- midwife, teacher or administrator in anv 
hospital or institution situated in any State for purposes of teaching 
research or charitable work may, with the approval of the President ol 
the Council, be enrolled temporarily in the State register for such period 
as may be specified in this behalf in the order issued by the saui 
President ; 

Provided that practice by such person sliall l)e limited to the liospital or 
institution to which he or she is attached.] 

I a ] Section 11 was n'-mimhered as snh-section (1) thert'of hy the Indian Nursing Counol 
i Amendment) Act, 1957 (XLV ot 1957), S. 7 [w. e. t. 1-12-1958]. [h] Inserted, Und. 

12. Power to require information as to courses of study and training and 

examinations. 

livery authority in any [State] " '•] which grants a recognised 

(jualification or a recogiused liigher cjualification sliall furnisli such informa- 
tion as the Council may, from time to time, recpiire as to the courses of stiulv 
and training and examinations to be undergone in order to obtain snc-li 
(jualification, as to the ages at which sucli courses of study and examinations 
are re(|uired to be undergone and sucli qualifications conferred, and generally 
as to the requisites for obtaining such qualification. 

i .i] 'J’hc words “of India” were omitted ])y A. L. O., 1950 [ 26-1-1950 i. 

13. Inspections. 

( 1 ) The Executive C^ommittee may appoint such number of inspectors 
[whether from among members of tlie Council or otherwise! as it deems 

necessary to inspect any institution recognised as a training institution, and to 
attend examinations held for the purpose of granting any recognised (jualifiea- 
tion or recognised higher qualification. 

( 2 ) Inspectors appointed under tliis section shall report to the Exeentixe 
Committee on the suitability of the institution for the purposes of training and 
on the adequacy of the training therein, or as the case may be, on the sufficiency 
of the examinations. 

(3) The Executive Committee shall forward a copy of such report to tlic 
authority or institution concerned, and shall also forward copies, with the 
remarks, if any, of the authority or institution concerned thereon, to die 
Central Government and to the ^ [State] Government and ^ [State] Council of 
the ^ [State] in which the authority or institution is situated. 

[a] Jiiserfed hv the Indian Nursing Council (Amen dm oil) Act, 1957 (XLV of 1957 ’, S. S 
Lw. e. f. 1-12-1958]. 

14m Withdrawal of recognition. 

(1) When, upon report by the Executive Committee, it appears to the 
Council — 

fajthat the courses ’of study and training and the examinations to be gone 
through in order to obtain a recogniseci cjualification from any authoritv 
in any ^[State] or the conditions for admission to such courses 

or the standards of proficiency required from the candidates at such 
examinations are not in conformity with the regulations made under this 
Act or fall short of the standards required thereby, or 

(b) that an institution recognised by a ^[State] Council for the training of 
nurses, midwives [auxiliary nurse-midwives] or health visitors does n 
satisfy the requirements of the Council, — 
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the Council may send to t!ie Government of tlie ^iStatc] in which the autliority 
or institution, as the case may be, is situattxl a statement to such t^ilect. and 
the ^[State] Cioverurnent shall forward it, alon^ with such remarks as it may 
think fit to the authority or institution concerned and, in a case relerred to in 
clause (b) to the ^[State] Council also, with an intimation of the jKM'it.Hl within 
which the authority or institution may submit its cNidaiuition to the ^[StateJ 
Government. 

(2) On the receipt of the explanation or, where no explanation is submitted 
within the period fixed, then on the expiry of the period, the ^[State] Govern- 
ment shall make its recominendations to the Council. 

(3) The Council, after such further irnpiiry, if any, as it ma\' think lit to 
make, and in a case referred to in clause (7>> of sub-section O ). after eonsideriu^ 
any remarks wliich the ^ 'State] Conned may have addit‘ss(‘d to it. may 
declare, — 

(a) in a case referred to in c lause (a) of that sub- sc'etion, that tln‘ qualiina- 

tions giauited by the autliority eouecuiu'd sliall 1 h’ rec’Ognised i(urdi(iea- 
tions only when grantcnl before a spc‘eifu‘d date, or 

(b) in a case referred to in the said elause (/>j. that with elleet fiom a dale 

specified lu the deelaration anv person luildinii a reco^nisc'd ijualifieatiou 
whose neriod of tr<iinimj; and studv preparatory l<’ the i;raut to luiu of 
the (jiiali fieation was [lassed at the institution concaaned shall Ix' entithal 
to Ik" reiijistc recl only in the ^LState] in u hieh the institution is situated. 

(4) The Camneil ina> declare that a!»y icao^nistal ([ualificatiou t;iaulc'd 

outside the ^ [States j ’*‘1 shall be a recognised tjualifjcation only if 

granted before a specified date. 

’a] 'rhe words “of India” vvcr(‘ |>y A. 1,0.. nr’SO, dd liv iIm* Indi ui 

Nfirsin^ Coniu il ( AiiK'iidmt'nt ^ .'\c!, 19.57 tXIA' of 1957’, S. 9 u . o, 1. I.12-195S;. 

# 

15. Mode of declarations. 

^[(1)] All declarations under section 10 or section 11 shall i)c‘ made bv 
resolution passed at a meeting of tlie (Council called for the purpose, and shall 
forthwith be published in tlie Official Ca/.ettc. 

Tlie Central Government shall, from time to lime, by notification in thci 
Official Gazette, amend the Schedule so as to bring it into accord with any 
declaration under section 10 or section 1 l.j 

[a] Section 15 was re-nvnnhercd as suh-s. Il) iheri'of by the Indian Ndirsinu Cainucd 
vAaiencirnent) Act, 1957 (XI^V' of 1957), S. 10 Av. c. t. 1-12-19581. h] Inserted, ihid. 

Misa. Indian Nurses Register, 

0) The Council shall can.se to be maintained in the iirci.scribcxl mann(*r a 
register of nurses, rnidwives, auxiliary nurse-midwives .and liealth \ isitor.s (o 
l>e known as the Indian Nurses Register, which .shall contain the names of ab* 
[>ersons who are for the time t)eing enrolled on any State ic gister. 

(2) It shall be the duty of the Secrcitary of the Coimeil to keen) tlu' liulian 
Nurses Register in accordance with the nrovisionv of tliis Act, :ihk 1 from lime 
to time, to revise the register and publish it in the (ia/.ette of India and in such 
otlier manner us may be prescribed. 

(3) Such register shall be deemed to Ih^ a public cloeumcmt within the 
meaning of the Indian Evidence Act, 1872. and may Ih^ proved tn i copy 
published in the Gazette of India.] 

[a] Sections 15-A and 15-B were by the iiidi ut Nnrsinj^ Council (AaK fuiiaent) 

Act, 1957 (XLV of 1957), S. II [w. e. f. 1-12-1958]. 

“llSB^ Supply of copies of State registers. 

Each State Council shall supply to the Council twenty printed copies of the 
State register as soon as may lx; after the 1st day of April of each year and 
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inform the Council without delay of all additions to, and other amendments in, 
the State register made from time to time.] 

[a] See Foot-note (a) under S. 15-A. 

16 . Power to make regulations. 

(1) The Council may make regulations not inconsistent with this Act 
generally to carry out the provisions of this Act, and in particular and without 
prejudice to the generality of the foregoing power, such regulations may 
provide for — 

(a) the management of the property of the Council and the maintenance and 

audit of its accounts ; 

(b) the manner in which elections referred to in sub-section (2) of section 3 

and in clause (a) of sub- section (2) of section S shall be conducted ; 

(c) the summoning and holding of the meetings of the Council, the times and 

places at wliich such meetings shall be held, the conduct of business 
thereat and tlie number of members necessary to constitute a tjuoruiu ; 
prescribing the functions of the Executive Committee, the summoning 
and holding of meetings thereof, the times and places at which sir li 
meetings shall be held, and the numl)er of members necessary to consti- 
tute a quorum ; 

prescribing the powers and duties of the President and the Vice- 
President ; 

^[(f) prescribing the tenure of office and the powers land duties of tlie 
Secretary and other officers and servants of the Council ; 

(ff) prescribing the powers and duties of inspectors ;] 

(g) prescribing the standard curricula for the training of nurses, mid wives 

and health visitors, for training courses for teachers of nurses, mid\\ ives 
and health visitors, and for training in nursing administration ; 

(h) prescribing the conditions for admission to courses of training as 

aforesaid ; 

prescribing the standards of examination and other requirements to be 
satisfied to secure for (qualifications recognition under this Act ; 

(j) any other matter which is to be or may be prescribed under this Act. 

(2) To enable the Council to be first constituted, the President may, with the 
previous sanction of the Central Government, make regulations for the conduct 
of the elections referred to in sub-section (2)o{ section 5, and any regulations 
so made may be altered or rescinded by the Council in exercise of its powers 
under this section. 

[a] SuhstiUited for the former clause (f), by the Indian Nursing Council (Aincndment) 
Act. 1957 (XLV of 1957), S. 12 [w. e. f. 1-12-1958]. 

1 T« Repeal of Ordinance XIII of 1947. [Repealed by the Indian Xursing 
Connell (Amendment) Act, 1957 (XLV of 1957), S. 13 [lo.e.f, 1.12.1958J. 

•[THE SCHEDULE 
{See sections 10 and 11) 

PART I 

RECOGNISED QUALIFICATIONS 

A, — General Nursing — 

Certificates (including senior and junior certificates). Diplomas or Degrees in 
Nursing issued by any of the following authorities, namely: — 

1. The Examination Board appointed by the Government of Madras. 

2. The Bombay Nurses, Mid wives and Health Visitors Council. 

3. The Bombay Presidency Nursing Association (when issued before the 1st 
day of January, 1936), 

4. The Bengal Nursing Council (when issued before the 15th day of August, 

1947 ). 
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5. The Uttar Pradesh State Medical Faculty, 

6. The Uttar Pradesh Nurses and Midwives Council. 

7. The State Board of Metlical Examinations, Uttar Pradesh (when issued 
before the 1st day of January, 1927), 

8. (a) The Punjab Ntirses Rei^istration Council (when issued l>efore the 15th 
day of August, 19 17 or after the 2(>th day of January, 1950). 

(b) The East Punjab Nurses Registration Council (when issued l^efore the 
26th day of January. 1950). 

9. The Bihar Medical Examination Board (when issued before the 1st day 
of January, 193S). 

10. The Bihar Nurses Registration Council. 

11. The Madhya Pradesli Medical Examination Board (wlu n issued before 
the 1st day of April, 1950). 

12. The Assam Nurses, Midu ivi^s and Ilealtli Visitors Council. 

13. The Orissa Medical Examination Board. 

14. The Mid-India (United) Board of Examiners for Nurses (wlien issued 

before the 1st day of January, 1947). 

15. The Joint Missionary lh)ard for Isxamination of Nurses (Marathi area) 
(when issued before the 1st day of January, 1931). 

16. The North-lndia United Board of l''xaminers for Mission and otlier 
Hospitals (when isstied l)efore the 1st day of January, 1910). 

17. The Examining Board of the Nurses Auxiliary of the Christian Medical 
Association of India (South India Branch). 

IS. The Sind Nurses and Midwives Council (when issued before the 15tli day 
of August, 1947). 

19. The West Bengal Nursing Council. 

20. The University of Delhi, 

21. The University of Madras. 

22. The Bengal State Medical Faculty (when issued before the 1st day of 
January, 1942). 

23. The Mid-India Board of Examiners of Nur.ses Auxiliary of Christian 
Medical Association of India, 

24. The Examination Board of Military Medical Services (when issued before 
the ISth day of August, 1955). 

25. The Armed Forces Medical .Services Examination Board. 

26. The Madhya Pradesh State Nurses Registration Council, 

27. The Board of Examiners appointed by the Government of Mysore. 

28. The Board of Examiners appointed by the Government of Hyderabad 
(when issued before the 1st day of November, 1956), 

29. The Board of Examiners appointed by the Government of Andhra (when 
issued Ix^fore the Lst day of Noveinlx‘r, 1956) or by the (Government of 
Andhra Pradesh (when is.sued on or after the lst day of Novemln’r, 1956). 

30. The Travancore-Cochin Nurse.s' and Midwive.s' Ouncih 

31. The Vidarbha Nunses Registration Council. 

# 

ii. — Midwifery — 

Certificates, Diplomas or Degrees in Midwifery issued by any of the following 
authorities, namely : — 

1. Any of the authorities mentioned in section A except the authority at 
item No. 17 thereof. 

2. The Punjab Central Midwives Board (when issued l>efore the 15th day 
of August, 1947.) 

3. The Mid-India (United) Board of Examiners for Midwifery (when issued 
b^ore the 1st day of January, 1947). 
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4. The National Association for supplying female medical aid to the women 
of India (when issued before the 1st day of Octol>er, 1949). 

5. The Northwest Frontier Province Central Midwives Board (when 
issued before the 15th day of August, 1947). 

6. The Kasturba Gandhi National Memorial Trust. 

7. The Health Department, Madras (when issued liefore the 31st day of 
December 1952). 

C . — A iixiliary Nursing. Midwi fery — 

Certificates issued by any of the following authorities, namely : — 

1. Any of the authorities mentioned in section A except items Nos. 3, 4 7 
9, 11, 14. 15, 16, IS. 20, 21, 22, 24 and 25. 

2. The Examination Board appointed by tlie Himachal Pradesli Ad- 
ministration. 

1). — Health Visitors — 

Health Visitors C>ertificates or Diplomas issued by any of the follow 
authorities, namely : — 

1. The (Government Training .School for Health X^isitors, Madras. 

2. The Sir John Anderson Health School, CJalcutta. 

3. The Uttar Pradesh State Medical Faculty. 

4. The Uttar Pradesh Nurses and Midwives CJouncil. 

5. The Government Health School, Nagpur. 

6. The Assam Nurses, Midwives and Health Visitors CJouncil. 

7. The Lady Reading Health School, Delhi. 

8. The Bombay Nurses, Midwives and Healtli Visitors Council. 

9. The Bengal Nursing Council (when issued before the 15tli day ol 

August, 1947). 

10. The Punjab Health School (when issued before the 15th dav of August, 

1947). 

11. The West Bengal Nursing Council. 

12. The Punjab State Medical Faculty. 

13. The Bengal State Medical Faculty (when issued before the 1st da\ of 
January, 1942). 

14. The Bihar Nurses Registration Council. 

PART II 

Recognised higher qualifications 


Name of the authority issuing the 
qualificatiOM 

1. The Examination Board appointed by 
the Government of Madras. 


2. College of Nursing, New Delhi. 


Qualification. 


1. Diploma in Nursing — 

Sister Tutor Course. 

2. Diploma in Nursing. 

Nursing Administration Course. 

1. Post-certificate course in Piiblic-Healtlt 

Nursing (when issued before Sist day ut 
December 1953). ^ 

2. Combined post-certificate course in 1 each- 

ing and Nursing Administration (when 
issued before the 31st day of August, 
1957). 

3. Certificate of examination in Ward Sisters 

course. . 

4. Certificate of Examination in Nursing Aa- 

ministration course. 

5. Certificate of Examination in Sister Tutor 

(bourse. 

0, Certificate of Examination in Midwitc 
T u tor Course. - 
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Name of I lie authority issuing the 
qualihcatiou. 

3. The (Missionary ' Cliristian Mevlieal 

College, ScIkwI of Nursing. \’elU>re. 

4. The School of Nursing. Christian Medi- 
cal College, Vellore. 

5. The Indian r.svchiatric Society. 

6. The All India Institute of Mental 

Health. Bangah^re. 

7. The All India Institute of Hygiene and 

Public Health, Calcutta. 

S- The Public Health Department, Nhulras. 
9. The Tuberculosis Association of India, 
[a] Substituted for tlie former SeiuHiu 
Act, 1957 (XLV ol 1957\ S. 14 [u. c 1. 


Qualiiieation. 

Dipknna in l eac hing and Supervision \Sistor 
Tutor t^uuse). 

Diploma in reaching and Supi'ivisiou \Sisler 
Tutor ( a'urs v) 

Diploma in Pswluatnr Nursing. 

Diploma m Psvcljiatru Nursing, 

Certificate in Public Health Nursing. 

Diploma in Pulilie Health Nursing. 

Diploma in Tuberi ulvisis Nursing. 1 
te bv the liuhan Nursing (.louned (Aineiuliuent ^ 
1 12-195S,; 


[THE INDIANl OATHS ACT, 1873 
(ACT X OF 1873) 

[The Act pniiteil liere is as on l-HbPKiOj 
C O N T K N T S 


PREAMBLE 

1 rUELIMlNAKY 

Skctionb 

1. Short title. 

Local extent. 

2. [liejteaJtulj. 

3. Saving; of certain oaths and allirrna- 
tions. 

II. - AUTHORITY TO ADMINISTER 
Oaths and affirmations 

4. Avithority to administer oaths and 
affirmations. 

Ill - Persons by whom Oaths or 

AFFIRMATIONS MUST BE MADE 
Oaths or affirmations to Ik* maile 
by — 

witnesses : 
interpreters : 
jurors. 

6. Affirmation by Nati\esor liy i)er- 
sons objecting to oaths. 


I\\ — i ’ORMS OF OATHS AND AFFIH- 
MATIONB 

7. i^'orms of oatlis anil aifirmati<uis. 

S. l\)wer of ( ainrt to teiulcr certain 
oaths. 

H. f'iourt ina)' ask party or witness 
wlndher he will mak(* oath 
proposcal by opj)osite partv. 

10. Administration of oath if ac cepted. 

11. I'A idenee conelnsive as against 

person offe ring to be? bound. 

12. I'lOcednre in case of refusal to 

jnake oath. 

\ . _ N H sc ELL A N Kt )US 

13. Proceediiigs and (‘vidcnce not in- 

\ all da ted by omission of oath 
or Ji rc'gnlarity. 

14. Persons giving evidence bound to 

state tlie irnth. 

15. [Repealed ] 
iO. {Repeated.] 

SCUKRi: LR. --- [Repealed. i 


STATEMENT OF OBJF^ TS AND HFASONS 


*‘The object of this Bill is two-fold — to con- 
solidate tile law relating to judicial o itfis and 
affirmations, and to repeal tlie laws r''eiuiring 
declarations tf) bt- atadi' by Judges, Magis- 
trates, 6:c., before entering on their oHii iai 
duties. The Bill, if it licxxime law, will replate 
twen t y- seven enac t men t s - 

The Bill does not apply to proceethngs 

ACT HOW AFFECTED BY SUBSEQUENT I J CdSI.ATION 


before* Couits-Mailial, tir to oatlis prescn!v*d 
by laws wliich lln Covernor-Qineral in CJoun- 
cd has not the powtu* to rejical. 

Incidtmtally, the Pdl will remove the 
which has been raiset! as to the power of the 
CVnirl.s in tiertain jiarts of huh i to atlfninistcr 
oiths anti affirm.itions. ” - (. t/eftc of India, 
1873, Part V. page 17. 


—Amended by .^cts VT of 1919, X of 1927; 
XXXV of l‘>^4; XXXIX of 19>9; ill of 
1951, XXVI of 1955; XVT of 1958. 

—Adapted by A. O., 1937; A. C. A. O., 1948; 
A. L. O., 1950; 2 A. L. O., 1958. 


-Extend/ 


Acts IJX of 1949; XXX of 


1950; LXVm oi 1950. 

-Extended in Bmnliay by lioni. Act iV of 
1Q50. 

-Extcmdefl in Punj d) l>y Pmij, Act of 1950, 
-Repi^aled in part by Act*? XU of 1873; XH 
a 1873, VT of 1900; I ol 1938. 
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[THE INDIAN] OATHS ACT. 1873 
(ACT X OF 1873)* 

[8th April, 1873] 

An Act to consolidate the law relating to Judicial Oaths, ami for other purposes. 
Preamble 

Whereas it is expedient to consolidate tlie law relating to judicial oaths, 
affirmations and declarations, and to repeal the law relating to official oaths, 
affirmations and declarations ; 

It is hereby enacted as follows : 

[a] For the Statement of Objects and Reasons, Gazette of India, 1873, Pt. V, p. 17; 
for Proceedings in Council, see, ihui, 1872, Supplement, p, 889, xbid, 1873, Supplement, 
pp. -3, 233, 235 to 246, 281, 395 and 410; ibid, 1873. Extra Supplement, pp. 1 to 8. 

For Civil Rules of practice made l)y the High Court of Madras under this Act, the 
Code of Civil Procedure (Act XIV of 1882) and certain other Acts, for observance !)y 
sul)ordinate Civil Courts in that presitlency except the Small Cause Court at Madras, see 
Fort St. (George Gazette', 1905, Supplement, p. 1. 

7’his A('t lias been declared to hr in force in — the Sonthal Parganas l?y the Sonth d 
Parganas Settlement Regulation (III of 1872), S. 3; Panth Piploda by tlie Panth Piploda 
Laws Regulation, 1929 (I of 1929), S. 2; Khondmals District by tlie Khondmals Laws 
Regulation, 1936 (IV of 1936), S. 3 and Sch.; Angul District by tlie Angul Laws Regula- 
tion, 1936 (V of 1936), S. 3 and Sch. 

It has further be*en declared by notification under the Scheduled Districts Act, 1874 
(XIV of 1874), S. 3 (a) to l)e in force in the following Scheduled Districts, namely : — 

Tile Districts of Hazariba^h, Lohardaga and Manbhnin, and Pargana Dhalbhurn and 
the Kolhan in the District of Singbhnm. (The District of Lohardaga then included the 
Palamau District, separated in 1894; Lohardaga is now' called the Ranchi District, ^ee 
Calcutta Gazette, 1899, Pt. I, p. 44.) — See Gazette of India, 1881, Pt. I, p. 504. 

4'lie Nortlicrn-Western Provinces Tarai — Sec Gazette of India, 1876. Pt. I, p. 505, 

The Schedule Districts in Gan jam and Vizagapatam — See Fort St. George (iazette 
1898, Pt. I, p. 666, and Gazette of India, 1898, Pt. I. p. 869. 

It has been extended, by notification under S. 5 of the same Act, to tlie Scheduled 

District of Coorg~8>e Gazette of India, 1876, Pt. I, p. 417. 

This Act has been extended to the new Provinces and merged States by tlie Mergtsl 
States (Laws) Act, 1949 (LIX of 1949), S. 3 [1-1-1950] and to the States of Maniii^L 
Tripura and Vindhya Pradesh by the Union Territories (Laws) Act, 1950 (XXX of 1950), 
S. 3 [16-4-1950] as amended by Act LXVTII of 1956. 

It has also been extended to States merged in the State of Bombay : see Bom. Act IV' 

of 1950. S. 3 130-3-1950]; the State of Punjab : .w Punj Act V of 1950, S. 3 [15-4-1930.] 

I.— PRELIMINARY 

1. Short title. 

This Act may be called THE INDIAN OATHS ACT, 1873. 

Local extent. 

^[It extends to the whole of India except the State of Jammu and Kashmir.] 

^ 

[a] Suhstitufed for the former clause by the Union Territories (Laws) Act, 1950 (XXX of 
1950), S. 3 and Schedule, as amended by Act LXVIll of 1956 [w. e. f. 1-1-1957]. [oj 4 hti 
commencement clause was omitted by the Repealing Act, 1876 (XII of 1876). 

2* Repeal of enactments. [Bepealed by the Bcpcaling Act, 1873 (12 of 1873).] 


3* Saving of certain oaths and affirmations. 

Nothing herein contained applies to proceedings before Courts Martial, or 
to oaths, affirmations or declarations prescribed *^[Dy the Central Government 
wkh respect to members of the Armed Forces of the Union]. 

[a] Substiitited for the words *‘by or under any instruction under the Royal Sign Mann »! 
of His Majesty** by A. L. O., 1950 [20-1-1950]. _ 


Preamble — Note 1 

[1] Paragraph 16 of the Somaliland Order 
in Council expressly makes the Indian Evi- 
dence Act and the Indian Oaths Act applic- 
able to Somaliland. 1946 P C 3 (5) [AIR V 33 
C 2]. 


Section 1 — Note 1 

[1] Provisions of the Act do not ^^hrog^ 
provisions of Evidence Act. 1926 Nag 
(195) [AIR V 13]. 



fTHB Indian] Oatus Act, 1873 


[9 4 N i-s 5 N l3 876 


IL— AUTHORITY TO ADMINISTER OATHS AND AFFIRMATIONS 
Authority to administer oaths and affirmations. 

The following Courts and persons are authorized to administer^ by themselves 
or by an officer empowered by them in this Ixdialf. oaths and affirmations in 
discharge of the duties or in exercise of the powers iinposed or conferred upon 
them respecliv ely by law : — 

all Courts and persons liaving by law or comsent of parties authority to 
receive evidence; 

(h) the Commanding Officer of any military. ‘[naN all . ^[or air force] station 
'^[or ship] occupied b>- troops in tlie service of Government : 

Provided — 

( 1 ) that tlie oath or affirmation lx? administered witliin the lijnits of the 
station, and 

(‘ 2 ) that the oath or affirmation be such as a justice of the Peace is competent 
to administer ® ®j. 

[a] Inserted In' the Amnuliiii; Att, iWXV of 19 VP, S. 2 uul Srh. jh] Inserted by 

till* Hepi-alinz and Aim ndin^ Act. 1927 (X of 1V)27), S 2 and Sch. 1. (c] 'l‘lic words "jn 

Part A Statin and Fart St .jtes” wt'rc ontdauf by the Pail li Stales (l ,avvs) Act, 1951 
(in of 1951), S. 3 and Scb. 11-4-1951]. 

111.- PEl^SONS BY WHOM OATHS OK AFFIRMATIONS MUST BE MADE 
5# Oaths or affirmations to be made by - witnesses : 

Oaths or affirniations shall be made l)y the following pmsons : — 

all witnesses, tliat is to say, all persons who may lawfully be examirjed, 
or give, or be recpiired to give, (‘videnee by or before any (Joint or 
person having l)y law or consent of parties autljority to examine such 
persons or to receive evidence; 
interpreters : 

(b) interpreters of questions put to, and evidence given by, witnesses; and 


jurors. 

(c) jurors. 

‘^Provided that wliere the witness is a child under twelve years of age, and 
the Court or person having authority to examine such witness is of opinion 


Section 4 — Note 1 

[1] Section 4 provides tiiat all Courts and 
persons who have liy law of consent of parties 
authority to receive evidence are Courts or 
fx^rsons authorized to administer oaths or 
atfirmation.s. 1939 Cal 657 (058) [AIK V 20) : 
ILK a939) 2 Cal 459: 41 Cri L Jour 21 ^DW)* 
1916 I. ah 281 (283) [AlU V 3', 1916 Pun He 

No. (Cr) 34 : 17 Cri L Jour 491 (DB). 

f2] A Magistrate is ordinarily etnp<nvered to 
administer oaths or atHrrnations. 1916 l.ah 281 
(283) f AIR V 3] : 1916 Pun Re (Cri) No. 34 : 
IT Cri L Jour 491 (DB). 

[3] VVi tere a Police Su}>-Insp(*ctor, who had 
detained a person without any legal autho- 
rity in the police lock-up filed a false .iffi- 
davit denying the detention of the person, 
it was held that the Suh-laspcctor had com- 
mitted an offence punishame under S, 193, 
I- P. C., because under Ss. 4 and 5, Oaths Act 
read with S, 14 of that Act the High Court or 
its officers were authorised to administer the 
oath and as the Sub-Inspector was stating the 
facts as evidence before the High Court he 
had to make the oath or affirmation and w’as 
f>ound to state the truth. 1959 S C 843 (846) 
[AIR V 46 0 115] : ILR (1959) Punj J709 : 
1959 Cri L Jour 1124. 


[4] Vyara Court in BarcKla State cannot he 
treated as a Court witJiin Ss. 4 and 14 in 
relation to procefnlings winch were ludd Ix*- 
fore tliat Court entirely under law of that 
Statv, and whicli liad nothing to do with any 
procaxHlings in British India or nrulei law in 
foiv'e in British India. 1924 Bom 51 (53) [AIR 
V 11] : 47 Bom 907 ; 25 Cri L Jour 333 (DB). 

[5] A Magistrate acting umlrr S. 164, Cri- 
minal P. C. has power to atiniinister an oat in 
(*05) 1 Weir 822 (822). 

16 j A Comimssioner appointed rnenly to 
reconl evidence and .submit a report uhich 
can at most lx* treated only as evidencf* in the 
.suit cannot act for the purposc>< of Ss. 8, 9 and 
10 of the Act 1957 Nag 47 (51) [AIR V 44 
C 14] : ILR (1956) Nag 685 (DB). 

SECTION 5 — SYNOf*ST8 

1. Scope and applicability. 

2. Oath to child witnes*. 

3. Omisikion to admlttirier oath. 

4 . Oath to accused. 

5. Criminal proceeding. 

1. Scope and appUcabilfty.— [Ij **Oath 
or aiiirmattorP* in S. 8 and following sections 
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that, though he understands the duty of speaking the truth, he does not under- 
stand the nature of an oath or affirmation, the foregoing provisions of tln> 
section and the provisions of section 6 shall not apply to such witness, but in 
any such case the absence of an oath or affirmation shall not render inadmis- 
sible any evidence given by such witness nor affect the obligation of the 
witness to state the truth.] 

Nothing herein contained shall render it lawful to administer, in a criminal 
proceeding, an oath or affirmation to the accused person, ‘'[unless he is examined 
as a witness for the defence] or necessary to administer to the official inter- 
preter of any Court, after he has entered on the execution of the duties of 
office, an oatli or affirmation that he will faithfully discharge those duties. 

[ii] Inserted by the Indian (laths (Amendment) Act, 1939 (XXXIX of 1939), S. 3. 
[b] Inserted by tlie Code of Criminal Procedure (Amendment) Act, 1955 (XX\’I of 1953 
S. 117 and Sch. [vv. e. f. 1-1-1956]. 


Section 5 — Note 1 (nmldj 
is diffierent from th.it in S. 5. 1927 P C 165 
(171) [AIR V 14] : 54 Ind App 301 : 2 Luck 
316. 

[2] Havinjj; re^anl to the language of the 
Oaths Act a Court has no option wlieri once it 
has elected to take the statements of a person 
as evidence, but to administer to such person 
either an oatli or alfimiation as tlie case mav 
rcYiuirc. (’89) 11 All 183 (185) (DR). 

[3] In every case where witness is compelenl 
within meaning of S. 118, Evidence Act, 
Ss. 5 and 6 ought to be applied. Oath should 
not he administered only where it clearly ap- 
pears that the person does not understand its 
moral obligation. 1921 Pat 109 (113) [AIR 

V 8] : 8 Pat L Jour 147 : 22 Cri L Jour 417 
(DR). 

[4] Under vS. 5 of the Oaths Act, oatli shall 
be administered to those witnesses who may 
be lawfully examined, which means those wlio 
can understand the sanctity of oath. A witness 
may be a competent witness, and yet he may 
not be in a position to understand the sanctity 
of an oath. In such a case, S. 13 of the Act 
comes into play. A witness of this type can be 
examined witiiout an oath and his testimony 
is as good a.s that of witness to whom oath has 
been administered. 1952 Rhopal 25 (26) [AIR 

V 39] : 1952 Cri L Jour 1366. 

[5] A defendant or even the plaintifl is not 
hound to go into the witness l)ox, but if either 
of them chooses to do so he cannot, after he 
has taken the oath, to make a truthful state- 
ment, state anything which is false. Indeed 
the very sanctity of the oath rtx]uires that a 
person put on oath must state the truth. 1959 
S C 843 (846) [AIR V 46 C 115] : ILR (1959) 
Punj 1709 : 1959 Cri L Jour 1124. 

[6] There is no violation of S. 5 if a person 
proceeded against in an enquiry under Public 
Servants (Inquiries) Act, 1850, is examined as a 
witness on oath in the enquiry. 1956 Pat 384 
(396) [(S) AIR V 43 C 97] (Dli). 

2. Oath to child witness. — [Ij It is 
desirable that Judges and Magistrates should 
alw’ays record their opinion that the child 
understands the duty of speaking the trutli 
and state why they think that, otherwise the 
credibility of the witness may l>e seriously 
affected, so much so, that in some cases it may 
be necessary to reject the evidence altogether. 
1952 S C 54 (56) [A I R V 39] : 1952 SCR 
377 : 1952 Cri L Jour 547. 


12] As according to S. 13 of the Oaths A !, 
even an omission to t,ikt' the o.ith dn^'s my 
idlect the admissibility of tlie evitkuce, y 
follows that ill) irregularity arising out of th 
proviso to S. 5, namely, failure to certify th if 
the child understood tlie duty to spe ik fh 
truth, ciinnot affect tlu' admissibility of evi- 
dence. 1952 S C 54 v35) [A I H V 39 : J93 ' 
SCR 377 ; 1952 Cri L Jour 547. 

[3] The (juestion whether tlu* omission te 
take an oath referred to in S. 13 applies to a 
case wiiere the Court deliberately refiMin^ 
fiorn iidministering the oath to a witness (e- 
only to ('ases where th(’ omission is due to 
some accident or negligence can no longer ai i>' 
now in the c ase of a cliild nneh^r 12 numin o! 
iige, because^ the insd'tion of the proviso 
S. 5 by Act 39 of 1939 settles tlie hiw Ih it 
such an omission com be delibca.ite. 1946 I' C 


3 (5) [A I R V 33 C 2: + 1938 Mad 490 ' 491 
[AIR V 251 : 39 Cri L four 585 (DR)+(’93) 16 
Mad 105 (116) (DR). (Per Parker J.)-f*l9l4 Ma<i 
293 (294) [A 1 R V 1] : 38 Mad 550 : 15 Cri I. 
lour 161 (DB) -f 1942 Oudh 193(196) ! A 1 K 

V 29] : 17 Luck 376 : 43 Cri L Jour 24 DDB ' 
[4j (3ath or affirmation is compulsory toi 

evc^ry witness — Child is not exception — Omis- 
sion does not render his evidemee absolutedy 
inadmissible, 1939 Rang 402(403, 404) l.A I K 

V 26] : 1940 Rang L R 104 : 41 Cri 1. Jom 
129 iDB)*H935 All 579 (581) [AIR \’ 22] : 5s 
All 28 ; 36 Cri L Jour 1013 (DB). 

[5J Child of tender years sliould be c \a- 
niined as a witness only after the Court lus 
satisfied itself that the child is intelk^ctualU 
sufficiently developc^d to enable it to uikLm- 
stand what it has seen and afterwards inform 
the Court thereof. If Court is satisfied tlut 
child has such intelligence, it shouhi compK 
with the provisions ofS. 6 of the Indian O itle 
Act. 1930 Sind 129 (130) [A I R V 17] • 31 Cn 
L Jour 114. 

3. Omission to administer oath. L 

omission to administer oath, even to an adult. 


joes only to the credibility of the 

lot his competency. 1952 S C 54 (o5) I 

/ 39] : 1952 SCR 377 : 1952 Cri L Jour oL . 

[2] The omission to administer to an inter- 
)reter under S. 5 (b) of the (9aths Act does no 
)y reason of S. 13 render the evudence o a 
vntness whose evidence was interprete<t 
lim inadmissible against the latter ^ 
ubsequent trial for giving evidence. 

0 Cri L Jour 150 (155) : 36 Cal 808 (DB). 
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0^ Affirmation by Natives or by persons objecting to oaths. 

Where the witness, interpreter or juror is a Hindu or Mtihanuiiiuhin, 

or has an objection t(^ making an oath, 

he shall, instead of making du oath, make an ahirtnation. 

In every oilier case the witness, interpreter or juror sliall make an oath. 

w Forms of oaths and AFFir.MATioNS 

Forms of oaths and affirmations. 

All oatlis aiul affirmations made under sta tion o shall he administeiTHl acconh 
ing to sueli forms as the* High Camrt iiiay Iroui timt‘ to time pres(ailK\ 

And until an\ such forms are preseril)tHl by th(‘ High sneh oaths aiui 

affirmations shall be administered according to the forms now in use. 

a,' a o o p p *1 

[d^ 'rh(* K\i7lan itjoii S. 7 w,»s In* tlu* LdusM Hninn (^uiOs \i t, HKiO (^\’I of 

loooy s. 4b Mid sc h. n. 


8* Power of Court to tender certain oaths. 

If any party to. or witness in. any judicial piiK’ceding oilers to give e\ idence 
on oatli or solmnn affirmation in an\‘ form common amongst, or held binding 


Section .7 (>'o,itdj 

I. Oath to accused. — 1 ; Six tiiui 7) .u>i)lirs 
to dcrnscd under trial. liCT Cal iOTcdOS' i.MH 
\ 14] : 54 Cal 52 : 2S Cn L four IHl (DU) 

,2j .\ ('ont(*nnuM‘ is nut an accustHl ptTS(ui 
within thr meaning: ol S. 5. 1054 All 52‘> i.527} 
A I K V 41 C: 2141 : 1 L U il054^ 1 All 594 : 
1954 Cri I. four 1141 [\'U\ 

[■')] A person hccoines an .iccnscd person 
iinineiliately after he lue het u arre.stt‘il hy thi* 
IHiiice for an olienet^ w liieh forms the subject- 
matter ot investigation bv them. 1947 Lai» 92 
5)6) lA 1 li V U C 20] : 47 Cri L Io\ii 772 

■4] A eo-aecused cannot b<‘ examined !>y an 
accused as his defence witiu'ss as no oath c .»n 
be adnnni.stered to him. ('47] 1947 Hang I. K 
214 (218, 219). 

[5j An accusiHl wlio is convicted on his own 
plea of guilty is a C()m[>efent witness against 
his co-accused, 'Mie reason is that on his 
c onviction he ceases to he an accus(\i and the 
i^ar under S.5 of the Oaths Act against adminis- 
tration of oath to him cannot apply. 1952 
Him Pra 5 (6) [A I li V >9] : 1952 Cn L Jour 
114. 

i6] Recording t onfession under S. 164, Cri- 
minal P. C., on solemn alfirmation is illegal. 
1947 Lah 92 (96) A 1 R \' 54 ( ' ;)0, : 47 Cn 
L Jour 772 (DR). 

5. Criminal proceeding. — [1] “Criminal 
proceeiiiiig”. denotes proceeding before cri- 
rninal Court as distingin‘'!K‘il from civil Court 
— It does not mean only a procc't^ling relating 
to a case pcmling in a criminal Court. 1947 
Uih 92 (96) A I R V 54 C 20] ; 47 Cri L Jour 
772 (DB). 

j,2] An application under S. 526, Criminal 
P. C., by accusctl is a criminal proct*edirig 
within meaning of S. 5. (*05) 1 Weir 822 (822). 

[3] An accuJied who is charged with another 
accused but whose case is separated before the 
trial commencf^s so that he can lx? examined as 
a witness in the case of the other #* 7 cused 
ceases to remain the accused in that case and. 
therefore, there is no impediment to oath being 


administcrt*d to hitu. 1957 M.i<l727 ^7 >4) [AIR 
V 14 C 2]2, : ICR C957) Mad 715 : 1957 Cr» 
1. jour I 2H7. 

Section 6 — Note 1 

C Si’t tion 6 c\pr(‘ssly t'Vi*mi)(s witnesses, 
iulcrpretcrs and jurors who are Hindus or 
Muhamm.idaus trom m. iking an oath. Hence 
\\'her<‘ a Muhamiii.Hl an uitiiess is nrolh'red 
a!i oath bv ropi'tition of Kalina anu hr dr- 
( lines to take the o.ith he t (unmits no olfenre 
under S. 17S. I. P. C. 502; 1902 Pun Re (Cr) 
No. 20. p. 51 (52). 

[2> 'rhe oljtuici' of giving false evidence may 
be eonimitteil .dt bough tin' person giving i*vi- 
deuce h.is Ixvn neither sworn nor aifirmed. 
(‘92) 19 Cal 355 {358} (DH). 

[3] If tlu'C)onr( tlunkstliat tlie child, though 
of tender years, is ( ajxihle of iidorrning the 
(Jourt ot what it has sm-n or heard, it is l>est 
that the Court should comply with the provi- 
sions ot S. 6 ill the case of a child just as in 
the i ase of anv othi*r witness, 1915 All 437 
(438) [A I R V'2' : 38 All 49 : 16 Oi L Jour 
829 (DB). 

1] When* the (‘vidimee ol \vifm*ssrs is re- 
corded merely on solemn affirmation and no 
leafion is giviai whv oath is not administer*^!, 
the statements of wil ijes,s<“s are not admissilde 
in evidenc e. 1952 Hyd 25 (28) [AIR V 39]. 

Section 7 — Note 1 

[Ij 1 ajsatisfact<a y nitntc*ol <Kitli adrninis- 
t6i*ed la Indian Witni'sses in Indian Court** 
iXMiitr^l out. 1933 All 834 (835j lAIR V 20j j 
55 All 639 : 35 Cri 1. Jour 353 (DH). 

section 8 — SVNOPSLs 

1. Oath under this icetiom 

2. Agreement to abide by oath. 

3. Oath affecting third person. 

4. Povi er of commitnioner to tender oitb. 

5. Form of oath* 

6. Criminal proceed infs* 
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by, persons of the race or persuasion to which he belongs, and not repugnant 
to justice or decency, and not purporting to affect any third person, the Court 
may, if it thinks fit, notwithstanding anything hereinbefore contained, tender 
such oath or affirmation to him. 


Section 8 (c,ontdJ 

1. Oath under this section. — [1] Oath 
under S. 8 is dillcrent from that under S. 5 
— Neither invocation nor oath or aHirrnation 
is necessary — No preliminary oatii under S. 5 
is necessary — Oath under S. 8 is not depen- 
dent on any discretion of Court. 1927 P C 
165 (170) [A 1 R V 14] : 54 Ind App 301 : 2 
Luck 316. 

[2j Use of alternative expression ‘oath’ and 
‘solemn affirmation’ as special ritual indi- 
cates that the ritual i.s to be at least as solemn 
for the deponent and attended by same conse- 
quences to him as is an ordinary oath or 
affirmation for and to an ordinary witness. 
The word.s were selected primarily to put it 
beyond doubt that temporal consequences of 
corrupt falsehood would follow as inevitably 
for one class of witness as for the other. They 
are descriptive of nature of result of the ritual; 
they are in no way concerned with its form. 
1927 P C 165 (171) [A I R V 14] : 54 Ind App 
301 : 2 Luck 316. 

[3] Object of oath is to substitute .super- 
human retribution for falsehood, for earthly 
punishment. Actual words or ceremonies used 
for purpose is immaterial. 1924 Oudh 442 
(445, 446, 447) [AIR V 11] (DB). 

[4] Calling on other party to admit or deny 
before particular deity and acceptance by 
other or ofler and actual statements before 
deity by party accepting offer is tantamount to 
taking oath. Real object of oath is super- 
human retribution. Purpose of giving oath is 
not to call attention of Cod to party but to 
call attention of party to God. 1924 Oudh 
442 (446, 447) [A I R V 11] (DB), 

[5] For oath to be administered by Court it 

is necessary that it should not be against de- 
cency and that it should not affect rights of 
third party. An offer to abide by oath of 
plaintiff’s witness, if taken on talak is not a 
respectable form of oath. It has the effect of 
divorcing the wife who is a third party. 
Hence refusal of party to abide by offer does 
not affect the case at all. 1940 Pesh 26 (27) 
[AIR V 27] (’10) 1910 Pun L R No. 114, p. 

321 (321) : 1910 Pun Re No. 66 (DB). 

[6] Where a defendant desires that the 
plaintiff should be required to appear in Court 
to state whether or not he is prepared to make 
a certain statement on solemn affirmation, the 
order of the Court dismissing the suit on the 
ground that the plaintiff has disobeyed the 
order requiring him to attend in person is 
without jurisdiction, or at all events the 
Cotfrt acts with material irregularity. 1950 
Pat 180 (181) [AIR V 37 C 39]. 

[7] Where a Court administers the oath to 
a party in spite of the other party^s protest 
and in the result dismisses the suit on that 
basis, the plaintiff cannot be said to be estopp- 
ed by the mere fact that a wrong step was 
taken by the Court. 1957 Nag 47 (52) lA 1 R 
V 44 C 14] : ILR (1956) Nag 685 (DB). 


2. Agreement to abide by oath. — 

[1] Wlicn an offer made by a party to ahicl 
by the statement of the other party made on 
special oath propo.sed by liirn under S. 8 is 
accepted by the other party upon an inquiry 
made by the Court under S. 9 a l)inding agree- 
ment comes into existence from which the 
party making the offer has no rigid in law ( . 
resile. 1048 All 125 (126) [A I R V 35 C 56 
ILR (1947) All 54 (DB) ^ 1952 All 882 fHVJi 
[AIR V 39] : ILR (1953) 1 Ail 494 (FB)^lcr. > 
Pat 208-209) [A I R V 39] : 31 Pat 91 (DB^ 
(’46) 1946 A M L J 32 (33). 

[2] Before the Commissioner appointed |,y 
the Court to examine accounts, the respon. 
dent (plaintiff) offered special oath on Inian 
to the appellant (defendant) who accei)ti\i 
the offer. The Commissioner tlicreon sui>. 
mitted the papers to the Court as he was nut 
competent to administer the oath. When 
the matter came before the Court, tlie respon- 
dent did not offer as provided by S. 9 to !>e 
bound by the special oath of the defendant. 
The respondent was prepared to ofler tin' 
special oath of lifting gangajali to the appei- 
lant to which the latter did not agree.— //r /, 
that there- was neither an offer nor was it 
agreed to as contemplated by the Act. 1 Ikmv 
was no compliance of S. 9 or S. 10. In this 
view, the offer and acceptance liefore tlso 
Commissioner (who was not u Court for nnr. 
poses of the Oaths Act) did not form a binding 
contract between the parties which the Court 
was bound to enforce. 1957 Nag 47 (57) (AIH 
V 44 C 14] : ILR (1956) Nag 685 (DIV). 

[3] In order to apply Ss. 8 to 11 it is ikh cs- 
sary that a party must agree to abide by the- 
special oath of any witness or the opfiosits' 
party. 1952 All 678 (679) [AIR V 39} : 1952 
Cri L Jour 1183. 

[4] In a suit, where there is no cornpIiaiK a* 
with the provisions of the Oaths Act the 
contention that there was at any rate an 
agreement apart from the Oaths Act and the 
suit should have been decided in accord. niee 
with such an agreement cannot prevail. Case 
law, discussed. 1957 Nag 47 (52) [AIR V' 94 
C 14] : ILR (1956) Nag 685 (DB). 

[5J It is a rule of prudence that unless !>oth 
parties agree to be bound by the special oatli 
of a witness or a party, the special o atli 
not to be administered. 1952 All 678 (679) 
[AIR V 39] : 1952 Cri L Jour 1183. 

[6] It would priraa facie api>ear that a 
party to the judicial proceeding in Ss. 8 and 
9, Oaths Act, would include an advocate ot 
the party also. An advocate empowered as 
such by a party to enter into a coniproiTn>e. 
etc., can make the ofiBcer to abide by the 
special oath under instructions from his client 
and in the absence of any allegation to the 
contrary, he must be deemed to have be^ so 
instructed. (’59) 1959 Andh L T 32 (34, 

[See however 1953 Mad 708 (709) [AIR 
V40C27L]] _ 

[7] Where one of the plaintiffs is not con- 
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Court may ask party or witness whether he will make oath proposed by 
opposite party. 

If any party to any judicial proceetling oilers to he bound In* any such oath or 
solemn affirmation as is inentioiuxl in section S, if such oat(» or adinnation is 


Section 8 — Note 2 (contd,) 
ducting the suit under any power of attorney 
he has no right to bind the other plaintiHs by 
oath contrary to tht' provisions of S. 8. 1953 

Mad 70vH (709) 1 AIH V 40 C 271.] 

3. Oath affecting third person. — [ 1] For 
a person to Ik‘ cluillenged or to make an oiler 
to take an oath on the head of his son is to 

f ive evidence on oatli not conteiufilated by 
. 8 of the Oaths Act, which specifically re- 
quires that tlie oath sliould be one not pur- 
porting to affect anv tliird person. 1953 Mad 
7(»8 (708) [AIK V' 40 C 271J 4* 19.52 All 678 
(680) lAlH V 391 : 1952 Cn L Jour ll8:b 
[2] Oath purporting to allect third p.irty 
ought not to l>e administered — Hut considering 
that .vuch an oath w as a form of oath rspt^- 
cially binding upon Hindus, statement m ole 
upon it was accepted. F96) 18 Ail 46 148) 
(DH). 

[31 Though swearing by son is not opposes! 
to decency among Cliamars a party cannot be 
made to swear hy lus son because such an 
oath aff(*cts a tliircl person. The idea beliind 
taking an oath of one’s son is that in the 
event ol tin* oath being false some evil may 
befall tlie son. In such a case the son is a 
tliird party wlio is thus introduced in a 
dispute pending between two other parties 
and iience tlie oath being against the provi- 
sions ol S. 8 eannot be adniinistere<l bv a 
Court. 1952 All 678 1680) [AIK V 39] : l'952 
Cn T Jour 1 183. 

4. Power of coniinissiorier to lender 
oath. — [1] Local t ommissioiiei lor recording 
evidence in a ease eannot administer oath to 
one of parties undt'r Ss. 8, 9 and 10 because 
under theiAct he is not a Court. (’09) 1909 Pun 
He No. 89, p. 336 (‘i37) (DB) 4* 1957 Nag 47 
(51) i A 1 U V 44 C 14J : 1 L U (1956) Nag 685 
(DB). 

5. Form of oath. — 11] The oath or solemn 
affirmation referred to in S. 8 mav Ih» in any 
fonn common amongst or fiehi liimlmg by 
j>ersons of the r ice or persuasion to which 
‘the deponent” belongs and not repugnant to 
“justice or decency.” 1954 Nag 56(57) [AIB 
V 41 C 22]. 

[2] There can Ije no outside interfenmee in 
determining the form of the sp(?cial oath or 
aihrmatiou contemplatc^d by S. 8, and if it is 
citlrer common amongst or is held binding by 
persons of tlie race or jx‘r suasion of the depo- 
nent and is not repugnant to justice or de- 
cency, and also does not affect a third person, 
it may l>o administered to him. 7'he word 
*Iman^ has a special significance amongst the 
trading communities wliere the cretlit of the 
deponent is likely to suffer if he makes a fal.se 
oath or affirmation. The form of oath or 
affirmation prescribed by the ifigh Court 
under S. 7 of the Oaths Act does not contain 
this word which is an invocation by the de- 
ponent to all that is good and sanctified in 
«im to witness the ceremony. It is in efiect in 


invitation to w h it he holds dear iiiul solemn 
to help him it he is truthful and to puniso 
him it he is false, I his kind ol oath is not 
repugnant to justice or docotu y and docs not 
alfi'ct anv ihiid persons. 1957 Nag 47 {50‘ 
[AIB V 44 C 141 : MM (1956^ Nag 6H5 (DB' 

6. Criminal procct'dings ( I ] Sia. tious 8 
lolldoiKit apjily to t iunmd lUiXeetimgs, 
089) 13 Iknn 389 391) [DIM {‘'I’arty (o 

pidicisd procivding” dot-s not include cither 
complaintant or .u^cusi'vl,)+I947 Smd 66 (68^ : 
(AlU V 34 () 24]: 48 CriUour 799; U.U (1946) 
Kar 437 a)B)+i92l Bom 425 (426) A\[{ V Hh 
45 Bom 96: 21 th i L jour 723 (DB). (Pkh 
iugs i)el(>rc the Police l*atil under Ss. 14 and 
15 ol the Bomav Village Police Act (\dll oi 
1867) are essentially eriimnal proc'tH*tling.s, ) 4» 
(T2^ 13 C'ri L four 23 (24) : 5 Smd L H {29. 

[2) Sinct‘ the eonsent ol the State cannot l>c 
takim and since gent'ially tlic Stvitc docs not 
agriv to abide by llie oath ot any witness, 
Ss. 8 to 11 ilo not apply to ciimin.d procet^d- 
ings. 1952 All^ 67S (679) [AIK V ;>9i : 1952 
Cri 1.. Jour 1 IS >. 

[:)\ Proceedings imdiT S. 145. Cr. P. C., arc 

i iroceiuhng.s la^tuivn j); ivatc indi vidn.il.s. State 
la.s no intcn‘st in it and is not a parly to 
t best' pr(H i*c<l mgs, Nor is the Stall' the pro.se- 

entor. In the ciremnslaiK'es there i.s no reason 

why si'ctions 8 to 11 slniuld not apply to pro- 
ceedings under seetion 145. Cr. P. C. S[H,‘cial 
Oath can iherciore fu* adminislerciUin these 
proct*<Hiings provid(*d l>otl> parties agrt^* to 
alnde bv the stattanent of a jiaitienlar witness 
or party. 1952 All 678 (679, 68U) [AiU V 39] : 
1952 Cnl. Jour 1183. 

[4] Where in pro( ivding.s undt'T S. 145, Ca . 
P. Code, one party givass a SjxHaal Oath to the 
other, and. as a re.sult of that Sjx'cial Oath, 
the proceedings are deenh'd on tin* bases ot the 
oath taken by tlie party to wlioin I lie Special 
Oath is offered, it ns clear that it is the adjii- 
ilicati^m noon the oath which is res jinlicata 
helwe(*ii I Ik* parties and not the evidence. 
1951 Pat 379 (371) [AIU V 38 C 91 ] ; 28 V it 
441 (DB). 

[5] 'I'lie term ‘judicial pimecding’ as uwd 
in .section 8, Oatlis Act, means a [iroceedinv 
in which tiie court may rt*cord evidence and 
has to make judicial pronouncement on the 
right of the parties. Applying this test one 
would come to the conclusion that proceed- 
ings in a criminal case are also picJic ial pro- 
1952 All 67B (679) [AIB V 39]: 1952 
Cri L four 1183. 

SECTION 9 - SYNOPSIS 
1. Scope. 

2. Offer by ‘‘uny party/’ 

3. Withdrawal of offer, 

1. Scope. — [1] Application for oath ujKler 
the Act must [ye unconditioual. To imy that if 
the Court doe« not hold evidence to f>e suffix 
cient, defendant fhould fwear by Ganges does 
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made by the other party to, or by any witness in, such proceerling, the Court 
may, if it thinks fit. ask such party or witness, or cause him to be asked, whe 
ther or not he will make the oath or affirmation ; 


Provided that no party or witness shall be compelled to attend personally in 
Court solely for the purpose of answering such question. ^ 


Section 9 — Note 1 (contd.) 

not amount to offer within S. 9. 1932 All 404 

(405^ [AIR V 19] (DB), 

[2] Under S. 8 initiative should come from 
parties and it is only under such conditions 
that special oath can 1 m» administered underS 9. 
Where sti^f^estion came from Court after the 
close of evidence and arguments, the decision 
was set a.side. 1933 Cal 118(116) [AIR V 201. 

[31 Proceedings under S. 145, Cr. P. C., 
Being proceedings between private indivi- 
duals, Special Oath can he administered in 
such proc(*edings under the provisions of this 
Act providcxl both parties agree to abide by 
the statement of a particular witness or party. 
1952 All 678 (678, 679} [AIR V 391 : 1952 Cri 
U Jour 1183. 

[41 Person making slatcMiient on oath on 
being challenged to do so is, tliongli he is no 
party to suit, a witness thougli not simimoned 
and has as much liinding force .is that of 
regular witne.s.s. (’ll) 1911 Pun L R No. 245, 
p. 910(912). 

[5] Sections 9 and 11 of th(‘ Act do not re- 
fjuiia* that all parties in a suit slfould agree 
to he hound l)y oath. The evidenc'c given on 
oath is binding as against those parties who 
have olfertxl to be bound. 1929 All 7.59 (759) 
[AIR V 16] (DB). 

[6J Where a party oilers to be bound by a 
Special Oath to be taken by the other party 
and the other party accepts the offer, there is 
a complcte<l agreement between the parties 
even though no oath is taken. Taking of th(‘ 
oath is the performance of the agreement and 
does not affect its making. 1952 All 882 (885) 
[AIR V 39] : ILR (1953) 1 All 494 (FB). 

[7] An agreement to an oath contained a 
provision that if owing to the challenger’s 
failure to pay the cost of taking tlie oath, the 
same was not taken, it should he treated as 
equivalent to the oath having bexm taken — 
Held, that the provision introduced a metluxl 
of dt'cision which tlie law did not authorise. 
1919 Mad 615 (616) [AIR V 6] (DR). 

[8] If the only agreement made liy the par- 
ties is that a particular decree will he passed 
if the party took the oath and another decree 
will be passed if the party did not take the 
oath, and the party thougn accepting to take 
the oath at one time does not take the oath, 
the agreement cannot be deemed to be an ad- 
justment of the suit on the basis of which a 
decree can legally be passed. 1959 Punj 252 
(253, 254) [AIR V'46 C 80] (DB) •h 1953 Mad 
396 (398) [AIR V 40 C 1431+1946 Lah 78 (79) 
[AIR V 33 C 21]+(»08) 31 Mad 1 (3) (DB). 

[9] Contract to be bound by opponent’s 
oath is valid contract provided it is oath 
which Court is permitted to administer under 
S. 8, Oaths Act. 1923 All 443 (444}[AIR V 10]. 

[10] Referee, by whose statements parties 
have agreed to abide, can be re-examined if all 
points necessary to be established are not put 


to him. 1926 All 266 (266) [AIR V 13] • 48 All 
276 (DB). 

[11] Statement by party in pursuancf^ of 
agreenient made under Oaths Act, is ordinarilv 
hioding only as against parties making the 
offer; but where riglits and liabilities of certain 
parties are inseparable and some of them agro<* 
to l)e bound, agreement is binding on all of 
them. 1931 Oiidh 350 (351) [AIR V 18], 

Hindu joint family. 

[12] Hindu father suing or sued in represen- 
tative character can bind his major and minor 
sons by .special oath. Assent of major sons to 
representative character may he irnplieij. 
Consequently, decree passed in such suit 
against father on special oath, will l>e binding 
as res judicata under S. 11, Civil P. C., on his 
sons. 1938 Bom 465 (466, 467) [A I R V 25' + 
1946 Pat 272 (276) [AIR V 33 C 99]. 

Ayrrement not enminy under Act. 

[13] There is nothing to prevent parties It 
siiit from agrtx?ing, apart from Oatlis Act, 
to abide by statement of third person 
Parties referring disputes to nominee and 
agreeing to abide by his statement in Courl 
on enquiry - Agreement is not to refer dispute 
to arbitration — Agreement and statement ni 
Court by referee on oath after encpiiry ainannl 
to adjustment — Parties cannot challenge i( 
1937 All 701 (704) [AIR V 24] (DB). 

[14] Oder and acceptance of special oath in 
proceedings before the Commissioner who is 
not the Court for the purposes of Oath Act 
does not form a binding contract fretw^ui 
the parties' w'hich the Court is hound to 
enforce. 1957 Nag 47 (52) [AIR V 44 C 14] : 
ILR (1956) Nag 685 (DB). 

[15] Parties can agree, apart from OatIi< 
Act, to be bound down by statement of 
witness including one who is party to suit — 
Statement of such referee is admission of botli 
parties and is conclusive against both and can 
operate as estoppel. 1933 All 861 (850, 881) 
[AIR V 20] : 56 All 39 (SB). 

[See also 1959 All 382 (384) [AIR 46 C 91 . 
(DB).] 


2. Offer by ‘"any party.”~[l] The offer 
under S. 9 by a party to be hound by the 
special oath to be made by the other j)arty 
must he before the Court. 1957 Nag 47 (51) 
[AIR V 44 C 14] : I L R (1956) Nag 685 (DB). 

[2] Offer that case should be decided in 
accordance with statement of witness, amounts 
to offer to be bound by his deposition. l9:-9 
All 759 (759) [AIR V 16] (DB). 


Counsel. 

[3] The word ‘party’ in S. 9 includes a duly 
authorised agent. Counsel held had authority 
on basis of vakalatnama to submit case to w 
test of oath of man supposed to be 
(’43) 1943 All L W 489 (490) ♦ 1953 All 3^ 
(313) [AIR V 40 C 1323 : ILR (1951) 1 All 540 
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Section 9 — Note 2 (contd.) 

^>1921 All 65 (67) [AIR V lOi (\’ak;d;itiunna 
^ives J^ufficicnt authority to pleavler to ug:rtv 
to make reference uiuler S. 9) + I91i) Cal *16^ 
(465) [A I R V* 17] (DB). iPartie^s cannot reaiile 
from offer bv pleader actiniz undtu' instruc- 
tionsJ ^ 1940 Oudh 314 i316) [AIK \' 2Ti : 15 
Luck 6S6, (Spt-cifie autliority to offer oath oi 
power to compromise east* )»encrally is not 
necessary.) 

AuUiori^^ed agent. 

(4j Duly authorised a^ent of partv t an 
make offer coiitempluted in S. 9. 1929 Oudh 

56 (58) i AIR V 16] (DR) f- 1953 Alt U2 v3i:V 
lAiR V 40 C 132] t ILK (1951) I All 540. 
(3ounsc4 is an authorised apait to makt* an 
oiler under th(‘ Section. ) + 1916 .Ml 165^65'' 
AIR V 3] : 38 All 131 (DH) 1932 Lah 414 
(415) [A i R 193 (Son held had power 
under power-fd-attorney to bind father l>y 
olier.) *i* 1931 Oudh 350 ( >50' [A I K \' is.. 

. rcians of Mnkhtaniaina held \\ idi' en(ni;^ii to 
include aotluuity to makt' v^ler.) 

(tuardian. 

5] Oiler of guardian on behall of minor to 
aiiide l)y deposition j^iven on special oath 
!)iiuls minor althoui^li ^iven without leave of 
Court proN'ided thf’re is no I rand or cross 
iK'CliCence on guardian's part. 1930 C.d 46> 
464' A 1 U \ ITj (DR; 1927 All 584 .584) 
AIR V 14 : 49 All 842 d)H)+1959 All 9 > (95) 
; A I H 40 C: 31 1 (DR)*M957 Orissa 226 (227 ,» 
A 1 U V 44 C e4J : ILU (1957) Cut 402. 

3. Withdrawal (»f offer. — /V/erc arrep- 
tance. — (1 1 Rei (Inha f. — I’riiK iple that offer 
can be witlulrawn iiefore it is accepted is ap- 
plicable to offer under Oaths Act. 1931 Cal 
549 (550' [AIR V 18 - (DH) * 1957 Orissa 220 
(227) [AIR V 44 C 64] : ILR 0957) (.'ut 402. 

.1 fter accept nnre. 

[2] Where a partv offers to lx* l)Oumf by 
tlu* statement on oath of any of tl»e opposite* 
parties under S. 9 of the Act and the opposite 
party accepts the offer, there is a completed 
aRrecTnent whicli cannot be levoketl and hr 
cannot resile from such an offer unless there lx* 
sufficient cause to the satisfaction of tfic ((lourt 
for allowing the ()(fcrer to resile. 1952 All 
882 (889) fA I R V 39) : 11 (1953) 1 All 404 
FB) ♦ 1952 All 890 (891) [AIR V 39] : I L H 
(1954)1 All 28 (FB) *1*1959 Punj 252 (253( 
(air V 46 C80J (DR)*f*1957 Onssa 226 
(227) [AIR V 44 C 64j : ILR (1957) Cut 402 1* 
1955 N U C (Mad) 3163 [AIR V 42] + 1953 
Mys 55 (56) [AIR V 40 C 28] : I L R (1953) 
Mys 134. {Court has discretion to allow re- 
traction on good grounds particularly when 
the opposite party is not prejudici*4l, but re- 
traction cannot be allowed after the oath is 
administered.) * 1952 Pat 208 (210) [AIR V 
39}: 31 Pat 91 (DB) 4* 1948 All 125 (127) 
[AIR V 35 C 56] : I L R (1947) All 54 (DB) 4* 
1946 I^h 78 (80) [AIR V 33 C 21] 4* (’90) 18 
All 46 (49) (DB) 4* 19^33 All 463(464)1 AIK 
V 20] : 55 All 298. (Oath need not have been 
taken-) 1927 All 590 (590) [AIR V 14) t 49 
All 388. (Court has discretion to allow retrac- 
tion on good grounds.) 4* 1931 Cal 549 (550) 
[AIR V 18] (DB). (Party offering is bound 

tVd. 10.] 2 A.M. 56. 


dow II l>y Statement on sjxvial oath oven after 
withdrawal of offer.) (’12) 16 Ind Cas 7S3 
(7S4) IDB) \CaL 4 1941 Lah 173 (175) 1 A I R 

V 281 4 1926 Lah 240 (240) [A I U V Lk). 
(Court has discretion to allow retraction on 
gmxi grouml. But rettaetioii cannot lx' ullow- 
etl after th(‘ cetth i< admimstereti^ 4 (’36) 38 
Pun L R 1171 a 172^ 4 b22) 65 lud Ou 7lHl 
oOU) (DB) (Lah' 4 19 >S Mad 385 (386) [A I U 

V 25] (DB)4 29<)) -2 \UA 234 (237) (DB). 
^Court has tliseretien imt to admunster oath 
if good grounds ut* sluuvn,) 4 ('67^ 17 Mud 
L jour 536 (537) (DRi 4 dlU) 7 Mud L Tim 
197 (198!. ( Anotlier ti'rm oi oatij i annot Ire 
insistt'il upon once oiler lias been .u eeptiHl.) 4 
1937 Nag 212 (213) [ AIK V 24 ; (Rut Court 
mas' allow retraction ou good grounds.) ^ 
i;)2r> Oji Jh 104 (104) I A I H V 12' t 27 Oudh 
C.is 217. vNo retraction on cKuinvi th.it parti- 
cular st.itcmciit ot person (Uh*s not disixise ol 
suit.) 4 1946 Pat 272 (276) [AIR V 33 C: 99]. 

[But see 1935 All 276 (277) ! AIR V 22l. 
(Party can rt'silc Irmn avocciurnt (*\'cn with- 
out satist*ic*tory re ason, provirlcd tiic ai’sding 
as liidore statrnuaO on oath is takaui, Picsding 
ternmiates the agrccnacial , ) | 

[ >1 Whert* a parly nifers to br* bound lay 
tlx! st.itcnu'ut of a witness, he c aimot resile 
tr(ani such oiler it aaay ('f tlx* opposite partle.s 
has aec<’p{(Hl that oiler iu has made a .sirnihir 
counter offer, unless tiiere be siiificient f .nise 
to tlu* Kvitistaction of tlu* C'ourt tor allowing 
the olfercr to resile, but he can resile trorn It 
it then* has bt*cn no such acceptance or 
counter cdler by anv other i)nrty to the jmli- 
cial prcxaxjding. 1952 All 882 (889) [AIR V 
19.) ! ILR (1953) 1 All *194 (FB). 


!4] Defendant ollering to he bound by 
plaintid’s oath — Offer accepted, but defen- 
<lant himself making it iinpossibh* for plain- 
tili to takt* it— Parties are bound by original 
agreement ot outh amt il plamlill takes oath 
suit should he decided arc f)rdurgly. 1928 Mad 
488 (488, 489) [AIR V 15). 


(51 Wlx’re form of o.itfi agree<l to, itself 
involves particjpation of person who agnx^N 
to be bound by oath ot other sole and where 
iiiibi* * to lake oatli IS wholly attrilmlafilc to 
act or omission of ix*rson who agretni to lx- 
bound bv oath, tl»e re.snlt in law is same as if 
oatJi Iintl l)et*n taken. W here there was only 
one occasion on wdiicli oath was offerrxl to iw* 
taken and non-taking ot oath on that ^xcaslon 
WAS due to iini*xpccted demand ot fee by tem- 
ple servant wtiicii neither side was prepared 
to meet at that lime and when defendant 
offered subsequently to take oath paying tlw 
fees demanded by temple servant, plaintifl 
did not agrof: on ground that this was fresh 
offer and C>url dismissed suit on gre? jnd that 
plaintiff had rcfuw?<i to allow oath to fxs taken 
— Held that the dismissal of tlx? suit at this 
stage was not right — - fUld, further that pro- 
per course to DC adopted was to issue com- 
mission at cost of defendant directing taking 
of oath as agreed upon on date to be fixed in 
oreaence of plaintiff. 1935 Mad 591 (592) 
[km V 22] 4 1953 Mad 396 (398) [AIR V 40 
C 143]. 
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10» Administration of oath if accepted. 

If such party or witness agrees to make such oath or affirmation, the Court 
may proceed to administer it, or, if it is of such a nature that it may be more 
conveniently made out of Court, the Court may issue a commission to any person 
to administer it, and authorize him to take the evidence of the person to ht 
sworn or affirmed and return it to the Court. 


Section 9 — Note 3 (contdj 

Oath against decency and affecting 

third party, 

[6] Resiling from ofier to abide hy oath, 
even after its acceptance, does not affect the 
case, if the oath is repugnant to decency and 
affects a third party, such as an oath on talak. 
1940 Pesh 20 (27) [AIR V 27]l*(;i0) 1910 Pun 
L R No. 114, p. 321 (322) : 1910 Pun Re No. 
66 (DB). 

Cases outside Act, 

[7] Party is entitled to resile from offer on 
good grounds — Court can use its discretion — 
But oath or solemn aflirmation must be in 
essence and nature different from oath and 
affirmation contemplated by S, 5 — Parties 
agreeing to constitute person as referee who is 
to make a simpi*^ statement on which case is 
to be decided — Statement not being on oath, 

E arties can resile from original position, but 
efore the statement is given witlioiit assign- 
ing satisfactory reasons. 1933 All 184 (18v5, 
186) lAIR V2()J. 

(8] Parties agreeing that pleader be appoinl- 
ed referee ana case decided in accordance 
with statement which he makes in Court with- 
out any oath being administered — Parties 
further agreeing to accept it and desiring not 
to produce evidence — Agreement is not ad- 
justment •— Oaths Act does not apply — Any 
party may resile from such agreement before 
statement is made by pleader and action 
taken on it. 1931 All 557 (558, 559) [AIR V 
18] : 53 All 673 (DB). 

Procedure. 

[9] Even if party resiles from taking oaths 
in matters to he proved by oaths, it is not 
equivalent of its proof. No decree can be 
passed under circumstances against resiling 
party. Court then can proceed with suit in 
ordinary manner drawing inferences from de- 
faulter’s conduct and can impose appropriate 
costs. (’12) 1912 Mad W N 361 (361) (DB). 

[10] Where the defendant desires tliat the 
plaintiff should be required to appear in Court 
to state whether or not he is prepared to make 
a certain statement on solemn affirmation and 
if he is prepared, to make the statement, the 
order of the Court dismissing the suit on the 
ground that the plaintiff has disobeyed its 
order requiring him to attend in person is 
without jurisdiction. 1950 Pat 180 (181) [AIR 
V 37 C 39], 

[11] Party retracting — Court should either 
administer oath and decide on that or proceed 
according to law with appropriate inference 
from party’s refusal. 1927 Lah 78 (78) [AIR 
V 14]. 

[12] Agreement to be bound by oath of 
other party is agreement to treat evidence 
given under oath as evidence in case and to 
dispense with other evidence. If after agree- 
ment, the party is prevented from taking oath, 


the party so prevented is entitled to deem 
Where it is tne plaintiff who agrees to he 
bound by oath, and where it is he who prt . 
vents the oath being taken, his suit should |>.‘ 
dismissed as one for want of evidence. (' 0 “ 
17 Mad L Jour 99 (100) (DB). 

[131 Where in a suit on a promissory no*, , 
the plaintiff agreed to abide by the defen- 
dant’s oath, but the agreement l)ecame 
tive and tlie Court permitted tlie plaintiff o 
withdraw his offer, it was held that it wi 
competent to the Court to decide tiie suit i s; 
the evidence already on record prior (o ti 
agreement, 1917 Mad 722 (722) [ AlH \' 4 , 


Section 10 — Note 1 

[]] Court has discretion U> administ('r 
or not administer it even after oiler Ins he - 
accepted by the opposite party and w hi ji i;. 
trial Court lias duly exercised tliat disrn fn. ! 
appellate Court slioulcl not interfere \M(ii ' 
{’36) 38 Pun L K 1171 (1172). 

[See also 1952 All 882 (884) [A 1 U V 
ILH (1953) 1 All 494 (FB).J 

[2] Where a cliallenger wlio offers to Is 
bound hy an oath on condition prectdei 0 
that he should perform certain act in the pro- 
ceedings for administration of oatii, fails or 
refuses to do tlie act as agreed, he must he 
deerneni to have waived that condition anJ 
cannot insist upon it. The duty of administer- 
ing the oath under tlie Act devolves on the 
Court and it cannot be said to be actintt m 
excess of its powers if itjorders the Commis- 
sioner to be appointed by it, to perform c er- 
tain terms which the challenger refuses to 
execute in spite of his agreement. 1938 Mad 
385 (387) [AIR V 25] (DB). 

[3] Agreement to take oath must specify 
form of oath and place where it is to be ad- 
ministered. (’ll) 21 Mad L Jour 618 (620). 

[4] The plaintiff agreed to accept oath ol 
defendant as conclusive of matter in issue. 
Agreement did not stipulate time of oath, 
wnich were left to be fixed by Court. On 
day appointed by Court parties appeared but 
parties agreed to abide by decision of 
chayatdars but subsequently, they did not 
abide by decision — Held that on facts agr^- 
ment to abide by decision of mediators did 
not cancel or supersede oath agreement. 19:>o 
Mad 406 (407) [AIR V 23]. 

[5] Necessary procedure in administration 

of special oath and in preliminary stages not 

strictly followed — Oath is not binding, v to* 
7 Mad L Tim 286 (287) (DB). 

[6] Agreement to abide by special oath ot 

plaintiff if taken before six persons-^oiy 
present — Defendant can take i 

No inference against defendant 

made. 1933 Lah 452 (453) [AIR V 20]. . 

[7] Oath should be taken in presence ot 
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Evidence conclusive as against person offering to be bound. 

The eviden<» so given shall, as against the person who offered to l>e bound 
as aforesaid, be conclusive proof of the matter statetl. 


5ectioii 10 — Note 1 {conid,} 

parties to be bound by it. (’12) 3 Low Bur 

Rul eO (01). 

[8] Unless specially authorised, V'akil can- 
not agree to decision, on oath of opposite 
party in particular form. (*10) 20 Mad L Jour 
380 (DB). 

[9] Section 10 applies only after the party 
or the witness agrees to make the sixx'iul oath 
or affirmation, when the Court is empowered 
to proceed to adminster it. (’58) 1958-1 Aiulh 
W R 451 (f53). 

See also S. 9. Note 3. 

[10] Si^'tions 8, 9 and 10 do luU entitle a 
party to withdraw from the oiler of being 
bound by special oath after once the said 
offer has l>een accepted by the otlier side. 
1952 Pat 208 (210) [AIR V 39] : 31 Pat 9li* 
1946 Pat 272 (277) [AIK V 33 C OOh 

[11] Sections 10 and 11 of tht‘ Oaths Act 
are applicable to proceeihngs under Ss. 144 
and 145 of the Criminal Procfxliirc’ Code lint 
obviously they are not applicable to crimin.d 
proceedings which are betwt‘en the Crown or 
Covernment and the accused unless these may 
Ik‘ criminal proceedings lietweeu the com- 
plainant and the acf'used in certain circums- 
tances. 1951 Pat 370 (371) [AIR V 38 C 91 ) : 
28 Pat 441 (DH). 

jl2j Where the pl.iintifl makes no valid 
grounds for rt*siling from the agrwrnent to 
take oath his refusal to take oath is arbitrary. 
1959 Mys 21 (23) [AIR V 46 C 0) : ILR (1958) 
Mys 562. 

il3j Iwen when the procedure of Ss. 9. 10 
and 11 has been gone through, the Court is still 
requirtMi to pass a judgment. 1959 All 93 (95) 
[AIR V 46 C 31] (DB). 

[14] Sections 8 to 11 do not apply to crimi- 
nal proceedings. 1952 All 078 (679) [AIR 
V 3^ : 1952 Cri L Jour lia3. 

[lo] A Commissioner appointed merely to 
record evidence and submit a report cannot 
act for the purposes of .Ss. 8, 9 and 10 of the 
Oaths Act. 1957 Nag 47 (51) [AIR V 44 C 14]: 
ILR (1956) Nag 685 (DB). 

Section 11 — Note 1 

[1] The primary meaning of S. II is thal 
the evidence given in any proceeding in which 
a challenge has been made and an oath has 
been taken shall be in that proceeding con- 
clusive proof of the matter stated. It cannot 
automatically be evidence at all except in tlw 
proceedings in which it is actually being re- 
ceived. 1957 Him-Pra 35 (30) [AIR V 44 
C IS] * 1940 Mad 027 (627, 628) [AIR V 27j. 
(Evidence given in a preceding under O. 21, 
R. 100, Civil P. C., cannot I>e a conclusive 
pri>of in any suit under O. 21, R. 103). 

[2] Under S. 11 it is only if oath in taken 
lhat it is conclusive jproof of matters Stated- 
Declining afterwarcls or failure to take it is a 
drcumstance to be taken in deciding case — 
Party should be given opportunity to adduce 

1925 Mad 1204 (1205) [AIR V 12]. 

13J Whm parties to suit merely agree to 


abide by statement of witness and the agree- 
ment does not refer to an oath in any 
form, tlio Act d(H*s not apply and the party is 
not hound hv the men* statement made by 
witness. 1933 All 184 (180) [AIR V 20}. 

[4] Person making statement on oath on 
being challengtHl to ilo so. is. though he is no 
party to suit, a w’itness though not so summon** 
ed and his oath has as much binding force as 
that of n'gular witness, (’ll) 1911 Pun L H 
No. 245. p. 910 (912). 

[.5] Where a suit was dismisse<l by the trial 
Court jiikI the apiX'al thert*from by the vlelen- 
dant was also dismissed on tlu* basis ol a 
speci.il oath oflertnl liy the defendant and 
aeeepttxl by th(' respondent, JleUi^ that the 
<K‘fendaut could not but l>e hound bv th<‘ 
oath (^f the respondent and wiiatever la* 
st.ited was cniudusive proof of the matter in 
cnntroversv botw(M*n them. 1959 Raj 127 (129) 
[AIR V 46 C 49] : ll.K (1959) 9 Raj 0)2. 

[6] Unless oath is taken in pursuance of 
agri*<‘ment, ease cannot be<iispose(l of on basis 
of delanlt either on hehalf of challenger or by 
the accentor. Provisions ot S. II, can only be 
attr.u ted after oath had been taken in accor- 
<lanc(' with agreement arrived at between 
parti»‘s as mentioned in Ss. *9 ami 10 of tlu* 
Act. 1938 Mad 385 (386) [AIR V 25] (DR). 

[71 Where the defendant oilers to Imi Ix^niid 
by the statement on oath made by the plain- 
tiff on a certain (jncstion anti agrees tlial if 
the statement is made tlie suit may he decrta'M.I 
ngainst him, and the statement is duly rnadt? 
by the plain till, there is no issue of law or 
fact to go into and the plaiutilf is entitled to 
a decr(*e as prayed for by him. (’51) 1951 Raj 
L W 52(54)(DB)f 1924 All 126(127) [A I H 
V 11): 45 All 724 ••• 1919 Lah 138 (138) 
[AIR V 6] : 1919 Pun Re No. 118. 

[8] Where the party agreeing to abide by 
oath of his opponent iinpiscs fresh condi- 
tions at lime of taking oatli, the party taking 
oath has right to enforce agreetneut originally 
entered and if he takes oath according to 
original agreement evidence will be conclu- 
sive against other party. (T2) 12 Mad L Tim 
013 (015) (DR). 

[9j Once the defendant agrcscs to take spe- 
cial oath, the plaintiff cannot resile from the 
agreement and the statement made by the 
defendant is binding on the plaintiff, even if 
it was made ,ifter plaintiff’s retraction. 1931 
Cal 549 (.5.50) [AIR V 18] (DB). 

[10] For the application of S. 11 it is neerrs- 
.sary that the statement of the referee should 
amount to ‘evidence’ of fac t in controversy, 
Ijetween the parties. Where the stut mcfit is 
not an ‘evidence’ with reference to matters in 
dispute between the parties it cannot be 
accepted as conclusive evidtmoe under the 
section. 1927 All 670 (077) [AIR V 14] (DB). 

[11] Facts proved hy special oath are coii- 
cluiiveiy proved and any further evidence 
that may lx: taken should be limited to 
matterf not proved by oath. ('99) 22 Mad 
234 (237) (DB). 
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Section 11 — Note 1 (contd*) . to show that time was not essence of contrar f 

[12] Effect of oath taken under the Act is 1919 Mad 615 (616) [AIR V 61 (DB). 

merely to furnish conclusive evidence on [20] Where defendant denies plaintifl’s 
matter in issue and decision on oath is res claim after taking water of Ganges in hii 

judicata. ('13) 86 Mad 287 (291) (DB). hand as challenge by plaintiff, pbiutiH's 

[13] Decision by oath is conclusive only as suit must be dismissed. (’09) 31 All $15 ($17] 

against person who offered to be {>ound. 1923 (DB). 

Nag 180 (180) [A I R V 10] 4- 1929 All 759 [21] Plaintiff undertaking to abide bv 

(759) |AIR V 16] (DB) 1924 Bom 511(512) statement of particular person — Person exj. 
(A 1 R V 11] ; 25 Cri L Jour 1287 (DB). (But mined on solemn affirmation — Person denying 

does not prevent Court from attempting to knowledge of case — Proceedings amount to 

establisii that particular statement was false compromise — Referee not having supported 

in fact and to the kiiovvledge of maker.) •h plaintiff’s ca.se, suit .should be dismissed 

1926 All 577^ (578) [A I R V 13J : 27 Cri L 1927 Lah 99 (100) [AIR V 14]. 

Jour 1021. (FiU’t tliat c'ase w’as . decided on [22] Suit for demolition of wall—PLiintiti 
oath of defendant is Jiot sufficient ground for and two out of three defendants agreeiii^ to 
refusing defendant opportunity to prove to be bound l>y statement of defendant 1 — 
satisfaction of Court that claim had been Defendant 1 stating tfiat wall touid not 1>/* 
brought on false document.) •i* 1918 Lah 126 demolished by plaiiUilf — Defendant not 
(127) l A I R V 5] ; 1918 Pun Re No. 83 (DB). party to agreement — Plaintiff's snit dismisMxi 
{It is not conclusive against others thougli as no decree against defendajit $ alone ( oul/i 
present at the time.) •f' 1925 Oudh 104 (104) be passed. 1931 Oudh 350 (351) [AIR \ IS;. 
[AIR V' 12] : 27 Oudh Cas 217. [2^^] 'Phe proceedings under S. 11 do not 

[14] Unless the party offers to l>e bound by amount to an agreemcait or a eomnioiinsi- 

a special oath, the statement cannot be con- within the meaning of (). 2$, R. $ of ( u d 
e lusive evidence for the purpose of S. 11. P. C. 1959 All 9$ (94) [AIR \'46C $I '(ldp 

1928 Bom 285 (286) [AIR V 15] : 52 Bom 295 1953 Mad 396 ($98) ^ A 1 H \' 40 C 14 V; + 

(DB). 1946 Lah 78 (79, 80) [AIB V $$ C 21 j. 

[15] l-nless the oath is taken as agreed to [24] Dee r(‘e passed on special oath is not .i 

by th(" parties, there cannot be said to he consent decree and is appealable — Reine.iv (4 
any evidence on the basis of wliicli tlie Court the aggrieved party is not [)y way o! a st‘pa- 
caii proceed to dispose of the case one way or ' rate suit. 19$8 Nag 64 (65) [AIR V 25] r llJi 
the other so that it is necessary tliat the agree- (1940 * Nag $10. 

inent to take tlie oath must lie put into opera- [25] Minor is liound by offer inai’a* by i!u,u‘- 

tion before the Court can have any material dian to abide by special oatli of phiintili (‘von 
before it to decide the case on the basis of the when offer is without leave of Court it there is 
agreement. 1953 Mad 396 (398) [AIR 40 no fraud or negligence — Offer staiKis on 
C 143]. (If a party agreeing to take oath in different footing from agreement or eoinpro- 
the temple is unable to do so on account of mise contemplated by O. 32, R. 7, Civil P. ( . 
the temple being closed he is entitled to a fresh 1930 Cal 463 (464) [A I R V 17j (DB) * 1957 
opportunity.) Orissa 226 (228) [AIR V 44 C 64] : ILK (1957) 

[16] The Court must consider whether tlie Cut 402. 

evidence of the person taking the oath com- [26] Suit by karta of joint Hindu family “* 
pletely disposes of the questions in contro- Offer by karta to be bound by statement of 
versy between the parties. (’12) 16 Ind Cas defendant on special oath — Suit dismissed on 
733 (734) (DB) (Cal). .statement of defendant on oath — Minor nnau- 

[17] Where defendant agreed that if plain- bers present on occasions of oatli but raising 

tiff’s witness ate food from the plaintiff’s no objection — Minor members are bound hy 
mother who was alleged to have given birth to offer of karta and cannot resile from that jx>si- 
the plaintiff in an illegitimate way, suit tion. 1946 Pat 272 (276) [AIR V 33 (> 99]. 
should be decreed against him and further [27] Giiardian-ad-litem of minor dvffendunt 
stated that if plaintiff would serve that food in pre-emption suit agreed that on plaintili’s 
to witness he was willing that suit should be taking oath that he had refused to take pro- 
decre^ and when both these things were perty in suit before execution of sale-deeu, his 
done — Held that so far as legitimacy of suit should be decreed and plaintiff took such 
plaintiff was concerned point had been con- oath — Held minor defendant was bound so tar 
clusively settled. 1924 All 911 (912) [AIR as plaintiff’s statement that he had not refused 
Vlll. to purchase property was concerned, but 

[18] Party proposing to abide by statement agreement that suit should be decreed was not 

of opposite party not in the form of special binding inasmuch as it amounted to compro- 
oath referred to in S. S—Case is not governed mise of suit which cannot be SV . 

by S. 11 — Agreement, apart from Act, is bind- leave of Court. 1922 All 160 (16H [AIR ' 9. 
ing on party and he cannot resile from it. 44 All 117 (DB). ^ , 

1957 Oudh 67 (69) [AIR V 24] : 12 Luck 349 [28] Where a Hindu father is acting not only 

(DB) Hf* 1933 All (880, 881) [AIR V 20] : in his own interest but also in the 

56 All 39 (SB). (Statement of such referee his sons and for their benefit he can 

is admiaiion of both parties and is conclusive his major as well as minor sons by 
against both and can operate as estoppel.) oath, unless it is proved that he ^ ^ 

[19] Where agreement was to take oath on fraud or collusion. Assent ot the 
particular day but oath was taken on later to the representative chamet^ ° ^ 
day, burden lies on person who relies on oath ^pr^; it may be implied. Lonsequc» 
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12 « Prcccdure in case cf refusal to make oath. 

If the part>* or witness refuses to make the oath O! snlemn affirmation refei ml 
to in section 8, he shall not l)e comjx^lkHl to make i{, l»ut the Court shall reeowh 
as part of the procet dings, the nature of tlie oath or ailirination proposed, the 
facts that he was asked \\ hetlier he would make it. and that he refused it. 
together with any reason whicli he may assign for his refusal. 

\ . -Miscellaneous 

13 * Proceedings and evidence not invalidated by omission of oath or 
irregularity. 

No omission to take anv oath or make any affirmation, s\il>slitnlion of any 
one for any other of them, arul no irregularity whatever in llu' form in which 
any one of them is administered , shall invalidate* an\ proteeding or render 


Section 11 — Note 1 (conUL) 
decree passed in snefj a suit against thr iatluu 
on special oath will hi* binding as res judicata, 
under S. 11, Lxpl. 6, Civil P. ou Ins sous. 
1918 Bom 4m (460. 467} [ AIB \' 25]. 

(29] Provisions of the sec tion are not appli- 
cable in a criminal prosecution w Ijere one ot 
rhe parties is the State, i)ul proceedings under 
S. H5 Criminal P. C. being between private 
parties the provisions are applic able in those 
proceedings. 1952 All 678 (679, 680^ [AIB 
V 29] : 1952 C:ri I. Jom J 18:> + 1931 Pat 270 
(271) [AIB V 28 C 91] ; 28 Pat 141 (DHb 

Section 12 — Note 1 

[1] Legislature did not inteinl to extend 
provision of S. 12 to refusal of challenger to 
tlo certain act in compliance with form ol 
oath stated in agreement. 1928 Mad 285 (287) 
[AIB V 25] (DB). 

[2] Mere fact that person refuse's to makv' 
sTV'cial oath is not by itself sufficient to entitle 
Court to presume that his eas(* is iieta'ssarilv 
false. 1926 Cal 817 (818) [A I B \' 12] (DB) ^ 
1955 N U C (Mad) ;)2Il (AIU V 421+1946 Lah 
78 (80) [A I B V 22 C 21]. brius refusal may. 
however, be taken into consider. ition and du(' 
weight given while appreej iting the evidence ) 
•HOia Lah 262 (264) ;AIH V 2 +(’08) 2l Mad 
1 (4) (DB). (Per Miller J.-0[)iter-li a*, result 
of refusal i)thpr p.irty has lost f*\'td« tiee Court 
iriav be justilietl in rebating to allow loriner to 
adduce evivlence. ) 

3, Court does not act ii regulaily or illeu illy 
in taking into eoiisid raticju plaintdl's refusal 
t<'» take Oath, defendant .igretane: to be bound 
by it. Hut no vvcaghl should be attac bed to 
plaintiff’s refusal when <leferidant also refuM's. 
(’ll) i ; Nag L K 50 (52)+^’ 35) 1925 M id \\ N 
370 b>72). 

[4 i Though refusal to tike special e*at}» is 
conduct whicli Court i'- entitled to take into 
consideration, yet it would not outweigh 
tive evidence ss hiedi has b'xm addueed. 192 3 
Nag 52 (52) (AIB V 20 . 

!5^ W hen both the p.irties agree to trc.it the 
evidence given under the oath ,is the e; idence 
in the case and disperise with the other 
evidence and the plaintiff resiles from the 
agreement and refuses to take the oath, then 
there is no other evidence on record and the 
opposite side is entitled to a dtrtree on the 
Oner embodied in the agreement itself, 1955 
N U C (Mad) 3163 lAIH V 42j. 


6! Section 12 ol the Daths Act deals with 
priH i'dure to l>e adopltal iu cast* ol rtdus d to 
take oath. That mh Iiou t‘ontcuiplati*s only the 
recording of the said lai t. The law dtvs not 
.tutiuuise the Caunt to pass a doertH* merely 
U t ause a party has resilcM from his original 
.igrtviiHuit to abide liv the result ol the oath. 
Such a party has l)»e lilnuty to tlcmau«l an 
liljuilit ation ol tlie i|uestiou involvt'd iu tlie 
suit on nu'vits. 1957 I rav (a» 315 ( U6) \ I U 
V ‘MC I 29 . 

'7, Wduue the deleud.iut desires that tlie 
plainlilf should In* reijuiied to appear in Court 
to slate* whether or not he is prepared to make 
a eertein statement on solemn alfirmiitum ainl 
il Ju* is prepared to make tlie statement, the 
Older ol tlu* Court dismissing the suit ou tlie 
ground that tin* plaintifl h.is disobeyed its 
order re<]uiring him to attend in j>ers<Mi is 
witljout jiirisdic tion, or at all t'ventsjihe Court 
arts with material ir;t‘gu!arit v. I95tt Pat IHO 
(181) 'AIB V 27 C: 29;. 

.8, Cndiu till* VtTv M lieiui' ol the Ai t it ssas 
not neeessary to make <»uy piovision lor an 
opportunity being giv<‘u to the i>ioposer oi the 
cindlenger to resih* from the agreement because 
once the proposal ’s luadi^ under S. 8 and is 
aceepti'd liy tin* ,iecc*p(oi under S. 9, jt 
becomes a eoiupli tfd i (uitrai t auil is such 
becomes irrevoralde. 1957 Orissa 226(220 
-MB V 44 C 64. . ILH 0957) Cut 402. 

i9; '1 lie prfjposer can resih* Irom tlu* agre<'- 
menl befm e 1 1 j s jt 1 uall y act eptiul, d he can 
show suifuK’nt e luse. 1957 ( )i issa 226 ' 22 < ) 
:AIB V 44 C 64 : Ildi 0957) Cut 462. 

O0( Agrci’Uient to take si>e( »al oath - Issue 
ol roin.uiission to .jdmiiiister oatli *“ I’l utitifl 
failing to take* oath ind sul:*s rjfu ntly applyitig 
for ittaadiing couditinii preiu'iiiuit loi t 
special laath. Jh'l.d fhif the pl.dntill not haviiig 
made out .J?.y valid grounds for ra'siliug iiom 
the itgreeuient his refusal to t ik ' r>afh \va». 
arhitrarv 1959 Nfvs 21 (22' Alb 46 C 6^ : 
ILB 1958) Mys 562. 

11; I iiless tluT-’ be Mihii ii'ut rr'isocs (or 
the refiis.d to t ike the oath a(tra otu' h is 
.igrecd So take, it r.jises a pi <e.)H<)pl ion again.%( 
liitii and in iavoui oi the trutii of the ( ase r>t 
the other ^ide. 1952 All 882 '885/ ; AIB V 20. t 
ILB (195 b I All 494 (466. 

Section 13 — Note 1 

m Sc'ctiou l> cures form of oatli hut doett 
not cure the air eiu '■ of autliority in the Officer 
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inadmissible any evidence whatever, in or in respect of which such omission, 
substitution or irregularity took place, or shall affect the obligation of a witness 
to state the truth. 

14* Persons giving evidence bound to state the truth. 

Every person giving evidence on any subject before anv Court or person 
hereby authorized to administer oaths and affirmations shall be bound to state 
the truth on such subject.^ 

[a] C/. the Indian Penal Code (Act XLV of 1860), S. 191. 

Section 13 — Note 1 (contd.) the child understood the duty of speaking tl»e 

administering it. 1929 Bom 136 (136) [AIR truth. The question was whether this omis, 
V 16] : 30 Cri L Jour 593 (DB). sion rendered her evidence inadmissible — 

[2] In case in which no oath is administered Held that the irregularity in question could 

and officer before whom statement is made not affect the admissibjlity of the girl’s evi- 

does not purport to be acting as officer autho- deuce. 1052 S C 54 (56) [A I R V 39J ; 1952 

rised to administer oath, statement does not SCR 377 : 1952 Cri L Jour 547. 

amount to affidavit. (’10) 4 Sind L R 88 (92). [10] An omission to administer oath, even 

[3] Word “witness” in concluding portion adult, goes only to the credibility of 

of S. 13 includes interpreter and juror; there- witness and not competency. 1952 

fore, when interpreter omits to take oath, it ■ ? i ^ SCR 37/ : 

must be proved that interpretation was made 105:- Cn L Jour 547. 

accurately. (’09) 10 Cri L Jour 150 (155) : 36 Deliberate omission. 

Cal 808 (DB) •i* (’73) 23 Snth W R (Cr) 19 (20) [11] Section is unqualified in terms and ap- 

(DB) (Qaaerc' : Applicability of section to cases plies even when omission to administer oath 
of Jury). is deliberate — Court can receive evidence of a 

|4] The omission to take any oath or any child, who does not understand nature of 
other irregularity in the form in which it is oath and to whom therefore oath has not lueu 
administered does not invalidate the proceed- administered. 1946 P C 3 (5) [AIR V 33 C 2j. 
ings. (’74) 21 Suth W R (Cr) 31 (32) (DB) •f* (This was the law even before amendments of 
"915 Cal 105 (106) [AIR V 2] : 16 Cri L Jour 1936 — Necessity of speaking tnith.is, howaner, 
151. (It is irregularity curable under S. 13.)'i‘ not dispensed with : 10 All 207, Ot^en ulcd.) + 

1921 Pat 109 (112) [A I R V 8] : 6 Pat L Jour 1918 Bom 212 (213) [AIR V 5] : 19 Cri L Jour 

147 : 22 Cri L Jour 417 (DB). 593 (DB). (But evidence of cliild though id- 

[5] Where a defendant does not agree to inissible should be received with cauti/)n — 

incur expenditure towards administering oath Court should satisfy itself that it is capahlc 
in a mosque, there is justifiable cause for nim to of understanding questions put to it.) + l'i20 
withdraw even if the defendant backs out of Cal 414 (416) [A I R V 7] : 21 Cri L Jour 3L7 
the agreement without just cause, the suit can- (DB)i'1923 Lah 332 (333) [AIR V 10 j : 2.5 Cri 
not be decreed on such default. (’58) 1958 L Jour 317. (Court should only examine child 
Ker L T 704 (705). of tender years as witness, after it has satisfied 

[6] Under S. 13 an omi.ssion to administer itself that child sufficiently uiiderstands what 

oath does not make the evidence inadmissible, it has seen and afterwards inform Court thcre- 

Theretore the statements ot the depositors, of.)’i'1938 Mad 490 (491) [AIR V 25j : 39 Cri 
which were not recorded on oath would be L Jour 585 (DB). (Unsworn testimony of 
admissible in evidence and can be acted upon young child.)i'I942 Oudh 193 (196) lA I ^ 
in holding the sum kept as deposits to be the 29] : 17 Luck 376 ; 43 Cri L Jour 243 • 

income of the assessee. 1960 Assam 187 (189) (Evidence of boy of 10 vears.) 1921 Pat 109 
[AIR V 47 C 45J (DB). (112) [AIRY 8]: 6 Pat L Jour 147 r 22 Cn L 

[7J Where in a case under S. 376, Penal Jour 417 lDB)'i'1939 Rang 402 ( 403 ) lA I R V 
Code, the trial Court received the testimony 26] : 1940 Rang L R 104 : 41 Cri L Jour 1-9 
of the minor prosecutrix after satisfying itself (DB). (But it is for Court to dccule what 
that she possessed sufficient understanding. weight may be given to such unsworn B‘4i- 
Held, that her unsworn testimony was aa- inony, and evidence of child must alu ay^^ be 
missible. 1960 Madh-Pra 59 (60) [A I R V 47 received with great caution.) 

C 28] : 1980 Cri L Jour 237. [But see 1935 All 579 (584, 585) ,A I U V 

[8j A witness may be a competent witness 221 : 58 All 23 : 36 Cri L Jour 1913 iUl>) *** 
and yet he may not be in a position to under- 1918 Low Bur 22 (24) [AIR V 5j : 9 Low nur 
stana the sanctity of oath. In such a case, Rul 88 : 19 Cri L Jour 54 (DB) * ('04) - Low 
S. 13 of the Oaths Act comes into play. A wit- Bur Rul 322 (323).] . . 

ngss of this type can be examined without [12] Section 13 is quite unqualinea m » 
an oath and his testimony is as good as that terms and there is nothing in it to suggest t c 
of a witness to whom oath has been adminis- it is to apply where the omission toaumiiu:' 
tered. 1952 Bhopal 25 (26) [AIR V 39] : 1952 the oath to a witness occurs per 
Cri L Jour 1366. 1960 Madh-Pra 59.(59, 60) [AIR V 47 C -bj . 

[9] A Judge who recorded the statement of 1960 Cri L Jour 237. 

a girl ot seven or eight years certified that — 

she did not understand the sanctity ot an Section 14 — Note 1 c 114 

oath and accordingly he did not administer [1] There is presumption unaer - 
one to her. He however, did not certify that illus. (e) that statement in deposition w 
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1 S« Atnendmciit of Penal Code, sections ITS and 181. f bu ih^ 

. Act. 1938 (I of 19381 S. 2 afui SchJ ^ 

JL0» OfRcrial Oaths abolisheiL [SepeaUd by iJu huiian Oaths (Amendment) Acl, 
1955 (XVI of 1958), S. 2 [15.5.1958] J 

SCHEDULE, — iRepealed by ths EepeaUtig Act, isr.j? (XI! of 1873 },] 
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(ACT XVI of 1881) 

[The Act printed here is as on 1-1()-19(>0] 
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STATEMENT OP OBJECTS AND HEASONS 


object of this Hill is to empower the 
Government to remove obstrnctions to nuvi- 
gution which mav exist in fairways situate in 
seas adjacent to British India, and to prohibit 
the creation of stieh obstructions for tlie 
future. The advantages of having such u haw 
laavi‘ been impressed upon tiae (Government by 
certain recent cases. In one of these a nucstion 
lias been raised as to tiae power ()f the ( Gov- 
ernment to remov(‘ tlie fisliing stakes wlucli 
are aninaally pi aceal during the fine srctson in 
tile sea oil tlie port ot ik>ml>ay, and which, 
liaving recently been .advanced into the 
approac'h to the harbour, are now a source of 
serious danger to vessels [r<'</u<'nting that 
pr)rt. In anotha^r case vvhicla relate<l to the d<'- 
posit of ballast by shipmasters, at the mouth 
of the Hangoon river, a practice which, if 

Section 14 — Note 1 (contd.) 
affirmation — Even otherwise S. 14 of the Act re- 
quires witness to state the truth— When there- 
fore witness makes statement known to him 
to be false, he commits offence under Penal 
Cc^. S. 191. (*39) 1939 Nag L Jour :396v396). 

L2] A petitioner who files an application for 
transfer under S. 24, Civil P. C., b bound by 
eifpress provisions of law to slate the truth 
under S. 14. 1955 NUC (Cal) 2906 [ AlU V 42]. 

[3] Whenever a man makes a statement in 


pcrinittctl, mi^ht f.mse serious impe<liment 
and danger to tin* n.ivigation of tiic iip- 
proaches to the port of Hangoon, the for 

some flirt her preventive powers ihati thosu 
whicli ( Govi'rnmeiit now i>ossesses, has bixai 
made apparent. 

'rheur C.iu he no doidit that it is cxtrtMueiy 
desirable that tlie powers of (Government 
oftici "'s, and the procedure to be followed ljy 
them, in relation to mattfus of this n iture, 
should be tie illy d'diued, and as the Indian 
Statu(c*-Book, as it now sf.iuds, diK's iiot deal 
ade<|uately uitli the suliject, tlie present Bill 
has fieen prep.naal. A precedent for sucli 
legislation wii) ) e found in tie? Imperial 
.Statute 4U t( 41 Vic., c. 16 (the Bcmoval of 
VVr/*( ks Act, 1877). The Bill, while following 
generally flit* lines (d the statu te, goe s lx‘yond 

Court on oath he is Ijoutid to state tlie trulli 
and if he iWs not, l»e makes hiinitdf liable 
under tlie provisions of S. 19a, 1. P. C, It IH 
no defence to say that he wah not lK>und to 
enter the witness iiox, Imkxxl the very sanc- 
tity of tlie oath r(-> 7 uire« that a iH*rsoi» put an 
oath must speak tlie truth- 1959 S C S43 (846) 
lA I R V 46 a 115 i : I L H (1959) Ptwf 1709 t 
1959 Cri L four 1124 4* (*53) 1955 All L Jonr 
155 (156;. 
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it in two material respects. The power to 
remove obstructions ’conferred by it is not 
confined, as in the statute, to the case of ob- 
structions caused by wrecks, but extends also 
to fishing stakes, ballast and any other thing 
which may form an obstruction or danger to 
navigation. The other p<^nt in which the Bill 
goes beyond tlie statute is that, in addition to 
giving power to remove existing obstructions, 
it enables the Government to prevent the 


w'ilfiil creation of obstructions in the future. 
With this object the Governor-General in 
Council is empowered (section 7) to rnaVi 
rules to regulate or prohibit in any fairwav 
the placing ol fishing stakes, the casting o( 
ballast, or the doing of any other act winch 
will, in his opinion, cause or be likely to 
cause danger or obstruction to navigatioin” 

— Gazette of India, 1881, Part V, page h 


ACT HOW AFFECTED BY SUBSEQUENT LEGISLATION 


—Adapted by A. O. 1937; A. L. O. 1950; 2 A. L. O. 1956. 
— Repealed in part by Act X of 1914. 


[THE] OBSTRUCTIONS IN FAIRWAYS ACT, 1881 
(Act XVI of 1881)^ 

[Idik March, 

An Act to empower the Government to remove or destroy ohsiruclions in 
fairways, and to jn'cvent the creation of such obstructions. 

Preamble. 

Whereas it is expedient to empower the Government to remove or 
destroy obstructions to navigation in fairways leading to ports in '^[the terri- 
tories which, immediately Ixjfore the 1st November, 1956, were comprised in 
Part A States and Part C States] and to prevent the creation of such ohstrue- 
tions : It is hereby enacted as follows : — 

fa] Substituted for “a Part A State or a Part C State” by 2 A. L. ()., 1956. Immediately 
before the 1st November 1956 the following were Part A States : Andhra, Assann Biliar. 
Bombay, Madhya Pradesh, Madras, Orissa, Punjab, Uttar Pradesh and West Bengal. 
And the following were Part C States : Ajmer, Bhopal, Coorg, Delhi, Himachal Pra lesh, 
Kutch, Manipur, Tripura and Vindhya Prade.sh. 


1 . Short title. 

This Act niav be called THE OBSTRUCTIONS IN FAIRWAYS ACT, ISSl 

a[" " "] 

But nothing herein contained shall apply to vessels ^[belonging to, or hired 
by a contract made on behalf of, the ^[Government]]. 

[a] The words “and it shall come into force at once” were ovuUcd by the Uepealiim aiiv! 
Amending Act, 1914 (X of 1914), S. 3 and Sch. 11. [b] Substituted for “belonging 
Majesty or hired by Her Majesty or bv tbe Secretary of State for India in C.'onncir . l>y 
A. O., 1937 [1-4-1937]. 

2. Central Government empowered to remove or destroy obstruction in 

fairway. 

Whenever, in any fairway leading to an)^ port in *^[the territories wine h, 
immediately before the 1st November, 1956, were comprised in Part A Statt s 
and Part C States], any vessel is sunk, stranded or abandoned, or any fishing- 
stake, timber or other thing is placed or left, ^[the Central Government mav , 
if in its opinion such tiling is, or is likely to become, an obstruction or danger 
to navigation, 

(a) cause such thing or any part thereof to be removed ; or 

(b) if such thing is of such a description or so situate that, ^[in the opinion 

of the Central Government], it is not worth removing, cause the same oi 
any part thereof to be destroyed. 

[a] Substituted for “a Part A State and a Part C State”, by 2 A. L. O., 1956 
[bj Substituted for “the Local Government of the part of British India in 
port is situate”, by A. O., 1937 [1-4-1937]. [c] Substituted for “in the opinion o 

Local Government”, ibid. 
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Central Government entitled to expenses incurred in removing obstruc* 
tion. 

Whenever anything is reinovixl under section .I/Sthe Central (iovt rninenl] 
shall be entitled to receive a reasonable sum, having regard to all the <arcam- 
stances of the case, for the expenses incurred in respect of sueh removuK 
Dispute concerning such expenses. 

Any dispute arising concerning the amount due utrIci tins section, iti res|KH''t 
of anything so removed, shall be decided by tlu' District Magistrate or 
Presidency Magistrate ha\ing jurisdiction at the place where sueh thing is, 
upon application to him for that pnr{K)se by either of the disputing parties; and 
such decision shall l>e final. 

[a] Substituted for “the Goverumeul”, by A.O., 19S7 [l-l-lOnj. 

4« Notice of removal to be given by Central Government. 

The •[Central Covernmeut] shall, whenever anything is removed under 
section 2, publish in tlie ^[Official Cia/etteJ a notification containing a descrip- 
tion of such thing, and the time at which and the [dace from which the same 
was so removed. 

[a] Stibstxtutcd for “Local Cioverunicnt’s by A,0., 19 >7 *L Ll9 >7s. 

S^ Things remov^ may, in certain cases, be sold. 

If after publishing such notification, sueli tiling is uiu laiined, or 
if the person claiming tlie same fails to pay llie amount du(‘ for the said 
expenses and any customs-diities or other charges properly incurred liy 
the ‘‘[Central GovernuKMit) in respect thereof, 
tlie “[Central Covernmentl may sell siu h thing by pubtie auction, if it is of 
u ]>erishal)le nature, forthwith, and if it is not of a pcnishable nature, at 
any time not less than six months after pnlilishing such notification as 
aforesaid. 

Li] Substituied for “Irk m 1 ( iovenniuMit”, by A.O.. 1937 [1-1. 19 ^]. 

6 . Proceeds how applied. 

On reali/ing the proceeds of sueh sale, the amount due for i*\penses and 
charges as aforesaid, together with the e\pens(\s of tlie sale, shall l>e deducted 
therefrom, and the surplus pf any) shall Ih‘ jiaid to the owner of tlie thing sold, 
or, if no such person appear and claim such surplus, shall be held in deposit for 
jiayment, without interest, to an>^ person thereafter estahlislung his right to 
the same : 

Pro\ ided that iie makes the claim witln'n one yctir from the date of tlie sale. 

7m “Vessel’' to include tackle, cargo, etc. 

For the purposes of tfiis Act, the term “vessel" shall Ix^ deeiiMRl to in( Inclt:* 
also every article or tiling or c-ollection of things being or forming jiail of the 
tackle, equijmient, cargo, st<jrr's or ballast of a v esseJ ; and anv’ proceeds arisin*/ 
from the sale oi a \esscl, and of the cargo therefd. or ol any ^ther luoiKuty 
recovered therefrom, shall be regarded as a common Innd. 


&m Power to make rules to regulate and prohibit the placing of obslruciiona 
in fairways. 

The -''Central Government j may, from time to time, hy nnlifit atmn in llie 
^[Official Gazette], make rules to regulate or nrohihit, in .mv (airway cadint; to 
3 port in 'ithe territories whieli, immediately lictoic thi.* ist Novcml 't, I 
Were comprised in Part A Slates and Part (. Stutcs| the plaidn;^ ol (jsldng st.ikcs. 


Section 3 — Note I 

[I j The aecasec! was ordered i)y the Stiix'rin- 
teiKieiit of the coast guard to remove csjrtain 
fishing stakes ain! on Ins failing to < ornply 
with the order was coiivicted under S. 28>, 
I. P. C. and sentenced to pay a fine of lis -9. 
Out of the fine Hs- 15 were ordered to lx; paid 


to tbf ( ouipboii.mt coast gnanl to cover 
expense s (d removing tlx* stakes under 's. 545 
of Cr. tlcit the case not having 

dcidt with ujid/a f Ikt Obf^lroctions In 
Fairways Ac t. the orfl-r of comfHRisation was 
illegal,' rm] IHHb bat Ml iUZ). 
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the casting or throwing of ballast, rubbish, or any other thing likely to give 
rise to a bank or shoal, or the doing of any other act which will, in ‘‘[its] 
opinion, cause, or be likely to cause, (Hjstruction or danger to navigation. 

[a] Substituted for “a Part A State or a Part C State** by 2 A. L. O., 1956 [1-11-1956], 
For the names of Part A and Part C States see foot-note ‘a’ under Preamble, [b] Subsiu 
luted for “his**, by A. O., 1937 [1-4-1937]. 

S* Penalty for breach of such rules. 

Whoever is guilty of any act or omission in contravention of the rules made 
under section 8, may be tried for such offence in any district or presidency- 
town in which he is found, and shall be punished with imprisonment for a term 
which may extend to six months, or with fine which may extend to five 
hundred rupees, or with both. 

lO* Compensation payable in certain cases for damage caused under 

this Act, 

Whenever the maintenance or creation of an obstruction in any fairway has 
become lawful by long usage or otherwise, and such obstruction is removed or 
destroyed under section 2, or its creation is regulated or prohibited under 
section 8, any person having a right to maintain or create such obstruction 
shall be entitled to receive from the “[Central Government] reasonable compen- 
sation for any damage caused to him by such removal, destruction, regulation 
or prolubition. 

Every dispute arising concerning the right to such compensation, or the 
amount thereof, shall be determined according to the law for the time being in 
force relating to like disputes in the case of land needed for public purposes^ 
and not otherwise ; and for the purposes of such law the fairway from or in 
which such obstruction was removed or destroyed, or in which its creation was 
regulated or prohibited, shall be deemed to be a part of the presidency-town or 
district in which the port to which such fairway leads is situate. 

[a] Substituted for “Secretary of State for India in Council”, by A. O., 1937 [1-4-1937], 
[hj See the Land Acquisition Act, 1894 (1 of 1894). 

1 !• Certain action of the Government previous to passing of this Act to be 

deemed to have been taken hereunder. 

Whenever any obstruction in a fairway leading to a port in “[the territories 
which, immediately before the 1st November, 1956, were comprised in Part A 
States and Part C States] has been removed or destroyed, or whenever the 
creation of any such obstruction has been regulated or prohibited, by an order 
of the ^[Central Government] or a ^[Stute Government], previous to the passing 
of this Act, such removal, destruction, regulation or prohibition sliall be 
deemed to have been effected under this Act. 

[a] Substituted for “a Part A State or a Part C State’*, hy 2 A. L. O., 1956 [1-11-1956], 
For the names of Part A and Part C States sec foot-note ‘a* under Preamble. 

12m Saving of other powers possessed by Central Government. 

Nothing herein contained shall be deemed to prevent the exercise by ^[the 
Central Government] of any other powers possessed by it in this behalf. 

[a] Substituted for “the Government”, by A. O., 1937 [1-4-1937]. 

Application to fairways in inland waterways. 

All references in this Act to the Central Government shall, in relation to 
fairways in inland waterways, be construed as references to [bta e 
Government] ]. 

fa] Inserted by A. O., 1937 [1-4-1937]. [b] Substituted for “the Government of a Part A 
State or a Part C State", by 2 A. L. O., 1956 [1-11-1956]. 
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STATEMENT OF OBJECTS AND REASONS 


“The position in regard to the protec’tion of 
official secrets in India is brief! v as follows. 
J Ik* provisions of the law which arc* now in 
force are : (a) An Act of the Legislature in 
India — the Indian Official Secrets .^ct, 1889, 
as amended by the Indian Official Secrets 
(Amendment) Act, 190^1; and (h) A Statutt? of 
Parliament, — the Official Secrets Act, 1911, 
(1 6c 2 George V, C. 28). Tlie provisions of 
the British Statute have, as a result of ex- 
perience gained during the War, been con- 
siderably modified by tlje enactment of the 
Otficial Secrets Act, 1920 ( U) & li Geo. V^ 
C. 75), but tile latter Statute doe.s not ujiply 
to British India. 

It has for some time past been recognised 
that it is unsatisfactory to hav(.i two separate 
laws fn force simultaneously in India. Fur- 
ther, althoiigh tlie l^aitisli Act of 1911 is in 
force in India, difficulties arise in applying 
it because of the use in it of Engli';h common 
law terms and so on. For tliese nMSons it 
IS desirable that there should l)e a singh' con- 
solidated Act applicable to Indian conditions, 
and the desiralnlity of this has b(*eii empha- 
siseil bv the passing of tlie British Act of 1920 
which aas considerably amended tlie /Vet of 
1911, l)ut is not applicable to India. 


The provisions of the British Act of 1911 
are more ellective, parlicuhirly in the matter 
of (lie prott*t:ti(m of military M*crrts than the 
Indian enactments, and (liey have fnxui fur- 
ther strengtliened by the enactment of tho 
ameiuling St.itute ot 1920, whicli is based on 
experience gained during the War. It is con- 
sidtTtd d(^iral)le, tlierelore, that the law in 
India should f)c assimilated to tfiat in forc(* in 
the United Kingdom, and the object of this 
Bill is to consolidate ifie provision.s of the 
British Acts of 1911 ami 1920 and to enact 
them ill a form suitable for Iiulia. 

As tliis Bill is a purely consolidating 
measure, it is not necessary to deal with tho 
clauses in detail, hut it may he mentioned 
that it is proposwi to omit provisions on the 
lint - of setrtions 4 and 5 of tire Ar t <if 1920, 
as It is consjderetl that tfie matters ue;d( with 
in these sc'Ctions art* sulficientlv covertHl bv 
(he provisions of the Indian j'tdc'graph Act, 
1885, .and tie* Indiun Po.st Olfice Act, 1898. 

If this 19 11 is passed it will not Ik* ina essary 
to retain the Indian Acts, and provision is 
therefore made in chiuse 15 for thru n-jx-al,** 

— Gazette of India, 1922, Bart Vh page 210. 


ACT HOW AFFECTED BY SUBSEQUENT LEGISLATION 


■ — Amended by Act III of 195L 
— Amended temporarily by Act XXXV of 
1939. 

— Amended in Bombay by Bom. .Vet XXIII o( 
1951. 

—Adapted by A. O., 1937; A. C. A. O., 1948; 
A. L. 0„ 1950. 


— Ex:tcnderi f)y Acts LIX of 1949; XXX of 
1950. 

— Ex:tende<l in Ik?ml/ay liy Bom. Act IV of 
1950. 

— Extended in Madhya Pradesh by M- P* Act 
XII of 1950. 

— Repealed in pan by Act XII of 1927, 
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[THE INDIAN] OPFICIAL SECRETS ACT, 1923 
(ACT XIX OF 1923)^ 

[2nd A pill, 1923,] 

An Act to couHolidaie (irid amend tlw laio V* ^ ■ relating to off icial ^^ecreU, 

cf* ♦ ♦ m ♦ *j 

Whereas it is expedient tliat the law relating to oflicial secrets ® 

should 1)0 consolidated and amended; 

It is hereby enacted as follows : — 

[a] For Statement of Objects and Reasons, Gaz. of Ind., 1922, Pt. V, p. 210; and for 
Report of Select Committee h'c, ibid, 1923 Ft. V, p. 61. [b] The words ‘Mn the Pro> 

Vinces” were o77n//cfi l)y A. L. O., 1950 [26-1-1950]. [c] First two paragraphs of tht 

preamble were oviilted, ibid, 

!• Short title, extent and application. 

(1) This Act may be called THE INDIAN OFFICIAL SECRETS ACT, 1923. 

^[(2) It extends to the whole of India and applies also to servants of the 
Government and to citizens of India outside India.] 

[a] Snbsiitufed for the former sub-section (2) by the Part B States (Laws) Act, 1951 (III 
of 1951), S. 3 and Seh. [1-4-1951]. 

2* Definitions. 

In this Act, unless there is anything repugnant in the subject or context, — 

(l)any reference to a place belonging to Government includes a place 
occupied by any department of the Government, whether the place is or 
is not actually vested in Government; 

• [■* * ^ « p * o 

[a] Clause which was inserted bv A. O. 1937, u as omitted by A. C. A. (.)., 191S 
[23-3-1948]. 

expressions referring to communicating or receiving include any com- 
municating or receiving, whether in whole or in part, and whether th(‘ 
sketch, plan, model, article, note, document, or information itself or tl)(‘ 
substance, effect or description thereof only be communicated or recei\ ed; 
expressions referring to ontaining or retaining any sketch, plan, modeh 
article, note or document, include the copying or causing to be copied of 
the whole or any part of any sketcli, plan, model, article, note, or doco- 
inent; and expressions referring to the communication of any sketcli, 
plan, model, article, note or document include the transfer or transmis- 
sion of the sketch, plan, model, article, note or document; 

(3j '‘document’' includes part of a document; 

(4) “moder' includes design, pattern and specimen; 

“munitions of war’' includes tlie whole or any part of any shi]>, 
submarine, aircraft, tank or similar engine, arms and ammnnitions, 
torpedo, or mine intended or adopted for use in war, and any other 
article, material, or de\dce, whether actual or proposed, intended for 
such use; 

f'6j*'Office under •^[Government]’' includes any office or employment in or 
under any department of the Government or of the Governmejit of the 
United Kingdom or of any British possession; 

“photograph" includes an undeveloped film or plate; 

(Sj “prohibited place" means — 

(a) any work of defence, arsenal, naval, military or air force establid^- 
ment or station, mine, minefield, camp, ship or aircraft belongif^S 

to, or occupied by or on behalf of, -^[Government], any miiitarv 

telegraph or telephone so belonging or occupied, any wireless or 
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signal station or office so lielonging or occupietl and any factory, 
dockyard or oilier place so belonging or occupknl and usoil for tbe 
purixise of liuilding, repairing, making or storing any iminitions 
of war, or any sketches, plans, mukIiIs or documents relating 
thereto, or for tlie purpose of getting any metals, oil or minerals 
of use in time of war; 

(b) any place not belonging to ^[Governments where any munitions of 

war or anv sketches, models, plans or dot uiir uts relating tliereto. 
are being made, repaired, gotten or storetl under eoiitraet with, or 
with any person on l>ehalf of, ernnu nt j . or otherwise on 

behalf of ^jC a)\*ernnient; ; 

(c) an\’ ]dae(‘ belonging to or used for tho purpose' oi no ernMitmt] 

which is for the time being dcvlartnl l)\- tlie “fCVntral Caavevnmt'nl ] , 
by notification in the Ollieial Ga.:ette, to In* a prohibited place for 
the puriioses of this Act oti tlie gromul that information with 
res[ie('t therc'to, or damage theia'to. would b(' useful to an enemy, 
and to whicli a copy ot the notification in nsspeet thereof has 
been alfixcd in l aiglish and in tin* \ (‘rna<'nlar ol tfte loeality; 

(il) any railway, road, way or eliamiel, or olluu* means oi eommnmea- 
tion by land or water (ineluding an\’ w'orks or strnc'tnres being [lart 
thert'of or eoimeeted tlu'ia'withl or any p!act‘ usetl for gas, water 
or elect neit\' works or other works for pnr[)oses of a {Miblic 
character, or any place where any mnnilions of war or any 
sketches, models, plans, or documents rel. ding thereto, arc* being 
inacU', rc'jiaired, or storcal otherwise than on l>c‘half of ^[Covc’rn 
ment!, which is for the* time* being dexdared by tlie* '‘l(>entnd 
Government], In' notification in the Official (»a/ettf. to be a 
jiroliibitecl place for the purposes of this Act on the ground that 
information with respect thereto, or the destruction orobstnio 
tion thereof, or interference* then-ewith, would be useful to an 
enemy, and to which a copy of the notification in resj)ect thereeif 
lias iieen affixed in Knglish and in the vernacular of tlie locality; 
[a] Substituted for ‘Ciovcrnor-Ceneral in Council” by A. O., 19S7 |. 

OBJECTS AND REASONS 

'*Clmise 2 rs^—Thc clcfinitioii of 'prohibited tor aj>y of tin* ptirpost's nuMitjoued in tlu* last 
place’ has been restricted u itli a view' to part ol tlic definition. 

applying it, in respect of telegriiphs and tele- In th<' intcrc*sts of tin? ptiblic vve have 

phones. Old V to military telegraphs and tele- prov UIihI that a olace notifieef iiufWt fr) ar f d) 

phones and in respect of factories and dock- as a prohibittsi place until a ropy of the^ 
yards only to those fac tories and dexrkyards notification in English and in tin? vernaenhu' 

winch besides belonging to or occupied of the Imabty is affixed tliereto.” 

f)y or on behalf of Government are also used -**S, C, II, 

^'sketch'' includes any photograph or other ukkIc of represeiding any 
place or thing; and 

[a] Sub-section {9A) which was inserted !>y A. L. ()., 1950 was omitted l)y the Part B 
States (Laws) Act, 1951 (III of 1951), S. 3 and Sch. [1-4-1951]. 

/lOj '"Superintendent of Police" iiiclude.s any poHce-oSicer of a like or 
superior rank, and any person upon whom the powers of a Superinten- 
dent of Police are for the purposes of this Act conferred by the*[Central 
Government] 

[a] SubstiiuUd for “Governor Gene i a! in Council” by A. O., 1957 [1-4-1937], [bj The 
words “or by any Local Government ' were omitted by A. O. 1937 11-4-193/ J. 
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3« Penalties for spying. 

(1) li any person for any purpose prejudicial to the safety or interests of the 
State — 

{a) approaches, inspects, passes over or is in the vicinity of, or enters, any 
prohibited place; or 

(b) makes any sketch, plan, model, or note which is calculated to be or 

might be or is intended to be, directly or indirectly, useful to an enemy; 
or 

(c) obtains, collects, records or publishes or communicates to any other 

person any secret official code or pass word, or any sketch, plan, model, 
article or note or other document or information which is calculated to 
be or might be or is intended to be, directly or indirectly, useful to an 
enemy; 

he shall be punishable with imprisonment for a term which may extend, where 
the offence is committed in relation to any work of defence, arsenal, naval, 
military or air force establishment or station, mine, minefield, factory, 
dockyard, camp, ship or aircraft or otherwise in relation to the naval, militai v 
or air force affairs of [Government] or in relation to any secret official code, 
to fourteen years and in other cases to three years. 

(2) On a prosecution for an oOencc punishalde under this section with 
imprisonment for a term which may extend to fourteen years, it shall not he 
necessary to show that the accused person was guilty of any particular act 
tending to show a purpose prejudicial to the safety or interests of the State . 
and, notwithstanding that no such act is proved against him, he may Ix' 
convicted if, from the circumstances of the case or liis conduct or his known 
character as proved, it appears that his purpose was a purpose produdicial to 
the safety or interests of the State; and if any sketch, plan, model, article, note, 
document, or information relating to or used in any prohibited place, or 
relating to anything in such a place, or any secret official code or pass word is 
made, obtained, collected, recorded, published or communicated by any person 
other than a person acting under lawful authority, and from the circumstances 
of the case or his conduct or his known character as proved it appears tliat liis 
purpose was a purpose prejudicial to the safety or interests of the State, such 
sketch, plan, model, article, note, document or information shall be presumed 
to have teen made, obtained, collected, recorded, published or communicated 
for a purpose prejudicial to the safety or interests of the State. 

OBJECTS AND REASONS 

Sub-section (J) — “Offences under this sec- Sub-section (2) — “We have limited the 
tion cover a very wide field and many of application of the provisions of the first part 
them even in their most aggravated form of this sub-clause, which facilitates proof of 
would not merit the maximum penalty pro- a purpose prejudicial to the safety or interests 
vided by the clause. We have therefore in- of the State, to prosecutions for the graver 
troduced two separate maxima, retaining the class of offences for which we have retained 
maximum of fourteen years for the graver the maximum penalty of fourteen years under 
offences specified by us and introducing a sub-clause (i); and in re.spect of those offences 
maximum of three years for other offences for which a special presumption was intro- 
under the section. The line of distinction, duced in the second part of this sub-clause, 
which we have laid down, is approximately we have limited the operation of that pre- 
the line between what we may call civil sumption by providing that it shall not be 
secrets on the one hand and secrets of defence raised by tne mere fact of the accused having 
on the other. For the same reason we have improperly made, obtained, etc., a document 
removed the minimum penalty of three years of the nature covered by the sub-clause/ 
altogether.” — S. C. K. 

Section 3 — Note 1 ment and S. 12 of this Act makes the offences 

[1] The disclosure of Government Depart- under S. 3 which are punishable withim- 

mental examination papers constitutes an prisonment of 14 years non-bail a ble. i nere- 
offence under Official Secrets Act. (^2) 1 Low tore, it should be proved that the offence 
Bur Rul 133 (134, 135). which the accused is suspected ^ o y 

[2] Offences under S. 3 in certain cases are non-bailable. 1958 Tripura 34 (35) [A 1 1' 
punishable with fourteen years* imprisonment 45 C 14] : 1958 Cri L Jour 1248. 

and in other cases with three years’ imprison* — * 
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Communications with foreicni BgtntB to be evidence of commission of 
certain offences. 

(1) In any proceedings against a person for an offence under section 3, the 
fact that he has been in communication with, or attempted to communicate 
with, a foreign agent, whether within or without ^[India], shall lie relevant for 
the purpose of proving that he has, for a purpose prejudicial to the safety or 
interests of the State, obtained or attemptetl to obtain information whicn is 
calculated to be or might l>e. or is intended to be, directly or indirectly, useful 
to an enemy. 

(2) For the purpose of this section, but without prejudice to the generality 
of the foregoing provisions, — 

(a) a person may be presumed to have iK'en in communication with a foreign 
agent if — 

(t) he has, either within or without •[IiKlia], visitcHl the ad(ir(*ss of a 
foreign agent or consorted or associated with a foreign agent, or 

fiij ('ither witliin or without •(India! . the name or address of, or any 
other information r<'garding. a foreigri agent has been foimd in 
his possession, or Inis lK‘en obtained by liiin from any other 
person; 

(1)) the exj)ression “foreign agent” includes ;iny ]K’r.son who is or has been or 
in respec t of whom it anpears that tluTc are nsisonaliU' grotinds for 
susiK'cting liim ol ix ing or having been employed I)y a fortngn f)ower, 
eitlier direc tly or indirc'ctlv, for the purpose of ('ommittirig an act, either 
within or without "[India], jarejudicial to the safety nr interests of the 
State, or who has or is reasonalJy suspec teil of liaving, either within or 
witliout •[India], committed, or attempted to commit, such an act in tlie 
interests of a foreign power; 

(c) any address, whetlier within or without '^[India] in respect, of wliich it 
appears that there are reasonable grounds for suspecting it of being an 
address used for the receipt of communications inten<led for a foreigri 
agent, or any address at which a foreign agent resides, or to which he 
resorts for the purpose of giving or receiving communications, or at 
which he carries on any business, may l>e presumed to Ik? the address of 
a foreign agent, and communications addressed to such an address to be 
communications with a foreign agent. 

[aj Substiluted for “the States”, by the Part B States (l^aws) Act, 1951 (111 of 1951), S. 5 
and Sch. [1-4-1951]. 

S* Wrongful communication, etc., of information* 

^( 1 ) If any person having in his possession or control any secret official ccale 
or pass word or any sketch, plan, model, article, note, document or information 


Section 5 — Note 1 

[1] Section 5 (1) of the Official Secrets Act 
is very comprehensive in its nature. It applies 
not merely to Government servants, but also 
to all persons who have obtained the secret in 
contravention of the Act. Reading S. 5 (4) of 
the Act and S. 4 (1) (f) of the Press (Emer- 
l^cy Powers) Act together, an invitation to 
the public, contained in an article or advCT- 
tiscinent in a newspaper, to sf?nd official 
secrets to the e<iitor of a newspaper for pay- 
ment comes within S. 4 (f) of the Press Act as 
well as S. 5 (1) of the Official Secrets Act. It 
is really an invitation encouraging aud incit- 
ing any person to commit an offence. 1946 
BomS22(^)[AIRV 33 0 68] s I L R (1946) 


Bom 454 : 47 Cd L J 744 (SB) * (*60) I L R 
(1960) Ker 1085 (1089). 

[21 The expression ‘official secret’ is ordi- 
narily understoo<l in the sense in which it is 
used in the Official Sixirest/i Act and has refer- 
ence to secrets of one or the other department 
of the Government or tfie State. 1946 Bom 
322 (324) [AlH V 33 C 681 : I L H ^1946) Bom 
454 : 47 Cn L Jour 744 (SB). 

[3] Budget pa^rs are official secrets which 
cannot be puhftshed until the lindgeyt in ac- 
tually presented in the Legislature and the 
contravention of the lafiie would amount to 
an offence under the Act. (’60) 1 L R (I960) 
Ker 10a5 (1091) (DB). 
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M'hich relates to or is used in a prohibited place or relates to anything in such 
a place, or which has been made or obtained in contravention of this Act, or 
which has been entrusted in confidence to him by any person holding office 
under ^[Government], or which he has obtained or to which he has had access 
owing to his position as a ])erson who holds or has held office under ‘'[Goveni. 
mcnt], or as a person who holds or has lield a contract made on behalf of 
^[Government], or as a person who is or has been employed under a person 
who holds or has held such an office or contract — 

(a) wilfully communicates the code or pass word, sketch, plan, model 

article, note, document or information to any person other than a person 
to wliom he is authorised to communicate it, or a Court of Justice or a 
person to whom it is, in the interests of the State, his duty to 
communicate it ; or 

(b) uses the information in his possession for the benefit of any foreign power 

or in any other manner prejudicial to the safety of the State ; or 

(c) retains the sketch, plan, model, article, note or document in his [)osses- 

sion or control when he has no right to retain it, or when it is contrary 
to his duty to retain it, or wilfully fails to comply wdth all directioiis 
issued l)y lawful authority wdth regard to the return or disposal 
thereof; or 

(d) fails to take reasonable care of, or so conducts himself as to endanger the 

safety of, tlie sketcli, plan, model, article, note, document, secret ofFicial 
code or pass word or information ; 
he shall be guilty of an oflence under this section. 

(i^) If any person voluntarily receives any secret official code or pass word 
or any sketch, plan, model, article, note, document or information knowin (4 
having reasonable ground to believe, at the time w’hen he receives it. that the 
code, pass word, sketch, plan, model, article, note, document or information is 
communicated in contravention of this Act, he shall be guilty of an oflence 
under this section. 

(3) If any person having in his possession or control any sketch, plan, model, 
article, note, document or information, which relates to munitions of war, 
communicates it, directly or indirectly, to any foreign powder or in any oilier 
manner prejudicial to the safety or interests of the State, he shall be guilty of 
an offence under this section. 

^(4) A person guilty of an oflence under this section shall be punishable with 
imprisonment for a term which may extend to two years, or with fine, 
or with both. 

[a] Sub-sections (2) and ( 1) were amended temporarily during the continuance of U ar 
hy the Defence of India Act, 1939 {XXXV of 1939), S. 6. These amendments lapsed on 
30-9.1946. 

OBJECTS AND REASONS 

Sulu sect ton (1). — “In^ay we have inserted insertion in (c) for the same purtx)se. VVe 

the word ‘wilfully’ as we do not think that have also inserted the words “or in a Court oi 
negligent communication should be puni- Justice” in order to protect public officers wi»n 

shable except to the extent to which it is puni- nave used their discretion under section 1-^ 
shable under (d). We have made a similar of the Indian Evidence Act.” f'- 

0* Unauthorised use of uniforms ; falsification of reports, forgery, persona- 
tion, and false documents. 

(1) If any person for the purpose of gaining admission or of assisting an> 
other person to gain admission to a prohibited place or for any other purpose 
prejudicial to the safety of the State — 

(a) uses or wears, without lawful authority, any naval, military, air for^» 

police or other oflBcial uniform, or any uniform so nearly 

same as to be calculated to deceive, or falsely represents himseu to oe 

person who is or has been entitled to use or wear any such unuorm ; 
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'(b) orally, or in writing in any declaration or application, or in any docu* 
ment signed by him or on his behalf, knowingly makes or connives at 
the making of any false statement or any omission ; or 
(c) forces, alters, or tampers with any passport or any naval, military, air force, 
police, or official pass, permit, certificate, licence, or other dcxjument of 
a similar character (hereinafter in this section referred to as an official 
document) or knowingly uses or has in his possession any such forged, 
altered, or irregular official document ; or 

id) personates, or falsely represents himself to l)e, a person holding, or in tlie 
employment of a person holding, office under ^ [Government ), or to 
be or not to be a person to whom an otficial document or secret official 
code or pass word has l>een duly issued or communicated, or with intent 
to obtain an official document, secret official code or pass word, whether 
for himself or any otlier i>erson. knowingly makes any falsie statement ; or 
(e) uses, or has in his possession or under his control, without the authoiity 
of the department of tlie Government or the authority concerneil, any 
die, seal or stamp of or belonging to, or used, made or providecl by, any 
department of the Ciovei lunent, or by any diplomatic, naval, miliiary, 
or air force authority apjxiinted by or acting under tlie authority of 
"^fCovernment], or any die. seal or stamp so nearly resembling any such 
die, seal or stamp as to be calculated to deceive, or counterfeits any 
such die, seal or stamp, or knowingly uses, or has in )us possession or 
under his control, any such counterfeited die. seal or slamj') ; 
jie shall be guilty of an offence under this section. 

If any person for any purpose prejudicial to the safety of the State — 

(a) retains an)* official document, whether or not completed or issued for 
use, when he lias no right to retain it, or wlien it is contrary to his duty 
to retain it, or wilfully fails to comply with any directions issmxl by any 
department of the G.overnment or any j>crson authorised by such depart- 
ment with regard to the return or disjiosal thereof ; or 

(b) allows an>' other person to have possession of any official document 
issued ior his use aloiu‘, or comnuinieates any secret official code or pass 
word so issued, or, without lawful authority or excuse, has in his 
]:>ossession any official document or secret official code or pass word 
issued for the use of some person other than himself, or. on obtaining 
possession of any official document by finding or otherwise, wilfully 
tails to restore it the person or authority by vvliom or for whose use it 
was issued, or to a police-officer ; or 

(r) without lawful authoiit\' or excuse, manufactures or sells, or has in bin 
possession for sale, any sucfi die, seal or stamp as aforesaid ; 
lie shall be guilty of an offence under this section. 

(:jJ A person guilty of an rfloncc under tins section shall l>c punishable with 
imprisonment for a term which may extend to two years, or with fine, or 
with lx)th. 

(4) The provisions of sub-scction of section 3 slial! apply, for the purpose 
of proving a purpose prejudicial to the safety of the State, to any i>rosecution 
for an oifence under this section relating to the naval, military or air force 
affairs or [Government], or to any secret official code in like manner as they 
apply, for the purpose of proving a purixrse prejudicial to the 'Rifely or 
interests of the State, to prosecutions for offences punishable imder that section 
with imprisonment for a term which may extend to fourteen years, 

OBJECTS AND REASONS 

consider that thcordi- by this claime, and we accordfudy think 
nary penal law provides a sufficient penalty that the penalty provid^ by thU cUitfe 
for most, if not for all, of the offences created should only be enforceable where the safety 

[VoL 10.] 2 A.M 57. 
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of the State is affected. We have therefore 
struck out the words ‘or interest’ in sub- 
clauses (1), (2) and (4).” 

Sub-hection (2). — “We consider that in 
respect of all the offences created by sub- 
clause (2) it should be necessary for the pro- 
secution to prove that the acts complained 
of were done for a purpose prejudicial to 
the safety of the State, For the insertion 
of the word “wilfully” compare note on 
clause 5 (1).” 


Sub-seclion (4). — “The redrafting of this 
sub-clause is mainly consequential on tlie 
changes made in sub-clauses (1) and (2) of 
this clause, but we have thought it right 
following the principle which we laid down 
when considering clause 3 to restrict thv 
o^ration of this sub-clause, which facilitate 
the proof of a purpose prejudicial to the sah t v 
of the State, to prosecutions for the gravn 
offences under this clause.” 

-S.C.R. 


V# Interfering with officers of the police or members of the Armed Forces of 
the Union. 

(1) No person in the vicinity of any prohibited place shall obstruct, knou . 
ingly mislead or otherwise interfere with or impede, any police-officer, or :iri\ 
member of ^[the Armed Forces of the Union] engaged on guard, sentry, patrol 
or other similar duty in relation to the prohilnted place. 

(2) If any person acts in contravention of the provisions of this section, he 
shall be punishable with imprisonment which may extend to two y ears, or with 
fine, or with both. 

[a] Substituted for “His Majesty’s forces”, by A. L. O., 1950 [26-1-1950], 

Sm Duty of giving information as to commission of offences. 

(1) li shall be the duty of every person to give on demand to a Siiperintcnck nt 
of Police, or other police-officer not below the rank of Inspector, empowered 
by an Inspector-General or Commissioner of Police in this behalf, or to an\ 
member of ‘‘[the Armed Forces of the Union] engaged on guard, sentry, patrol 
or other similar duty, any information in his powder relating to an otlence oi 
suspected offence under section 3 or under section 3 read with section 9 and, 
if so required, and upon tender of his reasonable expenses, to attend at such 
reasonable time and place as may be specified for the purpose of furnishini: 
such information. 

(2) If any person fails to give any such information or to attend as aforesaid, 
he shall be punishable with imprisonment which may extend to two years, or 
with fine, or with both. 

[a] Substituted for “His Majesty’s forces”, by A. L. O., 1950 [26-1-1950]. 

8* Attempts, incitements, etc. 

Any person who attempts to commit or abets the commission of an offence 
under this Act shall be punishable with the same punishment, and be liable to 
be proceeded against in the same manner as if he had committed such offence. 

lO. Penalty for harbouring spies. 

(1) If any person knowingly harbours any person whom he knows or has 
reasonable grounds for supposing to be a person who is about to commit or who 
has commited an offence under section 3 or under section 3 read with section 9 
or knowingly permits to meet or assemble in any premises in his occupation or 
under his control any such persons, he shall be guilty of an offence under this 
section, 

( 2 ) It shall be the duty of every person having harboured any such person as 

aforesaid, or permitted to meet or assemble in any permises in his occupation 
or under his control any such persons as aforesaici, to give on demand to a 
Superintendent of Police or other police-oflBcer not below the rank of Inspector 
empowered by an Inspector-General or Commissioner of Police in this behalf, 
any information in his power relating to any such person or persons, and if any 
person fails to give any such information, he shall be guilty of an offence under 
this section. . 

(3) A person guilty of an offence under this section shall be punishable witn 
imprisonment for a term which may extend to one year, or with fine, or wun 
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11* Search-warrants, 

( 1 ) If a Presidency Magistrate, Magistrate of the first class or Sub* divisional 
Magistrate is satisfied by information on oath that there is reasonable ground 
for suspecting that an offence under this Act has In^en or is alx>ut to l>e com- 
mitted, he may grant a search-warrant authorising any police-officer named 
therein, not teing below the rank of an officer in charge of a |K)lice station, to 
enter at any time any premises or place named in the warrant, if necessary, by 
force, and to search the premises or place and everv jx^rson found therein, i\nii 
to seize any sketch, plan, model, article, note or document, or anything of a 
like nature, or anything which is evidence of ai) offence under this Act having 
l:>een or being about to be committed which he may find on the premises or 
place or any such person, and willi regard to or in connection with wliich he 
has reasoname ground for suspecting that an oHcnce under this Act has l>een or 
is alx)ut to be committed. 

(2) Where it api>ears to a police-officer, not l>cing below the rank of Supei in- 
tendent, that the case is one of great einergcncy, and that in the interests of the 
State immediate action is necessary, he may by a written order under his hand 
give to any police-officer the like authority as may \>e given by the w^arrunt of 
a Magistrate under this section. 

(3) Where action has been taken by a police-officer under sub-section ('^) he 
shall, as soon as may be, report such action, in a |)resideiU'\'-town to the (duet 
Presidency Magistrate, and outside such town to the District or Sulj-divisional 
Magistrate. 

12 . Power to arrest. 

Notwithstanding anything in the Code of Criminal Proccxlure, 1S9S, — 

(a) an offence punishalile under section 3 or under section 3 read with 

section 9 witli imprisonment for a term whicli may extend to fourteen 
years shall be a cognizable and non-bailal)Ie offence , 

(b) an offence under clause fa) of sub-section (I) of section f> shall be a 

cognizable and bailable offence ; and 

(c) every other offence under this Act shall be a non-coenizable and bailable 

offence, in respect of which a warrant of arrest shall ordinarily is.suc in 
the first instance. 


13. Restriction on trial of offences. 

fij No Court (other than that of a Magistrate of the first class specially 
empowered in this behalf by the ‘[appropriate Government]) wliich is inferior 
to that of a District or Presidency Magistrate shall try any offence under this 
Act. 

(2) If any person under trial l>efore a Magistrate for an offence under this 
Act at any time before a charge is framed claims to be tried by the Court of 
Session, tne Magistrate shall, if he does not discharge the accused, commit the 
case for trial by that Court, notwithstanding that it is not a case exclusively 
triable by that Court. 

No Court shall take cognizance of any offence under this Act unless 
upon complaint made by order of, or under authority from, the ^[ap propriate 


Section 12 — Note 1 

[1] Section 12 makes only the offences 
under S. 3 or attempts for the same which are 
punishable with imprisonment for 14 years 
non-bailable, while the other offences under 
the Act are bailable. 1958 Tripura 34 (35) 
[AIR V 45 C 14] : 1958 Cri L Jour 1248. 


Section 13 — Note 1 

[1] Section 13 (2) indicates that the ca^e U 
not to be sent to the Sessions dkxirt as a mat* 


ter of course. The Magistrate has to sec whe- 
ther there is a prtma facie case liefore the ac- 
cus^ is to be committed to Sessiorj*;. If there 
is no prima facie case, the accusoti has to 1 ki 
discharged. But where the accused them- 
selves are not anxious for a formal erwiriiry, 
and arc prepared to stand their trial l>cforc 
the Sessions Court, the enquiry may be dis- 
Denied with and the order of c€>inmttmeiit 
allowed to stand. 1^ All 325 (326) [A I R V 
45 C 71] : 1958 Cri L Jour 585. 
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Government] ®[ • ] or some officer empowered by the ^^[appropriate 

Government] in this behalf : 

Provided that a person charged with such an offence may be arrested, or a 
warrant for his arrest may be issued and executed, and any such person may be 
remanded in custody or on bail, notwithstanding that such complaint has not 
been made, but no further or other proceedings shall be taken until such 
complaint has l)een made. 

( 4 ) For the purposes of the trial of a ^rson for an offence under this Act, 
the offence may be deemed to have oeen committed either at the place in 
which the same actually was committed or at any place in ^[India] in which 
the oflender may be found. 

*[(5) In this section, the appropriate Government means — 

(a) in relation to any offences under section 5 not connected with a prohi- 

bited place or with a foreign powder, the State Government ; and 

(b) in relation to any other offence, the Central Government.] 

[a] Substituted for “Local Government” hy A. O. 1937 [1-4-19371. [b] Substituted for 

“Governor-General in Council,” ibid, [c] The words “the Local Government” wen* 
omitted, ibid, [dj Substituted for “the States” bv the Part B States (Laws) Act, 1951 (III 
of 1951), S. 3 and Sell. [1-4-1951]. [e] Inserted hy A. O., 1937 [1-4-1937]. 

OBJECTS AND REASONS 

“The Committee have proposed no change Secrets Act, 1911, in w'liich it is laid down 
in this danse, but, as Mr. Neogy has intimated that an olfence under that Act sliall not ht- 
that he proposes to dissent on the ground that tried by any Court outside the United Kiny- 
all offences under the Act should be triable dom, which has not jurisdiction to try crimes 
only by a Court of Session, the Committee which involve the greatest punishment al- 
think it right to express their views in favour IovvchI by law. As the Bill stands, read wifii 
of retaining the clause as it stands. Under the the second schedule to the Code of Criminal 
Indian Official Secrets Act, 1889, all Magis- Procedure, the graver offences punish ihK’ 
trates of the first class were authorized to try under section 3 with imprisonment up to 
offences under the Act, while under the Bill it fourteen years will be triable only by Court ot 
is provided that the only Magistrates who Session ; and tlie Committee are of opinion 
may try cases shall be those described in sub- that the other offences under the Act can pro- 
clause (1) of this clause. Mr. Neogy relies on perly be tried by Magistrates of the rank 
sub-section (3) of section 10 of the Official named in sub-clause (1).” — S. C. 11. 

STATE AMENDMENT 

MAHARASHTRA 

In its application to tlie State of Bombay, in sub-s. (1), after the words “Governmeiit” 
insert the words “or that of a Presidency Magistrate,” and delete the words “which is inferior 
to that of a District or Presidency Magistrate.” 

— Bom. Act XXIII of 1951, S. 2 and Sch. Pt. II [w. e. f. 1-7-19531. 

14 . Exclusion of public from proceedings. 

In addition and without prejudice to any powers which a Court may possess 
to order the exclusion of the public from any proceedings if, in the course of 
proceedings l:>efore a Court against any person for an offence under this Act or 
the proceedings on appeal, or in the course of the trial of a person under this 
Act, application is made by the prosecution, on the ground that the publication 
of any evidence to be given or of any statement to be made in the course of the 
proceedings would be prejudicial to the safety of the State, that all or any 

g ortion of the public shall be excluded during any part of the liearing, the 
lourt may make an order to that effect, but the passing of sentence shall in any 
case take place in public. 

1 ^. Offences by companies, etc. 

Where the person guilty of an offence under this Act is a company or corpo> 
ration, every director and officer of the company or corporation with whose 
knowledge and consent the offence was committed shall be guilty of the like 
offence. 

16 . Repeals. [Repealed by the Repealing Act, 1927 (XII of 1927). eection 2 and 

Sch.] 
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[The] Official Trustees Act, 1918 


STATEMENT OF OBJECTS AND REASONS 


“The revision of the law relating to the 
office of Administrator-General has necessitat- 
ed the revision of the law relating to the 
office of Official Trustee. Many of the provi- 
sions of the existing law already apply 
viuiatis mutandis to both offices and it is con- 
sidered desirable further to approximate the 
constitution of these offices and the conditions 
of their tenure as closely as possible since their 
duties will be normally.'discharged by the same 
person. The existing law relating to the office 
of official Trustee is contained in the Official 
Trustees Act XV^II of 1864, the Probate and 
Administration Act, II of 1890, and the Admi- 
nistrator-GeneraP.s and Official Trustee’s Act, 
V of 1902. The trend of this legislation has, 
as in the case of the legislation relating to the 
Administrator-General, been to substitute 
for a class of Official Trustees remunerated by 
commission a class of salaried officials whose 
liabilities are undertaken by the Government 
in return for fees credited to the Government. 
The draft Bill carries this process a stage 
lurtlier, and does away witli old system of 
Official Trustees remunerated by commission. 


Under the existing law Official Trustees are 
subject to the control of the Government and 
of the High Court. For obvious reasons such 
a dual control is undesirable, and the bulk of 
the opinion consulted, including that of the 
Calcutta High Court, is in favour of the 
transfer of the whole control to the Govern- 
ment. The Bill gives effect to this ohjett. 
Since Indian law relating to the office of 
the Official Trustee was enacted, the Public 
Trustees Act, 1906, 6, Edvv. VII, Chap. 55, 
has been passed, and consideration of 
of the provisions of that Statute have eiial)lct.l 
useful amendments to be made in the Indum 
law. The Bill further deals vAath the ipiaiilica- 
tious for appointment of Official I'rustee, 
fees, the rule-making power and similar 
matters on the same lines as those explained 
in connection with the Bill relating to the 
office of Administrator-General. Op})ort!iiiity 
has been taken to make several minor admend 
ments in the law and to consolidate the enact- 
ments relating to the Official Trustee . . 

— Gazette of India, 1912, Part page 202. 


ACT HOW AFFECTED BY SUBSEQUENT LEGISLATION 


—Amended by Acts X of 1914; XVIII of 1919; 
XXI of 1922; III of 1951; LXXII of 1952. 

— Amended in its application to West Bengal 
by Beng. Acts Xll of 1940; I of 1941. 

—Adapted by A. O., 1937; A. C. A. O., 1948; 
A.L.O., 1950; 2 A.L.O., 1956. 


— Adapted in Andhra Pradesh bv Andh. 

A.L.O., 1954; Andh P A.L.O., 1957. 

— Extended by Acts IV of 1941; LIX of 1949, 
XXX of 1950. 

— Extended in Bombay by Bom Act IV of 
1950. 

— Repealed in part by Acts V of 1917; .\11 of 
1927. 


[THE] OFFICIAL TRUSTEES ACT, 1913 
(ACT II OF 1913r 

[27tli February, 1913.] 

All Act to consolidate and amend the Law constituting the office of Official Trustee. 

Whereas it is expedient to consolidate and amend tlie law constituting the 
office of the Official Trustee; It is hereby enacted as follows : 

[a] For Statement of Objects and Reasons, see Gazette of India, 1912, Pt. V', p. 202; for 
Report of Select Committee, see ibid, 1913, Pt. V, p. 19. 

This Act has been extended to Berar by the Berar Laws Act, 1941 (IV of 1941). 

It has been extended to the new Provinces and merged States by the Merged States 
(Laws) Act, 1949 (LIX of 1949), S. 3 [1-1-1950] and to the States of Manipur^ Tripura 
and Vindhya Pradesh l)V tlie Union Territories (Laws) Act, 1950 (XXX of 1950), S. 3 
[16-4-1950J. 

It has also been e.vtended to States merged in the State of Bombay : see Bom. Act IV^ 
of 1950, S. 3 [30-3-1950.] 

PART I 


PRELIMINARY 

1 . Short title, extent and commencement; 

(1) This Act may be called THE OFFICIAL TRUSTEES ACT, 1913. 
f^[(2) It extends to the whole of India ^[except the State of Jammu and 
Kashmir].] 

(3) It shall come into force on such date® as the ^[Central Government] by 
notification in the ^[Official Gazette], may direct. 

[a] Siibstituied for the former .sub-section (2), by A. L. O., 1950 [28-1-1950]. 
luted for “except Part B States”, by the Part B States (Laws) Act, 1951 (111 of 
and Sch. [1-4-1951]. [c] The Act came into force on 1-4-1914, see Gaz. ol Incl., 

Pt. L p. 365. 



[The] Official Thii8tbb8 Act. 1918 


tag ftJK] 908 


*(2* Interpretation clause. 

In this Act, unless there is anything repugnant in the subject or context, — 
('ij ‘‘Government" or “the Government" means, in relation to a State, the 
State Government and, in relation to a Unii>n territory, the Central 
Government. 

(2) "High Court ’ means — 

(a) ill relation to a State, the High Court for that Stale; 

([}) in rehition to tlie Ihuon territory of Delhi or Himachal Pradesli, 
tl^e High Court of runjab; 

(c) in relation to the I'uion territory of Manipur or Tripura, tlu' High 

Court of Assam; 

(d) in relation t(^ the Tnion territory ol the Andauum and Nicobar 

Islands, the Higii C’ourt at Calcutta; and 

(e) in Kdatioii to the l-nioii territory of tlie Laeeadive, Miuiet)y and 

Ainindivi Islands, tlu‘ High Court of Kerala. 

(l) "PrescrilKar’ means prescribed l)y rules under liiis Aet.l 
[ai for the former sectio!), by 2 A. 1.. O. iV)5e i 1-11-195(1], 

3. Extent of jurisdietion of High Counts f btj the Adaptaiion nf Laws 
(Xo. ej Onler, 1936 (1-11X936) j 


TAUT II 

Tin: Office of Official tuustek 

4 . Official Trustees. 

^[(l) * [The CoN'ernment shall appoint an Official Trustee for each State] ; 
Provided that nothir)g herc'in contained shall l>e dc'emr'd to bar the appoint- 
ment of the same |)erson as Offic ial Trustc'c for two or more ' [Staters] ] 

(:l) No person shall l)e appointed to the oHice of Official Trustee * *1 

who is not — 

(a) a Barrister; or 

(b/ an Advocate. Attorney or Vakil enrolled by a High Court; or 
(c) a person holding the offiee of Deputy Administrator General at the 
commencement of this Act, •[or] 

^'{(d) in the case of a ''[State] other than ^[West Betigal], Madras or Bombay, 
a person already in the service of the ^[(^overnmeiitj .] 

«[® o ' o o o •j 

[a] Substituted for tl»e original suh-scotioii (I>, i>y A- O., 19 >7 I 1-4- 19 ). lb] Suhsti. 

tuted for the first para^rapl^, by 2 A. L. U., 195H [1-11-1959], [r] HuhhlUuted for 

"Divisions” by A. !>. ()., 1950 }2e-l-l950i. j lj I’lic words “of any ot (J»r said Fre- 
sidencies were ovutuul by A, O , 1957 [l-4-l92>7 j c] Inserted by A. O., 19 >< iL'Ll957]. 
If] Substituted for “IWnijal”, by A. C. A. O.. 1948 [2 >-5-1948 ], l.tCj Snh- sta tion (5) u as 
omitted by A. O., 1057 1-4-1957 ’, 

STATE AMENDMENT 

ANDHRA PRADESH 

In sub-sfH-'tion ^2\ cdatise (d), tor “Madras” “Andlira Pradesh, Madras.” 

— Andhra Adaptation of L.»ws (Second Amendment) Order, 1954 iind Aridh. Pra* 

A. L. ( Arnendinent ) Order, 1957. 

5. Appointment and powers of Deputy Official Trustee. 

The Gov^ernment may appoint a Deputy or Deputies to assi.st the Official 
Trustee; and any Deputy so appointecl shall, sjihjeci to the control of the 
Government and the general or special orders of the Official Trustee, be 
competent to discharge any of the duties and exercise any of the powers of the 
Official Trustee, and, when discharging such duties or exercising such powers 
shall have the same privileges and l>e sul)ject to the same liabilities as the 
Official Trustee. 
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Sm Official Trustee to be corporation sole, to have perpetual succession and 
official seal, and to sue and be sued in his corporate name. 

The Official Trustee shall be a corporation sole by the name of the Official 
Trustee of the ^ [State] for which he is ^pointed and, as such Official Trustee 
shall, have perpetual succession and an official seal, and may sue and be sued 
in his corporate name. 

[a] Substiiuied for “Division”, by A. L. O., 1950 [26-1-1950]. 

OBJECTS AND REASONS 

This section is new. It follows section 1 of provisions securing the succession of indivi- 
the English Public Trustee Act, 1906. This dual Official Trustees, by declaring an Official 
section does away with the cumbrous existing Trustee to be a corporation sole. — S. O. U. 


PART III 


RIGHTS, POWERS, DUTIES AND LIABILITIES OF OFFICIAL TRUSTEE 


General powers and duties of Official Trustee. 

(1) Subject to, and in accordance with, the provisions of this Act and the 
rules made thereunder, the Official Trustee may, if he thinks fit, — 

(a) act as an ordinary trustee; 

(b) be appointed trustee by a Court of competent jurisdiction. 

(2) Save as hereinafter expressly provided, the Official Trustee shall have 
the same powers, duties and liabilities and be entitled to the same rights and 
privileges and be subject to the same control and orders of the Court as any 
other trustee acting in the same capacity. 

(3) The Official Trustee may decline, either absolutely or except on such 
conditions as he may impose, to accept any trust. 


(4) The Official Trustee shall not accept any trust under any composition or 
scheme of arrangement for the benefit of creditors, nor of any estate known or 
believed by him to be insolvent. 


(5) The Official Trustee shall not, save as provided by any rules made under 
this Act, accept any trust for a religious purpose or any trust which involves 
the management or carrying on of any business. 


Section 6 — Note 1 

[1] Provisions of this Act override S. 6 of 
Married Women’s Property Act, The explana- 
tion of this apparent inconsistency is that 
S. 0 of the Married Women’s Property Act 
does not apply to the corporation sole which 
has been created under the provisions of this 
Act. 1937 Cal 379 (380) [AIR V 24] : I L R 
(1937) 2 Cal 67 * 1955 N C (Mad) 3895 
[AIR V 42]. 

[2] Under S. 6 of the Act, Official Trustee 
is corporation sole with perpetual succession 
and therefore is not servant of Crown. Nor is 
Official Trustee acting under S. 7 (1) (a), as 
ordinary trustees, servant of Crown. 1940 
Rang 207 (210) [A I R V 27] : 1940 Rang L R 
273 (DB). 

[3] In face of Ss. 6 and 14, it is idle to con- 
tend that the entry of the Official Trustee on 
the Register of members amounts to notice 
of a trust and that it offends the provisions of 
S. 153, Companies Act. 1959 Ker 254 (200) 
[AIR V 46 C 90] (DB). 


Section 7 — Note 1 

[1] Drawing of distinction between trust 


for religious purpose and trust in English 
form where ultimate beneficiary or one ol 
them is I'hakur, does not exclude iipplic itioii 
of Official Trustees Act or Trusts Act. Where, 
however, contrary to provisions of Official 
Trustees Act, the Court permits the Official 
Trustee to accept the trust and on his appli- 
cation passes an order for conversion of the 
corpus of the trust into fund, the appoint- 
ment of the Official Trustee and the order for 
conversion are nevertheless valid so as to pass 
a good title to the transferee of the corpus ol 
trust. 1941 Cal 272 (281) [AIR V 28 - : 1 L R 
(1940) 2 Cal 285. 

[2] Official Trustee is Government omcer 
appointed by Government and liable to !>e 
removed by Government. Official T rustee as 
such should not be appointed 

the property of a minor, 1928 Bom 69 wo, 
73) [AIR V 151. ^ 

[3] Official Trustee acting under S. / (IMa; 
as an ordinary trustee is not acting as a 
vant of the Crown. 1940 Rang .^7 (-d 
[AIR V 27] : 1940 Rang L R 273 (DB^ ♦ 1933 
N U C (Mad) 3895 [AIR V 42]. 
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( 6 ) The Official Trustee shall not administer the estate of a deceases! person, 
unless he is expressly appointtn! sole executor of, and sole tnistee \inuer, tho 
will of such person, 

(7) The Official Trustee shall always l>e solo trustee, and it shall not 1x5 
lawful to appoint the Official Trustee to be trustee along with any other 
person. 

OBJECTS AND REASONS 

This section brines together the powers and “We have ainendtxi this section (s#*# svib» 
duties of the Official Trustee in a convenient section (5)) so as to empower the Official 
matiner. It follows mainly the English Act, Trustee to take over trusts lor religious pur. 
for example, in prohibiting (he Official poses and trusts involving the mauagmnent 
Trustee from managing insolvent estates or of business in rases in vvlueb the Government 
accepting trusts which involve the carrying by rules authorises him so to do. Tlir uniemh 
on of any business. These provisions are ment follows the provisums of the Public 
necessary as Government has \indertaken tiie rrnstet' Act, UX)6. 

civil lianilities of Official Trustee. Uy sub- Hy an amendment of sub-sin:tion (6), we 
section (2) he is declaresl to have the same have further provided that the Official 
powers and liabilities as a private irustet*, I'rusttH* may act as administrator ol an 
and is allowed an option to decline any estate if he is expressly apjK)inte<l sole exe- 
trust. — S. O. R. cutor.and solt‘ trust ch? under a will.” — S.C.U, 

Official Trustee may with consent be appointed trustee of settlement by 
grantor. 

( 1 ) Any person intending tf) create a trust other than a trust which the 
Official Trustee is prohibited from accepting under the j)rovisioiis of this Act 
may by the instrument creating the trust and with tlie consent of tlie Odicial 
Trustee, appoint him by that name or any other snfficit'ut descri[)(iori to lx? the 
trustee of the property subject to such trust ; 

Provided that the consent of the Official Trustee shall l)e recited in tiu' .said 
instrument and that such instrument shall he diil)' executed by the Official 
Trustee. 

(2) Upon sucli appointment the prop(*rty subject to tlie trust shall vest in 
such Official Trustee, and shall he held by him upon the trusts declared in such 
instrument. 


Appointment of Official Trustee as trustee by will. 

When the Official Trustee has l)v that name or any other sufficient descrip- 
tion Ixien appointed trustee under any will, the execaitor of the will of *‘(tne 
testator] or tne administrator of his estate sliall, after obtaining [irobale or 
letters of administration, notify in the nrescritxnl manner the cnutenls of such 
will to such Official Trustee; and, if such Official Trustee cfinsents to accept the 
trust, then upon the execution by such executor or administrator of an inslru- 
ment irr writing transferring the property subject to tlie trust to the? Official 
Trustee, such property shall vest in such (Jfficial Trustee, and shall Ik: held by 
him upon the trusts expressed in the said will ; 

Provided that the consent of the Official Trustee shall be recited in tlie said 
instrument and that such instrument shall be duly executed by the Official 
Trustee. 

[a] SubHtituUd for “such testator”, f)y the Heixjaling anti Amending Act. Ihl9 (XVIII of 
1919), S, 2 and Sch. L 

OBJECTS AND REASONS 

“It is considered desirable to make provi- avoid any possil>i!ity of conflict with die 
sion for the appointment by will of the Official rights of an executor or administrator under 
Trustee as trustee of propt?rty l>equeathed by the provisions of (he Indian Succaiilon Act, 
the wilP*.— $. O. H. or the Probate and Adnhnintration Act, 

“We tiave amended this section so as to 18S1.’* S. C. H. . 


Section 8 — Note 1 


[1] Testator cannot appoint Official Trustee 
as constituted by the Act as execute* of his 
will; and if he be so appointed, he cannot get 
probate by virtue of his office and in his cha- 


racter .IS Official Tnutec, and in name of 
Official Tnistee. (dl? (IH Cal 53 (57) (DB). 
iSee (U^o CIO) 37 Cal 387 (393, 395) {DB),} 
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lO* Power of High Court to appoint Official Trustee to be trustee of 
property. 

(l) If any property is subject to a trust other than a trust which the Official 
Trustee is prohibited from accepting under the provisions of this Act, and there 
is no trustee within the local limits of the ordinary or extraordinary original 
civil jurisdiction of the High Court willing or capable to act in the trust, the 
High Court may on application make an order for the appointment of tlie 
Official Trustee by that name with his consent to be the trustee of such 
property. 

(x^) Upon such order such property sliall vest in the Official Trustee aiid 
sliall be held l)y liim upon the same trusts as the same was held previously to 
sucli order, and the previous trustee or trustees (if any) shall be exempt from 
the liability as trustees of sucli property sav'e in respect of acts done before the 
date of such order. 

(8) Nothing in this section sliall be deemed to affect tlie provisions of the 
•Trustees' and Mortgagees’ Powers Act, 1806, or the Indian Trusts Act, 1SS2. 
r i] liepealed by tlui Repe;iling and Amendin'^ Act, 1952 (XIA'III of 1052h S i tad 
Sch. I. ■ 


11. Power of private trustees to appoint Official Trustee to be trustee of 
property. 

(1) any property is subject to a trust other than a trust which the Ollici il 
Trustee is prohibited from accepting under the provisions of this Act, and all 
the trustees or the surviving or continuing trustee or trustees and all persons 
beneficially interested in tlie trust are desirous that the Official Trustee sliall 
be appointed in the room of sucli trustee or trustees, it shall be lawful for such 
trustee or trustees, by an instrument in writing to appoint the Official Trustee 
by that name or any other sufficient description with his consent to be the 
trustee of such property : 

Provided that the consent of the Official Trustee shall be recited in tlie snid 
instrument and that such instrument shall be duly executed by him. 

(Q) Upon such appointment such property shall vest in the Official Trustee 
and shall be held by him upon the same trusts as the same was held previously 
to such appointment, and the previous trustee or trustees shall be exempt from 
all liability as trustees of such property save in respect of acts done before the 
date of such appointment. 

OBJECTS AND REASONS 

This section “partly follows section 10 of the High Court. This section renders such 
the Act of 1864. Under that section, however, permission unnecessary. It follows the prin* 
if trustees and all the persons beneficially ciple of section 31 of the Administrator- 
interested in a trust ilesired to appoint the General’s Act, 1874, and will result in s.ivini; 
Official Trustee they might do so by leave of trust estates unnecessary expense.” — S. O. K. 


12 . Executor or administrator may pay to Official Trustee legacy, share, 
etc., of infant or lunatic. 

(l) any infant or lunatic is entitled to any gift, legacy or share of the 
assets of a deceased person, it shall be lawful for the person by whom such 


Section 10 — Note 1 

[1] Receiver — S by will bequeathing house 
T to his son N and house F to his minor son 
B—N taking possession of both properties — 
estate vesting in Official Trustee — Suit by 
Official Trustee on behalf of E on basis of S's 
will or for B^s share by partition — Official 
Trustee appointed Receiver in suit — Property 
X sold by Court’s order to satisfy mortgage 
created by N over it and proceeds paid into 
Court to credit of suit — A suing N for specific 
performance of agreement by N to execute 
mortgage of property X in his favour— Offi- 
cial Trustee as Receiver not impleaded — A 


granted money decree for amount advancei 
by him and charged over sale proceeds ot . 
property to extent of decretal 
Official Trustee’s suit will found valid and 
held entitled to property F with mesne prr^ 
fits — Application by Official Trustee U 

cree-holder for attachment of balance otsa e 

proceeds of property X — A held 
enforce his charge under decree . I 

competent Court — Appointment ot Hmcia 
Trustee as Receiver held did \ 

charge. 1942 Mad 670 (671, 672) [AIR - J * 
ILR (1942) Mad 933 (DB). 
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gift is made, or executor or administrator by whom such legacy' or sharo is 
payable or transferable or any trustee of such gift, legacy or share* to transfer 
the same by an instrument in writing to the Otlic ial Trustee by that name or 
any other sufficient description with his consent ; 

Provided that the consent of the Official Trustee shall l>e recited in the said 
instrument and that such instrument shall be (inly executed i)y the Official 
Trustee. 

(q) An)' inonc) or pr(>perty transferred to tlie Olftt lal Trustee under this 
section shall vest in him and shall be subject to the same* prov visions as arc 
c'ontaiiK*d in thi - Act as to other property vested in such ( ){iieial Trustee. 

13 * Official Trustee not to be required to give bond or sccurit>^ 

(/) No Official 1 nistee shall he required by aiu' (hnirt to enter into any bond 
or security on liis appointment in any capacity under this Act. 

No Official 1 nistec' or Deputy Official I rustet* shall l)e r(\juiicd to vei ify 
otherwise than l)y his signature .my petition [)res(‘nted by him under the 
provisions of tliis Act, and if tlie f.iels statt'd in any such petition are not 
within tlie Official Trustee's personal knowledge, the petition may l.)e verified 
and sul)Scril)cHl by any person competent to make tlu* vei ili(‘at ion. 

OBji:CTS AND lu: ASONS 

“Pnder sretion 6 of tho Art ol IStvl it is Administ r.UorA.tMii rat will, as a rule, also Im 
oblii^aUuv' tor the Olficial I rtister to give Ollit ial d rustiv it tloes not s<H‘m necessary to 

security. I'ius clause in so \ ir .s a i )es not taki" s aairity tiom him in one capacity and 

re(jnire s(‘curity follows sec'Oo i Ig ol tlie not m the other." 

Adnnuistrator-CJeiier il’s Act, ls.4. As the — S.O.U. 

14 . Entry of Official Trustee not to constitute notice of a trust. 

The entry of tfie Official Trustee by that name in the books of a company 
shall not constitute notice of a trust; and a company shall not be entitl(*d to 
object to enter tlie name of the Official Trustee on its n*gister by reason only 
tliat the Official Trustee is a corporation; and, in dealing with property, the 
fact that the }>erson dealt with is tfie Olficial Trustee shall not ol itself 
constitute iHJtice of a trust. 

OBJECTS AND REASONS 

Tfiis .section "provides tfial the entry of tlie Officiul rnisteo on its register, iind the far| 

Official Tnrstt^* in the Books of a company is that the Official I rustee is r orporalion wiU 

not to constitute notice of a trust. Acorn- not aflect his dealings with the outsule world, 
pany, therefore, will not he entitled under This clause follows section 11 (5) of the 
section 53 of the Indian Companies Act, V! of I'nglisli Buhlu Trustee Act, PX)f3." — S.O.R. 
1S82, to ohject to entering the name of the 

STATE A.Ml NDMENT 

SECTION 14-A 
WEST BENGAL 

After Section 14, the following sr^ction shall he xntierted namely * — 

‘'■14A. I’ouer to examhie on oath . — Tfie Official 'rrnstce f(jr West liengal may, whenever 
he desires, for the purposes of this Act, to satisfy himself regarding any question of tact, 
examine upon oath (winch ht* is hereby authorisrMl to administer) any person wlio is willing 
to l>e examined hy him regarding such question/'— >lk?ng. Act I of 1911, S. A i29.3.4li, 

1S» Liability of Government. 

(l) The revenues of the Government “[* * ^1 shall be lialilct to make* gCKKl 

all sums recjuired to discharge any liability whicli the Official trustee, if he 
were a private trustee, would be personally liable to di.scharg<a except when 
the liability is one to which neitlier the Official Trustee tior any of ’ is officers 
has in any w ay contributed or which neither he nor any of his officers cotild by 
the exercise of reasonable diligence have averted, and in cither of those cases 

Section 15 — Note I Olficial Trustese for hrcaclM^s in re*kf>cct of a 

[1] If any action Is to l>e brouglit against truiit administered by him as an ordinary 
the Official Trustee where Goverr^ment is trustee consent of Governor is not necessary, 
sought to in* made liable notice under S. 80, 1955 NEC (Mad) 3895 lAIR V 42], 

Civil P. C. is necessary. But in a suit against 
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the OflBcial Trustee shall not, nor shall the revenues **[of the Government] 
c|-^ • ntj subject to any liability. 

(2) Nothing in sub-section (l) shall l>e deemed to render the revenues 
the Government] *] or any Official Trustee appointed under this Act 

liable for anything done by or under the authority of any OfiBcial Trustee 
before the commencement of this Act. 

[a] The words “of India” were omitted by the Official Trustees and Administrator 
General’s Acts Amendment Act, 1922 (XXI of 1922), S. 3. [b] Inserted, ibid, [c] The 
words “or of the Government of India” were omitted by A. O. 1937 [1-4-19371. 

OBJECTS AND REASONS 

This section “makes the revenue of Govern- averted by the exercise of reasonable dilj- 


ment liable for the Acts of the Official 1 rustee, gence.’ These exceptions are contained 

except in cases where the Official Trustee and in section 7 of the English Act which it 

his subordinates have not contributed to the deemed advisable to follow.” 

liability or where loss could not have been — S. O. R. 


16 . Notice of suit not required in certain cases. 

Nothing in section 80 of the Code of Civil Procedure, 1908, shall apply to 
any suit against the Official Trustee in which no relief is claimed against him 
personally. 


PART IV 
Fees 

17 . Fees. 

(1) There shall be cliarged in respect of tlie duties of the Official Trustee 
such fees, whether by way of percentage or otherwise, as the Government may 
prescribe : 

Provided that in the case of a trust accepted by the Official Trustee before 
the commencement of this Act the fees prescribed under this section shall not 
exceed the fees leviable in respect of such trust under the Official Trustees Act, 
1864,^ as subsequently amended. 

(2) The fees under this section may be at different rates for different properties 

or classes of properties or for different duties, and shall, so far as may be, be 
arranged so as to produce an amount sufficient to discharge the salaries and all 
other expenses incidental to the working of this Act (including such sum as 
Government may determine to be required to insure the revenues of the Govern- 
ment • •] against loss under this Act.) 

[a] Bepealed by this Act. [b] The words “of India” were omitted by the Official Tnistecs 
and Administrator-General’s Acts Amendment Act, 1922 (XXI of 1922), S. 4. 

18 . Disposal of fees. 

(1) All expenses which miglit be retained or paid out of the trust fund, if the 
Official Trustee were a private trustee, shall be so retained or paid, and aiiy 
fees leviable under this Act shall be retained or paid in like manner as and in 
addition to such expenses. 

(2) The Official Trustee shall transfer and pay to such authority and in such 

manner and at such times as the Government may prescribe, all fees received 
by him under this Act, and the same shall be carried to the account and credit 
of the Government ® ®]. 

[a] Words “of India” were omitted by the Official Trustees and Administrator-General 
Acts Amendment Act, 1922 (XXI of 1922), S. 4. 

PART V 
audit 

IB. Auditors to be appointed to examine Official Trustee’s accounts, etc., 
and to report to Government. 

(l) The accounts of the OflScial Trustee shall be audited at least once annua v 
and at any other time if the Government so direct by the prescribed person an 
in the prescribed manner. 
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( 2 ) The auditor shall examine such accounts* and shall forward to Govern- 
ment a statement thereof in the prescribed form, together with a report thereon 
and a certificate signed by him showing — 

(a) whether the accounts contain a full and true account of everything which 

ought to be contained therein* and 

(b) whether the lx)oks, which by any rules made under this Act are directed 

to be kept by the OlRcial Trustee, have lK*eu duly aud regularly kept, 
and 

(c) whether the trust funds and securities have Ihhmi duly kept and investexl 

and deposited in the manner prescrilxxl l>y this Act or any rules made 
thereunder; 

or (as the case may be) that such accounts are deficient* or iluit the Official 
Trustee has failed to comply with this Act or the rules made lliereunder, in 
such respects as may l>e specificxl in such certificate. 

STATE AMENDMENT 

WEST BENGAL 

For clause of suh-seetion (Jj, the followini;; clauses shall Ih‘ namely : — 

‘Ya) W’hetluT the accounts have Uvn amlitcd in the prescribed nninncr, iind 
faa) WYietlicr, so far as ( an be ascertaiiunl by svieh audit, iht' iicconnts coiitam a full 
and (rue account of cvervlhinj^ which oiij^ht to 1 h‘ (Ontained tht^reim amr*. 

-Ikmv. Act \II of EMO. S. d 1 1-94940]. 

20 . Auditor s power to summon witnesses and to call for documents. 

(1) Every auditor shall have the powers of a (avil Goiirt under the Code of 
Civil Procedure, 190S* 

(a) to summon any person wliose presenct' he may think necessary to attCMid 
liim from time to time, and 

(h) to examine any person* on oath to l)e by him administered, ami 

(c) to issue a commission for the examination on initnrogatories or otherwise 

of any person, and 

(d) to summon any person to produce any document or thing, the production 

of which appears to l)e necessary for th<‘ purposes of such audit or 
examination. 

(2) Any per.son who, when summoned, refuses, or without reasonable cause 
neglects to attend or to produce any document or thing or attends and refuses 
to be sworn, or to be examined shall be deemed to have committed ar) ollence 
within tlie meaning of, and piinishalde under section IHB of tlu; Indian Penal 
Code, and tlie auditor shall report every case of such refusal or neglect to 
Government. 

21* Costs of audit, etc., how paid. 

The cost of and incidental to evaTy s\K:h audit aiul exaininatioti shall f>c 
determined in accordance witli rules made by tlie Ca)\ ernment and shall be 
defrayed in the prescribed manner. 

22. Right of beneficiary to inspection and copies of accounts. 

Every beneficiary under a trust which is being administered by the Official 
Trustee shalb subject to such conditions and restrictions as may lie f>rcscril)e<l* 
be entitled, at all reasonable times, to inspect the accounts of such irtist and 
the report and certificate of the auditor ana* on payment of the prescribed f^, 
to be uirnlsbed with copies thereof or extracts tlierefrom* and nothing in the 
Indian Trusts Act, 1882*, shall affect the provisions of this section. 

[a] 8e0 S. 57 of that Act. 
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PART VI 
MISCELLANEOUS 

2S3« Transfer to Government of accumulations in the hands of Official 
Trustee. 

When any moneys payable to a beneficiary under a trust have been in the 
hands of any Official Trustee for a period of twelve years or upwards whether 
before or after the commencement^ of this Act in consequence of the Official 
Trustee having been unable to trace the person entitled to receive the sainc. 
such money shall be transferred in the prescribed manner to the account and 
credit of the Government *] : 

Provided that no such moneys shall be so transferred if any suit or proceed- 
ing is pending in respect thereof in any Court. 

[a] That is 1-4-1914. [b] The words “of India*’ were omitted by tlie Official Trustees 
and Administrator-General’s Acts Amendment Act, 1922 (XXI of 1922), S. 4. 

24. Mode of proceeding by claimant to recover money so transferred. 

("ij If any claim is made to any moneys so transferred and such claim is 
established to the satisfaction of the prescribed authority, the Government 
* '*'] shall pay to the claimant the amount in respect of which the claim 

is established. 

( 2 ) If such claim is not established to the satisfaction of the prescribed 
authority, the claimant may, without prejudice to his right to take any other 
p^roceedings for the recovery of such moneys, apply by petition to the High 
Court against the ^[Government], and, after taking such evidence as it thinks 
fit, such Court shall make such order on the petition in regard to the payment 
of such moneys as it thinks fit, and such order shall be binding on all })aities 
to the proceedings. 

cj- * O ♦ >1^ j 

(, 9 jThe Court may further direct by whom all or any part of the costs of 
such proceedings shall be paid. 

[a] The words “of India” were omitted by the Official Trustees and Adininistrator- 
Generabs Acts Amendment Act, 1922 (XXI of 1922), S. 4. [b] Substituted for “Secretary 

of State for India in Council,” by A. O., 1937 [1-4-1937], [c] The Proviso was onitted 

by A. L. O., 1950 [26-1-1950]. 

25. Power of High Court to make orders in respect of property vested in 

Official Trustee. 

The High Court may make such orders as it thinks fit respecting any 
trust property vested in the Official Trustee, or the interest or produce thereof. 

26. Who may apply for order under Act, 

Anv order under this Act may be made, on the application of any person 
beneficially interested in any trust property or of any trustee thereof. 


27. Order of Court to have effect of a decree. 

Any order made by a High Court under this Act shall have the same effect 
as a aecree. 


28. General powers of administration. 

The Official Trustee may, in addition to and not in derogation of any other 
ppwers of expenditure lawfully exercisable by him, incur expenditure — 

(a) on such acts as may be necessary for the proper care and management of 
any property belonging to any trust administered by him ; and 


Section 25 — Note 1 

[1] The question whether the grandsons of 
^the settlor had only a vested remainder or a 
contingent remainder cannot be decided 
under S. 25 and should be referred to be ad- 


judicated in an Originating Summons 
N U C (Mad) 3895 [Am V 42]. 


1955 


[2] Power of High Court to pass orders on 
application presented to it is wide, lao 
N U C (Mad) 3895 [AIR V 42]. 
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(b) with the sanction of the High Court on such religious, charitable and 
other objects and on such improvements as may l>e reasonable and 
proper in the case of such property, 

29# Transfer of trust property by Official Trustee to original trustee or any 
other trustee, 

('i; Nothing in this Act shall l>e deemcil to prevent the transfer by the 
Official Trustee of any pro[>erty vested in him to — 

(a) the original trustee (if any) ; or 

(b) any other lawfully appointed trustee ; or 

(c) any other person if the Court so directs. 

(2) Upon sucli transfer such property shall vest in such trustee, and shall be 
held by him upon the same trusts as those upon which it was held prior to 
such transfer, and the Official 1 rustee shall be exempt from all livdnlity as 
trustee of such property except iu respec t of acts done l>efore snch transfer : 

Provided that, in the case of any transfer inuUn this sec tion, tliC Official 
Trustee shall be entitled to retain out t)f the j)roperty any fees leviable in 
accordance with the provisions of this Act. 

30 * Rules. 

(}) The Ca)vernment shall make rules'^ for carrying into eflccl llie ol>iecls of 
this Act and for regulating the ])r()ceedijigs of the Official I'rnstec^ in the 
discharge of his duties. 

( 2 ) In particular and u’ithout prcjndicc to the gciunality of th(‘ foregoing 
power, such rules may provide for -* 

(a) the accounts to be kept by the Official Trustee and the audit and insp<?c« 

tion tliereof ; 

(b) the safe custodv, and denosit of the funds and securities which come into 

the lianchs of tne Ollicial Trustee ; 

(c) the rernittaijce of sums of money in the hands of the Ofiicial Trustee in 

cases iu which such remittances are recpiired ; 

(d) the statements, schedules and other documents to lx; submitted by the 
Official Trustee to Government or to any other authority and the publi- 
cation of such statements, schedules or other documents ; 

(e) the realization c;f the cost of preparing any such statements, schedules or 

other documents ; 

(f) subject to the provisions of tliis Act, tlie fees to be paid thereunder and 
the collection and accounting for any fees so fixed ; 

(g) the manner in which and the [>erson by whom the costs of and incidental 

to any audit under the provisions of this Act are to l>e deterininetl and 
defrayed ; 

(h) the manner in which summonses issued under the provisions of section 20 

are to l>e served and the payment of the expenses of any persons sum- 
moned or examined under the provisions of this Act and of any 
expenditure incidental to such examination ; 

(i) the acceptance by the Official Trustee of triists for religious purposes and 

trusts which involve the management or carrying on of business ; and 
(jj any matter in this Act directed to be prescribed. 

Rules made under the provisions of this section shall be published in the 
Official Gazette, and shall thereupon have effect as if enacted in this Act. 

[a] For rules made by the Govemor-Ceocral in Ccmncil for the former Prwidcncy (rf 
Bengal, Gaz. of Ind., 1914, Pr 1, page SSSj^and for other Stales, tee 
Orders, fb] Clause fee) was omitud by the Destruction of Hecorda Act, 1917 (V ot 
1917), S. 6 and Scb^ule. 
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SECTION 0O.A STATE AMENDMENT 

WEST BENGAL 

After section 30 the following section shall be hiserted, namely ; — 

“30- A. False evidence. — Whoever, during any examination authorised by this Act 
makes upon oath a statement which is false and which he either knows or believes to 
false or does not believe to be true, shall be deemed to have intentionally given false 
evidence in a stage of a judicial proceeding.” 

—Beng. Act I of 1941, S. 4 [20.3-1941], 

31. Division of Presidency into Provinces. [Repealed by A. 0., 1937.] 

32. Saving of provisions of Indian Registration Act, 1908. 

Nothing contained in this Act shall be deemed to affect the provisions of 
the Indian Registration Act, 1908. 

‘^[32A« Saving. 

^[(1)] The amendments'^ of this Act which come into force on «^[the 26th duy 
of January, 1950], shall not affect any legal proceedings pending in any Court 
on that date or be construed as automatically transferring any property from 
any Official Trustee to any other Official Trustee : but nothing in this section 
shall be construed as preventing a transfer of any such property in accordance 
with any of the other provisions of this Act.] 

^[(2) The amendments of this Act, which come into force on the 26tli day 
of January, 1950, shall not affect any legal prpceeding arising out of the apph- 
cation of this Act to any person in a Part B State^ and pending in any Court 
on the said date or the administration of any property or estate of an\ such 
person which was immediately before that date vested in an Official Trustee 
under this Act, and the provisions of this Act shall, notwithstanding the said 
amendments, continue to apply with necessary modifications, in relation to 
such proceedings or such property or estate, as the case may be.] 

[a] Inserted by A. O., 1937 [1-4-1937]. [b] Re-numbered as sub-section (1) l)y 1.. ()., 
1950 [26-1-1950]. [c] That is, the amendments made in sections 1, 2, 4 and 24 by 

A. L. O., 1950. Id] Substituted for “the commencement of Part III of the Govermnciil 
of India Act. 1935”, by A. L O., 1950 [26-1-1950]. [e] Added, %b%d. [t] The follouiiu? 
were Part B States : Hyderabad, Jammu and Kashmir, Madhya Bharat, Mysore, Pepsu, 
Rajasthan, Saurashtra and Travancore-Cochin. 

^[32B* special provision regarding certain Official Trustees affected by 
States’ reorganisation. 

The amendments^ of this Act which come into force on the 1st November, 
1956. shall not affect any legal proceedings pending in any Court on that date 
and where, on account of the reorganisation of States under the States Reorga- 
nisation Act, 1956, or the Bihar and West Bengal (Transfer of Territories) Act, 
1956, the whole or any part of a State is transferred to any other State, such 
transfer of the territory of the State shall not be construed as automatically 
transferring any property from any Official Trustee to any other Official 
Trustee ; but if, l)y reason of such transfer of territory, it appears to the 
Central Government that the whole or any part of the property vested in an 
Official Trustee, should be vested in another Official Trustee, that Government 
may direct that the property will be so vested and thereupon it shall vest in 
that other Official Trustee and his successors as fully and effectually for the 
purposes of this Act, as if it had been originally vested in him under this Act.] 
[a] Inserted by 2 A. L. O., 1956 [1-11-1956]. [b] That is, the amendments made in 

sections 2, 3 and 4 by 2 A. L. O., 1956. 

33. Repeals. [Eepealed by the Bepealing Act, 1927 (XII of 1927), S. 2 and 
Schedule.] 

THE SCHEDULE. — Enactments repealed. [Repealed by the Repealing Act, 
1927 (XII of 1927). S. 2 and Schedule.] 
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STATE.MENT OF OBJECTS AND REASONS 


“The establishment of the Oil and Natural 
Cas Commission in August 1956, was the first 
concrete step taken by Covernmenit to carry 
out inUr alia geological and geophysical sur- 
veys for discovering petroleum resources in the 
country and developing them in the public 
sector. The Commission was organized, in 
the first instance, as an ordinary Government 
Department; but even within this short period 
of less than throe years, the size of this orga- 
nisation and the volume of work handled hy 
it have increased very rapidly. The majjnitudc 
cf its pregrammes and activities Is liKely to 

[VoL 10.1 2 A.M. 58. 


increase further in near future. In the 
light of the experience gainful so far, it is felt 
tiiat the powers already delegated to the Com- 
mission or a mere amplification of these 
powers woidd not suffice. Fxplociiloii work 
in the public set tor has reat lied a stage where 
for efficient and expiiJitious progrciis much 
more autonomy and elasticity are re<juircd 
than would l>e possible if the Commifsion 
continticd to work as a Covemment Depart- 
ment. Oil industry being a highly integratijd 
one. exploration work and cxploitaUott ihotikl 
more appropriately be entrusted to an agency 
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which can function more or less as a com- 
mercial agency in the private sector. The Bill 
accordingly proposes to convert the eifisting 
organisation into a statutory corporate body 
with the same nomenclature. 

Under the Bill the Commission will consist 
of not less than three members including the 
Chairman and one of these members will be 
exclusively in charge of the finances of that 
body. The Commission’s main functions will 
be — (i) to organize and implement programmes 
for the development of petroleum resources; 
(ii) to carry out necessary surveys for the ex- 
ploration of such resources and the drilling 
and other prospecting operations required for 
this purpose; promote the proiluction 

of petroleum and its refinement and the sale 
of petroleum and petroleum products pro- 
duced by it; and to advise Government 
as and when advice is sought. The Commis- 
sion will generally have full powers to carry 
out its functions under the Bill. 

The Rill makes adequate provision for the 
exercise of suitable control over the Commis- 
tion. It has been provided that the previous 
approval of the Government shoulcf be ob- 
tained by the Commission before exercising its 


powers in resp^t of certain specific matters 
The Commission will also be subject to the 
directions of Government in the discharge of 
its functions. Provision has also been made 
for financial control over the Commission, 
The submission of an annual statement of the 
programme and activities undertaken and 
likely to be undertaken by the Commission, 
and of financial estimates in respect thereof 
has been made obligatory. In acldition, tlje 
funds of the Commission are required to i)e 
deposited in the Reserve Bank or a Govern- 
ment Treasury or to be invested in securities 
approved by Government; and the scrutiny of 
the accounts of the Commission by the Com- 
ptroller and Auditor General of India has 
been ensured. Parliament also will be kept in 
touch with the working of the Commission as 
the Bill requires copies of its annual report 
and the Comptroller and Auditor Generars 
audit report to be laid before both Houses of 
Parliament. 

The Bill also contains ancillary provisions 
in respect of various other matters like tfu* 
transfer of staff, the vesting of properties in 
the Commission, etc.” 

— Gaz. of Ind., 1959, Extra., Pt. Il-Sec. 2, 

page 600 . 


[THE] OIL AND NATURAL GAS COMMISSION ACT, 1959 
(ACT XLIII OF 1959)*^ 

[iStli Sepiernher, 195U.J 

An Act to provide for the establishment of a cornmission for the development < f 
petroleum resources and the p)yoduct%on and sale of petroleum and petroleum 
products produced by it and for matters connected^ therewith, 

BE it enacted by Parliament in the Tenth Year of the Republic of India as 
follows : — 

[a] For Statement of Objects and Reasons, see Caz. of India, 1959, Ext., Pt. II, See. 2 

p. 600. 

CHAPTER I 
PRELIMINARY 

Short title, extent and commencement, 

(2j This Act may be called THE OIL AND NATURAL CAS COMMISSION ACT, 
1959. 

It extends to the whole of India, except the State of Jammu and Kashmir, 
(dj It shall come into force on such date^ as the Central Government may, by 
notification in the Official Gazette, appoint. 

[a] The Act came into force on 15-10-1959 : see S. O. 2302, D/- 14-10-1959 in Gaz. of 
Ind., 1959, Extra., Pt. II, Sec. 3 (ii), p. 515. 

2» Definitions. 

In this Act, unless the context otherwise requires, — 

(aj ^'chairman" means the chairman of the Commission; 

Jbj ^'Commission'' means the Oil and Natural Gas Commission established 
under section 3; 

(c) "existing organisation" means the body set up in pursuance of 

tion of the Government of India, No. 22/29/55-ONG, dated the 14 
August, 1956; 

(d) "Fund" means the fund referred to in section 19; 

(e) "member" means a member of the commission and includes the chairman, 
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(/) ^'petroleum * has the same meaning* as in the Petroleum Act. 1934, and 
includes natural gas; 

[a] ^tion 2 (a) of the Petroleum Act. 19;>4 ddines i>etroleum as— 

(a) petroleum means any liqiiui hydrocarbon or luixture of hydrocarl)Oii$t and 
any iiuiamniabie nnxturt5*(!iquid. viscous or solid) containinii any liquid hydro* 
carlxm;’' 

(g) ‘'prescribed'* means prescribed by rules made under this Act. 


CHAPTER 11 

THE OIL AND Natural Gas Commission 
3« Establishment and incorporation of the Commission, 

(1) With effect from such date as the Central Government may, by notifica- 
tion in the Official Gaz.ctte. appoint'' in this behalf, there shall lx! established a 
Commission to be called the Oil and Natural Cias (Jommission. 

(2) The Commission shall be a body corporate having pernetual succession 
and a common seal with power to acnpiirc, hold and dispose ul property and to 
contract and shall by the said name sue and be sued. 

[al The date appoinlt-il is 15-10-1959 : S. O. 2505. 1)/- M-IO- 1959 in of Iml.. 

1959. Extra., Pt. 11, S. (ii), p. 515. 

4. Composition of the Commission. 

The Commission shall consist of a chairman and not less than two, and not 
more than eight, otlier members appointed by the Central (government and the 
members may be required to render whole time or part time service, as the 
Central Government may direct : 

Provided that one of the members shall be a whole time Finance Menilxr in 
charge of the financial matters relating to tlic Commission : 

Provided further tliat the Central (iovernment may, if it tliinks fit, appoint 
one of the members as vice-chairman of the Commission. 

Sm Term of office and conditions of service of members. 

The term of office and conditions of service of the chairman and other 
memlx^rs shall be such as may be prescribed : 

Provided that the Central Government may, if it thinks fit, terminate the 
appointment of any member l)€fore the expiry of his term of office, after giving 
him a reasonable opportunity of showing cause against the same. 

(2) Any meml>er may resign his office by giving notice in writing to the 
Central Government, and on such resignaiion lx;ing notified in the Gfficial 
Gazette by that Government, shall be deemed to have vacated his office. 

(r3) A casual vacancy created by the resignation of a memlxjr under suo- 
section ( 2 ) or for any other reason may be filled by fresh appointment. 

©• Disqualifications for being appointed, or for continuing, as member of the 
Commission. 

A person shall be disqualifietl for being appointed or for continuing as 
a meml:)er, if he has, directly or indirectly, any interest in a subsisting contract 
made with, or in any work t>eing done for, the Commission. 

7% Temporary absence of member. 

If any member is by infirmity or otherwise rendered temporarily incapable 
of carrying out his duties or is absent on leave or otherwise in circumstances 
not involving the vacation of his appointment, the Central Government may 
appoint another person to act in his place during his absence. 
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8« Vacancies, etc., not to invalidate acts and proceedings of the Commis- 
sion. 

No act or proceeding of the Commission shall be invalid by reason only of 
the existence of any vacancy among its members or any defect in the constitu- 
tion thereof. 

9. Meetings of the Commission. 

(1) The Commission shall meet at such times and places and shall, subject to 
the provisions of sub-sections (2) and (3), observe such rules of procedure in 
regard to the transaction of business at its meetings (including the quorum at 
meetings) as may be provided by regulations made under this Act. 

(2) The chairman or, in his absence, the vice-chairman, if any, or in the 
absence of the chairman and of the Vice-Chairman, if any, any member 
chosen by the members from among themselves, shall preside at a meeting of 
the Commission. 

(3) All questions at a meeting of the Commission shall be decided by a majo- 
rity of the votes of the members present and voting, and in the case of an 
equality of votes, the chairman or, in his absence, the person presiding, shall 
have a second or casting vote : 

Provided that the person presiding may, in his discretion, reserve any matter 
for the consideration of the Central Government. 

lO# Temporary association of persons with the Commission for particular 
purposes. 

(1) The Commission may associate witli itself in sucli manner and for such 
purposes, as may be provided by regulations made under this Act, any person 
whose assistance or advice it may desire in performing any of its functions 
under this Act. 

(2) A person associated with it by the Commission under sub-section (l) for 
any purpose shall have a right to take part in the discussions of the Commis- 
sion relevant to that purpose, but shall not have a right to vote at a meeting of 
the Commission, and shall not be a member for any other purpose. 

11 , Authentication of orders and other instruments of the Commission. 

All orders and decisions of the Commission shall be authenticated by the 
signature of the chairman or any other member authorised by the Commission 
in this behalf, and all other instruments issued by the Commission shall l)e 
authenticated by the signature of an officer of the Commission authorised in 
like manner in this behalf. 

12 * Staff of the Commission. 

(1) Subject to the provisions of section 15, the Commission may, for the pur- 
pose of enabling it efficiently to perform its functions or exercise its powers 
under this Act, appoint such number of employees as it may consider 
necessary. 

(2) The functions and the terms and conditions of service of such employees 
shall be such as may be provided by regulations made under this Act. 

13 , Transfer of service of existing employees to the Commission. 

(1) Subject to the provisions of this Act, every person employed by the exist- 
ing organisation immediately before the date of establishment^ of the 
sion shall, on and from such date, become an employee of the Commission wit 
such designation as the Commission may determine and shall hold his 
service therein by the same tenure, at the same remuneration and upon tn 
same terms and conditions as he would have held the same on such date u tn 
Commission had not been established and shall continue to do so unless a 
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until his employ ment iii the Commission is ternuuated or until vSuch tenure# 
remuneration and terms and conditions arc duly altered by the Commission : 

Provided that — 

(a) the tenure, remuneration and terms and conditions of service of any such 

person shall not he altered to his disadvantauc without tlio previous 
approval of the Central Government ; 

(b) any service rendered in the existing orixani/ation by anv such person 

shall he deemed to he service under the Commissiotv ; and 

(c) all persons employed by the t-ommission on the tlate (»f its establishment, 

wlio, immediately l>elore such d<ile, hold, in a pcriiument or (|uasi-per- 
manent capacity , posts in comiectioii with the allairs of tlie Union or of 
any State, hut not posis in tiu* <e\istinj^ or^anisatiem, shall he treated as 
Ciovernment ser\ ants on forei'^n service \\ itli the ('omimssioin 

(2) The commission may employ aiiy persmi who lias become its employee 
under sub-section (2), in such capacity as it thinks fit. ami every such employee 
shall be bound to discharge his functions accordingly. 

[a] That is U-10.1959. 


CHAPTKU 111 

POWERS AND FUNCTIONS OF THE COMMISSION 
14. Functions of the Commission. 

(2) Subject to the' jirovisions of tliis Act, the functions of the Commission 
shall generally be to plan, promote, orgamso and imnlement [iiogrammes for 
the development of petroleum resources and the pro(luetit>n aiul sale of petro- 
leum and petroleum products produced by it and to (>erform such functions as 
the Central Government rnav, from time to time, assign to tlie (a)mmission, 

(2) In particular and without prejudice to the generality of the foregoing 
provision, the Commission may take siicli steps as it thinks (it — 

("a) for the carrying out of geological and geophysical surveys for exploration 
of petroleum; 

(bj for the carrying out of drilling and other prospecting operations to prove 
and estimate the reserves of petroleum; 
to undertake, encourage and promote such other activities as may lead to 
the establishment of such reserves; 

{dj to undertake, assist or encourage and promote the production of petroleum 
from such reserves and its refining; 

(ej for the transport and disposal of natural gas and refinery gases produced 
by the Commission : 

Provided tliat no industry, which will use any of these gases as a raw 
material, 'shall be set up by the Commission without the previous api^roval 
of tlie Central Government; 

{/) to undertake, encourage and promote geological, chemical and other 
scientific investigations w'liether in or outside tlie lai)oratory; 

(gj to undertake, assist or encourage the collection, maintenance and publica- 
tion of statistics, bulletins anci inonographs; 

(hj to perform any other function which is supplemental, incidental or conse- 
quential to any of the functions aforesaid or which may Be presCTil)ed. 

(3) In the discliarge of its functions under this Act, the Commission shall l>e 
bound by such directions as tiie Central Government may, for reasons to be 
stated in writing, give to it from time to time. 
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IS. Powers of the Commission. 

The Commission may exercise all such powers as may be necessary or expe- 
dient for the purpose of carrying out its functions under this Act : 

Provided that before exercising its powers in respect of the following matters, 
it shall obtain the previous approval of the Central Government, namely : — 

(a) the creation of any post the salary or honorarium of which would be 

rupees two thousand a month or more or would be on a scale the 
maximum of which is rupees two thousand a month or more, and the 
appointment of any person to any such post : 

(b) the implementation of any scheme or proposal which will involve a 

capital expenditure exceeding thirty lakhs of rupees; 

(c) the disposal of any property, right or privilege, the original or book value 

of which exceeds ten lakhs of rupees. 


CHAPTER IV 

Finance, accounts, audit and reports 

10* Capital of the Commission. 

(l) All non-recurring expenditure incurred by the Central Government for 
or in connection with the existing organisation up to the date of establishment 
of the Commission and declared to be capital expenditure by that Government, 
shall be treated as capital expenditure provided by that Government to the 
Commission, and shall be brought into the books of the Commission. 

(:2) The Central Government may, after due appropriation made by Parlia- 
ment in this behalf, provide any further capital that may be required by the 
Commission for the carrying on of the business of the Commission or for any 
purpose connected therewith on such terms and conditions as that Government 
may determine. 

Vesting of property in the Commission. 

All property acquired and all works constructed or under construction by or 
on behalf of the Central Government for the purjDOses of the existing organisa- 
tion up to the date of establishment of the Commission shall, on such date, vest 
in the Commission and all income derived and all expenditure incurred in this 
behalf shall be brought into the books of the Commission. 

IS* Commission to have rights, liabilities and obligations of the Central 
Government in certain cases. 

All rights, liabilities and obligations of the Central Government which, 
whether arising out of any contract or otherwise, were acquired or incurred 
by it in connection with the existing organisation or for any of the purposes 
referred to in this Act, before the date of establishment*^ of the Commission 
shall be deemed to have been acquired or incurred by the Commission and shall 
be the rights, liabilities and obligations respectively of the Commission. 

[a] That is 15-10-1959. 

19. Fund of the Commission. 

( 1 ) The Commission shall have its own Fund and all receipts of the Commis- 
sion, whether from grants made by the Central Government or otherwise, shall 
be carried thereto and all payments by the Commission made therefrom. 

( 2 ) The Commission may expend such sums as it thinks fit for ^rforming its 
functions under this Act and such sums shall be treated as expenditure payable 
out of the Fund. 

(3) All monies of the Commission shall be deposited in the Rescue 
India or with the agents of that Bank or where there is neither an office ot 



tTHK] Oil ind Natural Gas Commission Act, 1959 


tss 90.f9] 919 


Bank, nor an agent of that Bank, in a Government Treasury, or Iw invested in 
such securities as may l>e approved by the Central Government. 

2\o(e : — The Act makes acU'quate provision for the exercise of suitable financial control by 
the Go\emment over tht‘ Commission. The submission of an annual statenuMil of tW 
programme nncl activities utulertaken au<! likely to Ih* umlertaken by the Commis- 
sion, and of financial estimates in it'sjxH'l iIkuxh'*! lias Ikvii made obligatory, in 
addition, tlu' funds of the Commission are nxpunsl t<> he tlepositinl in tlie Hesen'o 
Bank or a Government T riMsury or to iKMovestixl iu stvunties iipprekvt*vl by Ciovern- 
ment; aiui the scrulinv of the ai caumts of the Cominissum hy tl»e C'oniptroller ami 
Auditor-Geneial of India has Ixvii ensurtxl. 

20* Borrowing of money. 

The Commission may. with iht' previous approval of the Central Government, 
lx)rrovv money in the open market or otherwise for the purposes of carrying 
out its functions under this Act. 

21. Budget. 

("Z^fajThe Commission shall, l>y such date in each year as may lie pres- 
crilx^d, su!)mit to the Central Government for approval a Inidget in the pres- 
crilx?d form for the next financial year, showing iht^ estimatcil receipts and 
exjxnclitiire. and the sums which would be rcijuired from the Central Govern- 
ment, during that financial year. 

(b) If any sum granted hy the Ccadral Government remains wholly or jnirtly 
unspent in anv financial year, the unspent sum may he carried forwaiil to the 
next financial year and taken into account in delermining th(' sum to he pro- 
vided hy the Central Ciovcrriment for that year. 

fejSvdijcct to the provisions of snh-scction no sum shall he cx}K?ndetl 
hy or on hehalf of the Commission unless the (‘xpeiulilure is covered hy provi- 
sion in the liudget approved hy tlie Central (Government. 

Th(* (Commission may sanction any re-a[)i>ro[)riation Irom one head of 
expenditure to another or from a pros ision inad(‘ loi one seiieme to tliat for 
another : 

Provided that, except with the i)revious apj)roval of the (Central (iovern- 
ment — 

(a) no re-appro[)riation from the head ‘loan' to another h(‘ad of expenditure 

and vice versa in the hudget shall Ih? sanctioned by the (Jommission ; 

(b) no re-appropriation which has the efiect of augmenting the i)rovisi<)n 

under any licad of expenditure as approve tl hy the (Geutral C>overnmc;nt 
hy more tlian twenty per cent, or seven and u half lakhs ol rui>ees, 
wliichever is less, shall he made. 

22 . Annual reports, accounts and audit. 

fi^The Commission shall maintain proper accounts and other relevant 
records and prepare an annual statement of accounts, including tlie profit and 
loss account and balance sheet in accordance with such general directions as 
may he issued, and in such form as may Ih? |)rescril)ed. hy the (Central (Govern- 
ment in consultation with the Comptroller and Auditor-Cieneral of India. 

(b) The accounts of the Commission shidl audited annually l)y ihe (comp- 
troller and Auditor-General of India and any expenditure incurred l)y him in 
connection with sucli audit shall lx? payable by the CGoinrnission to the Caimp- 
troller and Auditor-General of India. 

(f3) The Comptroller and Auditor-General of India and any person ,iippointed 
by him in connection with the audit of the accounts of the Cornrnission shaU 
have the same rights and privileges and authority in connection with such 
audit as the Comptroller and Auditor-General has in connection with the 
of Government accounts, and in particular, shall have the right to demand the 
production of books, accounts, connected vouchers and other documents and 
papers and to inspect any of the cffices of the Commission. 
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(4) The accounts of the Commission as certified by the Comptroller and 
Auditor General of India or any other person appointed by him in this behalf, 
together with the audit report thereon, shall be forwarded annually to the 
Central Government and that Government shall cause the same to be laid 
before each House of Parliament. 

23 . Returns and Reports. 

("ij The Commission shall furnish to the Central Government at such time 
and in such form and in such manner, as may be prescribed or as the Central 
Government may direct, such returns and statements and such particulars in 
regard to any proposed or existing programme for the development of petro- 
leum resources and the production and sale of petroleum and petroleum pro- 
ducts produced by the Commission as the Central Government may, from time 
to time, require. 

(2) Without prejudice to the provisions of sub-section (l), the Commission 
shall, as soon as possible after the commencement of each financial year, sul)init 
to the Central Government a report in such form and before such date as may 
be prescri[)ed, giving a true and full account of its activities, policy and ])ro- 

f gramme during the previous financial year and an account of the activities 
ikely to be undertaken during the current financial year. 

(3) IS. copy of the report received under sub-section (2) shall be laid !)efore 
each House of Parliament. 


CHAPTER V 
MISCELLANEOUS 

24 * Compulsory acquisition of land for the Commission. 

Any land required by the commission for carrying out its functions iincler 
this Act shall be deemed to be needed for a public purpose and such land shall 
be acquired for the Commission as if the provisions of Part VII of the Land 
Acquisition Act, 1894, were applicable to it and the Commission were a com- 
pany within the meaning of clause (3) of section 3 of the said Act. 

25 . Power of entry. 

Any employee of the Commission, generally or specially authorised by it, 
may at all reasonable times enter upon any land or premises and there do such 
things as may be reasonably necessary for the purpose of lawfully carrying out 
any of its works or of making any survey, examination or investigation preli- 
minary or incidental to the exercise of powers or the performance of functions 
by the Commission under this Act. 

26 « Delegation of powers and duties. 

The Commission may, by general or special order in writing, direct tliat all 
or any of the powers or duties which may be exercised or discharged by it 
shall, in such circumstances and under such conditions, if any, as may be 
specified in the order, be exercised or discharged also by any person specified 
in this behalf in the order. 

27 » Members and employees of the Commission to be public servants. 

All members and employees of the Commission, shall, when acting or pur- 
porting to act in pursuance of the provisions of this Act, or of any rule or 
Tegulation made thereunder, be deemed to be public servants within the 
meaning of section 21 of the Indian Penal Code. 

28 . Protection of action taken under Act. 

No suit, prosecution or other legal proceeding shall lie against the Comnus- 
sion or any member or employee of the Commission for anything which is n> 
good faith done or intended to be done in pursuance of this Act or of any ru 
or regulation made thereunder. 
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2S« Liability of Commission to pay taxes and fees. 

The Commission shall I>e deeinod to l>e a company’ vvithin the meaning of 
any enactment for the time being in force providing for the lew of any tax or 
fee by- the Central Government or a State Government and sluill be liable to 
pay such tax or fee accordingly. 

30. Dissolution of the Commission. 

{Jj riie Central Governinent may, l>y notification in the Olhci.d Gazette^ 
direct that the Commission shall be dissolved from s\ich tiate as may Ik? 
s[X?cified in the notification and therenpon the Commission sliall be deemed to 
be dissolved accordingly. 

On and from the said date — 

{aj all assets, liabilities and obligations ac(|uire(l or incurred by the Commis- 
sion for pnrjRises of the Cvommission or tor any of tlie nnrpo.ses referred 
to in this Act sliall vest in the (.'entral (»overnnuait, and 

fbj all memliers sliall vacate their ofhees as members of tlie Commission. 

31. Power of Central Government to make rules, 

fjJ The Central Government may, by notification in tlu' Official Chizette, 
make rules'' to give ellect to the {irovisions of this Act. 

(:^J In particular and w ithout pr(dudicc to the generality of tlie foregoing 
provision, such rules may provide for all or any of the lollovving mutters, 
namely^ : — 

faj the term of office of. and the manner of filling casual vacancies among, 
the mernliers, and their conditions’ of service iiiclncling tin* salaries, 
remuneration and allowances to bo paid to them and tin? travelling and 
d<uly allowances to be drawn liy them wlien they arc on tour; 

the dis(|ualifications for membership of the (.ommission and the procedure 
to he followed in removing a ineinlier who is or becomes subject to any 
dis(]ualification; 

{cj the procedure to be followed in the discharge of funetions by members; 

fdj the date by which, and the form in which, the Iiudget sliall lie submitted 
in each year under sub-section (l) of .section 21; 

(e) the procedure to be followed for placing the Commission in possession of 

funds; 

(f) the procedure to be followed and the conditions to be observed in Irorrow- 

ing moneys or in granting loans; 

(g) the conditions subject to whicli, and tlie mode in whicli, contracts may be 

entered into by or on l>elialf of the ( ’ommission; 

(h) the form and manner in which the accounts of the Commission shall be 

maintained under sub- section (J) of section 22; 

Cijthe fonri and rnannci in which returns, rejxirts or statements sliall l>e 
submitted under section 23; 

Ij) any other matter which lias to be, or may be, prescribed. 

(3) Every rule made under this sectirin shall lx? laid as soon as may be after 
it is made before each Mouse of Parliament while it is in session for a total 
period of thirty days which may be comi)rised in one session or in two 
successive sessions, and if Ixjfore the expiry of the session in which is so laid 
or the session immediately following, both Mouses agree in making any 
modification in the rule or both Houses agree that tlie rule should not lx? made, 
the rule shall thereafter have etfect only in such nuxlilied form or be of no 
effect, as the case may be; so however that any such modification or annulment 
shall be without prejudice to the validity of anything previously done under 
that rule. 

[aj Rules are not published in the Official Gazette up to the date of printing of this Act* 
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32 . Power of Commission to make regulations. 

(1) The Commission may, with the previous approval of the Central 
Government, by notification in the Official Gazette, make regulations, not 
inconsistent with this Act and the rules made thereunder, for enabling it to 
discharge its functions under this Act. 

(2) In particular and without prejudice to the generality of the foregoing 
provision, such regulations may provide for all or any of the following matters, 
namely : — 

("aj the terms and conditions of appointment and service and the scales of 
pay of employees of the Commission, including payment of travelling 
and daily allowances in respect of journeys undertaken by such 
employees for the purposes of this Act; 

(b) the time and place of meetings of the Commission, the procedure to lx* 

followed in regard to the transaction of business at such meetings and 
the quorum necessary for the transaction of business at a meeting; 

(c) the maintenance of minutes of meetings of the Commission and the 

transmission of copies thereof to the Central Government; 

(d) the persons by whom, and the manner in which payments, deposits and 

investments may be made on behalf of the Commission; 

(e) the custody of moneys required for the current expenditure of the 

Commission and the investment of moneys not so required; 

(f) the maintenance of accounts. 

(3) The Central Government may, by notification in the Official Chazette, 
amend, vary or rescind any regulation which it has approved; and there\ipou 
the regulation shall have effect accordingly but without prejudice to the 
exercise of the powers of the Commission under sub-section (IJ. 


[THE] OILFIELDS (REGULATION AND DEVELOPMENT) ACT, 1948 

(Act LIII of 1948) 

[The Act printed here is as on 1-10-1960.] 
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4. No mining lease to be valid unless 
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mining leases. 
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STATEMENT OF OBJECTS AND REASONS 

“The question of Central regulation of essential to economic and industrial progr^^s. 

mines ana oilfields and mineral development The Industrial Policy Resolution ot the o 

has been engaging the attention of Govern- April 1948 includea minerals amongst 

meat for some time. The need for Central industries whose location must be gover ^ 

regulation was amply illustrated in the last by economic factors of all-India ^ 

war when certain key minerals had to be con- which require considerable investment * 

trolled under the D^ence of India Act. It is high degree of technical skill and j 

now well recognised that a planned and sequently be the subject of Central regu 

uniform policy of mineral development is and control. 
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This Bill has accordingly l)een drafted 
under Item 36 of the Federal Legislative List 
of the Seventh Schedule to the Government of 
India Act, 1935, to regulate mines and oil- 
Belds and mineral development on the lines 
contemplated in the Industrial Policy Resolu- 
tion or the 6th April 1948. It swks to give 
powers to the Central Government to frame 
rules for the regulation of ti e terms and 
conditions of mining leases, as also for the 
conservation and development of minerals. It 
also provides for modification ol existing leases 
on payment of eomixaisation. Clause S pro- 
vides tor delegati(ui of powers to Prov am lal 
Ciovernmcnts or any oilicers or authority as 


may l>e specifiejl In this l>eha|f. r. g., a Coal 
Commissiou. Clause 11 confers power* of 
entry and ins]:Hx,'tion on any ofhta'rs avitlto- 
rised hy the Outral Ciovemment in this 
Ikduilf. Filially, there is a clause prescrihing 
IJenalties fc^r c<»utravention of any of the 
provisions of the Act or tlie rules made there- 
under. The rules made under the Act will lie 
laid Indore the Legislature as soon as may Ih' 
after they are made, vvhde rules ndating to 
comiK'usation to he paid for mmhfication of 
existing least's will not he oj>t*rative unless 
and until they are approved hy the l.rf*gis- 
lature.*' 

— (iazettt' of India. 194S, P.irt V, page 601. 


ACT MOW AFFECTFD BY SLBSFQCFNT LEGISLATION 

— Amended hy Acts XL of 1949; 111 of 1951; LXVIl of 1957. 

— Adaptcxl l>v A. 1.. ()., 1950. 

—Extended hy Acts LIX of 1919; XXX of 1950, 

COGNATE ACTS AND PROMSIONS 

1. MfNFS A< T8, XXXV OF 1952. 

2. Mink.8 AM) Minkkals (Rrann^ATios and 

DKVKLoeMKNT) AcT, LXVIl or 1957. 


[THE] OILFIELDS (REGl L.ATION AND DEX’ELOFMENT) ACT, 1948 

(ACT LI II OF 19 IS)'* 

[ sih J94H] 

An Act to provide for the reauJation of •y oilfiehU ond for the 
development of ^ivnneral oil rcsnurces j. 

XXTiEHEAS it i.s expedient in the ptihlie intcrt .st to {trov ide for the regtilalion 
of ®j oilfields and for the development of ®itnineral oil resonrees] • •]; 

It is hereby enacted as follows; — 

[a] For Statement of Obji'Cts and Ih'asfins, ser (iaz. ol Ind,, 1948, Part V, j). 601 

This Act lias Ihhui extended to the new Prov im es and ineigiNl States hy tlie Merged 
States (Laws) Act, 1949 (LIX of 1949), S. 3 j I- 1-19.50] and to the States yl Manipur. 
Tripura ami Viiidhva Pradesh by the Union Territories il.aws) Act, 1950 iXXX ol 1950), 
S. 3 [16-4-1950]. 

It has also been applied to all tlie partially excluded arcus in ^ 

Assam, bce Assam (7i/.. 1950. l*t. II, p. 173; 

C. P. and Rerar, srr C. P. and Umar Ga/.., 1948. Pt. 1. p. 809, 

Madras, see Ft. .St. Geo. Cia/., 1950. Pt. I, p. 142; 

Orissa, u!€ Ori. (»az., 1950, Extra., 25-1-1950. 

It has also Ix'cn applied to Darjeeling district in West Ucuigal, C il. Ciaz., 1949, 
Pt. I, p. 269. 

[h] The words ‘\\tines and” vv'cre oivif/ed in the long title and in the Prcvinihh*, hy tim 
Mines ami Minerals (Uegulalion ami f>evclopment ) Af i, P)5T (LXV’JI of 1957), S. 32 aa ! 
Sch. Ill [w. e. f. I.6-1958i. [i:\ HubfntfMlci tor ' iniuei ah’*, dnd. [d] 'J'he words “to 

the extent hereinafter six'cified” were omiUrd. %tnd. 


!• Short title, extent and commencement. 

(1) This Act may l>e called THE ‘^[OILFIELDS] (REGULATION AND DEVELOP- 
MENT) ACT, 1948. 

^[(2) It extends to the whole of India • *].] 

(3) It shall come into force on such date** as the Central Governriient may^ 
by notification in the Official Gazette, appoint in this behalf- 

fa] for “Mines and Minerals**, hy the Mhiys and Min^als^fH^d^ 

Dwelopment) Act. 1957 (LXVIl of 1957). S. 32 and Sdc ^Hw- e. f. L^1958]. [ h ] ^ 

stituUd for the former sub setrtion, by A. L. O., 1950 

the State of Jammu and Kashmi “ were omitUd by Acj hXVJl of 19-^, S. 

fw. c. f. 1-6-1958). (dl The Act came into force on 2^>i0.l949, aw N^ifn. No. M*U«I55 

(24)-l, D/- 18-10-1949. publiAhcd ia Gaz. of Ind,. 1949. Extr c, p. 2075, 
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25. Declaration as to expediency of control by Central Government. [Omitted 
by the Mines and Minerals ( Regulation and Development) Act, 1957 (LXVll of 
1957), S. 32 ami Sell, III [w. e. f, 1.6.1958],] 

8* Definitions. 

In this Act, unless there is anything repugnant in the subject or context, — 

(a) the expressions “lessor*' and “lessee" respectively include a licensor and 
licensee; 

(b) “mine" means any excavation for the purpose of searching for or 

ol)taining * [mineral oils] and includes an oil well; 

(c) “[“mineral oils] include natural gas and petroleum ; 

(d) *' raining lease" means a lease granted for the purpose of searching for, 

winning, working, getting, making merchantable, carrying away or 
disposing of “[mineral oils] or for purposes connected therewith, and 
includes an exploring or a prospecting license ; 

(e) “oilfield" means, any area where any operation for the purpose of ol)taiiiing 

natural gas and petroleum, crude oil, refined oil, partially refined oil 
and any of the products of petroleum in a liquid or solid state, is to he 
Or is being carried on. 

[a] Svhfitihded for “minerals” by the Mines and Minerals (Regulation and Developmi iU/ 
Act, 1957 , LXVll of 1957), S. 32 and Sch. Ill [w. e. f. 1-6-1958]. 


4m No mining lease to be valid unless it is in accordance with this Act. 

(1) No mining lease shall be granted after the commencement^ of tliis Act 
otherwise than in accordance with the rules made under this Act. 

(2) Any mining lease granted contrary to the provisions- of sub- section (1) 
shall be void and of no effect. 

[a] That is, 25-10-1949. 


Section 3 — Note 1 

[1] A mining sub-lease made after the com- 
ing into force of the Act and the Rules is 
included in the term ‘mining lease’ as defined 
in S. 3 (d). The rules made under $s. 5 and 6 
would apply to such a sub-lease, though the 
main lease is granted before the Act and the 
Rules came into force. 1960 S C 1373 (1375) 
[AIR V 47 C 250]+1954 Pat 340 (343) [AIR 
V 41 C 119] : 33 Pat 198 (DB). 


Section 4 — Note 1 

[1] The Government may treat an applica- 
tion for a mining lease as valid and act 
upon it even though the application is not 
in conformity with the rules. Hence, a lease 
granted by the Government on any such ap- 
plication is not void under S. 4 of the Act. 
1959 Pimj 589 (591) [AIR V 46 G 185]. (Ap- 
plication rejected by State Government for 
non-compliance with rules — Central Govern- 
ment in review treating the application as 
valid and acting upon it — High Court will not 
interfere with the order.) 

[2] Rules made under Mines and Minerals 
Act are mandatory—Lease of Mica mining 
area granted by Government in violation ot 
Rr. 67 and 68 is void. 1956 Pat 506 (509) [(S) 
AIR V 43 C 119] : 35 Pat 700 (DB). 

[3] A lease granted under the Act before the 
Rules were framed cannot be treated as void 
because it is not in accordance with the rules 
subsequently framed* Section 4 did not prohi- 
bit the Government from granting leases until 


rules were framed. 1957 Madh Pral35(l 55^/ 
[AIR V 44 C 58] (DB). 

[4] The use of lime-stone can be for othi'r 
purposes than lime-burning. W here a I>* isc; 
states that it is a mining lease concern:n'4 
lime-stone only and it does not speak of liinc- 
stone to he used for lirne-burning nor is tiu’ic 
anything to show that it was with relerirue 
to a minor mineral, tiie Mineral Conce'jsion 
Rules, 1949, will apply to it and sucli a lease 
cannot be said to be illegal as being coiitr iry 
to the provisions of the Act and the huies. 
1956 S C 175 (176) [(S) AIR V 43 C 38J. 

[5] There is no statute or authority whicii dis- 
ables a person in the position of a shrotnuin- 
dar from granting any mineral coneessions 
on his own account. Hence, mines in shrotnuia 
villages should not be treated as mines w u ri - 
in the Government could grant 

in assertion of an exclusive right. 1 Joo . i s * 
81 (83) [AIR V 43 C 23] [DB). 

[6] In respect of licenses or leases or ~ 
operations which came into 

the old Act, viz., Mines and Mineral-^ Il - 
lation and Development) Act, Llll o ' ’ 
prosecutions for non-observance ot con ^ 
or terms is not only illegal 
for the same reason it is difficult P , 
that the provisions of S. 4 in both the 


tnat tne provisions iq= 7 ) are 

(ActsLIIIof 1948 and LXVII of 
analogous or could be Mid to ‘*®77sMucnces. 
effect or to carry ‘I*® q tj,^old Act 

having regard specially to ^ Andh 

and S. 21 of the new Act. ( 0OJ 
W R 36 (37). 
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S, Power to make rules as respects mining leases. 

The Central Government may. by notification in the Official Gazette, 
rules for reguliitiug the ^rjii^t of rnininij^ leases or for proliihitiTiic^ the 
grant of such leases in res[>ect of any ^iniineral oilj or in any area, 

(2) In particular, and without prejudice to the generality of the foregoing 
power, such rules may provide for all or any Of the following matters, 
namely : — 

(a) the manner in wliich, the ’^[mineral oils] or areas in respect of which and 
the persons by whom, applications for mining leases may be made and 
the fees to l>e paid on any such applications ; 

(b) the authority by which, tlu» terms on which, and the coiulitioiis subject 

to which, mining leases may l>e granted ; 

fc) the ma.vimiun or minimum area and the period for wlheli any mining 
lease may be granted, and the terms on wliich leases in respeet of 
contiguous areas may be amalgamated ; 

(d) the fixing of tlie maximum and minimum rent payable by a Ics.sec, 
whetlier the mine is worked or not. 

[;i] For Mineral Conrevsioii Rules, 1910, Ci\z, of liul. 1949, Ft. I, p. 207!> uul f«)r 
Petroleum Concession Rules, P)-J9, yre Fxtra., p. 271 >. “inim^raP* 

hy tiie Mines and Minerals (Refill. itlon and l)rvelopin!*nt » A( 1. HiriT (lAVU of 1957), 
S. 32 and S('h. Ill Uv. e. t. U6-I95Si. [el Stib' txfutrd lor “minerals*', ibid. 


Section 5 — Note 1 

fl ' Rules 13 and 17 of tlie Mineral Conees. 
sion Rules, 1949, and S. 5 nt the OiHii lds 
(Regulation and Devi'Iopmenl) Act, antliorise 
the Statt' t(^ undertake the (’Vi)!oi(ation of 
mineral resources. 1959 Andli (487) 

[AIR V 46 C 1 VS;. 

[2] Rule 32 ot the Mineral Concession Rules, 
1949, dot‘s not violati* Art. 14 of tlie C.'onstjtu- 
tiOTi. 1956 Nag 101 (102) IAIRV43C341: 
ILK (1955) Nag 525 (l)BV 

[3] Rule 12 of tiie Mineral Concessions Rules 
confers “no right on a fXTSon to apply for a 
lease. All tlnit the person may he entitled to is 
to get a lease in certain circ umstances hut it 
no lease is granted it cannot lx* sii<i that anv 
fundamental right guarantecvl by Art. 19 (l)(() 
or (g) of the Constitution is infringecl (hereby. 
(’57) ILR (1957) Punj 39(51,55). {Affirmed in 
AIR 1959 Pun; 510). 

[4] Rule 37 does not apply to a transfer of a 
lea.se granted hy a private person in ease ot 
land in which the minerals belong to him and 
not to Government. 1956 Fat 4 (6) [AIR V 43 
C 2]: 34 Pat 746 (DR). (The Rule applies only 
to a transfer of tlie leastxl land hy lessee from 
the State Government.) 

[5] Rule 45 of the Mineral Concession Rules. 
1949 in prescribing that mining lease should 
he granted only to a |>erson holding a certi- 
cate of approval under R. 5 does not impojwj 
any unreasonable restriction on the ground 
that the Provincial Government possesses an 
uncontrolled and arf)itrary pow'er under R. 6 
in the matter of granting a certificate. The 
power conferred by H. 6 is in no way uncon- 
trolled or arbitrary because R. 7 prescribef 
the condition subject to which the power is to 
l>e exercised and R. 52 provides an appeal to 
the Central Government against the orders of 
the State Government. 1954 Pat 340 (344, 345) 
[AIR V 41 C 119] : 33 Pat 198 (DB). 

[8] Rule 47 read wdth R. 41 imposes restric- 
tions in the national interest for coattolling 


the prit'f' of h.isir m iterials neeihvl for indus-- 
trial d(*ve!opinent. lienee, unless thost* restric- 
tions are .shown to he nmv.isomihle from a 
ciu,intitativ«‘ point of the Court will not 

tU’cI.iri' them to hr* uiik* ison ilde and violative 
<4 the frct'dorn gu ir intrvd fiy Art. 19 (1) (f ) <4 
the (^institution Irom a fjiMlitative stand- 
point. 19.54 Fat 34l)( V15) [AIR V 41 C UO] ; 
33 Fat 19S(iVR). 

[7 Ruh' 4S pr ovid(‘s tii.it no mining le.isc or 
prospecting lieeiu'e, or .my right, title or 
interest tln'rein, shill lie transf(*ried e\'ei*pt 
to a person holding a certdicMte of ji|>proval 
from lie* State Gov'<*rnment. 'Fliis does not 
me in tliat thtMWeculing Com t has noinrisdie- 
tiou to sell such a property. It only indic.ifes 
that at tlie time* oi the sale the exeemting Court 
will have to m ike it clear that only those 
persons could oil t bids wiio had got a certi- 
ficate of aj>iiroval as n*{|uin*d hy Rule 48 of 
the Mineral Conc ession Rules, 1911). 1956 Pal 
4 (6) f AIR V 43 C 2J : 34 Pat 740 (DR). 

'^8] The Mineral (vOnC(*s‘sion Rules, 1949. 
c.arne into force on 25-U)-1949. 7'hesc rides 
apply to all transfers of lease 'or prosp<u;ting 
licence or hnining lease, or trieir assignmem 
made after the date when these rules came 
into force frresix»cti vc of the fac t whetlier the 
original lea*e itself w.i.s created before or after 
the date wdien the rules came into force. 1956 
Pat 4 (6) [A I R V 43 C 2) : 34 Pat 740 (DB). 

[9] The Central Orvermnent in reviewing an 
order under R 59 acts rriertdy jih an iidmini^* 
trative authority and it is not hound to adopt 
any procedure analogous to fudie; <l proceed- 
ings. Hence, its dfwusion dofjs not fiecoine void 
and favaltd l>ecause it did not give the partlis# 
any opportunity to put their caw? lo^ore It 
wlwjn making its order. 1959 Punj 54 (57. 58) 
[AIR V 46 C 10]. (Tire procedure laid down 
by Rr 57 to 59 exclude* the fight o^ a peti- 
tioner for review to heard In peraon as It 
implies that the State Coveroment U not to bo 
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Sm Power to make rules as respects mineral oils development. 

(1) The Central Government may, by notification in the Official Gazette 
make rules^ for the conservation and development of ‘'[mineral oils]. 


(2) In particular, and without prejudice to the generality of the foregoini^ 
power, such rules may provide tor all or any of the following matters 
namely : — 

♦ * * * ^ ♦ J 

(c) the development of any [mineral oil resources] in any area by prescribiivr 
or regulating the use of any engines, machinery or other equipment ; ^ 

{d) the regulation of the drilling, redrilling, deepening, shutting down 
plugging and abandoning of oilwells in an oilfield and for the limitation 
or prohibition of such operations and for the taking of remedial measures 
to prevent waste of or damage to oil ; 


Section 5 — Note 1 (could,) 

so heard.) * (’57) I L R (1957) Punj 39 (55). 

{A^irmed in AIR 1959 Punj 510.) 

[10] Rule 02 demonstrates that renewal of a 
mining lease falls within the purview of Ss. 4 
and 5 and not within the purview of S. 7 of 
the Act. Section 7 refers to conditions and 
terms of the lease which alfect the present or 
immediate activities of the lessee. The option 
clause for renewal of the lease results in no 
activity, prejudicial or otherwise, during the 
currency of the present lease and, therefore, 
the option clause is outside the language of 
S. 7 of the Act. Therefore the action for grant 
of a lease in pursuance of tlie renewal clause 
falls within Ss. 4 and 5 of the Act and is out- 
side the language of S. 7 of the Act. It is a 
case of controlling the creation of a new lease 
and not a case affecting or modifying the 
terms of a pre-Act lease. A rule like R. 26 
which deals with the vital matter, namely, the 
proper selection of the grantee and imposes a 
condition precedent to n>aking of the grant and 
forbids grant of a lease to a person not hold- 
ing a certificate of approval, cannot be made 
under S. 7 of the Act. A I R 1929 Cal 50, hef. 
Object of the Act and scope of Ss. 4, 5 and 7 
indicated. (’00) 38 Pat 1160 (1195, 1190, 1200) 
(DB). 

[11] The fact that R. 40 and R. 35, proviso 2, 
expressly refer to renewal of a lease does not 
mean that the other rules do not apply to the 
case of renewal of a lease. By necessary impli- 
cation all the rules made for mining lease 
would also apply to the renewal of a lease, 
including the important rules, namely, R. 6 
and R. 26. (’60) 38 Pat 1160 (1197, 1198) 
(DB), 

[12] The second proviso to R. 6 imposes a 
condition precedent and the company wnich is 
not incorporated under the Indian Companies 
Act is not qualified for grant of a certificate of 
approval within the meaning of R. 6 of the 
Mineral Concession Rules. Tlie bar against 
the companies is not absolute, Cfor the third 
proviso states that when it is so expedient in 
the public interest, the State Government may 
by order, with the previous approval of the 
Central Government, grant exemption from 
this rule. Even assuming that the Corporation 
registe:^ under the English Companies Act, 
cannot be ^registered under the Indian Act 
(assuming that S. 253 of the Indian Act, 1913 


does not apply), still R. 6 will apply and the 
corporation will not be entitled to grant of a 
certificate of approval. (’60) 38 Pat 11^) (I^Od 
1201, 1202) (DB). “ ’ 

[13] Section 4 (1) forbids grant of a niininiz 
lease after the commencement of the Act othi r- 
wise than in accordance with the rules inacic 
under the Act. Any mining lease granted con- 
trary to the provisions of sub-section (1) would 
be void and of no effect. The Act 53 of 194^ 
and the Mineral Concession Rules were pro- 
mulgated on the same date. On the question of 
interpretation, therefore the Courts have got 
to construe S. 4 of Act 53 of 1948 tom'tlu-i 
with the R. 62 which has bc^n made by the 
Central Government under S. 5 of the .Act. 
1953 S C J 373 : (1953) 1 M L J 743: AlU 195 > 
S C 252; (1871) 6 Ch.A C 875, Ikd. on. R\ile 62 
of the Mineral Concession Rules is a contem- 
poraneous exposition to the elfect that renewal 
of the pre-Act lease after the commencement 
of the Act is tantamount to a “grant of .i 
lease” within the meaning of the expression in 
Ss. 4 and 5 of Act 53 of 1948. The language of 
S. 4 of Act 53 of 1948 is unqualified and abso- 
lute. There is no exception in favour of grants 
in pursuance of the earlier contracts. A lease 
granted in pursuance of an earlier contract of 
renewal comes within the mischief of Ss. 4 and 
5 and also rule 26. The lease cannot be renewed 
unless the lessee holds a certificate of approval 
from the State Government. (’60) 38 Pat 1160 
(1192, 1194) (DB). 


Section 6 — Note 1 

[1] The Central Government, while deciding 
an application under R. 54, is acting in a 
quasi-judicial capacity. There is prima tacie 
a lis in such a case as between the person to 
whom the lease has been granted and the per- 
son who is aggrieved by the refusal and 
fore prima facie it is the duty of the autnonty 
which has to review the matter to act juui- 
cialiy and there is nothing in R. 54 to tne 
contrary. As such it is incumbent upon 
before coming to a decision to give a 
able opportunity to the other party 
review application whose a/w 

affected, to represent his case. n 7 -^ , 

(009) [A I R V 47 C 94] : 1960-2 S C B 7/5 - 
ILR (1960) 2 Punj 43. (AIR 1959 P“"» 
Beversed.) 
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( 0 ) the regulation of the methods of producing oil in any oilfield, and the 
limitation or prohibition of such methods; 

(f) the compulsory notification of all new borings and shaft sinkings, and the 

g reservation of boring records and specimens of cores of all new 
ore-holes ; 

(g) the taking of samples from mines and new Imre-holes ; 

(h) the regulation of the arrangements for the storage. of ‘'[mineral oils] and 
the stocks thereof that may l>e kept by any person ; 

(i) the levy and collection of royalties, fees or taxes in res[>ect of [mineral 
oils] mined, cjuarried, excavated or collected ; 

(j) the sul)mission by the owners or lessees of mines of sj^eciul or periodical 
returns and reports, and the forms in which and tlic authorities to 
whom such returns and reports shall be submitted. 

[;i] For Minerals Conservation and Development Unit's, 1955, nee Gut. ot Ind. 1055. 
?t. II, Sec. 3, p. 343. [h] Sub:stitutc(i for “minerals’' l>y the Mines anti Minerals (Ut'«nlii- 
tion and Development) Act, 1957 (lAVll of 1957), S. 32 and Sch. Ill [w, e. f. Kai95hu 
[c] Clauses (a) and (b) were otnttted, thid. [d j Subdiluted lor “mineral msonrees”, ibul. 

*7. Power to make rules for modification of existing leases. 

fij The Central Governineid may, by notification in the Official Ga/ette, 
make rules for the ptirpose of modifying or altering tlte terms and conditions of 
any mining lease granted prior to the cornrnencenient of this Act so as to bring 
such lease into conformity with the rules made under sections 5 and 6 : 

Provided that any rules so made which provide for the matters mentioned 
in clause fcj of sul)-sectiori (:j) shall not come into forccMintil they have been 
apprt)ved, either with or witliout modifications, by '^(thc House of the Peo[)le]. 

(kO The rules made under sul)-scction (J) sliall provide — 

(a) for giving previous notice of the motlification or alteration [)ro|)QS(H] to 
l)e made thereunder to ‘.the les.see, and where the lessor is not the 
Central (Government, also to the lessor, ami for affording them opport* 
unity of showing cause against the proposal ; 

(b) for the [)ayment of compensation by ifie party who would 1 h) iHumfited 
by -the proposed modification or alteration to the party whose rights 
under the exi.sting lease would thereby \k* adversely affected ; and 

(c) for the principles on which, the manner in whicli and the authority by 
which tne said compensation shall be determined. 

[i] Substituted, for “the Central l^»gislatnre*’, by A. I^. O., 1050, [20-1-1050]. 

8* Delegation. 

Tlie Central Government may, by notification in the Official Gazette, direct 
that any power exerci.sable under this Act .shall be exercised, subject io such 
conditions, if any. as may be specified therein by such officer or autliority as 
may be specified in the direction, 

9m Penalties. 

(1) Any rule made under any of the provisions of this Act may provide that 
any contravention thereof shall l>e punishable with imprisonment which may 


Section 7 — 'Note 1 

[1] It cannot be urged that where a mining 
lease has been granted before the Act and the 
Rules came into force, it is only the rules 
framed under S. 7 which will affect any 
*ub-Ieasc granted by the lessee even though 
the sub-lease is after the date on which the 
Act and the Hales came into force. 1960 S C 
1373 (1375) t AIH V 47 C 250]. 


Section 8 — Note 1 

[1] Under H. 4 uf the Mineral Concession 
Rules* 1949. made by the Ontral f^ v«Trri merit 
the authority to frame rules with respect to 
minor minerals has Ireen delected to State 
Covernrncnls. Menct; the rules framed by the 
Rajasthan Govemmimt with respect to minor 
minerals arc valid. ('56) I L R (1956) 8 Ba] 
541 (543) (DB) ♦ 1956 Raj 140 (142) f A 1 R V 
45 C 44] : ILR (1958) 6 Raj 31L 
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extend to six months or with fine which may extend to one thousand rupees 
or with both. 

Whoever, after having been convicted of any offence referred to in 
sub-section (1), continues to commit such offence shall be punishable for each 
day after the date of the first conviction during which he continues so to 
offend, with fine which may extend to one hundred rupees. 

10« Rules to be laid before the Legislature. 

All rules made under any of the provisions of this Act shall be laid before 
*[the House of the People] as soon as may be after they are made. 

[a] Siihsiitutcd for “the Central Legislature”, by A. L. O., 1950 [26-1-1950.] 

!!• Power of inspection. 

(1) For the purpose of ascertaining the position of the working, actual or 
prospective, of any mine or abandoned mine or for any other purpose men- 
tioned in this - Act or the rules made thereunder, any officer authorised by the 
Central Government in this behalf shall have the right to — 

(a) enter and inspect any mine ; 

(b) order the production of any document, book, register or record in the 
possession or power of any person having the control of or connfx’ted 
with, any mine ; 

(c) examine any person having the control of, or connected with, any mine. 

( 2 ) Any officer authorised by the Central Government under sub-section 
shall be cleemed to be a public servant within the meaning of section 21 of the 
Indian Penal Code. 

12 . Relaxation of rules in special cases. 

The Central Government may, if satisfied that it is in the public iiiterest so 
to do, authorise in any case the granting of any mining lease or the working 
of any mine on terms and conditions different from those laid down in the 
rules made under sections 5 and 6. 

*^{13. Act to be binding on the Government. 

The provisions of this Act shall be binding on the Government.] 

[a] Substituted for the former S. 13, by A. L. O., 1950 [26-1-1950]. 

14. Protection of action taken in good faith. 

No suit, prosecution or other legal proceeding whatever shall lie against any 
person for anything which is in good faith done or intended to be done under 
this Act. 
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[THE INDI.\N] OILSEEDS COMMITTEE ACT. 1946 
(.\CT IX OF 1916)' 

I tSih April, 19i6.] 

Ati Act to provide /or the creation of a fund to l>c expended by a Commti’fee epecially 
constituted for the improvement and development of the cultivation and 
marketing of oilseeds and of the production, manufacture and marketing of 
oilseed products. 

WHEREAS it is expedient to provide for tlie creation of a fund to l)« 
expended by a Committee specially constitutetl in this liehalf for the improve- 
ment and development of the cultivation and marketing of oiLsecds and of the 
production, manufacture and marketing of oilseed prcKlticts ; 

It is hereby enacted as follows : — 

[a] For Statement ot Ol)(ecls and Reasons, ■'•'e Gazelle of liulia, 1946, Part V, datml 
26-1-1946 ; and for Report of the Select Committee, .wa ihui, p.ijje Ml. 

Tins Act h.is been extender! to the new Provinces and Merged .Stales by the McrRcd 
States tLaws.) Act, 1949 (LIX of 1949). S, .3 [1-1-19501, and to the Stales of Manipur, 
Tripura and Viiidhva Pradesh by the Union Territories (l.aw.s) Act, 19,50 (XXX of 1950), 
S. 3 [16-4-1950], 


1 , Short title and extent. 

(1) This Act may be called THE INDIAN OILSEEDS COMMITTEE ,\CT. 1946. 
It e.xtends to the whole of India : 

Provided that it shall not apply to the State of Jammu and Kashmir except 
to the extent to w-hich the provisions of this Act relate to the levy and collec- 
tion of the duty of excise and the duty of customs specified therein.] 

[a] Substituted forthefoimer sub-section ^2), liy the Jaininu and Ka.shinir (Extension 
of l.aw,s) Act, 1956 (LXII of 19.561, S. 2 and Stliodulc [1-11-1056]. 


2 . Definitions. 

In this Act, unless there is anything repugnant in the stibject or context- 
fa) “approved grow-ers’ association” means an association of growers 
approved by resolution of the Committee for the purposes of clause (g) 
of section 4 ; 

(b) “Collector” means the officer appointed by the Central Goveniment to 

perform in any specified area the duties of a Collector under the provi- 
sions of this Act and the rules made thereunder, and includes any 
officer subordinate to that officer whom he may by order in writing 
authorize to perform his duties under those provisions ; 

(c) “the Committee” means the ‘[Indian Central Oilseeds Committee] 

constituted under this Act ; 

(d) "Fund” means the Oilseeds Imi»oveinent Fund referred to in sub>sec- 

tion (S) of section 3 ; 

/ft) '•grower” means an agriculturist who grows oilseeds, with or without 
the aid of hired labour ; 

IVqLJL0.]SAM59. 
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K(f) "mill'' means any premises in which or in any part of which oilseeds 
are crushed or are ordinarily crushed with the aid of power ; 

Explanation. — "Power" means electrical ener^ or any other form 
of energy which is mechanically transmitted and is not generated by 
human or animal agency ;] 

(g) "oilseeds" does not include coconuts ; 

(h) "prescribed" means prescribed by rules made under this Act. 

[a] SvhstituUd for "Indian Oilseeds Ckwnmittee*’ by the Repealing and Amending t 
1949 (XL of 1049), S. 3 and Schedule II [1-5-1949]. jb] Substituted for clause r// bJ 
the Indian Oilseeds Committee (Amendment) Act, 1952 ( LX VIII of 1952), S. 2 iw p f 
1.4.1953]. 

3« Imposition of oilseeds cess. 

( 1 ) There shall be levied and collected on and after the date of the com- 
mencement of this Act as cesses for the purposes of this Act, — 

(a) on all oils extracted from oilseeds crushed in any mill in ^[India], whether 

the oilseeds are produced in or imported from outside *»[India], a duty of 
excise ®[at the rate of seventeen naye paise per quintal], and 

(b) on all oilseeds exported out of ^[India] to a destination outside India, a 

duty of customs **[at the rate of thirty-three naye paise per quintal] ; 

Provided that the Central Government may from time to time and after 
consulting the Committee fix by notification in the Official Gazette a lesser rate 
at which the duty of excise or duty of customs shall be levied and collected . 

Provided further that no such duty of customs shall be levied on any oilseeds 
exported under a contract for export entered into before the aforesaid date. 

('5 j On the last day of each month, or as soon thereafter as mav be conve- 
nient, the proceeds of the duties recovered during that month shall, after 
deduction of the expenses, if any, of collection and recovery, be paid to the 
Committee and the Committee shall credit the said proceeds and an>’ othei 
monies received by it to a fund to be called the Oilseeds Improvement Fund. 

[a] Suhstiiuted for "the territories to which this Act extends", by the Jammu ,Hici 
Kashmir (Extension of Laws) Act, 1956 (LXII of 1956), S 2 and Sch. [1-11-1956 b* 
for "the said territories", ibid, [c] Substituted for "at the rate of one uun i 
per maund", by the Customs Duties and Cesses (Conversion to Metric Units) Act, 196<) 
(XL of 1960), S. 7 [1-10-1960], [d] Substituted for "at the rate of two annas jx-r 

maund", ib%d. 

4« Constitution of Indian Oilseeds Committee* 

As soon as may be after the commencement of this Act, the Central Gov ern- 
ment shall cause to be constituted a Committee consisting of the following 
members, to receive for credit to the Fund the proceeds of the duties and to 
administer the Fund, namely : — 

^[(a) the Vice-President, Indian Council of Agricultural Research ; 

(b) the Agricultural Commissioner with the Government of India ; 

(c) the Agricultural Marketing Adviser with the Government of India ; 

(d) two persons representing, respectively, the Ministry of Commerce and 

Industry and the Ministry of Food and Agriculture of the Central 
Government, to be appointed by the Central Government ; 
ten persons representing the Governments of Andhra Pradesh, Bihar, 
Bombay, Madhya Pradesh, Madras, Mysore, Punjab, Rajasthan, Uttar 
Pradesh and West Bengal, one each to be nominated by the State 
Government concerned ;] 

(f) ^[seventeen] persons bemg growers, who shall be nominat^ after in- 
sulting the approved growers' associations in the State, as follows - 

: lie \ ♦ ♦ * ] 

each by the Covemm^ibs ctf Bombay and Uttar Pradesh, 
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•(jftuV two each by the Governments of Andhra Pradesh « Madras and 
Madhya Pradesh ; 

fte^one each by the Governments of Bihar. Punjab. West Bengal. 
Mysore and Rajasthan :] 

Provided that where there are for the time l)eing no approved 
growers' associations concerned, the Government shall. i>efore 
making any nomination under this clause, consult the associations 
of growers, or associations the majority of whose memliers are 
growers, if any. in the State concerned 

(h) one person having experience of the co-operative movement to be 

appointed by the Central Government ; 

(i) one oilseed technologist to l>e nominated by the Oil Technologists Asso- 

ciation. ^[Kanpur] ; 

(y) three persons representing the village oilseed crushing industry to Iw 
appointed by the Central Government after consulting ^ [State] Govern- 
ments ; 

(k) one person representing the vanaspati industry to be appointeil by the 

Central Government after consulting the appropriate commercial asso- 
ciations ; 

(l) two persons representing the power oilseed crushing industry to lye 

appointed by tne Central Government after consulting the appropriate 
commercial associations ; 

(m) two persons representing exporters of oilseeds and oilseed products to Ixa 
appointed by the Central Government after consulting the appropriate 
trade associations, other than those referred to in clauses ^[(n) and (o/] ; 

(n) one person representing the Federation of Indian Chambers of Commerce 

and Industry to be nominated by that body ; 

(o) one person representing the Associated Chambers of Commerce to bo 

nominated by that body ; 


H(p) * " " . ♦ j 

(q) one person representing the Federation of Rural Peoples’ Organisations 
to be nominated by that body ; 


(r) four persons representing the oilseeds trade associations to be appointed 
by the Central Government after consulting the appropriate commercial 
associations, other than those referred to in clauses '[(mj, (n) and (o)} ; 

six persons representing consuraerr of oilseed products, of whom four 
shall l>e electeti from among themselves by the members of the flouse of 
the People and two from among themselves by the meml>ers of the 
Council of States ;] 


(t) such additional persons, not more than three in number, as the Central 
Government may appoint to represent interests not otherwise re- 
presented* 



Sub-ciau$e (i) of clause (f) wa§ omilUd by the Andhra (Aclaptat to of Union 

Subjects) Order. 1954. [cj Snbsitlufed for (Hi) and hy S ^ p 

e. t 1-11-19501* [f] 8 utsiiliJii 0 d for '^Cawnpore** by Act ^1952, S* 3 Iw. a. f. 

1 - 4 - 1953 ]. [gj SuUHluUd for “(n). (o) and [h] Oauae (p) 'was ami/M, 4 W 4 . 

fi] SsibiHtutsd far (n), (o) ana (pr*. ti] for cl. U), 


_Xhe Indian Ctotral Oil Seeds CommitUse, constituted ander this lectto. consists 
of persons representing all the bodies or asspefatipns of pm^ Inteie^ad in the 
B sc at and devi4opmimt of the coltivsticBn and marketing of oli-seods and of ins PipomiioImPI^ 
wsnqfacture and marketing of oU-sw prodnets. 
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6. Incorporation of the Comniittee. 

The Committee shall be a body corporate by the name of the “[Indian Central 
Oilseeds Committee], having perpetual succession and a common seal with 
power to acquire and hold property, both movable and immovable and to 
contract, and shall by the said name sue and be sued. 

[a] Substituted {ox “Indian Oilseeds Committee”, by the Repealing and Amendinc Art 
1949 (XL of 1949), S. 3 and Sch. II [1-5-1949]. 

6. Vacancies. 

( 1 ) If, within the period prescribed in this behalf, or within such further 
period as the Central Government may allow, any authority or body fails to 
make any nomination or election whicn it is entitled to make under section 1, 
the Central Government may itself appoint a member to fill the vacancy in 
the Committee. 

( 2 ) Where a member of the Committee dies, resigns or is removed, or ceases 
to reside in India or becomes incapable of acting, the Central Government may, 
on the recommendation of the authority or body which was entitled to make 
the first nomination or election under section 4, or where such recommenda- 
tion is not made within a reasonable time, then on its own initiative, appoint a 
person to fill the vacancy. 

( 3 ) No act done by the Committee shall be questioned on the ground merelv 
of the existence of any vacancy in, or any defect in the constitution of, the 
Committee. 

*7. President of Committee, Secretary, sub-committees and staff. 

^[( 1 ) The Central Government may appoint any of the persons referred to 
in section 4 or any other person to be the President of the Committee, and if 
any other person is so appointed that other person shall be deemed to be a 
member of the Committee for all the purposes of this Act.] 

( 2 ) The Central Government shall appoint a person to be the Secretary of 
the Committee and such person shall be paid by the Committee such salary 
and such allowances as may be fixed by the Central Government. 

( 3 ) The Committee may appoint such sub-committees and staff as may he 
necessary for the efficient performance of its functions under this Act. 

[a] S%ihsi%tuted for sub-section by the Indian Oilseeds Committee (Amendment ) t, 
1952 (LXVIII of 1952), S. 4 [w. e. f. 1-4-1953]. 

8# Appointment of officers. 

The Central Government niay, on the recommendation of the Committee, 
appoint an officer or officers, to discharge under the direction of the Committee 
such duties as may be prescribed, and such officer or officers shall be paid by 
the Committee such salary and allowances as may be fixed by the Central 
Government. 

8. Application of Fund. 

( 1 ) The Committee shall apply the Fund to meet the expenses of the 
Committee and the cost of such measures as it may consider necessary or 
expedient to take for the improvement and development of the cultivation ana 
marketing of oilseeds and of the production, utilisation and marketing oi oil- 
seed prooucts. 

( 2 ) Without prejudice to the generality of the foregoing power, the Committee 
may utilise the Fund to defray expenditure involved in — 

(a) undertaking, assisting or encouraging agricultural, industrial, technolo- 
gical and economic research, including research into the food-value 
oilseeds and oilseed products; 

(b) supplying technical advice to growers and millers; 

fdj encouraging the adoption of improved methods of cultivation and storag 
of oilseeds; 
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(d) producing, testing and distributing improved varietios of oilseods or 
assisting such work; 

(e) ^sisting in the control of insect and other pests and diseases of oilseeds 
both in the field and in storage; 

(f) promoting the improvement of the marketing of oilseeds and their pro- 
ducts including the setting up and adoption of giade standards for oil- 
seeds and their products; 

(g) collecting statistics from growers, dealers and niillers on all relevant 
matters and promoting improveineiit in the forecasting of oilseed crops 
and the preparation of all relevant statistics relating to oilst^ls and 
oilseed products; 

(h) maintaining, and assisting in the nuunlenancc of, such insUtvitcs, farms 
and stations as it may consider necessary; 

(i) advising and providing assistance on all inatlcrs conncclixl with the 
improvement of the cultivation of oilseeds (including advising on the 
best and most suitable varieties of oilseeds to lx* cultivated) and the 
improvement of the industries using oilseeds or tlieir products; 

(j) promoting and encouraging the co-operative movement in the oilseeds 
industry; 

(k) adopting sucli measures as may lyc practicable for assuring remunerative 
returns to growers; 

(l) organising the establishment of growers', millers* and consumers* associa- 
tions; 

(m) aiding and encouraging the estaldislinient of cxhibitiojis for demonstrating 
the uses of oilseeds and oilseed products; 

(n) adopting any other measures or performing any oilier duties which it 
may \je required l)y the Central Government to adopt or jrerform or 
which the Committee may itself tlnnk neccss.iry or advisable in order 
to carry out the purposes of this Act. 

lO. Delivery of monthly returns. 

(1) The owner of every mill shall furnish to the Collector, on or before the 
7th day of each month, a return stating the total amount of oils extracted in 
the mill during the preceding month, together with such further information 
in regard thereto as may he prescril>ed : 

Provided that no return shall Ixi rc{iuired in regard to oils extracted l>c:dore 
the commencement of this Act. 

(2) Every such return shall be made in such form and shall be verified in 
such manner as may l>e prescribed. 

1 !• Collection of duty of excise. 

(1} On receiving any return made under section 10, the Collector shall assess 
the amount of the duty of excise payable under section 3 in respect of the 
period to which the return relates, and if the amount has not already been 
paid, shall cause a notice to be served, upon the owner of the mill rc(|uiring 
him to make payment of the amount assessed within thirty days of the service 
of the notice. 

(2) If the owner of any mill fails to furrrish in due time the return referred 

to in sub- section (1) of section 10 or furnishes a return which the (^llect^ 

has reason to telieve is incorrect or defective, the Collector shall aussess the 
amount, if any, payable by him in such manner as may be prescribed, anti 
provisions of sub- section (1) shall thereupon apply as if such assessment had 
oeen made on the basis or a return furnished by the owner : 

Provided that, in the case of a return which he^ has reason to believe is 
incorrect or defective, the Collector shall not assess the duty of excise at an 
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amount higher than that at which it is assessable on the basis of the return 
without giving to the owner a reasonable opportunity of proving the correct- 
ness and comj^eteness of the return. 

( 3 ) A notice under sab section fij may be served on the owner of a mill 
either by post or by delivering it or tendering it to the owner or his agent at 
the mill. 

— Any owner of a mill, if he is aggrieved by the order of assessment made under this 
section, mav apply to the District Judge or in a Presidency Town to the Chief Judge 
of the Small Cause Court for cancellation or modification of the assessment, withia 
three months of service of the notice referred to in sub-section (1). The decision of the 
District Judge or the Chief Judge of the Small Cause Court, as the case may be, shall 
be final. See next section. 

12« Finality of assessment and recovery of unpaid duty of excise. 

flj Any owner of a mill who is aggrieved by an assessment made under 
section 11 may, within three months of service of the notice referred to in 
sub-section ('IJ of that section, apply to the District Judge, or in a Presidency- 
town. to the Chief Judge of the Small Cause Court for the cancellation or 
modification of the assessment and, on such application, the said Judge may 
cancel or modify the assessment and order tne refund to such owner of the 
whole or part, as the case may be, of any amount paid thereunder. 

The decision under sub-section of the District Judge or the Chief 
Judge of the Small Cause Court, as the case may be, shall be final. 

f'Sj Any sum recoverable under section 11 may be recovered as an arrear of 
land-revenue. 

1 3m Power to inspect mills and take copies of records and accounts. 

('Jj The Collector or any officer empowered by general or special order of 
the Central Government in this behalf shall have free access at all reasonable 
times during working hours to any mill or to any part of any mill. 

The Collector or any such officer may, at anv time during working 
hours, with or without notice to the owner, examine the purchase, sale and 
stock records and accounts of any mill and take copies of or extracts from all 
or any of the said records or accounts for the purpose of testing the acciiracv 
of any return or of informing himself as to the particulars regarding which 
information is required for the purposes of this Act or any rules made 
thereunder : 

Provided that nothing in this section shall be deemed to authorize the 
examination of any description or formulae of any trade process. 

14# Information acquired to be confidential. 

fij All such copies and extracts and all information acquired by a Collector 
or any other officer from an inspection of any mill or warehouse or from ai*y 
return submitted under this Act shall be treated as confidential. 

If the Collector or any such officer discloses to any person other than a 
superior officer any such information as aforesaid without tne previous sanction 
of the Central Government, he shall be punishable with imprisonment which 
may extend to six months and shall alsooe liable to fine : 

Provided that nothing in this section shall apply to the disclosure of any such 
information for the purposes of a prosecution in respect of the making of a 
false return under this Act. 

16» Keeping and auditing of accounts. r 

fl) The Committee shall publish an annual report and shall keep accounts o 
all duty and other monies received by it under this Act and of 
which the Fund is exjpended and shall also publish a summary of the accou 
along With the annual report. 
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(S) Such ^c<^nts sh^ be examined and audited annually in the prescribed 
manner, j^d the auditors shall have power to disallow any item which has 
been, in their opinion, expended otherwise than in pursuance of the purnoses 
of this Act. ^ ^ 

(3) If any item is disallowed, an api>eal shall lie to the Central Government 
whose decision shall be final. 

16* Dissolution of Committee. 

The Central Government may. with the previous approval of *[• • •] 

•■[the House of the People], by notification in the Official Gazette, declare that, 
with effect from such date as may be specified in tlie notification, the 
Committee shall be dissolved, and on the making of such declaration all funds 
and other property vested in the Committee shall vest in • •] the Central 
Government and this Act shall be deemed to have been repealed, 

[a] The words *'l>oth Chaml>crs of” were oiuitttd by A. C. A, O., 1948 [2:^.3-1948]. 
[bj Subsiiiuied (or “the Central Legislature**, by A. L. O., 1950 [2^1-1950]. [cj The 
w'ords “His Majesty for the purposes of’* were ibid. 

17. Power of the Central Government to make rules. 

(1) The Central Government may, after previous publication, make •rules 
for the purpose of carrying into efiect the provisions of this Act, 

(2) In particular and without prejudice to tl^e generality of the foregoing 
power, such rules may provide tor all or any of the following matters, 
namely : — 

(a) for nrescrilhng the time within which nominations or elections shall be 
maae under section 4 whether in the first instance or on the occurrence 
of vacancies ; 

(h) for prescribing the term of office of the inemliers of the Committee ; 

(c) for prescribing the circumstances in which and the authority l)y which 

any member may be removed ; 

(d) for prescribing the quorum of the Committee ; 

(e) for the holding of a minimum number of meetings of the Cominittea 

during any year ; 

(f) for the maintenance by the Committee of a record of all business trans- 

acted and the submission of copies of such records to tlic Central 
Government ; 

(g) for the definition of the powers of the Committee to enter into contracts 

which shall be binding on the Committee, and the manner in which 
such contracts shall lie executed ; 

(h) for the regulation of the travelling allowances of rncinbers of the 
Committee and of their remuneration, if any ; 

{i) for the definition of the powers of the Committee, in res[X?ct of the ap- 
pointment, promotion and dismissal of officers and servants of the Com- 
mittee, and in respect of the creation and abolition of appointments of 
such officers or servants ; 

{i) for the regulation of the grant of pay (which shall not, except in the case 
of a person having specialist's qualifications, exceed two thousand rupees 
per mensem) and leave to officers and servants of the Committee, and 
the payment of leave allowances to such officers and servants, and the 
remuneration to be paid to any person appointed to act for any officer 
or servant to whom leave is granted ; 

(h) for the regulation of the payment of pensions* gratuities, compassionato 
allowances and travelling allowances to officers and servants of tne 
Committee ; 
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(l) for prescribing the establishment and maintenance of a provident fund 

for the oflBcers and servants of the Committee, and for the deduction of 
subscriptions to such provident fund from the pay and allowances of 
such officers and servants, other than Government servants whose 
services have been lent or transferred to the Committee ; 

(m) for prescribing the preparation of budget estimates of the annual receipts 
and expenditure or the Fund and of supplementary estimates of expen- 
diture not included in the budget estimates, and the manner in which 
such estimates shall be sanctioned and published ; 

(n) for defining the powers of the Committee, the Standing Finance Sub- 
committee, if any, and the President, respectively, in regard to tlie 
expenditure from the Fund whether provision has or has not been made 
in the budget estimates or by re-appropriation for such expenditure, and 
in regard to the re-appropriation of estimated savings in the budget 
estimates of expenditure ; 

(o) for prescribing the maintenance of accounts of the receipts and expendi- 

ture of the Fund and providing for the audit of such accounts ; 

(p) for prescribing the manner in which payments are to be made by or on 
behalf of the Committee, and the officers by whom orders for making 
deposits or investments or for withdrawals or disposal of the funds of 
the Committee shall be signed ; 

(q) for determining the custody in which the current account of the Fund 
shall be kept, and the bank or banks at which surplus monies at the 
credit of the Fund may be deposited at interest, and the conditions on 
which such monies may be otherwise invested ; 

(r) for prescribing the preparation of a statement showing the sums allotted 
to Departments of Agriculture and Industries or institutions not under 
the direct control of the Committee for expenditure on research, tlie 
actual expenditure incurred, the outstanding liabilities, if any, and the 
disposal of unexpended balances at the end of the year ; 

(s) for prescribing the duties of the officers appointed under section 8, and 

the powers and duties of the Secretary of the Committee ; 

(t) for prescribing the manner in which any amount of duty paid in excess 

may be refunded 

(u) any other matter which is to be or may be prescribed. 

[a] For the Indian Oilseeds Committee Rules, 1947, see Gaz. of Ind., 1948, Pt. I, p. 507. 

18* Power of the Committee to make regulations. 

The Committee may, with the previous sanction of the Central Government 
make regulations consistent with this Act and with any rules made undei 
section 17 to provide for all or any of the following matters, namely : — 

fa,) the appointment of a Standing Finance Sub-committee or other Sub- 
committee and the delegation thereto of any powers exercisable under 
this Act by the Committee ; 

(h) the method of appointment, removal and replacement and the term of 
office of members of the Sub-committees, and for the filling of vacancies 
therein ; 

(c) the dates, times and places for meetings of the Committee and the Sub- 
committees and the procedure to be observed at such meetings ; 

(d) the circumstances in which security may be demanded from officers and 
servants of the Committee, and the amount and nature of such security 
in each case ; 

(^) the times at which, and the circumstances in which, payments may be 
macte out of the provident fund and the conditions on which suca 
payments shall relieve the fund from further liability ; 
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is) the contribution, if any, payable from the funds of the Committee to the 
provident fund ; 

iq) generally all matters incidental to the provident fund and the investment 
thereof. 

19 . Publication of rules and regulations. 

All rules made under section 17 and all regulations made under section IS 
shall be published in the Gazette of India. 


[THE] OPIUM ACT, 1857 
(ACT XIII of 1857) 

[The Act printed here is as on K 10- 1960]. 
C O N T E N T S 


PREAMBLE 

Beotions 

1. Short title and extent. 

2. [EepealedJ 

3. Appointment of ofiicers to superin- 

tend provision of opium. 

4. Officers amenable to civil Courts. 

Bar of suit without previous ap- 
plication to Agent for redress. 

5. Sanction to suit by Agent. 

6. Power of Central Government to 

appoint officer to conduct suits. 

7. Board to fix limits of cultivation 

and price to be paid to cultiva- 
tors. 

8. Issue of licenses. 

What to \ye specified in license. 

9. Cultivator to have option to engage 

to cultivate or not. 

Officers compelling cultivator to 
engage liable to be dismissed. 
District opium officer may with- 
hold license to cultivate. 

Appeal. 

10. Penalty on cultivator receiving 

advances and not cultivating full 
quantity of land. 

Adjudication of penalty. 

Appeal. 

11. Delivery of opium produced. 

Opium not liable to distress or 
attachment. 

Value thereof may be attached. 

12. Opium to be weighed and classi- 

fied by district opium officer. 
Proceeding where cultivator is 
dissatisfim with classification. 


13. Weighing and exainination at swliir 

factory. 

14. Confiscation of adulteratcil opium. 

Adjudication of confiscation. 

15. Weights and scales; 

examination tliereof. 

16. Adjustment of cultivators' ac- 

counts. and recovery of balance 
by distress. 

Sanction to issue of warrant. 

17. Penalty on officer taking bribes. 

18. Exactions by landholder from 

raiyat recoverable, together with 
penalty, in sumiiuiry suit before 
Collector. 

19. Penalty for eml>e7./.lcrnent of 

opium by cultivator. 

20. Penalty for illegal purchase of 

opium from cultivator; and for 
illegal connivance at etnl>ezzle- 
ment by opium officer. 

21. Penalty for unlicensed cultivation. 
2:?. Duty of landholder.v and other.s to 

give information of illegal culti- 
vation. 

23. Duty of police and other oHicers 

to give information of illegal 
cultivation. 

24. Police or abkari darojiu how to 

proceed in case of illegal culti* 
vation. 

25. Landholders, etc., mav attach in 

case of illegal cultivation. 

26. Adjudication of penalties. 

27. Imprisonment in default of pay 

ment of fine. 

28. Punishment for repetition of of- 

fences. 
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SEonam 

29. Place of imprisonment under sec- 

tion 28. 

30. Disposal of fines and forfeitures. 

31. Central Government may allow 

free cultivation of poppy and 


manufacture of opium in any 
district. 

Power to prescribe rules for deli, 
very to Government officers. 

32. [Repealed,] 


ACT HOW AFFECTED BY SUBSEQUENT LEGISLATION 


—Amended by Acts I of 1911: XXVII of 1925; 

XXXIII of 1950; LXII of 1950. 

— Amended in Uttar Pradesh by U. P. Act XII 
of 1922. 

—Adapted by A.O. 1937; A,L.O., 1950. 

— Short title given by Act I of 1903. 
—Supplemented by Act I of 1911. 


— Extended by Acts LIX of 1949; XXX of 
1950. 

— Extended in Madhya Pradesh by M P Aot 
XII of 1950. 

— Extended in Punjab by Punj. Act V of 1950 
—Repealed in part by Acts XIV of 1870 1 of 
1878; XII of 1891. 

— Repealed in Assam by Act V of 1897. 


[THE] OPIUM ACT, 1857 
(ACT XIII OF 1857)* 

[6ih Juiie, 1857,] 

An Act to consolidate and amend the laio relating to the cnltivation of the poppy and 
the mannfacttire of opuom V* *7* 

Preamble. 

WHEREAS the existing law relating to the cultivation of the poppy and the 
manufacture of opium on account of Government is in some respects inconsis- 
tent with the practice which now obtains under agreement between the Opium 
Agents and the cultivators, and it is expedient that such inconsistency should 
be removed; 

AND WHEREAS it is also expedient that the laws for preventing 

the illicit cultivation of the poppy, and for regulating the cultivation of the 
poppy and the manufacture of opium on account of Government, should be 
consolidated and amended; 

It is enacted as follows : — 

[a] Short title to the Act was given by the Amending Act, 1903 (I of 1903), Sch. 1. 

This Act has been declared to be in force throughout the former Province of 
and the former North-Western Provinces except the Scheduled Districts by tlie Laws 
Local Extent Act, 1874 (XV of .1874), Ss. 6 and 7. 

It has also been declared to be in force in the Santhal Parganas by Regulation III of 
1872, S. 3 (1) and Sch. ; and in Oudh, subject to certain moaifications, by tlie Oudii 
Laws Act, 1876 (XVIII of 1876), S, 3 (e) and Sch. II. Sections 21 to 23 and 25 to^ 29 of 
the Act have been declared to be in force in the C. P. by the C. P. Laws Act, 1875 (XX 
of 1875), S, 3 and Sch. 

It has been declared by Notification under the Scheduled Districts Act, 1874 (XIV of 
1874), S. 3, to be in force in : — 

West Jalpaiguri in the Jalpaiguri District , , , see Gaz. of Ind. ; 1881, Pt. I, p. 74. 
Kumaon, Garhwal, the Schedule portion 
of the Mirzapur District and the 

Tarai Parganas see Gaz. of Ind., 1879, Pt. I, p. 383. 

The Districts of Hazaribagh, Ranchi, Palamau and Manbhuiti, and Pargana 
Dhalbhum and the Kolhan and the Porahat Estate in the district of Singhbhum, m the 

Ghota Nagpur Division see Gaz. of Ind., 1881, Pt. I, p. 504. 

The Act has been extended to the new provinces and Merged States by the Merged 
States (Laws) Act. 1949 (LIX of 1949), S. 3 [1-1.1950] and to the States of Mamj^r, 
Tripura and Vindhya Pradesh by the Union Territories (Laws) Act, 1950 (XXX or 
S. i [16.4.1950], 

It has also been extended to States merged in the State of : — 

Madhya Pradesh see M. P. Act XII of 1950, S. 3 [3-4-1950]. 

Punjab ; see Punjab Act V of 1950, S. 3 [15-4.1950]. . 

The validity of the Act Is not affected by the Dangerous Drugs Act. 1930(1 o 
1930), or by the rules made thereunder ; m S. 39 (2) of that Act* 
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^3 The “in the Pr^dwicy o( Fort William in Bengal" were omiUati by thn 

Oirfum and Revenue Laws (Extension of Application) Act. IS50 (XXXUl of 1950), S. 8 
and Sen. [1^4-19501. IcJ The words “that certain obsolete Regulations relating to the 
F^*(XU of lE^lT * “ *** formally repealed and" were omittmi by the AoMinding Act. 


'^{ 1, Short title and extent. 

(1) This Act may l)e called TffE OPIUM ACT, 1857. 

(2) It extends to the whole of India * *].] 

[a] Inserted Iw the Opium and Revenue Laws (Ertonsioii of Application) Act. 1950 
(XXXIII of 1950). S. 2 and Sch. [18-4-I950i. The original six'tion I was omittei by Act 
XIV of 1870. [Vi] 1 he words “except the Slate o( lammu and Ka.slimir^ were ntnittiid by 
thefjanjmu and Kashmir (Eitcasiou of Laws) Act, 1956 (LXU of 1956). S. 2 and Sch. 
[1-11-1956]. 

2* Prohibition of poppy cultivation and opium manufacture, [Rf^pmltd bu ih^ 
Opium Act, 1S78 (I of 1878),] 

‘^13« Appointment of officers to superintend provision of opiunia 

(1) The ^[Central Government), after consideration of any recommendation 
made in this behalf by the ^ [State Government] of the ^ [Stale] for which the 
appointment is to be made, may appoint Opium A^^ents to superintend the 
provision of opium for ^[the Central Governmenti. 

(2) The ^[Central Government! may appoint officers to assist the Opium 
Agents, under the designation of Deputy Agents, district opium officers, assis- 
tant opium officers, or such other designations as it may think fit and may 
delegate to the Opium Agents the power of appointing all or any of sucri 
officers. 

(3) Unless the "^[Central GovernmentJ, after con.sideration of any r(*comTOen- 
dation made by the State Government in this behalf, otherwi.se directs, the 
Collector shall be Deputy Agent for his district, 

(4) The ^[Central Government) may by rule prescribe the powers and duties 
of officers appointed under this section.] 

[a] Substituted for the original sec:tion by the Opium {Amendment) Act, 1925 {XXV*U of 
1925), S. 2 and Sch. [b] Sui>stttuied for “(iovcrnmenl*’. by A ()., 1917 [1-4-1937], 

4« Officers amenable to Civil Courts, 

The Opium Agents, and their subordinate officers of every description, are 
declared amenable to the Civil Courts for all acts done by them in their official 
capacity, except as otherwise herein providetl. 

Bar of suit without previous application to agent for redress. 

But no suit shall be instituted against an Agent, or any sulxirdinate officer, 
for any act done in his official capacity unless the person who shall consider 
himself aggrieved by the act of siicli Agent or onicer shall have first made 
application for redress to the Agent himself. 

In the event of such peri>on not being satisfied with the order which (he 
Agent may pass upon his application, it shall then l>e compc*tent to him either 
to lay his case by petition before ‘"[the Central Covcrriment). or at once to .seek 
redress in the Civil Court. 

[a] SubstituUd for “Governinent“, l>y A. O.. 1937 [1-4-1937]. 

Sanction to suit by Agent* 

The Opium Agents shall not in their official capacity institute any suit in a 
Civil Court without the previous sanction of ‘"[the Central GovernmentJ. 

[a] SubUUuUd for “Covemmeat**» by A. O., 1937 fl.4-l93/J. 

Power of Central Government to appoint officer to conduct suits* 

Central Government] may take upon or entrust to an officer 

spe^iy appointed for the purpose, the superintendence the prosecutian or 
defence of any suit or appeal in which ^[the Central Government] or an 
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Agent, or any other oflScer subordinate to ^[the Central Government], may be 
e^aged, instead of leaving such superintendence to the Agent or any other 
ojflScer.] 

[a] Substituted for the oriRinal section 6, by the Opium (Amendment) Act, 1925 (XXVI i 
of 1925), S. 2 and Sch. [b] Substituted for “Government** by A. O., 1937 [1-4-1937]. 

7« Board to fix limits of cultivation and price to be paid to cultivators. 

aj- ★ * j *>[The Central Government] shall from time to time fix the limits 

within which licenses may be given for the cultivation of the poppy on account 
of ^[the Central Government]. 

*»[The Central Government] shall from time to time fix the price to be paid 
to the cultivators for the opium produced. 

The price shall be fixed at a certain sum per seer of eighty tolas for opium of 
a certain standard consistence, and shall be subject to a rateable reduction 
according to a scale sanctioned by ^[the Central Government], for opium of a 
consistence below the standard. 

[a] The words “The Board of Revenue with the sanction of” were omitted by the Opium 
(Amendment) Act, 1925 (XXVII of 1925), S. 2 and Sch. [b] Substituted for “Govern- 
ment*’, by A. O., 1937 [1-4-1937]. 

8* Issue of licenses. 

The •[district opium officers] or other ofiicers entrusted with the superinten- 
dence of the cultivation shall, at the proper period of the year, issue licenses to 
the cultivators who may choose to engage to cultivate the poppy and to deliver 
the produce to the ofiicers of ^[the Central Government] at the established 
rates. 

What to be specified in license. 

Every license shall specify the number of bighas which the party engages and 
is authorized to cultivate, and shall be in such form as the Agent, with the 
sanction of ‘>[the Central Government] may direct. A counterpart engagement, 
in conformity with the tenor of the license, shall be taken from the cultivator, 
[a] Substituted for “Sub-Deputy Agents** by the Opium (Amendment) Act, 1925 (X.WII 
of 1925), S. 2 and Sch. [bj Substituted for “Government”, by A. O., 1937 [1-4-1937 j. 

Sm Cultivator to have option to engage to cultivate or not. Officers compel- 
ling cultivator to engage liable to be dismissed. 

It shall be at the option of every cultivator to enter into engagements for the 
cultivation of the poppy or not as he may think fit ; and any [district opium 
ofiBcer] or other officer as aforesaid, or any inferior officer employed in the 
provision of opium, who shall compel, or use anv means to compel, any culti- 
vator to enter into engagements, or to receive aavances, for the cultivation ot 
the poppy, shall be liable to be dismissed from his situation. 

District opium officer may withhold license to cultivate. 

It shall be at the option of the • [district opium officer] or other officer as 
aforesaid to withhold a license from any cultivator whenever he may thin 
proper so to do. 

Appeal. 

Any person to whom a license has been refused may appeal to the Agen 
and the decision of the Agent shall be final. 

[a] Substituted for “Sub-Deputy Agent** by the Opium (Amendment) Act, 1925 (X 
of 1925), S. 2 and Sch. 

lO* Penalty on cultivator receiving advances and not cultivating 

quantity of land. Adjudication of penalty. . 

If it shall be found that any cultivator who has received advai^es j 

Government has not cultivated the full quantity of land for which he 
such advances, he shall liable to a penalty of three times the 
advances received for the land which he has failed to cultivate ; and tn 
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penalty may be adjudged by the Deputy Agent or Ck>ilector. on the complaint 
of the ‘[district opium officer] or other officer as aforesaid. 

Appeal. 

Any person dissatisfied with the judgment of the Deputy Agent or Collector 
may appeal to the Agent, and the decision of the Agent shall w final. 

[a] for ‘'Sub-Deputy Agent“ bv the Opium <Amemlment> Act, 1925 (XXVlt 

of 1925), S. 2 and Sch. 

!!• Delivery of opium produced. 

All opium the produce of land cultivat<xl with poppy on account of *(the 
Central Government], shall be delivered by tlie cultivators to the '^[district 
opium officers] or ‘'[other officers duly authorized to receive such opium], or 
snail be brought by them to the sadur factory, as the Agent may direct. 

Opium not liable to distress or attachment. Value thereof may be at- 
tached. 

And no such opium shall l>e lialdeto Ix' distrained or attached by mmindar 
or other proprietor, or a farmer of land, for the recovery of arrears of rent, or 
by any other creditor of a cultivator under any order or decree of Court, but 
the sum due to the cultivator on account of such opium may be attached l>y 
order of Court in the hands of the Agent or '^[other] officer under the rules in 
force for such attachments. 

[a] Substituted for ‘'the Crown”, liy A. L. ()., 1950 126-1-J9.W], [hj SuhnUtuted ior 
“Sub-Deputy Agents” by the Opium (Ameiulment) Act. 1925 (XX\‘II of 1925), S. 2 ami 
Sc'h. [cj SubUituied for “other ciistriet officers,” |0 j Substituted for “of (luMlis- 

trict,” tbid. 

12m Opium to be weighed and classified by district opium officer. 

All opium delivered by tiie enllivators to the ‘^[district onium officer] or 
*^[other officer autliori/ed as aforesaid] shall, l>eforc it is forwarcled to the mihr 
factory, be weighed, examined and classified according to its (|uulity and 
consistence by that officer, or his assistant if duly authori/ed by the Agent in 
that behalf, in the presence of the cultivators and in conformity willi rules 
sanctioned by ‘^[the Central Government]. 

Proceeding where cultivator is dissatisfied with classification. 

Any cultivator who may be dissatisfied witli the classification of the 
‘^[receiving officer] shall Ixj at liberty either to take his opium to the mdar 
factory, or to liave it forwarded thither by such officer separate from the opium 
respecting which no dispute has arisen. 

[a] Substituted for “Sub-Deputy Agent” bv t!»c Opium ( AmetKlmcnt) Art, 1925 iXXV^lI of 
1925), S. 2 and Sch. jb] Subshtuted for ‘ \-ther t officer,” ibiii, [c] Suijntiiuiifd for 

“Government” I)y A. 6., 1937 [1-4*1937]. [cl] Suls/Uuted for “diUricl orficer” by Act 
XXVII of 1923, S. 2 and Sch. 


13 * Weighing and examination at sadar factory. 

All opium forwarded by the '^[receiving] officers to the mdar factory, and all 
opium delivered at the sadar factory, by the cultivators, shall be there weighed 
and examined by the Opium Examiner or other officer duly authorized in that 
behalf, agreeably to rules sanctioned by ^{the Central Government] ; and the 
quality and consistence of the opium, and deductions from or acldition.s ^f any) 
to the standard price to be made in accordance^with the said rcles, shall be 
determined by the result of such examination. 

The decision of the Examiner, or of the Agent in cases in which a reference 
to the Agent may be prescribed ^ the said rules, shall be final and conclusive, 
and not open to question in any Court. 

[al for ‘'district** by the Opium of 1025), S. 2 

Sch. [b] SisbMnUd for “Covemmeot by A. 0-, 1037 
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14« Confi^ation of adulterated opium. 

When opium delivered by a cultivator, either to a *[receiving] oflScer, or at 
the sadar factory, is suspected of being adulterated with any foreign substance 
it shall be immraiately sealed up penoing examination by the Opium Examiner, 
and notice of such intended examination shall be given to the cultivator. 
Adjudication of confiscation. 

If upon such examination the opium shall be found to be so adulterated, the 
Agent on the report of the Examiner may order that it be confiscated, and the 
order of the Agent shall be final and not open to question in any Court. 

[a] 8ub$tituted for “district” by ithe Opium (Amendment) Act, 1925 (XXVII of 1925^ 
S. 2 and Sch. 

15. Weights and scales ; 

The weights and scales made use of in the sadar factories and at the district 
kothis shall be provided by '‘[the Central Government], 
examination thereof. 

Every ^[district opium officer] shall annually, before beginning to weigh the 
opium of the season, examine the weights and scales in use in ms district and 
shall report the result of such examination to the Agent. 

The Agent shall make a similar examination of the weights and scales of the 
sadar factory, and shall report the result to ^[the Central Government]. 

No weights or scales shall be made use of which on any such examination 
have not been found to be strictly accurate. 

It shall be the duty of all officers who may superintend the weighing of 
opium to see that the opium is weighed fairly with an even beam ; and the 
practice of taking excess weight for the purpose of turning the scale, or as an 
allowance for dryage and wastage, is hereby prohibited. 

[a] Substituted for “Government” by A. O., 1937 [1-4-1937], [b] Substituted for “dis- 

trict officer”, by the Opium (Amendment) Act, 1925 (XXVII of 1925), S. 2 and Scliedulc 

16« Adjustment of cultivators’ accounts and recovery of balance by 
distress. 

The accounts of the cultivators shall be adjusted annually by the ^'[district 
opium officers or other officers duly authorized in this behalf] as soon after the 
conclusion of the weighing and examination as possible ; and any balance that 
may remain due from any cultivator, or from any mahto or intermediate 
manager, may be recoverea by the ^[adjusting officer] by distress and sale of 
the property of the defaulter or of his surety, in the same manner and under 
the same rules as the property of defaulting cultivators in estates held khas 
may be distrained and sold by the Collector for the recovery of an arrear of 
rent or revenue : 

Sanction to issue of warrant. 

Provided that no warrant of distress and sale shall be issued by any 
•[adjusting officer] without the sanction of the Agent previously obtained. 

[a] Substituted for “district officer” by the Opium (Amendment) Act, 1925 (XXVII of 
1925), S. 2 and Schedule. 

IT. Penalty on officer taking bribes. 

Any officer of the Opium Department who shall receive any fee, gratuity, 
4 >erquisite or allowance, either in money or effects, under any oretence what- 
soever, from any cultivator, or from any other person employea or concerne 
in the provision of opium, other than the authorized allowances of his situation, 
shall be dismissed from his office, and, on conviction before a Magistrate, sna 
be liable to a fine not exceeding five hundred rupees. 

18* Exactions by landholder from raiyat recoverable, tc^cthcr with 
penalty, in summary suit before Collector. , jj 

If any zamii^r or other proprietor of land, or any farmer of ^ 
exact from any raiyat on account of his poppy limd any illegal o > 
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higher rate of rent than he is lawfully entitled to demand, the raiyat. or the 
•[dirtrict opium officer] or '’[other officer duly authorized in this Iwhalf], may 
institute a suit before the Collector, and recover from such proprietor or 
farmer the sum exacted by him in excess of his lawful demand, tc^ther with 
a penalty of treble the amount of such excess ; and such suit shall be tried 
according to the rules prescribed for suits instituted before a Collector relating 
to arrears or exactions of rent. 

[a] for “Sub-Deputy Agent” by the Opium (Anii'nilincnl) Act. I925{XXVUof 

1925), S. 2 and Schedule, [b] Sub^(%iuUd (or “other district officer on his liehau”. 

lO* Penalty for embezzlement of opium by cultivator. 

Any cultivator entering into engagements for the cultivation of the poppy 
on account of *[the Central Government] who may eml>e//de, or otherwise 
illegally dispose of, any part of the opium prcxlnced shall l>e liable to a penalty 
not exceeding ten times the fixed price of tne opium which he may l>e proved 
to have so disposed of, or to a fine not exceeding five hundred rupees if the 
amount of the said penalty be less than that sum, and the opium, if found, shall 
be liable to confiscation. 

[a] SuhstUuted for “Government’', by A. 1937 11-4-1937 1. 

20# Penalty for illegal purchase of opium from cultivator ; 

Any person purchasing or receiving any opi\im from a cultivator or otlier 
person who may have entered into engagements for tlu* cultivation of the 
poppy, or who may be employed in tlic provision of opium on account of 
Central Government], or bargaining for the purchase of opium with s\»ch 
cultivator or person, or in any way causing or encouraging such cultivator or 
person to embezzle or illegally dispose of any opium, 
and for illegal connivance at embezzlement by opium officer. 

and any officer of the Opium Department conniving m any way at the 
eml>ezzlemcnt or illegal disposal of any opium. 

shall be lial)le to a fine not e\('eeding one thousand rupees, unless the opium 
purchased, bargained (or or illegally disposed of shall exceed the weight of 
thirty-one seers and a quarter, in which case the fine may Ik? increased* at a 
rate not exceeding thirty- two rupees per seer for all such opium in excess of 
that weight ; 

and the opium, if found, shall be liable to confiscation. 

[a] Substituted for “Government”, by A. O , 1937 (1-4-10371. 

21* Penalty for unlicensed cultivation. 

Any person who shall cultivate the poppy without license from a *^(district 
opium officer] or other officer duly authorized in that fiehalf. and anv {)erson 
who shall in any way cause, encourage or promote such illegal ( uftivation. 
shall l>e liable to a fine not exceeding five hundred rupees, unless the quantity 
of land so illegally cultivated shall exceed twenty bighas, in which ca.se the 
fine may be at the rate of twenty five rupees per bigha ; and the poppy plums 
shall be destroyed, or, if any opium have l)een extracted from them, it shall 
seized and confiscated. 

If the opium shall have been extracted .and shall not be seized, the oflender 
shall be liable to a further fine not exceeding the rate of thirty^two rupees 
per bigha of land illegally cultivated. 

[a] Substituted for “Sub-Deputy Agent”, by the Opium (Amendment) Act. 1925 (XXVll 
of 1925), S. 2 and Schedule. 

22# Duty of landholder and others to give information of illegal culti- 
vation* 

All proprietors, farmers, tah$tldaf$, gumaahtas and other managers ofland 
shall give immediate information to the police or abkart aaroga^, or Oj^uni 
gmuukUm, or to the Magistrates, Collectors ^ ^ i 

mahal, m to the Agents, their dtfputies or *{the district opium officersl» of all 
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poppy which may be illegally cultivated within the estates or farms held or 
managed by them ; and every proprietor, farmer, taJmldar, gumashta or other 
manager of land, who shall knowingly neglect to give such information, shall 
be liable to the penalties for illegal cultivation prescribed in the last preceding 
section. ^ 

[a] Substituted for “Sub-Deputies** by the Opium (Amendment) Act, 1925 (XXVII of 
1925), S. 2 and Schedule. ^ 

23 * Duty of police and other officer to give information of illegal culti- 
vation. 

All police and ahkari darogas, and opium gumashtas, and all * *] officers 

of the Government of whatever description, and all chaukidars, paiks and other 
village police-officers, shall give immediate information to the authority to 
which they are subordinate when it may come to their knowledge that anv 
land has been illegally cultivated with poppy ; and such authority shafl 
transmit the information to the ^[district opium officer] or other officer superin- 
tending the cultivation of the poppy if in a district where the poppy is culti- 
vated on account of ‘'[the Central Government], or to the Collector or officer 
in charge of the abkari mahal if in a district where the poppy is not so 
cultivated. 

Every police or abkari daroga, opium gmnashia, * *] officer, chankirJar 

or other police-officer as aforesaid, who shall neglect to give such informatioji, 
or shall in any respect connive at the illicit cultivation of the poppy, shall he 
liable to a fine not exceeding one thousand rupees if the offender be an officer 
of the Opium Department, or in any other case to a fine not exceeding live 
hundred rupees. 

[a] The word “native” was oviilted by A. L. O., 1950 [26-1-1950], [b] SuhUituicd for 
“Sub-Deputy Agent” by the Opium (Amendment) Act, 1925 (XXVII of 1925), S. 2 and 
Schedule, [c] Substituted for “Government** by A. O., 1937 [1-4-1937]. 

24 # Police or abkari daroga how to proceed in case of illegal cultivation. 

Whenever a police or abkari daroga or opium gumashta shall receive intelli- 
gence of any land within his jurisdiction having been illegally cultivated with 
poppy, he shall immediately proceed to the spot, and, if the information he 
correct, shall attach the crop so illegally cultivated, and report the same 
without delay to the authority to which he may be subordinate. 

He shall at the same time take security from the cultivator of the said land 
for his appearance before the Magistrate ; and, in the event of such cultivator 
not giving the required security, he shall send him in custody to the Magistrate. 

25 * Landholders, etc., may attach in case of illegal cultivation. 

Proprietors, farmers, tahsildars, gumashtas and other managers of land shall 
be at liberty to attach any poppy grown in opposition to the provisions of this 
Act in any estate or farm held or managed by them, and snail immediately 
report such attachment to the nearest police or ahkari daroaa or opium 
gumashta, who shall thereupon proceed in conformity with the rules contained 
in the last preceding section. 


26* Adjudication of penalties. 

Except as otherwise herein provided, all fines, penalties and confiscations 
prescribed by this Act shall be adjudged by the Magistrate on the informatiun 
of the Deputy Agent or * [district opium officer] in districts in which the 
]^ppy is cultivated on account of '^[the Central Government], and in 
districts on the information of the Collector or officer in charge of the abmn 


Provided that no information of an offence against this Act shall 
unless it be preferr^ within the period of one year after the commission ot t 
-offence to which the information refers. /yxvii 

[a] a^ibsUiuUd for “Sub-Depul^ Agenf* by t^ (Amen^enft A^» 

of 1925)) S. 2 and Schi^uia. [b] SvJbUUtUed for Govornment A. O., 1937 LI 
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27* Imprisonment in default of payment of fine. 

When any person is sentenced to pay any fine or penalty under this Act, 
•such ^rson, in default of payment of the same, may be imprisoned by order ol 
the Magistrate for any time not exceeding six months or until the fine is 
sooner paid. 

28. Punishment for repetition of offences. 

Whenever any person shall be convicted of an offence against this Act after 
having been previously convicted of a like offence, he shall Ix) liable, in 
addition to the penalty attached to such offence, to imprisonment for a period 
not exceeding six months; and a like nunishment of imprisonment not exceeding 
six months shall be incurred, in aduition to the punishment, which may l)e 
inflicted for a first offence, upon every subsequent conviction after the second. 


29* Place of imprisonment under section 28* 

Every person who shall be imprisoned under the last preceding section, or 
on account of the non-payment of any fine or jxjnalty prescril>ecj by tlds Act, 
unless such person be an officer of the Government or a village police-officer 
convicted or an offence under section 17, 20 or 23, shall l)e imprisoned in the 
civil jail. 

30 . Disposal of fines and forfeitures. 

One-half of all fines and [penalties levied from persons convicted of offences 
under sections 19, 20 and 21 of this Act, together witli a reward of one rujxje 
eight annas for each seer of opium confiscated and declaretl by the Civil 
Surgeon to l>e fit for use, shall, upon aduidication of the case, lx* awarded to 
the officer or officers who apprehended the offender, and the other half of such 
iines and forfeitures, together with a reward of one ni[>ce eight annus for each 
seer of opium confiscated as aforesaid, shall be given to the informer. 

If in any case the fine or penalty is not realized, the •[Opium Agent) may 
grant such reasonable reward, not exceeding the sum of two hundred rui>ees, 
as may seem to ^[him] fit. 

[a] Substitufed for “Hoard of Revenue” l)y the Opium (Amendment) Act, 1925 (XXVII 
of 1925), S. 2 and Schedule, [h] SubMiluiad for itnd. 


31* Central Government may allow free cultivation of poppy and manu- 
facture of opium in any district. 

The Central Government may authorize, !)y an order *1^ •'] the culti- 

vation of the poppy and the manufacture of opium in any district or districts 
without license i^om a ^[district opium officer] or other officer of the Govern- 
ment ; and, when such order has been published, all the provisions of this Act 
shall cease to have effect in such district or districts : 


Power to prescribe rules for delivery to Government officers, 

Provided always that ^[tbe Central Government] may prescribe rules for ti e 
delivery of the opium so produced to officers of the Government apiKiinted to 
receive it ; and, when such rules have l>een passed, any cultivator or other 
person engaged in the cultivation of the poppy and manufacture of opium who 
shall dispose of any opium otherwise than is allow^ by such rules, and any 
person who shall purchase or receive any such opium in cojitrayentiott of fh® 
said rules, shall be subject to the i>enalties prescribed in section ly ot this Act ; 
and such penalties may lie adjudged by a Magistrate on the information of any 
officer of the Government or of any other person. 

[a] The words “of Covernrnent’’ were by ioix jxxvii 

iiL for “Sub-Deputy Opium A^t”. by the Opium (Amendment) Act 10^ (XX^l 
rf W25) S. 2 and Sch^ule. W SuiMu(,>d for “the Government by A. O.. 1937 
U-4-1837]. 

32. Meaning of “Government ’. [liepealed bv d. 0.. 1987.] 


IVol. 10.] 2 A.M. 60. 
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unlawfully kept in any enclosed 
place. 

15. Power to seize opium in open 

places. 

Power to detain, search and arrest. 

16. Searches how made. 

17. Officers to assist each other. 

18. Vexatious entries, searches, sei- 

zures and arrests. 

19. Issue of warrants. 

20. Disposal of person arrested or 

thing seized. 

21. Report of arrests and seizures. 

22. [Repealed.] 

23. Recovery of arrears of fees, duties, 

etc. 

24. Farmer may apply to Collector or 

other officer to recover amount 
due to him by licensee. 

25. Recovery of penalties due under 

bond. 

SC BED ULE.— [Repealed .] 


STATEMENT OF OBJECTS AND REASONS 

“The present Bill has the following objects: opium, when thought desirable: thirdly, to 

first to enable the Governor-General in Coun- permit and regulate, by rules framed under 

cil to bring the Opium Act, 1876, into force that Act, section 8, the form of opium-duties 

in such local areas and at such respective and to facilitate the recovery of their dues by 

dates as he thinks fit; secondly, to remove the farmers; lastly, to correct a clerical error iu 

doubts as to whether sections 4 and 5 of that section 22 of tne same Act.“ — Gazette of India, 

Act admitted of the free export and import of 1877, part V, page 645. 


ACT HOW AFFECTED BY SUBSEQUENT LEGISLATION 


—Amended by Acts U of 1930; LII of 1957. 
—Adapted by A. O. 1937; A. L. 0. 1950. 
—Amended in its application to — 

(a) Assam by Assam Act 1 of 1933; 

(Z>) Bengal by Bengal Act V of 1933; 

(c) Bombay by Bombay Acts II of 1923, 
XIV of 1930, XI of 1934, XVII of 1945 
, and XXVI of 1947. 
id) C. P. by C. P. Act I of 1929; 

(e) Madhya Pradesh by M. B. Act XV of 
1955j M. P. Act XJail of 1958. 

(/) Madras by Madras Acts XXXIV of 1947; 
XXXII of 1951, 

(g) Orissa by Orissa Act II of 1939; and 
ih) Punjab by Punjab Act 111 of 1925. 
^Extend^ and amended by Act XXXIII of 
1950. 


-Extended by Acts LIX of 1949; XXX of 
1950. 

-Extended in Madhya Pradesh by M. P. Act 
XII of 1950. 

-Extended in Madras by Mad. Act XXXV of 
1949. 

-Extended in Punjab by Punj. Act V of 1950. 
-Repealed in part and amended by Acts X 
of 1891 and XXXVIII of 1920; 
-Repealed in part by Act IV of 1894. 
-Repealed in the pre- Reorganisation ^ 

Bombay (excluding the 
(territories) by Bom. Act LXIH of 1 

^Repealed in otW areas of ^ ' 

XXV of 1949 as amended by Bom 

Act Xn of 1959. 
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Preamble 


An Act to attimd the late reiaiitiff to 


[9th January, IS? 8.] 

opium. 


amend the law relating to opium; it is 


hereby 


[a] For Statement of Objects and Reasons, sm Gai. of Ind., 1877 Pt V p 645 

HI l>een extended to the new Provinces and the mertftxl States hy the 

Merged States (Laws Act 1949 (LIX of 1949), S. [LL1950i and to the Siutrs of 
()^X^oTl^of!^S^3^[l^ Pradesh by the Union Territories (Laws) Act, 1950 


It has also been extended to States merged in the State of — 

Madhya Pradesh, by M. P. Act XII of 1950, S. 3 13-4.1950]. 

Madras, by Mad. Act XXXV of 1949, S. 3 [1-1-1950], 

Orissa by Ori, Act IV of 1950, S. 4 [3-3-1950], 

Punjab, by Punj. Act V of 1950, S. 3 [15-4-1950]. 

The Act in its application to the Pre-Reorganisation State of Bornliiiy (excluding tlie 
transferred territories) has Ix'cn repealtHl in whole, bombay Repealing and Amending 
Act, 1959 (Bom. Act LXIIl of 1959). As to repeal of this Act in the other areas of the 
Stale of Bombay, Bom. Act XXV of 1949 as amended liy Bom. Act Xll of 1959. 


Im Short title. 

This Act may be called THE OPIUM ACT, 1878. 

Local extent. 

*[lt extends to the whole of India except the State of Jammu and Kashmir,] 
[a] Substiluied for the previous clause hy the Opium and Revenue Laws (Extension of 
Anplication) Act, 1950 (XXXIII of 1050), S. 2 and Sch. [18-4-1950]. By S. 2 of this Act 
all the rules and orders mack; under this Act whicli were in force immcMliately t^eforc 
the commencement of this Act in certain par»s of India, were exlendtMl to, an<l would bo 
in force in, the rest of India except the State of Jammu and Ka.shmir. Andfnrther hy 
S. 4 any law corresponding to this Act in force in any Part B State, other than Jammu 
and Kashmir, or in the merged territory of Cooch Behar was reixfalcd, sulijcct to a 
saving clause. 


2« Repeal and amendment of enactments. [Rfj>mM hy the RepedUny and 
Amending Act, 1691 (XII of 1691), and the Aynemhng Act^ 1694 (IV of 1694) ] 


Preamble — Note 1 

[Ij Apart from providing that the oflence.s 
under the Opium Act are to be investigated, 
inquired into and tried in accordance with 
the provisions of the Cr. P. Cf>dc, the Act 
neither lays down any scheme of procedure 
for their investigation and trial under the 
Act, nor is there any section in the Act prohi- 
biting a Magistrate from taking cognizance 
of any offence under the Act except on a 
charge-sheet presented by the Police in ac- 
cordance with the provisions of the Cr. P. 
Code. Therefore where a Superintendent of 
Customs and Excise files a charge-sheet on 
the basis of an investigation by the Police and 
it is accepted by the Magistrate, the irregula- 
rity is curable under S. 537, Cr. P. Code and 
the whole trial cannot be said to have been 
vitiated. 1952 Madh-B 17 (21) [A I R V 39] t 
1952 Cri L Jou r 246. 


Section 1 — Note 1 

[1] The provisions of the Abkari and Opium 
Act are not intendiHl merely to protect the 
public revenue and the nrovisiouii contained 
tlierein arc haseni on public policy. (T2) 35 
Mail 582 (5m DR). 

[2] For complaints under the Abkari Act or 
under the Opium Act (1 of 1878), the ordinary 
Criminal PrcKredure Oxle, is not applicable, 
but the p;oce<lure contained in those Actj if 
tol>e strictly followrsl; and as cornolaiiitf by 
private persons art-! not nrovid(‘<l for by the 
procedure in those Acts, they must lx* treatiHl 
as not properly instituted, 1020 .Mad 604 
(605) [AIR V I6j : 52 Mad 613 t 30 Cri L Jour 


[3] A police officer may i>e authonw?d to 
investigate n on-cognizable cases under the 
Opium Act. But this power of fnvcftigation 
docs not necessarily bring the R- 

«elf under Ch. l4, Cr. T C. 

(597) [AIK V 291 I ILR (1942) I Cal 436 i 44 
CrI L Jour 146 (DB). 
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3« Interpretation*clau8e. 

In this Act, unless there be something repugnant in the subject or context 
•[“opium" means — 

^[(i) the capsules of the poppy (papaver somniferum L.), whether in 
their original form or cut, crushed or powdered, and whether or 
not juice has been extracted therefrom;] 

(ii) the spontaneously coagulated juice of such capsules which has 
not been submitted to any manipulations other than those neces. 
sary for packing and transport; and 
(Hi) any mixture, with or without neutral materials, of any of tlie 
above forms of opium, 

but does not include any preparation containing not more than 
0*2 per cent, of morphine, or a manufactured drug as defined in 
section 2 of the Dangerous Drugs Act, 1930;] 

^“Magistrate" means, in the presidency- towns, a Presidency Magistrate, and 
dsewhere, a Magistrate of the first class or (when specially empowered 
by the State Government to try cases under this Act) a Magistrate of the 
second class ; 

‘^[“customs frontiers" means any of the customs frontiers of India as defined 
by the Central Government under section 3A of the Sea Customs Act 
1878; 


SECTION 3 — SYNOPSIS 

1. Opium. 

2. Magistrate. 

3. Import. 

4. Transport. 

1. Opium. — [1] Opium as defined in S, 3 
does not include opium prepared or in course 
of preparation such as beinsi and beinchi. 
Hence a person in possession of both beinsi 
and beinchi is not guilty under S. 9, Opium 
Act, but is guilty under S. 10 (b), Dangerous 
Drugs Act. 1933 Rang 258 (258) [AIR V 20] : 
11 Rang 436 : 34 Cri L Jour 1085 (DB). 

[2] Pyaungchi and opium refuse are not 
opium within the meaning of S. 3, Opium Act 
as amended by Sch. 2, Dangerous Drugs Act. 
They now come within the definition of ‘pre- 

g ared opium* under S. 2 (f) (ii), Dangerous 
>rugs Act and possession of prepared opium 
in contravention of S. 4 (b) of that Act is 
punishable under S. 10 (b) of that Act and not 
under S, 9 (a) of Opium Act. 1937 Rang 346 
(347) [AIR V 24] : 38 Cri L Jour 1092. 

[3] Morphia is an alkaloid prepared from 
the poppy and is an intoxicating drug and 
comes within the definition of S. 3 of Opium 
Act 1922 Lab 216 (217) [A I R V 9] i 3 Lah 
230 : 23 Cri L Jour 580 (DB). 

[But see 1920 Lah 263 (263) [A I R V 7] : 1 
Lah 443 : 22 Cri L Jour 81. 

[4] The substance called Bondika Bhusa 
which consists of the shells of poppy heads 
l^ssesses in some measure the active proper- 
ti^ of opium and can be used as intoxicant. 
It therefore comes within the definition of 
cmium. The capsules in the definition include 
shells of the capsules and preparations of them, 
as they are parts of the capsule. 1936 Nag 
240 (241) [AIR V 23] : I L R (1937) Nag 141 : 
38 Cri L Jour 371. 

[But see 1956 PunJ 159 (160) {A I R V:43 C 
58] : I L R (1956) Punj 41« : 19^ Cri L Jour 
917 (DB).] 


[5] The word “pjuparation” designates a 
completed or manufactured article and nut 
an article in process of manufacture, the test 
being whether the stage has been reached at 
which it can be used. The word “admixture’’ 
refers only to a completed article and can 
only be applied after the mixing has been 
finished, ana not earlier. The articles designat- 
ed by both words only come within the scope 
of their respective definitions when they 1 m ve 
been prepared or mixed as the case may l)e. 
1924 Lah 99 (101) [AIR V 11] : 4 Lah 12 : 24 
Cri L Jour 668. 

[6] Opium in the form of coagulated juice 
of poppy is so well known in this country 
being widely used for medicinal and other 
purposes that any one can identify it and it is 
unnecessary to call in an expert to estal>lish 
its identity. If an Excise Inspector says that 
certain article is crude opium his testimony 
cannot be looked upon as merely an opinion 
of an expert and is entitled to weight as evi- 
dence even if no reasons are given for the 
opinion. 1952 All 118 (118) [AIR V 39] : 

Cri L Jour 288 (DB) * 1952 Ajmer 4o (1) (-1^) 
(1) [AIR V 39] : 1952 Cri L Jour 1386. 

[7] The possession of poppy heads from 
which the Opium had already b(^n extra c c 
cannot possibly be intended 

1958 Punj 77 (78) [A I R V 45 C 22] : 1 L R 
(1957) Punj 1371 : 1958 Cri L Jour 418 (U 

[8] Where the Excise Inspector a 

and the accus^ himself stated that the 
Inodity seized from the possession ot t c 
cus^ was contraband opium, it , 

that the commodity must be _ A 

be opium and need not be sent for ^ hernia 

analysis. (*56) 1956 Raj L W 54 (56). 

[9J Where the Excise Inspector 
able to say wither the article .vith- 
the possession of the atxused that 

in tfc meaning of S. 3 but i j ju^t the 

the article was opium ^ opium 

article need not be considered as opium 
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“iinj^rt” and “export, means respectively to bring into, or take out of, a 
State otherwise than across any customs frontiers; 

'•tran^sport” means to remove from one place to another within the same 
State; 


^ sale include sale for export across customs frontiers* and **seir* 

shall be construed accordingly,] 

definition by the Dangeroes Drugs Act, 19S0 (ii of 19:i0). 
ints 7 /r^Ti f in^P'c T cbiuseft/, by the Opium Law s ( Amencliimit) Act, 

^57 (LIlof lOoi), S. L [i.I-Il-1957]. [c] ('/. definitton in stib-stH'lmn (^) of S, a of iho 
Couo of^ Gruntniii Procedure, [tl] 6* irfciJfi/fiftfi for the former ifHinitions of ''import^*, 
export , sale*, hy the Opium and Hcvemie (Extension of 

Application) Act. 1950 (XXXllI of 1950), S. 2 (2) and Sch. [18-4-1950;. 


448 Prohibition of poppy cultivation and possession, etc., of opium. 

Except as permitted by this Act, or by any other enactment relating to 
opium for the time l>eing in force, or by rules framed under this Act or under 
any such enactment, no one shall — 

*[♦♦♦♦•♦• •j 

*‘[(a)] possess opium ; 

•[(6/] transport opium; 

^[(c)] import or export opium; or 
sell opium. 

[a] Sub-clauses (a) and (b), relating to ifie cultivation (d the poppy and the manufacture 
of opium, were omitted and tlie snbsmnent sub-clauses reJettere<l, liy tlitf Dangerous 
Drugs Act. 1930 (II of 1930), S. 40 and Sch. II. 


Section 3i — Note 1 (contdj 

the alisenco of chemical analysis. (*57) 1957 

Cri L Jour 237 (238) (Haj). 

2. Magistrate. — [1] TIic word ‘specially' 
in S. 3 of the Act, is used in speaking of indi- 
viduals and in contrast with tlie word 'gene- 
rally.* When by a notification of the Govern- 
ment a class of officials is invested with power 
to try certain oflence, such officials are only 
‘generally empowered,’ Per Sesha<jir\ Aiyar 
J. — Notification empowering all 2 ih 1 Class 
Magistrates to try all offences under the 
Opium Act is ultra vires of tlic powers given 
by the Act, as its effect is to enlarge the de- 
finition of Magistrate as given therein. 1015 
Mad 1159 (1160) [A I R V 2] : 16 Cri L Jour 
268 (DB). 

[2] Notification of Government published in 
the Fort St. George Gazette under date 4th 
Tune, 1915 empowered the Second Clasii 
Magistrates mentioned in the list appended to 
the Notification to try cases under the Opium 
Act. This is a special empowering within the 
meaning of S, 39, Cr. P. C. 1924 Mad 256 
(256) [AIR V 11] : 24 Cri L Jour 846 (JOB). 

3. Import. — [1] The offence of importing 
opium is an offence constituted by bringing it 
into the territory in question. It does not 
matter where it was before, providwJ it w'as 
outside the province. The offence is in bring- 
ing it in. If the goods once come across the 
border of the territory in question, if they 
come for and on account of the accused, with 
bis consent, let alone by bis procurement, the 
offence of importing is complete. It is not 
necessary to show that the accused did any- 
thing outside the territory. 1932 Cat 4^ 
(4^ [A 1 R V 19] ! 59 Cal 1065 : 33 Cri L 
Jour (DB). 


4. Transport. — [1] A hiving a 

licence for llu* posscssum iff opium as a Minli- 
cal priu tilioucr limited to 8 palaruK of opium 
sent his siTvaut to Sbolavaiam in the Ponneri 
taluk of Cbingleput distru t to buy 4 pabims 
of opium from a licenstnl vendor ol opium 
and bring to Madras — //fM, S, 3 . ubbolutely 
prohibits transport ol opium wlucli is delitUMl 
to mean llu* moving it from one place to 
another, except in the manner prescrilied by 
tlu; Act. By sending the servant to bring 
opium from Shol.ivarain to Madras (he iwjr- 
son was clearly transporting opium within 
the rneining of the Act. (3X)/ 13 Mad 191 
(192) (DB), . , , 

■2] A licensed cultivator of opimii took 
opium from Ilosbiarnur to the Jalandur Dili* 
trict where he sold it, lo a retail veudoi 
Jf 0 ld that in taking opium from one distrii t to 
anotficr tlio cultivator must nrrusvarily have 
transported it within (fie ifr-fiiuticn in S. 3, 
(’84) 1884 Pun Re (Cri) No. 13, p. 17 IH) 
(DB). 

Section 4 — Note 1 

[1] A person in poss(*ssion of l»o(fi Iwiitri 
and Ixffnchi is not !gullty under S. 9 but fi 
guilty under S, 10 (b), Dangerous Drugs Act. 
1933 Hang 258 (258) [AIR V 20) t li Rang 
436 : 34 Cri L Jour 1085 (DR). 

[2] It cannot lx? said that w.fi^u possession 
is on Irehalf of another it i« not possessi^ 
within the meaning of tlic Opium Act. Tiic 
offence consists in the possijssfon of an am- 
ount beyond tlie prescrffxjsl amount witriout 
reference to any question as to any ailegtia 
proprietary right to any portion of tlie opium. 
V05) I Weir 632 (833) (DB). 

[3] Under S. 4 the po^semioa of imjum was 
pi^bited except as permitted. Where the 
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S* Power to make roles to permit soch matters. 

The ^ [State Government] *[* * *] may, from time to time, by noti6cation 
in the OfBcial Gazette, make rules consistent with this Act, to permit absolutely, 
or subject to the payment of duty or to any other conditions, and to regulate! 
within the ' whole or any specified part of the territories administered by such 
Government, all or any of the following matters : — 

bj;* ♦ * ♦ * 

VWJ the possession of opium; 


Section 4 — Note 1 (contd.) 
accused was charged of being in illicit pos- 
session of opium, Held it was for the accused 
to establish, when his possession was found 
that it came within the exception and that 
the possession was permitted by the rules 
made under the Act. (’87) 1887 Pun Re (Cr) 
No.8p. 11(13, 14) (DB). 

[4] A person had a license from Collector 
under R. VI of the Rules framed by the Local 
Government under the Act for possession of 
opium as medical practitioner limited to 8 
palams of opium. He sent his servant to buy 
from a licensed dealer at Sholavaram and 
bring to Madras 4 palams of opium — I/eld, 
that by sending his servant to bring opium 
from Snolavaram to Madras the person was 
clearly transporting opium within the mean- 
ing of the Act. Such transport was illegal 
since the Act prohibits the transport of opium 
unless it conforms to Rules VIII to XIII. (*90) 
13 Mad 191 (192) (DB). 

[5] J was licensed vendor of drugs in the 
town of Mazaffargarh. He asked R who was a 
wholesale contractor of idrugs in the Multan 
district to send poppy heads. B obtained 
Rowana from the Collector of Multan district 
and sent the poppy heads. A was prosecuted 
for having contravened R. 24 or the Rules 
framed under the Opium Act as the poppy 
heads were transported without the permis- 
sion of the Collector of Muzaffargarh — Held 
that the conviction could not be supported as 
there was no ground for finding that A autho- 
rised B to transport the poppy heads other- 
wise than in accordance with law and the 
rules in force. (’87) 1887 Pun Re (Cr) No. 40, 
p. 92 (93) (DB). 

[6] A licensed cultivator of opium took 
opium from Hoshiarpur to Jalandur district 
where he sold it to a retail vendor — Held that 
in taking opium from one district to another 
the cultivator must necessarily have trans- 
ported the opium and as under the rules only 
a [farmer, a licensed vendor or a wholesale 
licensed vendor could transport opium, the 
cultivator was liable to punishment under 
S. 9. C84) 1884 Pun Re (Cr) No. 13, p. 17 (18) 
(DB). 

[7] The farmer of opium monopoly for re- 
tail vending of opium leased to another a 
skop for the retail sale of opium and other 
drugs to be supplied by the farmer — Held, the 
other person could not lawfully carry on the 
retail sale of opium without a license from 
the farmer. The agreement entered into bet- 
ween the parties was not equivalent to a 
license. (*81) 1881 Pun Re No. 114, p* 263 
(265) (DB). 

[8] Where the plaintiff, who was the fanner 
erf the monoperfy of the sale of drugs, entered 


into an agreement with the defendant whereby 
the latter as his servant or agent was to sefl 
drugs supplied to him by the plaintiff and h-uid 
over the proceeds of the sales to the plaintilf 
after deducting one anna per rupee as his re- 
muneration for his services — Held that the 
agreement was not illegal there being nothing 
in the Act or the rules framed thereunder to 
say that a farmer may not appoint an agent (.r 
servant to act for him in the sale of dregs, 
and the defendant could legally receive, aiici 
retain possession of the drugs without uny 
license trom the plaintiff. (’83) 1883 Km H * 
No. 105, p. 328 (330) (DB). 

[9] A and B who had obtained a license for 
the vend of opium from the Collector admitted 
C as a partner without the Collector’s sane- 
tion and though the conditions of tlie lica n-e 
prohibited /I, B from transferring or suh-letl- 
iag the privilege held, that the combined 
effect of Ss. 4, 5 and 9 of the Opium Act was 
to nullify a transfer made in violation of the 
provisions of the conditions of the lit t n^^e and 
C acquired no rights enforceable in law under 
it and that C’s partnership with J, was a 
transfer of the right of sale under the condi- 
tions of the license. (’12) 35 Mad 582 (5(S4) 1)H). 

[10] A sale of opium of more tlian 2 tolas to 
a single person in contravention of tlic^ terms 
of a license is a breach of R. 48 and is punisli- 
able under S. 9 of the Act. 1920 Lah 4u5 
[AIR V 7] : 1919 Pun Re (Cri) No. 33 : 21 Cn 
L Jour 180. 

[11] The section in prohibiting transport of 

opium contrary to the provisions of ttie Act- 
does not imply that in the case of a borich of 
that prohibition there can never be a l)ieacij 
of the prohibition relating to possession. Hence 
where a person is both in possession of the 
opium and is also transporting it in contraven- 
tion of the Act he is liable not only for the 
transportation of it but also for the possessimi 
of it. 1958 S C 935 (936) [A I R V 45 C 131 j : 
1959 SCR 1162: 1958 Cri L Jour 1432^ 
(Hence his separate conviction under els. (a) 
and (b) of S. 9 is valid.) , . , 

[12] Since possession without restriction ot 
incised capsules of poppy from which juice 
has been extracted is permitted by the ruit^ 
framed under the Dangerous Drugs Act sue 
possession is not prohibited by S. 4 or tins 
Act. 1957 Orissa 93 (95) [AIR V 44 C 28] : 
ILR (1957) Cut 128 : 1957 Cri L Jour 52/. 

Section 5 — Note 1 . 

[1] If it is proved that a person 
session on behalf of others as al^ of hi j 
o£ opium the total quantity of which ^ 
than all the joint owners are entitl^ to 

he woirfd not be guilty of 240 

Lah 342 (344) [AIR V 17] : 31 Cn L Jour 240. 
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the transport of opium; 

^[(c)] the importation or exportation of opium; and 

^[(d)] the sale of opium and the form of duties leviable on the sale of opium 
by retail : 

Provided that no duty shall l>e levied under an\ such rule or any opium 
imported and on which a duty is imposed by or under the law relating to sea- 
customs® for the time being in force or under "^ithe Dvingerous Drugs Act, 1930], 

t a] The words “subject to the control oi the Ciovernor-Geut'i\d-in-Coiuu'il“ wen^ 

\y A. O., 1937 [1-4-1937], [h] Suh-chnises (a) and rel.Umu tt> the cultivation of tho 

poppy and the nianutacture opium, were lunl the suhs^Huient suh-cLniseis 

re-lettered, by the Dangerous Dru^s Act, 1930 (ll ot 1930), S. 40 and Scii. ll. c] the 
Sea Customs Act, 1878 (\'1U ot 1878), Cliapter VIU. Idj Substituted tor ‘ 'sect ton 8“ by 
the Dangerous Drugs Act, 1930 \,ll of 1930), S. 4t) aud Scti, ll. 


STATE AMENDMENTS 

MADHYA PRADESH 

la clause (a) ot section 5 after the word “possession” insert the words “or use”. 

— M. B. Act XV ot 1955, S. 2 .17-0.1955'; read with M. i\ Act XXIII of 1958. 

WEST BENGAL 

For clause (d) the following clause shall be subsatuted niiinely : — 

‘Yfij the sale ot opium aud the form of taxation leviable on micIi sale.” 

-IViig Act V of 19 G, S, 3(2). 


Section 5 — Note 1 ^contd.) 

[2] Accused chargt^l of lieing in possession 

of opium excmling 3 tolas — Didcuce tliat 
there were other persons in the house who also 
consumed opium — Held, it lies upon the ac- 
cused to prove tliat he w.is in possession ot 
opium on behalf of other ix*rsons living in the 
house with him. (M)5) 1905 Pun Be iCr) 
No. 34, p. 72 (73) {DH)*K’02) UK)2 Pun He 
(Cr) No. 31, p. 82 (83)+(’97) 1897 Pun He (Cr) 
No. 13, p. 33 (34) (DB), ^ ^ 

[3] Under the amendt‘d B. 38 (2) of the 
Rules framed imder the Opium Act the amount 
ot chandu which two or more persons may 
without license at one lime have in their pos- 
session is limited to 1 tola. 'Phis amendment 
has rendered unnecessary a di^rusion on the 
conilict of the rulings reported in 1897 Pun 
Re (Cr) No. 13 and 1901 Pun Be (Cr) No. 10. 
1918 Lah 216 (217) [AIK V 5) •. 1918 Pun Be 
(Cr) No. 15 : 19 Cri L Jour 086 (DB). 

[4] A and H purchased 3 tola of opium each 
and B leK his share near 4 and went to fetch 
water. Held, that A could not under the cir- 
cum.stances be held to have been in possession 
of share of the opium and could not be 
convicttxl under S. 9. (’29) 30 Cri 1^ Jour <2/ 
(727) (Nag). 

[5] Rule 10 framed under S. 5 permits pos- 

session of either opium not exceciiing 3 tolas 
or intoxicating drugs not exceiniing 3 tolas or 
of both not exceeding 3 tola.s in the aggregate*. 
A person found in posse.ssion of 2i tolas ot 
opium and 2i tolas of chandu not maniifactur- 
ea for domestic use held properly convicted ot 
being in possession of opium 
contravention of the rule. (’90) 1890 Pun Re 
(Cr) No. 22, p. 49 (54). , ^ . 

[8lRule4(iii) (c) of the Rules framed by 
the Bmbay Government under S, 5 is a rule 
of evidi^cc as to the fact of possession aud not 
a rule as to the conditions of possesion as 
'Contemplated by S. 5 and as such is ultra vires 
trf the section. Therefore a couvictijm ba^ 
<m the rule is 1914 Sii^ 124 (l^) 

£AIE V 1] ; 8 Sind L R IdSi 16 Cn L Jour 136. 


[7] A broiisi'd i'uUiv.itor o( the poppy h id 
been cmivif t<*<l of .i brt’iu'h ot Uulr 9 ol tlie 
lluK'S m ide uuder S 5, ou the ground tli.it ho 
h.id ('Otisumi'il pf*P!W ht'iids n| his own growth 
iin<l therchv conttM veued I he rnles'"~^^tio/, that 
Buie 9 read iti coimei tiou with other rules did 
not necessarily iniplv that the linldt*r of a 
cultivator’s license was prohildti^l from ron- 
.sumiug opium of which he was lawfully pus- 
scsse<i undf’r his lii tuise. (’84) l^HI run Hu 
(C:r)No. 12, p. 10 (17) ',FB), (1875 Pun Bu 
(Cr) No, 7, i h'PrruU'i.) 

IH' Accnsml (ailing to inform patwari of 
(juantjty ol oiiUlurn of tlu ir poppy t'uUiva- 
\ion~-Hrld, there was nothing in I lie niles 
fr.inuHi under Ss. 5 and ll winch r<‘(|ulri*<l .1 
poppy ciillWMtor to luforifl P’**^^';'** 'pi.ioli* 
ty ot ool-tiirn ot poppv lic uls. v’H i) ISH J I’un 
lU-tCr) No. IB. p. 27 •2H)(UH.!. 

[Oj Holi- 9 if) ot tlx- niti-s iiiiolx t>y 
(wiviTimiinit providi'il tlxit i« nmiv.itov s 
liccixii; niiu'li! t'.r.mtml ‘iul)ii‘tt to ttic fomti- 
tion tli.it till' < oltiviitor sloill coUt or c oiix to 
1 ) 1 - eiitciotl oil Ins licciiso tli« iiolii.il oiit.liiiti 
ot poppy littuii'i — Held, tlxit to oimt (o 
the ciiti v tii.nlx wa. a liiciu h ot ll"’ < '.inhlo«i 
of (ho iicmise and not .1 (oiilravifittjoii of llm 
Ituli- lliat a l.cetiM- may Iki Rr.uiU-d <> 

ct-rtain sr«K.ifi.-<l comiillonf.. (’92) 1H92 I’m. l(o 
(Cr) No. 10, p. .'■>2 (51). 

1 10] Arcii.wsl wai charsi*.! with an o/t'-.ico 
fit selliog opium more than 0 l» “ 

past, in co.itrav.mtio.. ot .S .ami H .W '•* '•« 
Hole* p..,*e.l ,l,..no....l. r-//W.l,that tl, . wa a 
clear oUcncc ..Kain9 ll.c ruhw " 

the Act ami not a '' V* 

(’99) 1 Bom I. R fl77 (,B7«/ (OB). 

(Ill L'micr R. 49, 3 (f) of the R..W 

framil hy the I’.mjab Coyt. nmfcr S 5 r> tW 
Opium Act a retail licen«J<! for tht. ,alc rt 
^um it. ftouncl to keep corr« t rlaily 
of sale< of opium. A con‘ravimtlon of 

No 9 : SB Cri L Jour 419 (DB). 
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G. Duty on opium imported by land. [Bepealed hy the Dangerous Drugs Act, 1930^ 
(II of 1930). S. 40 and Sch. II.] 

‘{•7. Warehousing opium. 

The ^ [State Government] may, by notification published in the -^[Official 
Gazette], declare any place to be a warehouse for all or any opium legally 
imported, whether before or after the payment of any duty leviable thereon, 
into the territories administered by that Government, or into any specified part 
thereof, and intended to be exported thence. 


Section 5 — Note 1 ((yonid.) 

[12] Where a person to whom a license has 
been granted for selling opium omits to write 
up the accounts as soon as the transactions of 
each day are over he commits a breach of 
Rule 25 framed by Local Government of 
Oudh under S. 5 of Opium Act, and is liable 
to punishment under S. 9 (g) of the Act. 1925 
Oudh 350 (350) [AIR V 12] : 26 Cri L J 1300. 

[13] The rules framed in exercise of the 
powers conferred by S. 5 cannot be sent for 
reference under S. 432, Cr. P. C. because there 
is no express provision in the Act making the 
rules as part of the Act itself. 1956 Pepsu 73 
(73) [AIR V 43 C 2v3] : 1956 Cri L Jour 1014. 


[14] The accused was convicted under S. 9 
(g) of contravening the rule under Opium Act 
in that he contravened a rule made under 
S. 5 by not keeping a regular account of 
opium found in his possession — Held that the 
person who contravened a condition of a 
license imposed under a rule may be con- 
sidered guilty of a breach of the rule. (’86) 
1886 Rat 297 (298) (DB). 

[15] A person having license for the sale of 
opium is guilty of an onence under S. 9 if he 
permits some other person to act as salesman 
at his shop without express sanction of the 
Collector first obtained. (’04) 1 All L Jour 
245 (246). 


[10] Servant of licensed vendor of opium 
selling opium to person under 14 years — 
Master held liable under S. 9 even though he 
may not be aware of the sale. (*12) 13 Cri L 
Jour 282 (283) : 34 All 319 (DB). 

[17] The plaintiff a farmer of the monopoly 
of the sale of drugs entered into an agreement 
with the defendant whereby the defendant as 
his servant or agent was to sell drugs supplied 
to him by the plaintiff and hand over the 
proceeds of the sales to the plaintiff after de- 
ducting certain percentage as remuneration 
for his services — Heldy the defendant was not 
the lessee of the farmer, he was merely an 
agent or servant of the farmer appointed by 
him to sell drugs for him at a particular shop. 
The shop still remained the shop of the far- 
mer. Therefore, the defendant required no 
license from the plaintiff authorising him to 
sell the drugs. His possession and acts were 
t}K>se of the master or the principal. There 
was nothing in Act 1 of 1878 or in rules 
framed under it to say that a farmer may not 
appoint an agent or servant to act for him in 
the sale of drugs or to prevent remuneration 
of such agent or servant by a percentage on 
the process of the sales. (*oS) 188S Pun Re 
(Cr) No. 105 p. 328 (330) (DB). 

[181 While a contravention of the rules is 
punishable as an offence under & 0, a con- 


travention of the conditions of the permit is 
not penal. The only penalty for such a con 
travention is the cancelment of the license 
and the forfeiture of the money paid in pur- 
suance of the license. 1921 Oudh 143 (143) 
[AIR V 8] : 24 Oudh Gas 235 : 22 Cri L Jour 
743. 

[19] Certain poppy cultivators were charg- 
ed of having sold their produce without hav- 
ing first entered the amount on their licenses 
— Held that R. 21 was not applicable to cul- 
tivators of poppy because the patwari had 
neglected to supply the cultivator’s license. 
As there was no illicit cultivation of poppy 
and no extraction of opium the cultivators 
had not contravened the rules. (’85) 1885 Pun 
Re (Cr) No. 46 p. 104 (104) (DB). 

[20] Section 5 Cl. (f) of the Opium Act 
authorizes the local Government to frame 
rules for regulating the sale of opium and 
S. 9 makes it an offence to sell opium in con- 
travention of the Act and the rules so framed. 
The Local Government cannot, however, 
delegate this power of milking the rules to the 
Commissioner in Sind and therefore the last 
words of rule 39 “or in such form as the Com- 


missioner from time to time prescribes” are 
ultra vires. A breach of the terms of a license 
which is not in the form E as prescribed by 
the Act but in the form approved of by the 
Commissioner in Sind cannot be punished 
under the Act. COS) 8 Cri L Jour 188 (189) : 1 
Sind L R 70 (DB). 

[21] The amendment of R. 215 of the Pun- 
jab Opium Orders by the State Govermnent 
does not exceed in any manner the powers 
conferred on the Government under S. 5 of 
the Opium Act. 1950 Pepsu 73 (74) [AIR V 
43 C 23] : 1956 Cri L Jour 1014. 

[22] Punjab Opium (Restriction on Oral 
Consumption) Rules (1957) which in ellect 
introduced rationing leading to complete prev 
hibition are not inconsistent with the provi- 
sions of the Opium Act under which they 
were promulgated, nor are their provision^ 
beyona the scope of the Act. 1958 

(402) .[AIR V 45 C 114] : ILR (1958) Punj 


[23] Punjab Opium (Restriction on Oral 
Consumption^ Rules, 1957 — Constitutional 
validity — Rules do not impose unreasonab e 
restrictions on trade of opium and so do n ^ 

contravene Art. 19 (1) (^j r-Tiil* 

India. 1958 Punj 400 (402) [AIR V 45 C 114 j. 


[LR (1958) Punj 1332. , .. , 

[24] In the context the term 
in S. 5 includes restriction 
don of the oidum trade. 1^8 Punj ^ 

LAIR V 45 C 114] : ILR (1958) Punj 1332. 
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So long as the declaration remains in force, the owner of all s\ic!i opiom shall 
be bound to dej>osit it in that warehouse.] 

[a] Substituted for the original section, by A. O.. 1937 [1-4-1937]. 

8 * Power to make rules relating to warehouses. 

The Government] *[* ♦ •] may. from time to time, by notification 

in the ^[Official Gazette] make rules consistent with tins Act to regulate the 
safe custody of opium warehoused under section 7; tlie levy of fees for such 
warehousing; the removal of such opium for sale or ex|K>rtation; and the 
manner in which it shall be disposed of, if any duty or fees levialde on It l>e 
not paid within twelve months from the date of warehousing the same. 

[a] The words “subject to the control of the Covernor-Cenerul-in.Countir' were omiii^d 
by A. O., 1937 [1-4.1937]. 

9* Penalty for illegal cultivation of poppy, etc. 

Any person who, in contravention of tliis Act, or of rules made and notified 
under section 5 or section 8, — 

•j-* ♦ ♦ ♦ ♦ 

^[(a)] possesses opium, or 
^[(h)] transports opium, or 
^[(c)] imports or e.vports opium, or 
sells opium, or 

^[(e)] omits to warehouse opium, or removes or doe.s any ac t in re.s|x.*ct of 
warehoused opium, 

and any person who otherwise contravenes any such rule, 

‘‘(shall, on conviction before a Magistrate, lx* [)UMishal)Ie for each such offence 
with imprisonment which may extend to three years, with or without fine]; 

and, where a fine is imposed, the convicting Magistrate shall direxd the 
offender to be imprisoned in default of payment of the fine for a lenn which 


SIXTION 9 — SYNOPSIS 

1. Possession. 

2. Joint possession. 

S. Possession of railway receipt. 

4. Illicit possession. 

5. Transporting opium. 

6. Importing opium. 

7. Exporting opium. 

8. Illicit sale of opium. 

9. Master and servant. 

10. Offences in respect of keeping of ac- 

counts of opium. 

11. Violation of the conditions of license. 

12. Contemplating violation of provisions 

of the Act. 

13. Abetment of offences under S. 9. 

14. Frame of charge under S. 9. 

15. Evidence. 

16. Confession before Excise Officer. 

17. Onus. 

18. Jurisdiction. 

19. Punishment. 

20. Obtaining excess opium by personation. 
1. Possession. — [1] Possession implies 

both animus or knowledge and control Where 
the facts proved leave it uncertain whether 
the accused or someone else was the person 
who bad the knowledge and control necessary 


to constitute possession of tin* artich* M/ml, 
the? prosecution nuisi tail. 11)31 Marl 41M) (492) 
A 1 U V IH) : 32 Cri L Jour 1X17 + 1957 Him- 
Pr;i 37 (38. 39) [AlU V 44 C 14) : 1957 Cri L 
Jour 631 (2). (Where illicit r>i>ium was re- 
covered from a motor garage belmiKing to the 
accustd, it was hchl that even assuming that 
the {iccuserJ used to k<H.*p lus car in the garage 
and the same was in his possesston, still it 
was incumbent uixm tin? prosecution to esta- 
blish that the accused was in conscious pos- 
ses: on of the opium in niievtion ) 1951 Mad 

885 l2) (885) (AIK V 38 C 313j.' 52 Cn I. Jour 
1074. (In the filisence of pr(»of lliat the rnetli- 
cine or pills in fact conlamed opium and lha’. 
the shop-keeper was aware of tVie ptr*?M?nee of 
opium in tlic medicine or pills, his convu tion 
under S. 9 (a) of (he Opium Art rarnmt bo 
iipheld.)4)95{) All 364 (365) ! Alii V r; C 134]: 
51 Cri L Jour 980, (S^^ctirm 9 makr s ihi? ilirgal 
possession of opium an ojfruice )4*1950 Assam 
152 (153) [ A I a V 37 C 55] : 1 b H (19'M)) 2 
Assam 333 ; 51 Cri L Jour 073 (DH). (Mem 
recovery of opium from a hous<? ir whteh 
lives along with oth(*r p<?rsoris would not tw 
sudictent to show that he was in posscssi^ 
with knowledge of its exisfmc?e34«IfM2 Oudh 
270 (273) [A I K V 29] : 17 Luck 577 t 43 Cri 
L Jour 406, (Wliere a person does not 
reside in the premiies and opium (s recovered 
from the place of which he I* the Joint 
it cannot be presumed tbet the men I* 
conscious poisesitoo of the opium.>4H930 Cel 
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may extend to six months* and such imprisonment shall be in excess of any 
other imprisonment to which he may have been sentenced. ^ 

[a] Sub-clauses fa) and (b), relating to the cultivation of poppy and the manufacture of 
opium, were omitted and the subsequent sub-clauses reletter^, by the Dangerous Drut»«: 
Act, 1930 (II of 1930), S. 40 and Sell. II. [b] Substituted for “shall, on conviction before 
a Magistrate, be punished for each such offence with imprisonment for a term which may 
extend to one year or with fine which may extend to one thousand rupees, or with both 
by the Opium Laws (Amendment) Act, 1957 (LII of 1957), S. 3 [21-12-1957]. 


STATE AMENDMENTS 

ASSAM 

In its application to the State of Assam this section has been amended by Assam Act 

I of 1933. 

MADHYA PRADESH 

In its applicationjto the State of Madhya Pradesh, in section 9 — 

(1) in clause (a) after the word ‘possesses’ insert the words “or uses”; 

(2) for the words “one year or with fine wdiich may extend to one thousand rupees or with 
both” substitute the words and figures “two years or with fine which may extend to 
two thousand rupees or with both; provided that, in the absence of special reasons to 
the contrary mentioned in the judgment of the Court, such imprisonment shall nut be 
less than three months and fine shall not be less than Rs. 500”; 

(3) add the following Explanation to section 9 — 

^'Explanation. — The possession of a Railway receipt or a Postal receipt relating to 
an undelivered parcel of opium lying in a railway or post office prima facie constitutes 
possession of the opium within the meaning of clause (a) of section 9, unless the 
accused person is able to give a satisfactory explanation of its possession.” 

— M. B. Act XV of 1955, S. 3 [17-6-1955] read with M. P. Act XXIII of 195S, S. 3. 

MADRAS 

In section 9 for the words beginning with “imprisonment for a term” and ending with 
“or with both” substitute the words “imprisonment for a term which may extend to two years, 
€r with fine which may extend to two thousand rupees, or with both”. 

—Mad. Act XXXII of 1951, S. 2 123-10-1951]. 


Section 9 — Note 1 (contd.) 
ms (670, 671) [AIR V 17] : 32 Cri L Jour 245 
(DB). (Where there is undoubtedly ground 
for grave suspicion regarding possession 
against the accused but the element of rea- 
sonable doubt is not excluded, it would not 
be safe to conclude that the accused had know- 
ledge which is necessary to convict him of 
the offence. The onus or proving knowledge 
is upon the prosecution and relying solely 
upon the fact that the opium was found in 
the accused’s cabin without proof of any addi- 
tional or extraneous facts to establish any 
connection between him and the opium is not 
sufficient to discharge that onus.)4*1929 Rang 
121 (121) [A 1 R V 16] : 7 Rang II : 30 Cri L 
Jour 753 (’03) 16 C P L R 13 (17) (’12) 13 

Cri’ L Jour 122 (122) (Low Bur). 

[See also 1960 Orissa 139 (140) [A I R V 47 
C 42] : 1960 Cri L Jour 1126 (DB).J 

[But see (’ll) 12 Cri L Jour 178 (178) : 37 
Cal 24 (DB). (For the purposes of an offence 
under S. 9 nothing is necessary beyond pos- 
session of contraband opium. There is no 
particular frame of mind necessary. If con- 
traband opium is found in a boat, the owner 
^f the boat may be said to be in possession of 
the opium but not the crew of the boat.) *(’04) 
8 CalW N 349 (351, 352) (DB). (Where the 
existence of more than 5 tolas of opium in a 
boat is not accounted for satisfactorily, it is 
to be considered in possession of the person 
who is in possession of the boat as manghi. 
It cannot be considered as possession of the 
•crew.)] 

[2] Where opium was found in accused’s 
ibouse during his absaace, MM that posses* 


sion of opium could not be attributed to hiin 
in the sense required by law. 1914 Oudh 171 
(172) [AIR V IJ : 15 Cri L Jour 420. 

Iv3] li a licensed opium seller was in iIk* 
habit, when he went norne in the everiiru:, to 
put the opium in a locked box and make it 
over to G shopkeeper and neighbour of i' for 
safe custody during night. The key was u itli 
B himself — Held, such custody did not amount 
to possession by.O of the opium. (’03) 25 All 
263 (263). 

[But see (’ll) 12 Cri L Jour 185 (IB5) (DB) 
(Mad). (Where one person leaves a locked up 
box containing opium in the house of another 
person, the latter is in illegal possession of 
opium.)] 

[4] A and B purchased half a tola of opium 
each, B left his share near A and went to letch 
water — Held that under the circumstances A 
could not be held to have been in 
of B*s share. (’29) 30 Cri L Jour 72/ (<-D 

Empty house occasionally occupied l^ 
owner — Key of outer door >vith servant ^ 
Opium found in locked room inside house 
Key of locked room not with servant— 
held liable to account for opium. 1944 Ouoli 
297 (298) [AIR V 31] : 46 Cri L Jour 364. 

[6] Mere physical possession without kn^- 
ledge and assent would not constitute tna 
possession which in law is 
commission of an offence. Where a 3 

veiling in the care of person is ‘ i i 
carrying tins of opium, the presumption ^ 
be that tbe child was acting 
tion and control of the lator. 
the m e ans of knowing what kind of I^SS 
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PUNJAB 

’'**'*" .nd duH be 

(g) For the word^W thousand” the words "two thousand" shall Iw and 

snail be deemed to be subsUtuM, 

(3) The last para shall be deemed to be omitud, 

WEST BENGAL — Punj. Act III <d 1925. S. 2, 

(1) In section 9 for the words one year or with fine which tnav extend to one thousand 
rupees the words two years or with fine’* shall l>e mbs(iiufed‘, 

(2) For the word “Magistrate” wherever it occurs, the word “Court” shall l>c subMituf^fd; 

(3) To the section the following Explanation shall Ix' adthd, namely-- 

ii^rpianaUon.— -The possession of a railway rt'ceipt or a steamer or a male's I'cceipt 
relating to an undelivered parcel of opium lying in a railway nr stramtu’ ollice 
facie constitutes possession of the opium within the me.ming of clans<‘ (n) »>( section 9, 
unless the accused person is able to give a satislactory explanation ot its pvJNsessjon.” 

^ ~~lWMigaI Act V ut ID b. i. 

SECTIONS 9-A to 9-0 

ASSAM 

New sections were added after section 9 by Assam Act I of 193:C 

MADHYA PRADESH 

In its application to the State of. Madhya Pradesij. after section 9 the following new 

sections, namely, — 

9A. Import, export, ir ciu^fort , ^alc or po!i'-cs!^iOfi hi/ ntu* f‘n au<}(}ipr. 

(1) When opium is imported, exnorted, transported, sold or possessed by any orismi on 
account of any other person and such other person know.s oj has reason to believe lliat 
such import, export, transport, sale or possession is on his account, tlu’ oi>ium .snail, for the 
purposes of this Act, be deemed to lie imported, (‘xiwirted, (ransj[)orted. .sold or possessed fiy 
such other person. 

Nothing in sub-section sh all alisolve any ikusou who imports, a xports, trans- 
ports, sells or possesse.s opium on account of anotlier p'Tson, from liahdity to any punish- 
ment under this Act, for the unlawful import, export, transport, s.ile or possession <4 such 
opium. 


Section 9 — Note 1 {t'<intd.) 

Ivis companion is taking about w'ith him an<l 
of satisfying himself that tlie chii<l was not 
carrying ('ontral)and and breaking the law and 
of preventing him from doing so. (’92-96) 
1892-96 Upp Bur Uul (140). 

[7] Any possession of opium beyond the 
prescribed quantity amounts to an ollence 
under the Opium Act and Ktdes. It cannot be 
said that when possession is on iudialf of 
another it is not possession within the mean- 
ing of the Opium Act and the Hides. The 
offence consists in the pos.session of an amount 
beyond the prescribed amount without refer- 
ence to any question as to anv alleged proprie- 
tary right to any portion of the opium. (’65) 1 
Weir m2 (823) (DB)4-1034 Hang 82 (82) [AIK 
V21]. (It is the mere illegal possession that 
is punishable and that possession does not rest 
on any presumption that tlie law orders to be 
drawn.) 

[8] The mere fact that a passenger by boat has 
contraband opium with him places no liabi- 
lity on the boatman to give any satisfactory 
account of the opium; more especially where 
the prosecution evidence shows that it was the 
passenger who had the opium; the boatman, 
in such a case cannot be convicted under S. 9, 
the Opium Act. 1920 Cal 741 (741) [A I H V 
7] : 22 Cri L Jour 21 (DB). , . 

[9J The mere possession of the paraphemaiia 
of opium smoking is not in itself 
under S. 9. 1931 mng 14 (14) [AIR V IHj : 32 
Cri L Jour 508. , , 

{10] Any possession of opium beyond tne 
presmribea quantity amounts to an oiience 


under the Act. The offr^nce e{»ii*iists in the 
possGssicm of the amount beyoini tlie pre- 
.S(ri hed amount without referemo to any 
question us to any alleged proprietary right to 
any portion of the opium. (’02) I Weir 822 
(822) (DB). 

(llj The mere fact of opium having I KX>n 
di.scovi'red on heing pointed out hy the ac- 
cused w<udd not l>e sutiicient to prove possefi- 
-sion ol th(* opium by tlie accused within S, 9 
of tlie Dpiuru Act, but wliere he makcii a ftlattv 
inent that he has buried opium at a certain 
place, that, along with the prcHlucti<»r» nf the 
opium from llte sp<it referred to in tlu^ sCife- 
ineitt, IS snlficient to (!sfaidi‘d» tiie ai i 
possession and control over r-jiium even 

thfJugh the npat where it was Inirlfxl war 
neither ovvuctf nOr possessetl hy the iicf us*^r 
1951 Him ITa 28 (20; [A 1 H V 28 C 7] : 1952 
Cri 1. jour 267. 

112] The mere fact that illicit opium was 
r€*covered from fxn.sessiou of accused from 
different places will not divide his [xnsennon 
so as to constitute different offences ol posses- 
sion W'itli regard to it, ami as such tfarre can 
Ik? no question of separate triaU under 8. 
Criminal P. C. 1980 Punj 842 {64 h. ,A I H V 
47 C 227] : 1980 Cri h Jour 185 1 . 

[13^ The possession of poppy heads from 
whict the opium halt already 
IS not an offence nndi^T the 8<?ctimt 19^ 

’a™ i‘oM cli L fi? .l» I'll .1^ 
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9B. CrimifMl lidbUity of licensee for acts of servants, — When any offence punishable 
under section 9 is conamittra by any person in the employ and acting on b^alf of the 
holder of a licence, permit or pass granted under this Act, such holder shall also i>e 
punishable as if he had himself committed the offence, unless he establishes that all due 
and reasonable precautions were exercised by him to prevent the commission of such 
offence. 

9C* Penalty of certain acts by licensee or his servant. — If the holder of any licence, 
permit or pass granted under this Act, or any person in his employ and acting on his 
behalf— 

(a) fails rto produce without satisfactory explanation such licence, permit or pass on 
the demand of any officer empowered by the State Government by notification in 
the Official Gazette to make such demand, or 

(b) in any case not provided for by section 9,. wilfully contravenes any rule mads 
under section 5 or section 8, or 

(c) wilfully and knowingly does any act in breach of any of the conditions of the 

licence, permit or pass, for which a penalty is not prescribed elsewhere in 
this Act, 

he shall, for every such offence, be punished with fine which may extend to five hundred 
rupees. 

9D* Penalty for possession of opium in respect of tohich any offence has been committed . — 
If any person without lawful authority has in his possession any quantity of opium 
knowing the same to have been unlawrully imported, transported or manufactured or 
knowing that the prescribed duty has not been paid thereon, he shall be punished witfi 
imprisonment for a term which may extend to two years, or with fine which may extend to 
two thousand rupees or with both. 

9E. Penalty for allowing premises to be used for com7nission of of fence. — Whoever, 
being the owner or occupier or having the use of any house, room, enclosure, space, vessel, 
vehicle or place knowingly permits it to be used for the commission by any other person of 
an offence punishable imaer section 9 on conviction be punishable with imprisonment for 
a term which may extend to two years or with fine which may extend to two thousand 
rupees or with both. 

9F. Penalty for attempting or abetting offence. — (1) Whoever attempts to commit an 
offence punishable under this Act, or to cause such an offence to he committed and in 
such attempt does any act towards the commission of the offence, shall, on conviction, he 
punishable with punishment provided for the offence. 


Section 9 — Note 1 (contd,) 

C 28] : ILR (1957) Cut 128 : 1957 Cri L Jour 
527 1950 Punj 159 (160) [AIR V 43 C 58] : 

ILR (1956) Punj 416:1956 Cr iL Jour 917 (DB). 

[14] Where a prosecution was lodged on the 
basis of recovery of certain incriminating 
articles from a house, unless the house is 
shown to have been in the occupation and 
control of the accused, the mere factum of 
recovery of the incriminating articles there- 
from cannot fasten criminal liability on 
him. 1950 Him Pra 29 (27) [AIR V 43 C 12]; 
1956 Cri L Jour 747. 

[15] Large quantity of opium found in 
house of accused — Circumstances of case 
raising inference that accused had knowledge 
of presence of opium in his house — Accused 
failing to account satisfactorily for possession 
of such opium — Accused held guilty under 
S. 9. 1949 Assam 73 (74) [A I R V 36 C 35] : 
51 Cri L Jour 51 (DB). 

2. Joint possession. — [1] There may be 
a joint criminal possession of an excisable 
article by several persons. Each case must be 
decided on the evidence. Certain quantity of 
opium was discovered in an house occupied by 
three brothers living jointly* It was held that 
in the circumstances of the case eldest brother 
alone should be convicted. 1938 Lah 320 
(321) [AIR y 251 ; 39 Cri L Jour 48a 
[2J Two brothers were the Joint owners of 
the shops from which illicit opium was re- 
covered. The elder brother had had possession * 
of opium under a license previously — HM that 


the presumption might safely be made that 
the possession of the opium was that of the 
elder brother and that the younger brother 
should not be held guilty. 1925 Lah 477 (478) 
[AIR V 12] : 6 Lah 311 ^ 26 Cri L Jour 1268. 

[3] If it is proved that a person is in posses- 
sion on behalf of others as also of himself or 
opium the total quantity of which is less than 
all the joint owners are entitled to possess he 
would not be guilty of any offence. Two per- 
sons were found in possession of 9 mashas of 
chandu, the amount allowed by law to each 
person being 6 mashas i.e. they were in joint 
possession oT less than the two of them could 
nave held separately — Held that neither ot 

them could be convicted of an offence^ under 

Opium Act. 1930 Lah 342 (344) [AIR V L j • 


31 Cri L Jour 240. , r i 

[4] The accused was charged for being in 
possession of llj tolas of opium and acquitted 
on the ground that there were 

of his family who took opium — Held that it 
order of acquittal was wrong for there w 
no proof that the accused was in possess^ 
of the opium on behalf of other meinbers 
the family. (’05) 1905 Pun Re i^r) 
p. 72 (73) (DB) + (’02) 1902 Pun Re (Cr) 

31 p. 82 (83) (DB). 

[5] A person found in poss^si^ of a 
fcity of opium in excess of what he oan 
fully possess for his own personal 

>f in^ence under S. 9 and the 
used to give opium to the oth« 
tiis family to eat does not make them ] 
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u,, aUtsM offence punisl»ble under this Act, shall, whetlier such offence 

be (W pej^ committ^ in Mnsequence of such abetment, and notwithstanding anything 
contained in secticm 116 of the Indian Penal Code, on conviction, be punishable with the 
imprisonment provided for the offence, 

Exti^nation. — The word ‘aliets’ as used in this section and in section 9G has tlie same 
meaning as in section 10/ of the Indian Penal Code. 

u «»• aUtlin^ o//*nc# outside Madhya I'radaiih. — Anv person 

who in Madhya Pradesh aUenipts or uliets tiie commission in any place outside Madhya 
Pradesh ot any oirence pimishable under this Act or under llie provision oi any corit^ixsnd* 
ing law in lorce in that pjace, or dtx*s any act prt*paratory to. or in fiiithorance of any act 
which, It committ^ in Madhya Pradesh, would constitute an offence under this Act. shall 
be punished with imprisonment for a term which may extend to two ycAnt, or with fine 
which may extend to two thousand rupees or with l>oth. 

ETplanaiion. — The ofieuces referretl to in this section are indei^inulent of the exist- 
ence, location, possession, original destination or other attribute of the opium to which 
they relate. 

9H. En}ianced punishment after jireriotcs caritnr/iofi, — Wlioever, having bi'cn convucted 
of an offence punishable under st»ctions 9. 9A, 9H, 9C, 9D, 9K, 9F and 9C; is again con- 
victed of any offence punishable under any of those sections, shall fie liable for each such 
subsequent offence to twice the punishment which might he imposed on a first conviction 
under this Act: 

Provided that nothing in this set lion shall prevent any offence, w’hieh might otlierwise 
have been tried summarily under Chapter XXlI of the Code of Criminal Prot^hmv 1898, 
from being so tried. 

91. Special provision regarding fine, — Notwithstanding anything contained in 
section 32 of the Code of Criminal Pr<K:edure, 1808, it shall Ik? lawful for any Magistrate 
of the first class to pu.ss a .sentence of fine exeetxling one thousand rupee.s on any person 
convicted of contravening the provisions of sections 9 to fKa. 

9J. Security , for alistaining from commtsston of certain of fences. ( J) W\vctwvt^T any 
person is convicted of any offence punishable under stH tioiis 9 to IXJ and the Magistrate 
convicting him is of opinion that it is necessary to rrnpiire sucli person to execute a bond 
for abstaining from the commission of offences punishalile under those .sections, tlie Magis- 
tratemay, at the time of passing sentence on such |>erson, order him to c)(t?cute a iKuid for 
a sum proportionate to his means, w*ith or without .•iureties, for abstaining from the com- 
mission ot such offences during such iXTiod not exccHHling thrw years. I'he Magistrate 
shall, in his order, also specify tlie term of imprisonment the accused shall serve in the 
twent of his failure to execute bond, such term not excelling one year in any t ase. 


Section 9 — Note 2 (contd,) 
possessors of opium with him. 1918 Lali 372 
(372) [AIR V 5]: 1918 Pun lie (CT) No, 3 : 19 
Cri L Jour 304 (DB). 

[6] Where proceedings for lieing in unlaw- 
ful possession of opium arc taken against a 
memoer of a joint family not being the bead of 
such joint family, the opium being found in 
the common room of the joint family house it 
is incumbent on the prosecution to give good 
evidence that the opium was in the exclusive 
possession and control of the particular mem- 
ber of the joint family who is sought to be 
charged with its possession, (^99) 2 0udh Cas 
99 (101). 

[7] It is not always that the wife cannot he 
held responsible for what she and her husband 
are fouim in possession of. To make the wife 
liable for illegal possession ot opium jointly 
with her husband something more must l>e 
proved beyond the fact that the opium was 
found in the house w^here boll) lived and that 
she knew of its existence. 1937 Rang 434 (436, 
437) [AIR V 24] : 39 Cri L Jour 278. 

[8} Possession of husband does not 
*arily connote that the wife is also h^hle 
under S. 9. 1935 Pesh 68 (69) [AIR V 22] : 36 
Cri h Jour 1437, 

[9] When at a search conducted by the 
£xcise Inspector, a packet of opium was 
lecovered from a box in a house of which the 
uccused was the master, be must be helu to be 


the p<*rson in possession ol opium. It is not 
necessary for tne prosct ution to prove who 
put it in that box. A wife cannot txj Md to 
be in joint pos.session with her luisband of 
anything found in the house. (’30) 19W Mad 
W N 1103 (1105;, 

jlO] Where the jk?! it inner 's cook room 
which was the place in which opium was 
found wa.s such that sev^eral persons had ec|ua! 
riglit of access thereto — lleUl that petitioner 
could not lx? convicted of illegally po.s.vessing 
apium. 1922 Pat 387 (387) (AIR V 9j r 23 Cri 
L Jour 264. 

[11] Husband and wife living (ogetlicr — 

Contraband opium of one tintia weight re- 
covered from tin tema in house and of two 
tolas and twelve? arina.s weight from pt'rsmi of 
wife — No definite evidence le*l against lonhsind 
either for pmsexsiou or for a 1x4 ting wile for 
possessing opium — Conviction of ^husband 
neld could not bo maintained. 1955 N U G 
(Assam) 4217 [AIR V 42j. , ^ 

[12] Ex(:i.sable articles recovercil from a 
place in a house m'cupied by the accused, hi« 
aged father and his son—Artit m ■ recovered 
under such circumstances that perion# fre- 
quenting tlie house must have Iscxm aware of 
Uieir existence Accusrfd confesfing Mom 
excise officer that he had kept these article# in 
the house and that hi# fiitber and ioa h«i 
nothing to do with— Aocused Md «'« 
convictod under S. 9 (a) of the Act. ( 5ff/ U-R 
(1955) Cut 109 (111, 112). 
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(2) The bond shall be in the fonn contained in the Schedule hereto annexed, and the 
provisions of the Code of Criminal Procedure, 1898, shall, in so bir as may be, ap^y to ail 
matters connected with such bond as if it were a bond to keep the peace ordered to be 
executed under section 106 of the said Code. 

(S) If the conviction be set aside on appeal or in revision, the bond so executed shall 
become void. 

( 4) An order under this section may also be made by an appellate Court or by the 
High Court when exercising its powers of revision.’* 

— M. B. Act XV of 1955, S. 4 [17-6-1955] read with M. P. Act XXIII of 1958, S. 3. 
SECTIONS 9A to 9G 
WEST BENGAL 

After section 9 the following new sections shall be inserted,— 

“9A. Jmportt export, transport, ’•'sale or possession by one person on account of another.^ 
(I) When opium is imported, exported, transported, sold or possessed by any person on 
account of any other person, and such other person knows or has reason to believe that 
such import, export, transport, sale or possession is on his account, the article shall, for tlu* 
purposes of this Act, be deemed to be imported, exported, transported, sold or possessed hy 
such other person. 

( 2 ) Nothing in sub-section f shall absolve any person who imports, exports, trans- 
ports, sells or possesses opium on account of another person from liability to any punish- 
ment under this Act, for the unlawful import, export, transport, sale or possession of siu h 
article. 

9B. Criminal liability of licensee for acts of servant. — When any offence punishable' 
under section 9 is committed by any person in the employ and acting on b^alf of tl;c 
holder of a license, permit or pass granted under this Act, such holder shall also hi 
punishable as if he had himself committed the offence unless he establishes that all lIiu 
and reasonable precautions were exercised by him to prevent the commission of such 
offence. 

9C. Penalty for certain acts hy licensee or his servant. — If the holder of any license, 

E ermit or pass granted under this Act or any person in his employ and acting on his 
ehalf 

(a) falls to produce without satisfactory explanation such license, permit or pass on the 
demand of any officer empowered hy the Piovincial Government by notification in 
the Official Gazette to make such demand, or 


Section 9 (contd.) 

3. Possession of railway receipt. — 
[1] Per Richardson J. — When the consignee 
of a railway receipt knows that a parcel 
containing opium has been sent to him, the 
possession of the railway receipt constitutes 
possession of the opium. 1919 Cal 777 (778) 
[AIR V 6] ; 46 Cal 820 : 20 Cri L Jour 629 
PR). 

4. Illicit possession. — [11 The quantity 
of opium that may be possessed by any person 
is determined by the rules issued by the 
Government under the powers conferred by 

S. 5 of the Act. Where the possession of the 
accused is not contrary to the terms of his 
license he is not guilty. 1917 Lah 436 (436) 
[AIR V 4] : 1917 Pun Re (Cr) No. 41 : 18 Cri 
L Jour 977 (DB). 

[2] Possession of a black substance con- 
taining only traces of opium and hardly more 
than one per cent, of it and which is unfit to 
be used as opium, is not an oflFence for which 
the person possessing it is liable to conviction 
wnder the Opium Act as for illegal possession 
of opium. 1917 Cal 307 (308) [AIR V 4] 1 17 
Cri L Jour 412 (DB). 

[31 The Opium Rules 1910 include' beinchi 
in wnat is there called ^^defined opium” and 
allow the possession of such opium by a non- 
Burman upto 3 tolas in weight if bought by 
him from a licensed vendor. 1914 Upp Bur 15 
(15) [AIR V 1] : 2 Upp Bur Rul 1 ; 15 Cri L 
Jour 532. ({1892.96)1 Upp Bur Rul 133, hdd 
no longer good law.) 


[4] A person in possession of both IxMiisi 
and beinchi is not guilty under S. 9, Opium 
Act but is guilty under S. 10 (b), Dangerous 
Drugs Act. 1933 Rang 258 (258) [AIR V 20: : 
11 Rang 436 : 34 Cri L Jour 1085 (DB). 

[5] Pyaungchi and opium refuse are not 
opium within S. 3 — Registered opiuni-smokur 
found in possession of three tolas of raw 
opium and some pyaungchi and opium retuse 
— Person held could not be convicted. 1937 
Rang 346 (347) [AIR V 24] : 38 Cri L Jonr 


[6] The opium water in the rules and direc- 
tions made under the opium Act is a mixture 
of water with capsules of the poppy or with 
the juice of such capsules of the poppy or a 
mixture of such with neutral materials. A 
registered opium-smoker being legally entiUea 
to possess opium for his own consumption, 
possession oi prepared opium mixed watn 
water does not amount to an 

the Opium Act. 1937 Rang 194 (19 d) [AIK 
V 24] : 14 Rang 694 t 38 Cri L Jour 765. 

[7] There is no rule allowing a person to 
possess opium purchased by 

nor to possess opium in ^cess oi 
which has been purchased for other pers > 
or which has been handed ^fr to him to 
carry. (1892-96) 1 Vpp Bur Rul 137 (137). 

[81 An authorised agent of a i 
li<Uee is authorised to ketp oP 
license in his v^d -mount 

allowed by the ltcen» 
found *i8 not beyoiid die limit rOf ms 
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fh) iB My case not provided for by section 9» wilfully contravenes any rule made 
under section 5 or section 8. or 

(c) wilfully and knowingly does any act in breach of any of the conditions of the 
license* permit or pass, for which a penalty Is not prescribed ^sewbere in this Act, 
he shall, for every such offence, be punished with fine which may extend to five hundred 
rupees. 

9D. Penalty ^or po^ssion of opium in resp/urt o/ which tin ofjence has teaa committed,'^ 
If anv person without lawful authority has in his possession any quantity of opium know, 
ing the same to have been unlawfully imported, transported, or manufactured or knowing 
that t^ prescribed duty has not been paid thereon, he shall In* puiunIkhI with imprison, 
meat for a term which may extend to two years, or with fine, or with both. 

9E. PenaXiy for attempting or abetting offence. — Whoever attempts to commit or alx*l» 
the commission of an offence punishable under this Act, shall \ye punislml with the 
punishment provided for such offence. 

Explanation. — The word “uliets*’ as used in this sei tion and in section OF luis tlio 
same meaning as in section 107 of the Indian Penal Coile. 

9F, Penalty for attempting or al>eUing of fence outside West Pengal. Kari>innn/ioK:— Any 
person who in West Bengal attempts, or alK*ts the commission, in any place outside West 
Bengal, of any offence punishable under this Act or under the i)rovisions of any correspond* 
ing law in force in that place, or does any act preparatory to, or in furtherance of, any act 
which, if committexi in West Bengal, would constitute an ollence against this Act, shall be 
punished with imprisonment for a term which may extend to five years, or with fine, or 
with both. 

Explanation: — The offences referred to in this section are independent of tlic existence, 
location, iX)ssession, origin, destination or other attribute of the opium to which they 
relate. 

9C. Enhanced punishment after previous conviction. — Whoever, iiaving been convicted 
of an offence punishable under sections 9, 9A, 9B, 9C, OD, 9E, or 9F, snail be piilty of 
any offence punishable under any of those stx tions shall In* liable for each sucli siib.se<3uent 
offence to twice the punisluncnt which might be irniwseti on a first conviction under 
this Act: 

Providetl that nothing in this section sliall prevent any offence, wliich might otfuTwise 
have been tried summarily under Cliapter XXII of the Code of Criminal Procedure, 1898, 
from being so tried. — Heng. Act V ol 19:Vh S. 5. 


Section 9 — Note 4 (contd.) 

conviction cannot stand. 1921 Call 169(170) 

[AIR V 8]. 

[9] In cases under S. 9 for possession of 
contraband opium it is the duty of the pro- 
secution to send the article* in (luestion to the 
cbetnical examiner for ebevnieal examination 
because, without it, it cannot be said as to 
bow mueb percentage* ol the sv\bstauce in 
Vbeie wYneb wouYd make its possession cuYpa- 

b\e. C57Y Cti C lour ZTi 

5. Transporting opium. — [1] A licenswl 
cultivator of opium took opium from lloshiar- 
pur to Jalandhar district where he sold it to a 
retail vendor— Krid that in taking opium from 
one district to another the cultivator must 
necessarily have t ran. sported the opium and as 
under the rules only a farmer, a licens^i 
vendor or a wholesale licensed vendor could 
transport opium, the cultivator wa.s B**h!e to 
punislMent under S. 9. (’84) 1884 Pun Re 
(Cr) No. 13, page 17(18) (DB). 

[2] iff. debarred person found in possesion 
of opium while carrying it to shop i' 
vendor — M producing transport license sssuea 
in name of JP— A/ held rightly convicted under 
S. 9 (b) but P*8 conviction was set aside. 19j^ 
Mad 52 (52. 53) [AIB V 32] : I L R (1945) 

[3] Under R. VIII of the Opit«n Rule* ot 
1881 , a farmer desiring to tran*TOrt optum 
Ixtin Qoe taluq to another taluq 

dMrkt moat ~wh«i the taluq* of the d.stort 
«w faraiad to different farmers" obtain a pa»» 


for each consignment from tin* oliieer.in- 
charge of the excise revenue of the district or 
from th(^ Talisildar of the talufi. (’05) 1 Weir 
833 (833). 

[4] Where opium was recovered on search 
tiom a car diiriiig transport, ^all tl»e occupants 
of t\\c CUT nuist be nresvuned to commit an 
offence in respixt oi tV\at opium umlcr t\m 
Act, unless they can s\iow that they Irad a 
r\v,b\. Vo VT.vusvH>Tt M \t\ Vbe maoner in wlvVcb 
VVtev were dout®. Vtii 

2H6, \ MW V C IOAY ; \Vir>H Cti W lour 1W)4. 

(51 Wlicro a ptirson traiwport* opium .iiul (» 
in possession <>( it at fhe time of tniroomto.g 
it. he commits two offences, viz , (IJof tratis- 
iKirting opium ami (2) of m.sscssiiig opium and 
i,e can lx- convicted of .oth I'*! 

S C 935 (936) [aUI V 45 C 131] : 19o9 S C H 
1162 : 1958 Cri 1. Jour 1432. 

fei H the i>erson possc»»ing opium <lo<-s not 
carry it hirnscH hut 

Derson for carriage in a < a* m rsmi 

Carrie* the <h<m 

of the car wouh) di “hiu^ m 

fo TZm Ix^KtTor of th. offence ot 
transDOrting and tl>c occnt>aot» of «ich a car 
t»«f driver can te said to have tran^ 
il e oXm if if i* *»wwn tliat the 

^um in ihe tar was *" K*^y^Tn1‘r rm4 * 

M contraband Ofdvm 
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Section 9 — Note 5 (ccntdj 
would be no offence. In order that a person 
he held to have committed the offence under 
S. 9 (b). there should be a finding that he 
Icnew that he was transporting contraband 
opium. 1953 Him Pra 36 (37) [ A I R V 40 C 
16] : 1953 Cri L Jour 590. 

0. Importing opium. — [1] The offence 
importing opium is an offence constituted by 
bringing it into the territory in question. It 
does not matter where it was before, provided 
it was outside the province. The offence is in 
brining it in. If the goods once come across 
the border of the territory in question, if they 
come for and on account of the accused with 
his consent, let alone by his procurement, 
the offence of importing is complete. It is not 
necessary to show that the accused did any- 
thing outside the territory. 1932 Cal 405 
(466) [AIR V 19] ; 59 Cal 1065 : 33 Cri L Jour 
267 (DB). 

[2J One V hired N*s cart to carry cumin- 
seed from Ranapur into British India. Illicit 
opium was found concealed in the cuminseed. 

V and N both were convicted of illegally im- 
porting opium without a licence — Held as 
there was nothing to show that V knew that 
N was carrying opium in his cart he could 
not be convicted. (*88) 1888 Rat 378 (378) 
<DB). 

[3] Where a person under a pretended 
name consigned from Kotah, a native state, 
into Cawnpore in British India, bags of maize 
containing considerable quantity of opium 
which was detected at Cawnpore and search- 
ed in his presence — Held that the offence 
under S. 9 was committed. 1924 All 558 
(559) [AIR V 11] : 46 All 146 : 25 Cri L Jour 
612 (DB). 

[4J Per Shamsul Euda J. — When the 
consignee of a railway receipt knows that a 
parcel containing opium has been sent to him, 
the possession of the railway receipt amounts 
to importing opium. 1919 Cal 777 (778) [AIR 

V 6] : 46 Cal 820 : 20 Cri L Jour 629 (DB). 

[5] Where the case against the accused is 

that he imported opium, and he did so by 
carrying it himself, and his possession was 
the metnod of importing it, the magistrate is 
not justified in convicting him for two sepa- 
rate offences under S. 9 (a) and S. 9 (c) of the 
Opium Act for the same act, and in imposing 
two separate sentences therefor. 1950 Assam 
5 (6) [AIR V 37 C 2] : 51 Cri L Jour 240 (DB) 

1952 Madh B 17 (19) [AIR V 39] : 1952 Cri 
L Jour 246. 

7, Exporting opium. — fl] Where the 
accused tendered a parcel of opium at the 
Post Office for despatch to Burma but the 
parcel was opened by the Post Master at the 
^ace of despatch on account of information 
received ana sent on to Burma marked 
“doubtful** with a view to the identification 
of the consignee — Held that the accused did 
not commit the offence of exporting opium 
under S. 9 as the parcel was seized by the 
authorities before de^I^atch and it ceased to 
be in the Po^ Office on accused’s account 
before it left India for Burma, (’ll) 12 Cri L 
Jour 116(117) (Ml). 


[2l An unlawful possession of opium with 
the intention of eventually exporting it, does 
not amount to “exporting” opium. 1919 Lah 
143 (143) [AIR V 3]: 1916 Pun Re (Cr) No. IS- 
17 Cri L Jour 194 (DB). 


8. Illicit sale of opium. — [1] Several 
persons were found present in a house one of 
whom was smoking Chandu on the premises 
and there were found three pipes, two iron 
needles, one pair of tongs, one lamp and one 
smoking pillow. The quantity of opium found 
was within limits allowed by law. Held that 
the facts of the case were not sufficiently 
strong to allow a presumption to be dmwn 
that an illicit sale of opium was being carried 
on in the premises. (’10) 11 Cri L Jour 138 
(138) (Ail). 

[2] There is a clear distinction between use 
of morphia in practice by an appro v(*d 
medical practitioner and sale of morphia h> 
him to his patients. A sale is punishahle 
under S. 9. 1920 Cal 403 (406) [AIR V 71 • 
21 Cri L Jour 497 (DB). 

[3] Accused convicted for having possessed 
opium in excess of quantity shown in the 
stock register and hidden in the premises ~ 
Cakes of opium supplied by the treasury 
proved to be often of overweight — Excess 
cannot be assumed to be due to selling under 
weight — Conviction was set aside. 1928 Cal 
324 (325) [AIR V 15] : 30 Cri L Jour 37. 

[4] Mere preparation of sugar-mixed opium 
pills is no offence, though prepared with in- 
tent to sell. 1924 Lah 529 (529) [AIR V 11] ; 
25 Cri L Tour 660. 

[5] Selling opium without license and im- 
porting foreign opium into British India are 
different offences. 1937 Nag 188 (189) [A I K 
V 24] : I L R (1939) Nag 297 : 38 Cri L Jour 
542. 


9. Master and servant.— [Ij The custody 
of a servant is not such “possession” as the 
Opium Act and the rules thereunder contem- 
plate; a Burmese servant who has 3 tolas of 
opium with him on behalf of his master who 
is a non-Burmese is not guilty of illegal pos- 
session. (*10) 11 Cri L Jour 55 (50) : (1907-09) 
Upp Bur Rul 1. 

[2] The prosecution must prove affirma- 
tively that possession by the servant was on 
his master’s behalf and with his authority to 
convict the latter. 1916 Lah 143 (144) [AIR V 
3] : 1910 Pun Re (Cr) No. 15 : 17 Cri L Jour 
194 (DB). 

[3] To justify the conviction of a master 

under the Act cased entirely upon the poss^ 
si on of it by another person alleged to be ms 
servant, it is insufficient to merely call a 
witness who says that be is a neighbour 
servant and knows the fact of service. 1 ( 

Pat 341 (342) [AIR V 4] : 18 Cri L Jour 63> 


l)B) 

[4] Where the master is himself not en- 
itled to be in possession f 

ant cannot plead possession on ^halt or u 
laster to a cWge under S. 9. 1917 68- 

887, 688) [AIR V 4] : 17 Cri L Jour 384. 

[5J Servant sdling oiHum to person u 
4 years contrary to roaster s y 

ease of roaster — MM master was proper 
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Section 9 — Note 9 (cofUdJ 

convicted as mere selling of opium in con. 

travention of conditions of license constituted 

offence without any question of intention. 

(*12) 13 Cri L Jour 282 (283) : 34 All 319 

(DB). 

[6] Sale of smuggled opium by servant of 
a contractor — Both servant and the master 
are criminally liable, though the master was 
not present at the time of sale. (*20) L R I 
All §8 (58) (Cr). 

[7] Accused who was a licensed vendor of 
madak was punished for contravening a rule 
made under S. 5 which provided that he shall 
not allow any of the drug to be consumed on 
his premises. It was found that tlie accused 
was not present but his servant was present 
when the drug was consumed on his premises — 
Held that although generally a master was not 
criminally liable for the act of a servant done 
without his cognizance the accused was liable 
for the breach coininitteil by the servant 
under S. 9. (’94) 7 C P L U (Cr) 41 (43). 

10. Offences in respect of keeping of 
accounts of opium. — [1] Article 13 of the 
form No. 1 made under R. 15 of the rules 
made by the Government of Bengal requiie<l 
the holder of the license to keep a daily cor- 
rect account showing the quantity of opium 
received and sold and other details — Held the 
rules made under S. 5 did not make prepara- 
tion of incorrect accounts punishable under 
S. 9. (’99) 26 Cal 571 (573, 574) (DB). 

[2] Rules made under the Opium Act held 
did not make neglect to keep accotints an 
offence punishable under the Act. (’05) 1 Weir 
831 (832) (DB). 

[3] Where a person to whom a license has 
been granted for selling opium omits to 
write up the accounts as soon as the transac- 
tions of each day arc over he commits a 
breach of Rule 25 framed by Local Govern- 
ment of Oudh under S. 5 and is liable to 
punishment under S. 9. 1925 Oudh 350 (350) 
[AIR V 12] ; 26 Cri L Jour 1306. 

11. Violation of the conditions of 

license. — [1] While a contravention of the 
rules is punishable as an offence under Sec- 
tion 9 a contravention of the conditions of 
the permit is not penal. The only penalty for 
such a contravention is the cancelment of the 
license and the forfeiture of the money paid in 
pursuance of the license. 1921 Oudti 143 (143) 
[AIR V 81 : 24 Oudh Cas 235 ; 22 'Cri L Jour 
743 (*96) 1896 Rat 860 (800 j (DB). 

[2] Neither the rules nor the terms of a 
license provide for any penalty against the 
authorise agent in respect of a mistake in 
the register. 1921 Lah 169 (170) [AIR V 8]. 

12. Contemplating violation of provi- 
sions of the Act.— [1] A person can be con- 
victed for breach of the rules framed under 
S. 9 of the Opium Act only when he does 

act in contravention of such rul<^ and 
not merdy for contemplating such a violation. 
1915 Mad 29 (29) [AIR V 2] : 15 Cri L Jour 
667 (DB). 

13. Abetment of offences under S. 9. 

Hi Abetment of possession of opium in con* 

[Vd. 10.] 2 AM. 01. 


travention of t\\e Onium Act or rules therew 
under would he an offence. H and C who 
^rfe licensed cultivators of poppy employed 
D to prepares opium for them. Z> was found in 
possession of 324 tolas of opium and was con% 
victed of iUcgally possessing opium — Held that 
as A, B and C were cultivators indepetKlent of 
each other and there was nothing to show as 
to what quantity of poppy-heads each of tirem 
made ov»er to /> so that it could not be said 
that .any one of them abette<l D in possessing 
more opium than he might lawfully possess, 
there was no sutlicienl fmindallon for a con- 
viction of fll')etment ol an offence of O. (’84) 
1884 Pun Re (Ci3 No 4 p. 4 (6) (DB). 

[2] On search one (i was found in ix)sses- 
sion of oplnm in excess of what he was entit- 
led to possess. Some persons wore found in 
his hotise smoking opium amongst wliom C was 
one. There was tiothing to show that 0 was 
aware of existence of excess opium. Held that 
purchase or consumption of small quantity of 
opium provided by G could not be .said to 
amount to alH'tment of 0*s possession and it 
was impossible to convict O upon general 
Inference from a certain trade carried on that 
the owner of the r.hayidu possesseti an illegal 
quantity. (’01) UKH All W N 117 (118). 

[3] There is no provision in the Opium 
Rules lor the possession of more than thm* 
tolas of opium by one [rerson, nor for the 
joint possession of more than that quantity 
l>y several p<*rsons and consetnicntly jwsse.s- 
sion of 5 tolas is illegal. Tne accusi’^d a 
Burman was the servant of a Chinaman wdio 
sent him with a letter to another chinaman for 
procuring opium. 'I'he opium w'as purchased 
at the licenscnl shop ami was made over to 
the accused to carry to his master, Oti the 
road the accused was stoppe<l by the police — 
Held tliat accnseil was aware that he was 
committing breach of law ainl his act was tlms 
independent of the position of servant. His 
taking charge of opium might Ik^ regarded 
posscs.sion, joint possession or a!)etmeut of 
possession. If tliC master committed the of- 
fence of possessing opium in conlnivention of 
the Opium Rules the servant abettml the com- 
mission of that offence. (189'^-I90l) I l^pp 
But Rul 232 (235, 236). 

[4] The Opium Act. 1878 dac‘s not contain 
any provision prescribing pnnishtnent for 
abetment of tlie offences tinder S. 9 of th • 
Act. An abetment of the offence tinder S. 9 
of the Opium Act is, however, un offence 
tinder S, 109 of the Penal Code read with 
S. 40 thereof and is chargeable and punish- 
aide thereunder. 1952 Madh H 17 (20) [AIR 
V 39]: 1952 Cri L Jour 246. 

14. Frame of charge under S. 9. — 
[1] Tlie proix»r and fair cotirse in rciiptwt of i 
person acctisetl of an offence under S. 9, 
(which is triable as a warrant case) is to 
charge him with pfwessing riplum etc., as the 
case may lie, in contravention of a rule made 
under S. 5 ami to specify the rule contravened 
so that he may know precisely with what be If 
charged. The adoption of proper c^rse U a 
safeguard against accused being misled in his 
defence which if it should occur may 
sitate revision ami a fresh trial at conslaefable 
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Section 9 — Note 14 (contdj 
inconvenience to the accused and to witnes- 
ses. VSS) 1888 Pun Re (Cr) No, 10, p.’ 14 
(15) (DB) (»91) 1891 Pun Re (Cr) No, 19, 

p. 61 (62). 

[2] Accused was suspected of trafficking 
in opium — The Magistrate entered in the 
charge the possession of aricles to cook and 
smoke opium and omitted to enter the es- 
sential point constituting the offence namelv 
that the accused was a Burman and as such 
not at liberty under the rules made under the 
Opium Act to be in possession of opium — 
Beld this was not correct. (’92-96) 1 Upp Bur 
Rul 136(136). 

15. Evidence. — [1] It is incumbent upon 
Magistrates to scrutinize the evidence for the 
prosecution in all opium cases most closely 
in order to l>e satisfied that the evidence is 
truthful because S. 13 permits rewards to be 
paid to officers and informers and this pros- 
pect of rewards ofiers to a temptation to 
fabricate evidence and make false charges. 
(’90) 1890 Pun Re (Cr) No. 19, p. 40 (41). 

[2] Wholly inadmissible and irrelevant 
statements admitted and considered by Lower 
Courts — Legal evidence not sufficient to esta- 
blish illicit possession of opium — Accused 
prejudiced — Conviction set aside. (’94) 1894 
Pun He (Cr) No. 1. p. 1 (3). 

[3] Opium was found in an inner room 
under a bed and in men’s boots where the 


that for the simple reason that th^ were 
mlice employees their evidence could not he 
disregarded by a Court of irevision when it 
had acc^ted by both lower Courts, and 
especially where it was very difficult to 
procure any other witnesses in a jungle at the 
midnight. ( 57) 1957 Cri L Jour 237 {2^S8) 
(Raj). 

[8] If an excise insp^tor says that certain 
article is crude opium without assigning 
reasons his testimony cannot be looked upon 
as merely an opinion of an expert. 1952 All 
118 (118) [A I R V 39] : 1952 Cri L Jour 288 
(DB). 

[9] In a trial under S. 9, when other evi- 
dence on record was satisfactory to prove that 
the commodity in question was contraham] 
opium, the accused could not be said to have 
been wrongly convicted for the possession o[ 
it simply because the opium was not submit- 
ted for chemical examination. (’56) 1956 R ij 
L W 54 (56). 

16. Confession before Excise Officer. — 
[1] An Excise Officer who in the conduct of 
investigation of an offence against the Exci^f*. 
exercises the powers conferred by the Code of 
Criminal Procedure upon an officer-in-charge 
of a Police Station for the investig<ation of a 
cognizable offence is a Police Officer \\athin 
the meaning of S. 25, Evidence Act. The legis- 
lature in using the term ‘Police Officer’ in 
S. 25 did not intend to exclude from its mear)- 


accused withdrew when the search party ing Excise Officers exercising the powers of 

entered an outer room where she was being detection and investigation of crimes comniit- 

shampooed. Evidence showed that she was a ted against Excise laws. 1934 Cal 580 i58J) 

mere visitor residing temporarily in the outer [AIR V 21] : 61 Cal 607 : 35 Cri L Jour 1071 

room — Held that lier conviction was illegal (FB). 

unless the bed was shown to have been hers. [2] The Excise Officers investigating offences 
Men’s boots would not have belonged to her. are virtually deemed to be police officers. On 

1923 Rang 152 (152) [A I R V lOJ : 24 Cri L principle also the position of a police officer 

Jour 934. cannot be distinguished from that of an 

[41 Evidence of witness that he heard Excise officer with regard to an offence under 

window in accused’s house opened with a the Excise Act, because an excise officer is 

bang and saw a bundle falling to the ground also interested in the conviction of the accusexi 

— Identification not satisfactory — Search list and in a position to dominate him. Tlierefore 

not stating that bundle was recovered from a confession made before an excise Officer 

below accused’s window — Held evidence was during investigation is inadmissil)le m eyi- 

not sufficient for conviction. (’34) 35 Cri L dence under S. 25, Evidence Act. 1931 C d 

Jour 1220 (1223) (DB) (Cal). 350 (352) [AIR V 18] : 32 Cri L Jour 640 : 58 

[5] In the absence of proof of incriminating Cal 1260 (DB). 

statement made by an accused, leading to the [3] A confession by an accomplice to an 
discovery of the opium, the mere fact of the Excise Officer is inadmissible as a piece ot 

opium having been discovered on being substantive evidence as against the other 

pointed out by him would not be sufficient to accused even if the latter had l>ecn triei* 

prove possession of the opium by him within along with the maker and a fortiori it is 

S. 9. IQbl Him Pra 28 (30) [A I R V 38 C 7] : inadmissible as a piece of substantive evidence 

1952 Cri L Jour 267. in a separate proceseding against the 

[6] Where a substantial amount of opium’ is accused. But where the make: is examined us 

found in the bedroom of the accused with a witness on behalf of the other accused it is 

weighing scales and small weights, knowledge admissible for the purpose of impeaching nis 

tM the presence of the opium in the house can credit in respect of the later statement 

reasonably be attributed to him. Under S. 10, by him in his evidence in Court ^^^d^ tn^ 

Opium Act, the accused is then required to provisions of S. 155 , Evidence A^. An 

account satisfactorily for his possession, and Officer is not to be regarded as a 

his failure renders him liable to a conviction for thetpurpose of S. 162, Criminal P. L. 

under S. 9*ot the Act. 1949 Assam 73 (74) Cal 616 (617) [AIR V 21] : 61 Cal 967 : 35 Ln 

[AIR V 36 C 35] : 51 Cri L Jour 51 (DB). L Jour 1178 (DB). . 

[7] Where in a tfrial under S. 9 the only 17, Onus, — [1] Where 

evid^ce of the recovery of the contraband opium with accused is proved and its 

oi^uiti was that of police employees. EM, is challenged by the Crown, it is incum 
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Section 9 — Note 17 (contdj 
on the accused irrespective of the quality and 
quantity of the opium to prove that the 
accusca obtained it legally. (*04) 17 C P L R 
75 (94). 

[2] Under S. 4 the possession of opium was 
prohibited except as permitted. Where the 
accused was charged of being in illicit posses^ 
sion of opium — IJM, it was tor the accused to 
establish, when his possession was found, that 
it came within the exception and that the pos- 
session was permitted by the rules made under 
the Act. (*o7) 1887 Pun Re (Cr) No. 8 p. 11 
(13. 14) (DB). 

[3J The effect of Ss. 9 and 10 is that when 
once it is proved that an accused person had 
dealt with opium in any of the ways descril>ed 
in S. 9, the onus of proving that he had a right 
so to deal with it is thrown on the accustnl 
by S. 10. But the commission of an act which 
may be an offence must be proved before the 
presumption conies into play at all and it c.an- 
not, therefore, be user! to establish that fact. 
(»10) 11 Cri L Jour 256 (257) : 37 Cal 581 
(DB). 

18. Jurisdiction. — [1] It is qtiite clear 
from S. 9 that the Court of Sessions has no 
jurisdiction in the case of offences under the 
section. The conviction must be before the 
Magistrate for a Magistrate and not tlie Judge 
of the Court of Session is the person em- 
powered to pass sentence. A Magistrate taking 
cognizance of an offence has no power to 
commit to the Court of Session. (’9*/) ID All 
465 (465, 466) (DB). 

[21 A Magistrate cannot be said to bo per- 
sonallv interested in a case merely by reason 
of its being fiis duty as an officer under the 
Government to see that the law relating to 
the sale of opium is enforced and maintains! 
in the part of the district of which he has 
charge. He can, therefore, exercise jurisdic- 
tion in respect of offences under the Opium 
Act. ('93) 15 All 192 (193) (FB). 

[3] Where a Magistrate who is competent to 
take cognizance of an offence under S. 9 of 
the Opium Act, tries and convicts the accused 
of such offence, the mere fact that the seizure 
of the illicit opium and the arrest of the accus- 
ed were made by officers of the opium depart- 
ment who were not authorised in that behalf 
under S. 14 of the Act would not vitiate the 
trial. The defect is merely an irregularity 
within S. 537 and, therefore, the conviction is 
not liable to be set aside if there is no failure 
of Justice. 1952 Him Pra 74 (80) [AIR V 39] r 
1952 Cri L Jour 1712. 

[See aXso 1958 Cal 213 (217) [AIR V 45 
C 50] : 1958 Cri L Jour 622 (DB). (The oolice 
cannot arrest persons suspecte<l of offences 
under S. 9 (a) or 9 (c) of the Act without a 
warrant. They can do so under S. 14 or 15 
of the Act.)] 

19 , Ptmisbment. — [1] No hard and fast 
nile can be laid down as to what punishment 
would bp propen: in a case. The principle to 
^ follows is that an offender ought not to 
fp saluted to any punishment beyond what 
the pnldio Inter^t demands. (’92-96) I Upp 
Bor Ral 187 (14S). 


[2] The section provides for penalty for 
illegal cultivation of poppy etc, 1957 Ait 71^ 
(754) [AIR V 44 C 204]: 1957 Cri L Jour 1199 
(DB). 

[3] Where the accused was a conffrmed 
opiumsmoker from Bimnese times — that 
some allowance might Ik* made for his conti- 
nuance of a habit which had recently been 
prohibited In respect of persons of his race by 
a different Government and a heavy penalty 
should not be imposeti. (*92-961 1 Upp Bur 
Rul 136 (I3e)# (*92-96) 1 Upp Bur Uul 135 
(135). 


[4] When an accustni person is convictetl of 
an offence under the Opium Act under condi- 
tions which lead the Magistrate to conclude 
that !\e is engageil In traffic in opium on a 
large scale or in transporting opium in con- 
stderable quantities, a substantive Icnn of 
imprisonment may appropriately be awarded 
in addition to a substantial fine. (*97-01) 1 
Upp Bur Rul 241 (241). 

[51 Where the .sentence impose<l uiK>n an 
accuse<l for offences under Ss. 9 (a) atul 9 (b) 
of ibc Opium Act, is thrwmonths* imprison- 
ment under each count to run consecaitively, 
i. e., in all six months the sentence dr>es not 
contravene the provisions of S.‘71, 1. P.OkIo, 
and is not illegal. 1958 S C 935 (937) [AIR 

V 45 C 131] : 1959 S C H 1162 : 1958 Cri L 
Jour 1432. 

[6] When a substantial quantity of opium Is 
recovcrixl from the possession of the accus<KJ. 
a deterrent sentence is called for. (’55) 1955 
Raj I. W 48 (50). 

[7] In view of S, 3 (28) read with S. 4 (1) 
General Clauses Act, sentence of imprisonment 
awardeil under S. 9 (a) of the Act may lie 
rigorous or simple. 1960 Oris.sa 139 (140) [AIR 

V 47 C 42] : 1960 Cri L Jour 1126(011)* 1952 
Madh B 17 {21)[A1R V 30>: 1952Cri:U J 246. 

[8] The offences under S. 9 (a) and (1)) of 
the Act are such that the offence of transport- 
ing opium would involve the offence of 
possessing the same and as such S. 71 1. P, C. 
would be applicable and the awarding of tlio 
single sentence cannot Ik» ob|«x.’ted to. 1955 
Madh B 80 (80) [(S) AIR V 42 C 25] : 1955 
Cri L Tour 815. 

[9] Even though tViere may have been snuje 
confiict between S. 9 of the Cf ntr.il Act and 
S. 5 (a) of the Assam Act as to the measure of 
puni.shrncnt, it is the latter Act which will 
prevail so far as that state is concerned, lf)60 
Assam 37 (38) [AIR V 47 C ill : ILH (1957) 0 
Assam 389 : I960 Cri L Jmir 317 (DB). (Case 
under Assam Opium Prohibition Act (23 of 
1947).) 

tlO] Section 9 (a) of the Act is in the same 
words as S. 8 (a) of the Hajasthaji Opium 
Ordinance. Thendore, where on the date of 
the offence, the ordinance was not in force and 
had be^ repealed but the Opium Act of 1878 
was in force on that dat(? and the sentence 
passed did not exceed the sentence which 
could be awarded under S* 9 of the Act, the 
mistakeof the magistrate in convicting the 
accus^ under the ordinance was immaterial 
and the conviction could not be set asldb 
unless prejudice was shown to the accused^ 
(’5e)l^kajLW54(55). 
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lO* Presumption in prosecutions under section 9. 

In prosecutions under section 9. it shall be presumed, until the contrary is 
proved, that all opium for which the accused person is unable to account 
satisfactorily is opium in respect of which he has committed an c^ence under 
this Act. 


Section 9 (conldj 

20* OldtAiniDg excess opium by persona- 
tion. — [1] Where a person licensed to buy 
opium personates another and obtains from 
the licensed vendor more opium than he 
would have got if he had not so personated he 
cannot thereby be said to have acted dis- 
honestly as there would have been no wrong- 
ful gain or loss had the opium been sold to 
him. He must, however, be deemed to have 
acted fraudulently as he decieved the vendor 
and thereby obtained an advantage which he 
would otherwise have not got. (’10) 11 Cri L 
Jour 086 (686) (Low Bur). 


Section 10 — Note 1 

[1] The effect of Ss. 9 and 10 of tlie Opium 
Act, is that when once it is proved that an 
accused person has dealt with opium in any 
of the ways described in section 0, the onus of 
proving that he had a right vso to deal with it 
is thrown on him by section 10. But the com- 
mission of an act must be proved before the 
presumption contemplated by S. 10 comes 
into play at all and so the presumption cannot 
be used to establish the fact. So a defective 
evidence of a sale cannot be supplemented by 
the presumption raised by S. 10 and hence the 
conviction for illicit sale is bad. (TO) 37 Cal 
581 (584) (DB)* 1951 Him Fra 28 (30) [AIR 
V 38 C 7] : 1952 Cri L Jour 267-f 1949 Assam 
73 (74) [AIR V 36 C 35] : 51 Cri L Jour 51 
(DB). 

[2] Section 10 of the Opium Act provides, 
that opium in respect of which it is to be 
presumed, that the accused has committed an 
offence, must be opiuni in the possession 
of the accused. The possession need not be 
to the knowledge of the accused. A penal 
section should be read plainly. S, 10 contains 
no reservation in favour of common carriers 
and hence a common carrier is not exempt 
from the provisions of S. 10, which is oi a 
character tliat is exceptional, but by no means 
uncommon. (’04) 8 Cal W N 349 (351, 352) 
(DB). 

[31 Possession implies knowledge, and there 
would be no possession when there is no 
knowledge on the part of the ostensible occu- 
pant of the room or cabin, as the case may 
be; possession without knowledge can hardly 
have been meant since in that case the ele- 
ment of criminal intention or knowledge 
would be entirely wanting. It would be quite 
unsafe to conclude that the accused had the 
knowledge which is necessary to convict him, 
merelv on grave suspicion. Onus of proving 
that Icnowl^ge is on the prosecution. The 
bare fact that the opium was found in the 
accused’s cabin, without any extraneous evi- 
dence. establishing connecti<m between him 
and toe opium does not discharge that onus. 
1930 Cal 608 (689/ 670, 671) {AIR V 17] r 32 
CriLJour2^{DB). 


[4] The term “possession” implies know- 
ledge on the part of the possessor and before 
the accused is required to account for opium 
there must be proof that such opium has Ixvn 
in his possession or under his control. 19'>9 
Rang 121 (121) [A I R V 16] : 7 Rang 11 : i) 
Cri L Jour 753. 

[5] The possession which the law intends 
to punish is criminal or guilty possession. 
Where an accu.sed is found in illegal posses- 
sion of opium under S. 9 his guilty possession 
can be prima facie presumed, if the opium 
was found in that portion of a liouse, whidi 
he exclusively occupied. (’73) Oudh S C 2 
(479). 

[6] Although S. 10 casts upon accused per- 
sons the onus of satisfactorily accountirii; tor 
opium found in their possession. Magi.sti jte^ 
must he careful to note firstly that the pn*- 
sumption against the accused person i.s only i 
presumption and may be rebutted and set omily 
that possession must be proved. Opium is ht‘- 
quently maliciously placed in or upon a per- 
son’s premises by an enemy who then hringv 
down the police to the spot and opium is tluis 
found. (’73) Oudh S C 161 (194). 

[7] If a person is accused of illegally pos- 
sessing even a quantity permitted l)y R, > oi 
Opium Rules, the burden of proof that he go! 
it in a lawful manner, rests upon him, and his 
failure in doing so makes liim liable to he pro- 
secuted under S. 9 of the Opium Act. (’05) 1 
Weir 832 (832). 

[8] Accused was tried for illegal poss(■s^ion 
of opium found on him on 18-5-09. He st.ited 
that he had purchased it from a licensed 
vendor. This fact was accepted by t lie pro- 
secution but they alleged that the date ot liis 
purchase did not agree with this explanation 
—Held that it lay upon the prosecution to 
prove the date, and only then if tlie accused 
failed to satisfactorily account for the larg< 
quantity of .'opium still in his possession on 
tne date of his arrest could any presuniption 
be drawn against him under S. 10. (TO) II 
Cri L Jour 658 (659) (DB) (Low Bur). ((’Oi-OS) 
4 Low Bur Rul 314. Considered,) 

[9] Section 10 expressly throws upon Ui • 

accused the burden to account tor opium 
in respect of which he is alleged to nave 
committed an offence, so that failure ot tne 
magistrate to examine the accused at greater 
length, to elicit any e.xplaiiation from inm 
cannot vitiate his conviction. A person O'. 
to account for any opiuna regarding wmeu 
there is no prima facie evidence of I 

and where other persons than the 

access totheplace where the opium .v . 

was kept, no presum pt to 

he was in possession of it. 19 ^ Oudh .9. 

(298) [AIR V 31] .- 46 Cri L Jour 

[10] The Act carefully restricts t"® 
of the officers appointed to carry 
relating to opium and safe-guards ^5^* 
cise. Ae dtention of the law in the enact- 
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!!• Confiscation of opium. 

In any case in which an offence under section 9 has been committed, — 

*[♦*♦♦* 

the opium in resoect of which any offence under the same section has 
been committed, 

^[(b)] where in the case of an offence under clause ^[(h) or (c)} of the same 
section, the offender is transporting, importing or exporting any 
opium exceeding the quantity (if any) which he is i^ermitteil to 
transport, import or export, as the case may be, the whole of tlie 
opium which he is transporting, importing or exporting. 

^[(c)] where, in the case of an offence under clause of the same section, 
the offender has in his possession any opium other than the opium in 
respect of which the offence has been committed, the whole of such 
other opium, 

shall be liable to confiscation. 

The vessels, packages and coverings in which any opium liable to confisca- 
tion under this section is found, and the other contents (if any) of the vessel or 
package in which such opium may be concealed, and the animals and convey- 
ances used in carrying it, shall likewise be liable to confiscaiion. 

[a] Sub-clause which icad, poppy so cultivated’^ was omitted and the 

subsequent sub-clauses were reletteicd, by the DaiiKeroiis DruRs Act, 19A0 (II ol 19:^0), 
S. 40 and Sch. II. [!)] iiubstituted tor "'(d) or (e)”, ibid. Id Substituted for ‘Y//’. 


Section 10 — Note 1 (iontd.) 
inejit of S. 10 was tliat when after these pre- 
cautions a person is charged with committing 
an offence under S. 9, the bur<len of showing 
that he is not responsible for tlio opium found 
should be cast upon liim. But l>efore impos- 
ing the presumption and rwiui ring the accused 
person to prove that the opium is not opium in 
respec t of which he had committed an offence 
the law provides tliat an opportunity shall be 
given for accounting for opium and it is only 
when he is unable to account for it satisfactor- 
ily that the accused is called upon to prove the 
contrary. If the accused is unable to account 
satisfactorily for opium found the law pre- 
sumes until contrary is proved that the posses- 
sion is with knowledge and assent so as to 
constitute an offence. ('92-96) 1 Upp Bur Bui 
139(141, 142). 

ill] Where the opium is recovered on search 
from a car during transport, all the occupants 
of the car must be presumed to commit an 
offence in respect of that opium under the Act 
unless they can show that they had a right to 
transport it in the manner in which they were 
doing. 1958 Madh Pra 285 (286) [AIR V 
45 C 104] : 1958 Cri L Jour 1194. 

[12] Where conscious possession is not pro- 
ved no presumption arises in favour of the 
prosecution. The burden of proving conscious 
possession on the part of the accused remains 
on the prosecution and is not shifted to the 
accusca by anything contained in the section. 
1950 Assam 152 (15J« [A I R V 37 C 55} : ILR 
(1950) 2 Assam 333 : 51 Cri L Jour 973 (DB). 

Section 11 — Note 1 

[1] Section 11 does not authorise the con- 
oscatiofi of every receptacle such as a convey- 
yace In which a small quantity of opium may 
™Wen to be found The liability arises only 


from the ovviier of such conveyance using it 
for the purpo.se of transporting opium. A per- 
son cannot be made liable because his servant 
uses hi.s private cai i iage for Ids stock of opium. 
(’JI) 12 Cn L Jour 103 (104) (DB) (Cd). 

[2] An accuse<l hired a cart and carritni 
with Inin opium in the cart, without the 
carter’s knowledge. On the way accused weis 
arrested and convicted of smuggling opium. 
C'aiter’s cart and bnllock.s were also confis- 
cated — Held that such .i confiscation was 
illc^gal in view of the carter’.s imirK?encc — li^ld 
also that no apj:)eal lies from an order of con- 
fiscation made under S. 11 of tlie Opium Act. 
(’05) 1 Weir 83.5 (835). 


j3] Improper conduct of owner of the vessel 
—Neither imputed nor proved— lie should he 
given opportunity to lie heard f>efore confis- 
cation of vessel. 1925 Cal 1021 (1021) (A I It 
V i2] ; 27 Cri 1. Jour 127 (DB). 

[4] An order w.is mfide under S 1 1 of tlic 
Opium Act confiscating a fmat in which some 
opium had l)ecn found — Held that the ord^ r 
should not have Inxm made without giving the 
owner of the boat an opportunity of fKuiig 
heard, (’ll) 12 Cri L Jour 103 (104) (DB) 
(Cal). 

[5] An order confiscating the conveyance 
under S. 11 should not be pas.sed without giv- 
ing an opportunity to the alleged owner to 
prove that he did not know and had no rea- 
son to believe that opium was 

the conveyance in question, 1921 Pat 232 
(232) [AIB V 8]. 

[6] A conveyance ought not to be confis- 
cated unless the owner knew or had reasrm to 
believe that his vehicle was likely to be used 
for the purpose of 

goods. 1942 Mad 724 (72^ [A IR V 29] : 44 
Cri L Jour 136. 
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STATE AMENDMENTS 

MADHYA PRADESH 

In its application to the State of Madhya Pradesh, for section 11 BuMitute the following 
namely,— 

*‘11. Confiscation of opium. — In any case in which the offence under sections 9, 9 a 
9B, 9C, 9D, 9E, 9F and 9G has been committed, the property detailed herein below shali 
be confiscated — 

(a) the opium in respect of which any offence has been committed ; 

(b) where, in the case of an offence relating to the transport, import or export, of 
opium the offender is transporting, importing or exporting any opium exce<x3ine 
tne quantity (if any) which he is permitted to transport, import or export, as the 
case may be, the whole of the opium he is transporting, importing or exporting ; 

fc) where, in the case of an offence relating to the sale of opium, the offender has in 
his possession any opium other than the opium in respect of which the offence 
has oeen committed the whole of such other opium ; 

(d) the receptacles, packages and coverings in which any opium liable to confiscation 
under this section is found, and the other contents (if any) of the receptacles or 
package in which such opium may be concealed, and the animals, carts, vessels, 
rafts and conveyances used in carrying it.’’ 

— M. B. Act XV of 1955, S. 5 [17-0-1955] read with M. P. Act XXIII of 1958, S. 3. 
WEST BENGAL 

The section has been amended in its application to Bengal by Bengal Act V of 1933, S. 6. 
The section as amended by the said Act reads as follows ; — 

"11. Confiscation of opium. — In any case in which an offence under sections 9, 9A, 
9B, 9C, 9D, 9E, 9F or 9G has been committed, — 

5j< ij; >}'. ^ >1? 

(a) the opium in respect of which any offence has been committed, 

(b) where, in the case of an offence relating to the transport, import or export of 
opium, the offender is transporting, importing or exporting any opium exceeding 
the quantity (if any) which he is permitted to transport, import or export, as the 
case may be, the whole of the opium vv'hich he is transporting, importing or 
exporting, 

(c) where, in the case of an offence relating to the sale of opium, the offender lias in 
his possession any opium other than the opium in respect of which the offence 
has been committed, the whole of such other opium, 

shall be liable to confiscation. 

The receptacles, packages and coverings in which any opium liable to confiscation 
under this section is found, and the other contents (if any) of tne receptacle or package in 
which such opium may be concealed, and the animals, carts, vessels, rafts and conveyances 
used in carrying it, shall likewise be liable to confiscation." 

12* Order of confiscation by whom to be made. 

When the offender is convicted, or when the person charged with an offence 
in respect of any opium is acquitted, but the Magistrate decides that the 
opium is liable to confiscation, such confiscation may be ordered by the 
Magistrate. 

Whenever confiscation is authorized by this Act, the officer ordering it may 
give the owner of the thing liable to be confiscated an option to pay, in lieu of 
confiscation, such fine as the officer thinks fit. 

When an offence against this Act has been committed, but the offender is 
not known or cannot be found, or when opium not in the possession of any 
person cannot be satisfactorily accounted for, the case shall be inquired into 
and determined by the Collector of the district or Deputy Commissioner, or 
by any other officer authorized by the State Government in this behalf, either 
J>ersonally or in right of his office, who may order such confiscation : Provided 
that no such order shall be made until the expiration of one month from the 
date of seizing the things intended to be confiscated o r without hearing the 

Section 12 — Note 1 

[1] The jurisdiction conferred on the Magis- the thing liable to be confiscate 
trate under S. 12 is a special jurisdiction and pay in lieu of confiscation such a fine ^ 
is not limited, in any way, oy the Code of officer thinks fit even exc^ing his junsme- 
Criminal Procedure. Und^ the section a tion under Ct» P. Code, 1921 Pat 232 - 

Magistrate, who has power to order confisca* [AIK V 8], 
tion has also the power to give the ownar of 
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persons (if any) claiming anv right thereto, and the evidence (if any) which 
they produce in support of their claims. 


MADHYA PRADESH 


STATE AMENDMENTS 


In section 12, fwiii the first and the second paragraph. 

— M. B, Act XV of 1955, S. 6 [17-6-19551 read with M. P. Act XXIII of 105B, S. 5. 
WEST BENGAL 

For the word “Magistrate” wherever it occurs, the word “Court’* sliall Iw 

— IWiig. Act V of 1933, S, 7. 

13« Power to make rules regarding disposal of things confiscated, and 
rewards. 

The ^[State Government] may, *[* *] from time to time, by notification in 

the Official Gazette, make rules consistent with this Act to re^ulato-^ 

(a) the disposal of all things confiscated under this Act ; and 

(b) the rewards to l>e paid to officers and informers 

[a] The words “with the previous sanction of tfie (»overnor-Geiieral in Council” were 
^nitted by the Devolution Act, 1920 (XXXV'III of 1920), S. 2 and Sch. I. [b] The words 
“out of the proceeds of fines and confiscation undei this Act” were otnt(t€d by A, O.. 
1937 [1-4-1937], 

STATE AMENDMENT 

SECTION 13A 
MADHYA PRADESH 

After section 13, insert the following new section, namely,— 

“13A. l*oxrer to oltain informaiton. — f The State Government or uny officer sivcially 
emt^wered by it in this behalf, may by order rtxpiirc any person to furnish to any specified 
authority or person any such information in his possession concerning any opium as may 
be specified in tfie order. 

GV If any person fails to furnish any information in compliance with tl»e oriler made 
\mder sub-section (1) or furnishes false information, he shall on conviction lx? punishable 
with imprisonment for a term which may extend to one year, or witli fine which may 
extend to one thousand rupr»es.** 

-M. B. Act XV of 1955, S, 7 [17.6.195rS] read with M. P, Act XXlll of 1958, S. 3. 


14# Power to enter, arrest and seize, on information that opium is unlaw- 
fully kept in any enclosed place. 

^[Any officer of the department of Central Excise, Narcotics, Drugs Control, 
Customs, Revenue, Police or Excise, superior in rank to a jx?on or constable, 
authorized in this behalf by the Central Government or tl)e State Government,] 
who has reason to believe, from personal knowledge or from information given 


Section 13 — Note 1 

[1] There is no authority conferred by the 
Opium Act upon a Magistrate to distribute 
fines among persons who may have been con- 
cerned in the detection of offences. R. 67 
made by the Local Government under S. 13, 
which pur^rts to authorize Magistrates to 
grant awards is ultra vires in so far as it pur- 
ports to regulate the conduct of the Magis- 
trates and authorise the grant of rewards to 
persons other than officers and informers. 
(’94) 1894 Pun Re (Cr) No. 13 p. 40 (41) (DB). 

Section 14 — Note 1 

[1] Section 16 of the Opium Act lays down 
that searches under Ss. 14 and 13 of the Act 
shall be made in accordance with the provi- 
sions laid down in Criminal Procedure Code. 
But search to which S. 38 of the Excise Act 
«!xclusivdiy applies are not governed by the 
provisions of the Code of Criminal Procedure. 
V08) 7 Cri L Jour 87 (88) ; 4 Low Bur Rul 
121 . 

J[2] Section 14 provides for entry, *2^ 
'Msuze and does not provide for penalty. 1957 


All 753 (754) [A 1 H V 44 C 204] : 1957 Cri L 
Jour 1199. 

[See oLho 1952 Him Pra 74 (78) [AIR V 39j : 
1952 Cri L Jour 1712 (The officers of opium 
department are not ernpowertnl to enter, 
arrest aini seize the opium under S, 14, opium 
Act as applied in Himachal Pradesh.)] 

[3] An entry by an Exci.se Officer into a 
building vessel or enclosed place, to l>e justifia- 
ble, must be aiithoriscxl under either se tion 
14 or S. 19 of the Act. (’09) 10 Cri L Jour 85 
(86) : 5 Low Bur Rul 56 (FB). 

[4] An offence punishable under S. 9 is non- 
cognizable one. Where a police oHicef makes 
a search in the house of a person without an 
order of Magistrate the search is illegal, (*97) 

24 Cal 691 (696) (DB). 

[5] The excise officers investigating otttmees 

are virtually det^med to be jpolice officers. 1931 
Cal 350 (352) [A I R V 18] : 32 Cri L Jour 
640 : 58 Cal 1260 (DB). ^ ^ ^ 

[6] Mere illegality in the exercise of the 
right of search under the O^um Act Is not Ml 
itself a sufficient ground tor setting aside a 
conviction under the Act. 1919 Pat 488 (489) 
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by any person and taken down in writing, that opium liable to confiscation 
under this Act is kept or concealed in any building, vessel or ^closed 

place, may, between sunrise and sunset, — 

(a) enter into any such building, vessel or place ; 

(b) in case of resistance, break open any door and remove any other obstacle 

to such entry ; 

(c) seize such opium * *] and any other thing which he has reason to 

believe to be liable to confiscation under section 11 or any other law for 
the time being in force relating to opium ; and 

(dj detain and search, and, if he think proper, arrest, any person whom he 
has reason to believe to be guilty of any offence relating to such opium 
under this or any other law for the time being in force. 

[a] Subsiituied for “Any oflBcer of any of the departments of Excise, Police, Customs, Salt, 
Opium or Revenue superior in rank to a peon or constable, who may in right of his office 
be authorized by the State Government in this behalf, and”, by the Opium Laws 
(Amendment) Act, 1957 (LII of 1957), S. 4 [21-12-1957]. [b] The word “manufactumr* 
was omitted by the Dangerous Drugs Act, 1930 (II of 1930), S. 40 and Sch. II. [c] Tlic 
words “and all materials used in the manufacture thereof” were omitted, ibid. 


STATE AMENDMENTS 

ASSAM 

The section has been amended in its application to the State of Assam by Assam Act I 
of 1933. 

MADHYA PRADESH 


In its application to the State of Madhya Pradesh, in S. 14 — 

(a) ior the words “any officer of any of the departments of Excise, Police, Customs, 
Salt, Opium or Revenue superior in rank to a peon or a constable” substUute the 
words “any officer not below the rank of a Sub-Inspector of the Department oi 
Excise, Customs, Police or Opium, and any officer, not below the rank oi a Naib 
Tahsildar, of the Revenue Department” ; 

(b) for the words “between sunset and sunrise” substitute the words “at any time by 
day or night” ; 


Section 14 — Note 1 (contd.) 

[A I R V 6] : 20 Cri L Jour 745 (DB) 1952 
Him-Pra 74 (80) [AIR V 39] : 1952 Cri L Jour 
17124'3950 All 436 (437) [A I R V 37 C 106] : 
51 Cri L Jour 1152. 

[7] Where a quantity of opium was dis- 
covered on the premises of a person by an 
unauthorised and illegal search made at mid- 
night — Held that it was immaterial how the 
opium vvas discovered. An illegal search did 
not aftect the admissibility of discovery made 
thereby. (’06) 4 Cri L Jour 290 (291) : 1906 
Pun Re (Cr) No. 11 (DB) ^ (’13) 35 All 358 
(360) (DB). 

[8] Excise Sub-Inspector entering the pre- 
mises after sunset in contravention of S. 14 
pf the Opium Act — Sub-Inspector not deliver- 
ing up opium found to tne nearest Police 
Station, in spite of the peremptory provisions 
of S. 20 of the Opium Act — Held conviction 
could not stand — Where the proceedings 
bristle with irregularities it is for the prosecu- 
tion to" show that the accused was not pre- 
ja^liced thereby. 1919 Pat 452 (453, 454) 
[AIR V 61 ! 20 Cri L Jour 742. 

[9] Unless an Excise Inspector bad been 
authorized to enter a building and search, un- 
less he had reduced to writing the informa- 
tion received by him as require by S. 14, he 
would not be acting in the lawful discharge 
of a duty imposed on him by law as an Ins- 
pector in attempting to make a search and an 
assault committed on him would not be an 
assault committed on him in the execution of 


his duty and therefore, the person assaulting 
such Inspector cannot be convicted under 
S. 353, Penal Code. 1933 Sind 174 (175, 176) 
[AIR V 20] : 27 Sind L R 209 : 34 Cri L Jour 
1147 (DB). 

[lOJ An Excise Chaprasi has no authority 
to ascend the stairs of a person’s house to sw 
if such person was not manufacturing chandu. 
This power is given to officers of the Excise 
Department superior in rank to a peon who 
may be so authorised by the local Govern- 
ment. (’04) 1904 Pun L R No. 105, p. 390 
(392). 

ia,[ll] The provisions of S. 103 of the Cr. 1. 
Code, are applicable to searches made under 
S. 14 of the Opium Act, but not to searches 
in an open place under the provisions of S. lo. 
1927 Rang 170 (170) [A I R V 14] ; 28 Cri L 
Jour 372. . . , 

[12] Under Ss. 14, 15 and 16, it is only 
search that has to be carried out in ac^^ance 
with the rules for searches under Criminal 
P. C. and the rules have no bearing on seizures. 
1930 Rang 49 (50) [A I R V 17] : 7 Rang nl: 


H Cri L Jour 303. 

[13] A Magistrate who has the pc^er t 
ssue a search warrant has the power himse 
o search. The defect in the mode of 

)r seizure would be immaterial unless sucu 
rregularity has occasioned a failure ot justi 
*84) 1884 All WN 213 (214). ^ 

[14] For a cmiviction under the 

t matters not so far as the legally of ^ * 

riction goes, by whom the accused was arres 
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in clause after the words '"relating to opium*^ tiistfrl tlie words “and also any 
other thing or document which throws or is likely to throw any light on tm 
alleged offence*’. 

—M. B. Act XV of 1955. S. 8 [17-8-1955] read with M. P. Act XXIII of 1958, S. 3, 


MADRAS 

After the word Excise” ins4?rt “Prohibition” and after the woixl “peon” “guard**. 

—Mad. Act XXXiV of 1947. S. 2 [3-2-19481. 

WEST BENGAL 

(IJ For the words “Any officer of any of the departments of Excise, Police, Customs, 
Salt, Opium or Uevenue superior in rank to a tx^on or a constable”, the following 
shall be substituted, namely : — 

“Any officer not below the rank of a sub-InsptH'tor ot the lX*partment of ExeijM?, 
Police and any officer of the Customs, Salt or Revenue liepartment.” 

^i?^For the words “between sunrise and sunset” the words at any time by day or 
night,” shall be substUuied ; and 

In clause after the words “relating to opium” the following shall be in^^ried^ 
namely : — “and also anv other thing or rfocMunent which throws or is likely to 
throw any light on the alleged offence ” — Ueng. A< t V oi 19 >3, section 8. 


15. Power to seize opium in open places. 

Any officer of any of the said departments may — 

(a) seize, in any open place or in transit, any opium or otlier tiling which he 

has reason to believe to bt^ liable to confiscation under section 11 or any 
other law for the time being in force relating to opium ; 

Power to detain, search and arrest. 

(b) detain and search any person whom lie has reason to believe to be guilty 

of any ofienee against thi.s or any other such lau'. and, if such person 
has opium in his possession, arrest him and any other persons in his 
company. 


Section 14 — Note 1 (contdj 

ed or found in possession. (’97-’01) 1 Upp 

Bur Rul 239 (239, 240). 

[15] Thougli in view of the measure of the 
penalty prescribed for an offence under Ss. 9 
(a) and 9 (c) of the Opium Act oi a crinunal 
conspiracy to commit the same, the ixilice 
cannot, under the second schedule to tlie 
Cri. P. C. arrest jxrsons without w'arrant, 
they can do so under Ss. 14 and 15 of the 
Opium Act itself in the circumstances stated 
in those sections. 1958 Cal 213 (217) [AIR V 
45 C 50j : 1958 Cri L Jour 622 (DB). 

[16] The provisions of .S.s. 14, 15 and 19 are 
mutually exclusive and not cumulative. In 
other words, each is self sufficient, so that in 
any given case the one or the other, l)ut no 
two, of them need be applicable. But there is 
one thing common to all the said provisions 
by virtue of S. 16 and the IIiul Paragraph of 
S. 19, and that is that the provisions or Cr. 
P. C. apply to all searches under Ss. 14 and 
15 and to the execution of warrants under 
S. 19. 1952 Him-Pra 74 (77) [A I R V 39] : 
1952 Cri L Jour 1712. 

[17] Sections 14 to 20 of the Opitim Act 
make it clear that the offences under that 
Act are to be investigated, inquired into and 
tried in accordance with the provisions of 
the Criminal P. C. The Opium Act does not 
lay down any scheme of procedure for the 
inves^ation and trial of offences under the 
Act. There is also no section in the Act 
Rrcffiibiting a Magistrate from taking cogniz- 
toce of any offence under the Act except on a 
charge sh^ presented by the police in ac- 
cordbmee with the provisions of Cr. P. C. 1952 
Madb-B 17 (21) f AIR V 39] : 1952 Cri L Jour 


24e4*l9521!im-Pn4 74 (79) |A1H V 3U! ; 1952 
Cri L Jour 1712. 

[18] Opium is not ( overcs^l by (lie U. P. 
Exci.se Act, the recovery (4 opium is goveruetl 
by tlic Opium Act ami the U. P. Opium Smok- 
ing Act, neither oi which empowers an Excise 
Inspector to scan h a liousc without a search 
warrant, ilence lie is not conqx'leiit to search 
a house to recover crude opium without ob- 
taining a search warrant Irom a Magistrate. 
1955 NEC (All) 5499 1 AIK V 42]. 


Section 15 — Note I 

1 1] Sections 14 and 15 arc mutually exclu- 
iive and arc not cumulative provi-sious. 'riiero 
s only one feature which is common to both 
ind that is the search under either of them 
must be made in accordance' with the provi- 
dons of tfic Crirnirnil Prcxx^lure Code, 1052 
tlim-Pra 74 (77) ( AIR V 39] : 1952 Cri I. Joqr 
1712. 

[2] Opium which is being carricxi al>out 
[rom place to place in a boat is undoubtedly 
‘in transit” for the re^jtiireinents of 8. 15 of 
the Opium Act. Even if the i>oat be tempo- 
rarily anchon'il S. 15 does not authorise an 
:>fficer to enter a boat without the permission 
af the person in charge of it. In order ta 
fustify entry and search of a boat Ixtween 
miiset and sunrise against tlw5 will of the per- 
son in charge, an officer must ffrst secure a 
warrant from another officer authorised in 
that fclehalf under S. 10 of the Act- (*09) 10 
Cri L Jour 85 (80) : 5 Low Bur Riil 56 (FB). 

[3] J he provision of S. 15 (b) imply that 
when opium is found, persons other than the 
person actually in possession may be called 
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STATE AMENDMENTS 

ASSAM 

The section has been amended in its application to the State of Assam by Assam Act 1 
of 1933. 


MADHYA PRADESH 

In its application to the State of Madhya Pradesh, add the following words to clause fa) of 
section 15, namely, “and also any other thing or document which throws or is likely to throw 
any light on the alleged offence; and**. 

— M. B. Act XV of 1955, S. 9 [17-6-1955] read with M. P, Act XXIII of 1958, S. 3. 
WEST BENGAL 

(1) After the word “departments,** the words “or any officer of the Department of Posts 
and Telegraphs or of any railway or steamer administration controlled by any 
Government or by a railway or steamship company such officer being duly authoris^ 
in this behalf by the State Government** shall oe inserted ; and 

(2) to clause fa) the following shall be added, namely : — 

“and also any other thing or document which throws or is likely to throw any light on 
the alleged offence ; and.** — Beng. Act V of 1933, S. 9. 


16 . Searches how made. 

All searches under section 14 or section 15 shall be made in accordance with 
the provisions of the Code of Criminal Procedure.*^ 

[a] See now the Code of Criminal Procedure, 1898 (V of 1898). 


Section 15 — Note 1 (conid.) 

upon to answer it. (*92-96) 1 Upp Bur Rul 

139 (141). 

[4] Under Ss. 14, 15 and 16 it is only search 
that has to be carried out in accordance with 
the rules for searches under Cr. P. Code, and 
the rules have no bearing on seizures. 1930 
Rang 49 (50) [A I R V 17] : 7 Rang 771 : 31 
Cri L Jour 303. 

[5] Section 103 of the Criminal P. C. does 
not apply to searches of persons made under 
cl. (b) ot this section. 1941 Rang 333 (334) 
[A I R V 28] : 1941 Rang L R 552 : 43 Cri L 
Jour 2171'1927 Rang 170 (170) [A I R V 14] : 
28 Cri L Jour 372, 

[6] An Excise Officer acting under S. 15, 
Opium Act has lawful authority to arrest a 
person who sells a black substance (not opium) 
alleging it to be opium though its possession 
is not an offence under S. 9. Consequently 
the escape of such a person as well as his 
rescue from the custody of the Excise Officer 
are offences under Ss. 224 and 225, Penal 
Code. 1917 Cal 426 (427) [AIR V 4] : 43 Cal 
1161 : 17 Cri L Jour 379 (DB). 

[7] In view of the measure of penalty pre- 
crio^ under section 9 as it stands amended 
in Bengal for an offence under els. (a) and (c) of 
that section or a criminal conspiracy to com- 
jrrflt the same, the police officer cannot arrest 
persons suspected of such offences without a 
warrant under schedule 2 of the Criminal 
Procedure Code. But there is no such bar to 
their arresting without a warrant under sections 
14 and 15 where the circumstances stated in 
tb/ise sections are present. 1958 Cal 213 (217) 
[AIR V 45 C 50] : 1958 Cri L Jour 622. 

[8] Irregularity in the search does not 
necessarily invalidate the proceedings under 
the Act. It always affords ground for scrutiny, 
and if after careful scrutiny the Court comes 
to the conclusion that an excisable article was 
recovered from the possession of the accused 
then the conviction is a sound one. 1941 Rang 
833(333) [air V 281: 1941 Rang L R 552 t 
43 Cri L Jour 217. 


[9] The Excise Officers investigating offences 
are virtually deemed to be police officers. On 
principle also the position of a police officer 
cannot be distinguished from that of an excise 
officer with regard to an offence under the 
Excise Act, because an Excise Officer is also 
interested in the conviction of the accused 
and in a position to dominate him. Therefore 
a confession made before an Excise OlHcer 
during investigation is inadmissible in evi- 
dence under S- 25, Evidence Act. 1931 Cal 
350 (352) [A I R V 18] : 58 Cal 1260 : 32 Cri 
L Jour 640 (DB). 

Section 16 — Note 1 

[1] Provisions of S. 103, Criminal P. C. not 
observed in conducting search under Opium 
Act of premises occupied by accused — Re- 
sidents of locality not called to be present at 
search — List of property found not made — 
Opium found in accused’s house — Held 
irregularity of search might impair value of 
evidence regarding discovery of opium. (’92- 
96) 1 Upp Bur Rul 135 (135). 

[2] Mere illegality in the exercise of the 
right of search unaer the Opium Act is not 
in itself a sufficient ground for setting aside a 
conviction under the Act. 1919 Pat 488 (489) 
[AIR V 6] : 20 Cri L Jour 745 (DB). 

[3] Witnesses present at time of search dty 
osing that opium was found in accused’s 
ouse — Witnesses living two or three miles 

away from accused’s village — Mere fact that 
witnesses are not from immediate vicinity 
cannot justify Court in rejecting their evi- 
dence. 1937 Rang 434 (436) [A I R V 24] : 39 
Cri L Jour 278. 

[4] It is objectionable to be constantly call- 
ing the same person to witness a search as it 
may prejudice the mind of the trying ma^s- 
trate. When searches are undertaken 

the Omum Act respectable neighl^i^t 
be called in to witness the search. The ta^ 
that witnesses were not those cortonplateo oy 
Opium Act does not otheffwise affect the cmi- 
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17. Otficers to assist each other. 

The officers of the several departments mentioned in section 14 shall, upon 
notice given or request made, be legally bound to assist each other in carrying 
out the provisions of this Act. 


STATE AMENDMENTS 

MADHYA PRADESH 

Same as that of West Bengal 

— M. B. Act XV of 1955, S, 10 [17.6.1955] read with M. P. Act XXIII of 1958, S. 3. 
WEST BENGAL 

Em the words the officers of the several departments n»ention(\! in section 14*' the words 
'the oHicers referred to in sections 14 and 15" shall l>e .luOstitiiUd. 

— IVniK. Act V of 19:13, S. 10. 


18. Vexatious entries, searches, seizures and arrests. 

Any officer of any of the said departments who, without reasonable ground 
of suspicion, enters or seaiches, or causes to be entered or searched, any 
building, vessel or place, 

or vexatiously and unneces.sarily seizes the property of any person on the 
pretence of seizing or searcliing for any opium or other llung liable to confisca- 
tion under this Act, 


or vexatiously and unnecessarily detains, searches or arrests any person, 
shall, for every such offence, be punished with fine not exceeding five 
hundred rupees. 

STATE AMENDMENT 

WEST BENGAL 

For the words “Any Oilicor of any of the said <lcpartrnenls wlio” the wonls “If any of tho 
said officers” shall he substituted ; and before the word “shall ” the wonl “he” shall be inserted, 

— BenK. Act V of mX S. IL 

19. Issue of warrants. 

The Collector of the district. Deputy Commissioner or other officer authu- 
rized hy the ^ [State Government] in this Ixjhalf, either personally or in right of 
his office, or a Magistrate, may issne his warrant for the arrest of anv jierson 
whom he has reason to believe to have committed an ollence relating to 
opium, or for the search, whether iiy day or night, of any liuilding or vesstd or 
place in which he has reason to believe opium lialde to confiscation to lie kept 
or concealed. 


All warrants issued under this section shall be executed in accordance with 
the provisions of the Code of Criminal Procedure.'^ 

[a] See now the Code of Criminal Procedure, 1898 (Act V of 1898). 


20« Disposal of person arrested or thing seized. 

Every person arrested, and thing seized, under section 14 or section 15, shall 
be forwarded without delay to the officer in cliarge of the nearest nolice- 
station; and every person arrested and thing seized under .section 19 snail r>e 
forwarded without delay to the officer by whom the warrant was issued. 

Every officer to whom any person or thing is forwarded under this section 
shall, with all convenient despatch, take such measures as may be necessary for 
the disposal according to law of such person or thing. 


Section 16 — Note 1 icontd,) 

viclion. (’08) 7 Cri L Jour 87 (88) : 4 Low 

Bur Rul 121. 

[5] The Opium Act provides specifically for 
the application of the provisions of Criminal 
Proc^ure for carrying out search, 

seizure, arrest etc. 1952 Him Pra 74 (79) [AIR 
V 39] : 1952 Cri L Jour 1712. 


Section 19 — Note 1 

tu By virtu© of S. 19, Para. 2 the provisions 
Ctiminal P. C. apply to all searches under 
14 and 15 and to the execution of warrants 


under S. 19. 1952 Him Pra 74 (77) [AHl V 59]: 
1952 Cri L Jour 1712, 


Section 20 — Note 1 

[1] Section 20 does not lay down how tlw 
person and the thing are to \>e disposed of and 
hence their disposal should be in accordance 
with the provisions Pro- 

cedure Code. 1952 Him P r a 
39] : 1952 Cri L Jour 1712 ♦ Madh Pra 
285 (285) [AIR V 45 C ID4] : 1958 Cri L four 
1194. 
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STATE AMENDMENTS 

ASSAM 

For section 20, new sections were subtiituUd by Assam Act I of 1933. 

MADHYA PRADESH 

In its application to the State of Madhya Pradesh, for section 20 the following sectior 
shall be subsUiuied, namely, — 

“20. Powers of certain officers of Excise Department with regard to offences, — Every 
officer of the D^artment of Excise not below the rank :of a Sub-Inspector or any other 
officer of the Customs, Police or Revenue Department specially empowered in this belialf 
bv the State Government under a notification in the Official Gazette shall investigate 
offences and grant bail to the persons arrested under this Act. 

20A. (1) When any person is arrested or any opium or other thing is seized under tlie 
provisions of this Act, the person making the arrest or seizure shall if he is an officer oi 
the Excise, Customs, Police or Revenue Department, forthwith forward the person arrested 
or the thing seized to the nearest officer of the Excise Department empowered under 
section 20, unless he is himself so empowered. 

(2) When any person is brought in custody before an officer empowered under 
section 20, or when such officer has himself arrested or procured the appearance i)y 
summons under section 20D of any person, he shall make such investigation as seems [o 
him necessary, and shall either release such person or admit him to bail to appear, or i( 
bail is not given, produce him or cause the officer-in-charge of the nearest police station to 
produce him before a Magistrate having jurisdiction in the case : 

Provided that if the investigation is not completed within twenty-four hours of Uie 
arrest, the said officer may take bail with or without security from the person arrested to 
appear on any subsequent date before himself and shall, if such bail is not given, 
forthwith forward the arrested person to the nearest Magistrate with a report of the t as > 
and a request to detain him in custody for such period not exceeding fourteen days as niav 
be necessary to complete the investigation and to order his production before the said 
officer when necessary, for such investigation. 

fSJ The Magistrate to whom an arrested person is so forwarded, whether he has or has 
not jurisdiction to try the case, may, by oroer in writing stating the reasons therefor, 
authorise the detention of the arrested person in default of bail in such custody us he 
thinks fit for a term not exceeding fourteen days in the whole. 

20B, Poiver of investigating officer to summon witnesses, — (1) An officer empowend 
under section 20 may summon any person to appear before himself to give evidence or to 
produce any document necessary for the purposes of an investigation. 

(2) Such summons shall state whether the person summoned is required to give 
evidence or to produce a document or both, and shall specify a time and place for 
appearance. 

(S) It shall be lawful for such officer instead of issuing a summons to proceed to the 
residence of any person whom by reason of sickness or other infirmity or by reason of rank 
or sex it may not seem proper to summon, and may require Jhim to answer such 
questions as may be necessary For the purpose of the investigation. 

(4) Any pyerson examined in accordance with the provisions of sub-section (1) or snf)- 
section (3) shall be bound to answer all questions relating to the investigations put to him 
by such officer, other than questions the answer to which would have a tendency to expose 
him to a criminal charge or to a penalty or forfeiture. 

(5) The provision of section 162 of the Code of Criminal Procedure, 1898, shall apply 
to the statements made by any person under this section. 

(6) No oaths shall be administered to any such person. 

20C. Power of investigating officer to release accused when evidence deficient. — If upon 
an investigation under this Act it appears to the officer-in-charge of such investigation that 
there is not sufficient evidence or reasonable ground of suspicion to j'ustify the forwarding 
of the accused to a Magistrate, such officer shall release him on his executing a bond with 
or without sureties as such officer may direct to appear, if and when so required before 
Magistrate having jurisdiction. 

20D. Power of certain ojfficer to summon suspected persons. — When any officer of tlje 
- Excise Department empowered under section 20 to investigate offences has reasonable 
grounds for believing that any person has committed an offence under this Act, he may. 
after recording his rea$ons in writing and either with or without previous investigation 
summon such person to appear before him. 

20E. Sumtnoning witnesses, etc,, how to be made. The provisions of the Code of 
Criminal Procedure, 1898 relatiu to summons and compelling the appearance ot person 
summoned and the production of documents shall apply as far as may be, in the case o 
any summons issued by an officer emxK)wered to issue a summons under this Act. 

20F. Proc^ute tn ooss of /orfeUure of 5ond,— -When it appears to an 
under seGti<m 20 that a bond tor appearance bdFore himself has been forfeits, ne s ^ 
forward the bond to the Magistrate having jurisdiotion to try the offence of wmen i 
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bailed was accus^ together with a report in writing giving the reasons for his 
bttiet ana the relevant d(Kumentj? and the Magistrate sluiU ^a) with the matter Itt the 
manner provided by the Code of Criminal Procedure. 1898. for tlie forfeiture of bonds for 
appearance before his own Court. 

20G. J uriMdiction of Magistrate on receipt of report from Extm Officer, — When an 
officer empowered under section 20 to investigate ofiences or grant bail forwards in custody 
any person accused of an offence under this Act to the Magistrate, iiaving ttirisdiction to 
try the case, or admits any such person to bail to appear Wfore such Magistrah\ he shall 
submit a report setting forth the name of the accused person and the nature of the offence 
with which he was charged and the names of the persons who appear to l>e acquainttHi 
with the circumstances of the case, and shall send to such Magistrate any article which it 
may be necessary to produce before him. Upon receipt of sucIj re^rt the Magistrate shall 
inquire into such offence and try the person accused thereof in like manner us if such 
report is a report in writing made by a police officer under clause (b) of sub. section (1) of 
section 190 or the Code of Criminal Procedure, 1898. 

20H. Attendance of loitnesses before An officer acting under the provisions 

of section 20G shall have all the powers conferreil by the Code of Crimiital Procrnltire, 
1898 on an officer-in-cliarge of a police station for the purpose of causing the apixyaranea 
before the Magistrate of persons acquainted with the circumstances of the case. 

20-1. Police to take charae of articles seired, — All oflicers-in-charge of police st.Uian 
shall take charge of and keep in safe custody, pending the order of a Magistrate oi an 
investigating officer, all articles seized under this Act whicli may be delivered to them, anti 
shall idlow any investigating officer who may accompany such articlt^* to the police 
station, or who may l)e depiiteti for the nnrpose l)y his suptTior oiBcer to affix his seal to 
such articles and to take samples of and from them. All samples so taken .shall also be 
sealed with the seal of the officer-in-charge of the police station and with the seal of the 
accused or his agent, if he is available. .All such packets of sample shall be sigutnl by tlie 
accused or his agent, if he is available,'’ 

— M. B. Act XV of 1955, S. U [17-6-1955] read with M. P. Act XXIII of 1958, S. 


MADRAS 

In section 20, after the words “nearest police-station'’ insert “or to the nearest officer of 
the Prohibition Department empowered under section 20- A." 

After section 20, insert the following: — 

“20A. Power to invest Prohilntion Officers ioith certain powers . — The State (Government 
may, by notification in the Official (Gazette, invest any olHceu* of the Prohibition Depart- 
ment, or every officer belonging to any specified class in that Department, with the powers 
of an officer in charge of a police-station for the investigation of oflenct*s under this Act" 

—Mad. Act XXXn of 1951, Ss. 5 and 4 121-10.1951]. 

ORISSA 

For section 20 the following sections shall be suhslituted, namely:— 

“20. Poiver of State Government to authorise officers in investigate offender, and grant 
bail. — fj) The State Government may, l>y notification in the (Gazette, authorise any class 
of officers of the Exci.se or Police Department to investigate ollenccs, and to grant bail to 
persons arrested, under tliis Act, 

Power to detennine form of bail l07id.-~(t^) The Stale Government may, from lime to 
time, determine the form of the bail bond to be used. 


20A. Persons arrested or article seized how to Im dealt with.—(l) When any fhTson 
arrested or any opium or otlier thing is seized under llie provisions of this Act, the person 
making the arrest or seizure .shall, if he is an officer of the Excise or Police Department, 
forthwith forward the person arrested or the thing seized to the nearest officer of hi^. 
department empowered under section 20 unless he is himself so empov,Tre<i, 

(2) When such arrest or seizure Is made by any officer referred to In section ! J or 
section 15 other tbin an officer of the Excise or Police Department, he fihall forthwitli 
forward the person arrested or the thing seized to the nearest officer of the Excise or I olice 
Department empowered under section 20 and having jnri.s<Hction in the case. 


(3) When any person 
or when such officer has 
section 20D of any person 
shall either release such 


is brought in custody before an officer emp^Avered under .section 20 
himselt arrested or procured the appearance by surnrnon.s under 
he shall make such tnve.stigation as seems to him necessary, and 
person or admit him to bail to appear, or if bail n not given, 


Section 20-A (Madras) — Note 1 
[1] An Exci^ Officer inve.sted with the 
|>owers of an Officer in charge of a police 
station for investigation of offences un^r 
S. 20-A is a “Police Officer’* coming within 
the purview of S. 25 of the Evidence Af ^ 

S. Criminal P, C. 1953 Mad 9D ^924) 


(AIR V 40 C 361] ; ILH (1954) Mad 57 : 1953 
Cd L Jour 1693 (DB). (Hence confession made 
to him is inadmissible under S- 25 of the Evi- 
dence Act ; and a statement made to the officer 
under S. 162, Criminal P, C, caii be used only 
according to that section.) 
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produce him or cause the officer-in-charge of the nearest poUce^tation to produce him 
before a Magistrate having iurtsdicHon in the case : 

Provided that if the investigation is not completed within twenty-four hours of the 
arrest, the said officer may take oail with or without security from the person arrested to 
appear on any subsequent date before himself, and shall, if such bail is not ^ven, forthwith 
forward the arrested person to the nearest Magistrate with a report of the case, and a 
request to detain him in custody for such period not exceeding fourteen days as may be 
necessary to complete the investigation and to order his production before the said officer 
when necessary for such investigation. 

(4) The Magistrate to whom an arrested person is so forwarded, whether he has or ha s 
not iurisdiction to try the case, may by order in writing stating the reason therefor^ 
authorise the detention of the arrested person in default of bail in such custody as he 
thinks fit for a term not exceeding fourteen days in the whole. 

20B. Potver of investigating officer to summon witnesses or examine them otherwise. 
(1) An officer empowered under section 20 may summon any person to appear before him. 
self to give evidence, or to produce any document, necessary for the purposes of investi- 
gation. 

(2) Such summons shall state whether the person summoned is required to give evidence 
or to produce a document or both, and shall specify a time and place for appearance. 

(8) It shall be lawful for such officer, instead of issuing a summons, to proceed to the 
residence of any person whom by reason of sickness or other infirmity or by reason of 
rank or sex it may not seem proper to summon, and then require him to answer such ques. 
tions as may be necessary for the purposes of the investigation. It shall also be lawful for 
such officer to examine any person who may appear before him to give evidence or to 
produce any document necessary for the purposes of the investigation, although the said 
person appears voluntarily and no summons has been issued to him. 

(4) Any person examined in accordance with the provisions of sub-section (1) or sub- 
section (3) shall be bound to answer all questions relating to the investigation put to him 
by such officer other than questions the answers to which would have a tendency to expose 
him to a criminal charge or to a pemalty or forfeiture. 

(5) The provisions of section 162 of the Code of Criminal Procedure, 1898, shall apply 
to the statements made by any person under this section. No oaths shall be administerccl to 
any such person. 

20C. Power of investigating officer to release accused when evidence deficieyit. — If, upon 
an investigation under this Act, it appears to the officer-in-charge of such investigation 
that there is not sufficient evidence or reasonable ground of suspicion to justify the 
forwarding of the accused to a Magistrate such officer shall release him on his executing 
a bond, with or without sureties, as such officer may direct, to appear, if and, when so 
required, before a Magistrate for trial. 

20D. Power of certain officers to summon suspected persons. — When any officer of the 
Excise or Police Department, not below such rank as may be prescribed by the Provincial ^ 
Government by notification in the Gazette, has reasonable grounds for believing that any 
person has committed an offence under this Act, he may, after recording his reasons in 
writing, and, either with or without previous investigation, summon such person to appear 
before nim. 

20E. Summoning of witnesses etc,, how to he made. — The provisions of the Co^le of 
Criminal Procedure, 1898, relating to summonses and compelling the appearance of persons 
summoned and the production of documents, shall apply, as far as may be, in the case of 
any summons issued by an officer of the Excise or Police Department, empowered to issue a 
summons under this Act. 

20F. Procedure in case of forfeiture of bond. — When it appears to an officer of the 
Excise or Police Department that a bond for appearance before himself has been forfeited, 
he shall forward the bond to the Magistrate having iurisdiction to try the offence of which 
the person bailed was accused, and tne Magistrate snail deal with the matter in the manner 
provided by the Code of Criminal Procedure, 1898, for the forfeiture of bonds for appear- 
ance before his own Court. 


200. Jurisdiction of Magistrate on receipt of report from Excise Officer or Police 
Officer, — When an officer of the Excise or Police Department forwards in custody any 
person accused of an oflFence under this Act, to the Magistrate having jurisdiction 
the case, or admits any such person to bail to appear oefore such Magistrate, he shall 
submit a report setting forth the name of the accused person and the nature of the oftence 
with which be was charged and the names of the persons who appear to be acquaintea 


Section 20-B (Orissa) — Note 1 
[1] The bar of section 162 of the Criminal 
Procure Code applies to statem^ts whether 
confessional or otherwise, made by a person 
accused of an offence under the C^um Act. 
Hence an oral statement made before the 
Excise Officer actihg under S. 20-B (Orissa) 


and which has been later on reduc^ uito 
writing cannot be used in evidence a^inst tne 
maker who is subsequently accu^^ ^ 
offence and tried for the same. . 

39 (41) [(S) AIR V 44 G 13] : I L R (1957) Cut 
03 : 1957 Cri L Jour 384 (DB), 
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wHh the circumstances of the case^ and shall send to such Magistrate any article which tt 
may be necessary to produce before him. Upon rectnpt of such report the Magistrate shall 
inquire into such OQen<^ and try the person accused thereof in like maimer as if such 

j^y » Police Officer under clause (b) of sub-section (IJ of 
section 190 of the Code of Criminal Procedure, 1898. 

20H. Attendance of witne^ before Magistrate,^ K\\ officer of the Excise or Police 
Department actiim under the provisions of section 20G shall have all tlw powers conierred 
by the Code of Criminal Procedure, 1898, on an officer- in- charge of a jx>l ice-station for 
the purpose of causing the appearance before the Magistrate of persons acquainted with 
the circumstances of the case. 


201. Police to take charge of the articles i^eUed , — All officcrs-in-charge of police- station.^ 
shall take charge of and keep in safe custody, pending the orders of a Magistrate or an 
inv^tigating officer of the Excise or Police Department, all arlick's sei/td under this Act, 
which may l>o delivere<l to them, and shall allow any investigating offic'er who may 
accompany such articles to the police-station or who may he deputed for the puri>ose by 
his superior officer, to affix his seal to such articles and to take samples of and from them. 
All samples so taken shall also be sealcxl with the seal of the officer- in -charge of the tmlice- 
station and with the seal of the accuscil or his agent if he is available. All sucli packets of 
samples shall l>e signet! by the accuseil or bis agent if he is available.** 

— Orissa Act II of 1939, S. 2 [in Balasore District on 1-6-1940; in Cuttack* Puri, 
Sambalpur, Ganjam and Korapul Districts on 1-6-19421. 

WEST BENGAL 

For section 20, the following sectioiis shall l>e suhstUuUd, namely, — 

20. power of State Government to authonse officers to %nve%ti(}n1e offences and grant 
bail, — (1) The State Government may. }>y notification in the OlBcial CJazette atithorise any 
cl ass of officers of the Excise, Police or Customs Department to investigate offences, uiul 
to grant bail to persons arrested under this Act. 

i2) The State Government may, from time to time, determine the form of the bail l>ond 
to l)e used. 




20 A. Persons arrested how to he dealt v>ith.—(l) When any pt*rson is arrested or any 
opium or other thing is seizeil under the provisions of this Art, tlio ptuson making the arrest 
or seizure shall, if he is an officer of the Exci.se, Police or Ctcsloms Dei>artment, forthwitli 
forward the person arrested or the thing seizcxl to the nearest officer of his department 
empowered under section 20 unless he is himself so empowenui. 

(2) When such arrest or seizure i.s made by any officer referred to in sec tion 14 or 
section 15 other than an officer of the Excise, Police or Customs Department, lie sliall forth, 
with forward the person arrested or the thing seiztd to the nt'uri’st officer of tf^e Excise, 
Police or Customs Department empowered under section 20 and imving jurisdiction in 
the case. 

(3) When any person is brought in custody before an ofKccr empowered under sec- 
tion 20, or when such officer has himself arrested or procured the appearance fw summons 
under section 20D of any person, he shall make such investigation as swims to liini ntHies- 
sary, and shall either release such person or admit him to bail to apixiar, or if baib.is not 

iven, produce him or causelthe omcer-in-charge of the nearest police-station to produce 
im before a Magistrate having jurisdiction in the case : 

Provided that if the investigation is not completed within twenty-fonr hours of tl>e 
arrest, the said officer may take bail with or witliout security from tlie person arrested to 
appear on any subsequent date before himself, and shall, it such bail is not given, forth- 
with forward the arrested person to the nearest Magistrate with a report of the rase, and a 
request to detain him in custody for such period not exceeding fourteen davs as may be 
necessary to complete the investigation and to order his productiori f>eforc the said omcer 
when necessary for such investigation. 

(4) The Magistrate to whom an arresteil person is so forwardwl, wliclher lie has or has 
not jurisdiction to try the case, may, by order in writing stating the reasons fherefor, 
authorize the detention of the arresteil person in default of bail in such custody as he thinks 
fit for a term not exceeding fourteen days in the whole. 

20B, Power of inveBtigating officer to summon ‘ tvilne^ses. (jI) An officer empowered,! 
under section 20 may summon any person to appear before himself to give evidence, or to 
produce any document, necessary for the purposes of an investigation. 

r^jSuch summons, shall state whether the i^rson summomxj is 
evidence or to prtxluce a document or both, •and shall specify a time and place tor 
appearance. , * ^ 

(8) It shall be lawful for such officer instead of issuing a summons to procoeti to 
resitUc; of whom by reason of sickness or other infirmity or by 

or sex it may not seem proper to summon, and there require him to answer such qiiesuoas 
as may be necessary for the purposes of the investigation. , . 

(4) Any person examined in accordance with the Mt to hto 

aecHon (») shSl be bound to answer all questions relating to the investigations put to him 
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by such officer other than questions the answers to which would have a tendency to expose 
him to a criminal charge or to a penalty or (orfdture. 

(6) The provisions of section 162 of the Code of Criminal Procedure, 1898, shall apply 
to the statements made by any person under this section. ‘ 

(6) No oaths shall be administered to any such person. 


20C. Power of inveet^ating officer to release accused when evidence deficient.-^-U upon 
an investigation under this Act it appears to the officer- in-chai^e of such investigation that 
there is not sufficient evidence or reasonable ground of suspicion to justify the forwardmjz 
of the accused to a Magistrate, such officer shall release him on his executing a bond, with 
or without sureties, as such officer may direct, to appear, if and when so required, before a 
Magistrate for trial. 

20D. Power of certain officers to summon suspected persons . — When any officer of the 
Excise, Police or customs Department, not below such rank as may be prescribed by the 
Provincial Government by notification in the Official Gazette has reasonable grounds for 
believing that any person nas committed an offence under this Act, he may, after recordmii 
his reasons in writing, and either with or without previous investigation, summon such 
person to appear before him. 

20E, Summoning witnesses, etc., how to be made . — The provisions of the Code of 
Criminal Procedure, 1898, relating to summonses and compelling the appearance ot 
persons summoned and the production of documents shall apply, as far as mf^ be, m the 
case of any summons issued by an officer of the Excise, Police or Customs Department, 
empowerea to issue a summons under this Act. 


20F. Procedure in case of forfeiture of bond. — When it appears to an officer of the 
Excise, Police or Customs Department that a bond for appearance before himself has been 
forfeit^, he shall forward the bond to the Magistrate having jurisdiction to try the ollem e 
of which the person bailed was accused, and the Magistrate shall deal with tne matter m 
the manner provided by the Code of Criminal Procedure, 1898, for the forfeiture of bon l^ 
for appearance before his own Court. 

20G. J jurisdiction of Magistrate on receipt of report from Excise Officer, etc. — When an 
officer of the Excise, Police or Customs Department forwards in custody any person 
accused of an offence under this Act to the Magistrate having jurisdiction to try c ise 
or admits any such person to bail to appear before such Magistrate, he shall submit i 
report setting forth the name of the accused person and the nature of the oflence with 
wnich he was charged and the names of the person who appear to be acquainted with tii • 
circumstances of the case, and shall send to such Magistrate any article which it may b • 
necessarylto produce before him. Upon receipt of such report the Magistrate shall uKiunf 
into SUCH offence and try the person accused thereof in like manner as if such report is i 
report in writing made by a police officer under clause [b) of sub-section (1) oi section 190 
of the Code of Criminal Procedure, 1898. 

20H. Attendance of tvihiesses before Magistrate. — An officer of the Excise, Police nr 
Customs Department acting under the provisions ot section 20G shall have all the powers 
conferred by the Code of Criminal Procedure, 1898, on an officer in charge of a police- 
station for the purpose of causing the appearance laefore the Magistrate of peisons 
acquainted with the circumstances of the case. 

201. Police to tale charge of articles seized. — All fofficers-iii-charge ot pohce-stations 
shall take charge of and keep in safe custody, pending the orders of a Magistrate or an 
investigating officer of the Excise, Police or Customs Department, all articles seized under 
this Act which may be delivered to them, and shall allow any investigating officer who 
may accompany such articles to the police-station or who may be deput^ for the purpose 
by nis superior officer, to affix his seal to such articles and to take samples ot and tiom 
them. All samples so taken shall also be sealed with the seal of the officer-in-charge of the 
police-station and with the seal of the accused or his agent if he is available. AH such 
packets of samples shall be signed by the accused or his agent if he is available. 

20J. Diary of proceedings in investigation. — fij Every Excise, Police or Customs officer 
making an investigation under this Act shall, day by day, enter his proceedings in the 
investigation in a diary, setting forth the time at which the information reached him, the 
time at which he began and closed his investigation, the place or places visited by him and 
a statement of the circumstances ascertain^ from day to day until the investigation is 
closied. 

fSjThe provisions of sub-section of S. 172 of the Code of Criminal Procedure, 
1898, shall apply in the case of every such diary.*’ — Beng. Act V of 1933, S. li.. 


Section 20-G (West Bengal)'— Note 1 
[1] Although under S. 20-G (Bengal) the 
repeat of an excise officer can be treated as a 
police report for the purpose of taking cogniz- 
ance of a case, it caxmot be considered to 
be a police report within the provisions of 
JS. 178, Criminal P. C. Hence in the trial the 

Ailagistrate has to adqpf i^y the procedure 

'1^ 


pescribed by S, 252 of Criminal P» 
procedure prescribed by S. 251- A of the Cn* 
minal P. C.lieing applicable only where tne 
case commences on a police report 
S. 173, of that Code cannot be adop^ by the 
Magistrate, im Cal 213 (218. 219) [A 1 B v 
45 C 50] : 1958 Cri L Jour 622 (DB). 


{Thb] Opiuh Act, 1878 


t» N 1- 8 M] WIT 


21m Report of arrests and seizures. 

Whenever any officer makes any arrest or seizure under this Act, he shall, 
within forty-eight hours next after such arrest or seizure, make a full report of 
all the particulars of such arrest or seizure to his immediate oflicial superior. 


WEST BENGAL 


STATE AMENDMENT 


For the words “forty-eight hours” the words “twenty-four hours” shall l>e 

-Beng. Act V of imi, S, 13, 

22. Procedure in case of illegal poppy cultivation. [Repealed by Dte Darn^erous 
Drugs Act, 19S0 (II of 1930), section 40 and ScJmiule IL] 


23. Recovery of arrears of fees, duties, etc. 

Any arrear of any fee or duty im|X)sed under this Act or any rule rhade 
hereunder, 

and any arrear due from any farmer of opium- revenue, 

may be recovered from the person primarily liable to pay the same to the 
^ [State Government] or from his surety (if any) as if it were an arrear of larKl. 
revenue. 

STATE AMENDMENT 

W'EST BENGAL 

The words “or 'any person licensed in this l)ehalf under this Act” shidl Iki innert^d after the 
words “opiiMTj-revenue.” — Act of 1933, S. 14. 


24. Farmer may apply to Collector or other officer to recover amount due 
to him by licensee. 

Wlien any amount is due to a farmer of opium-revenue from lu.s Iic<?nsee, in 
respect of a license, such farmer may make an application to the Collector of 
the district. Deputy Commissiojier or other officer authorized by tlie -^[.State 
Covenirnent] in this ))ehalf, praying sucli officer to recover, stich amount on 
behalf of the applicant ; and, on receiving sucli application, such Collector, 
Deputy Commissioner or other officer may in his discretion recover such 
amount as if it were an “arrear of land-revenue, and shall pay any amount so 
recovered to the applicant : 

Provided that the execution of any process i.ssuecl by such Collector. 
^[Deputy Commissioner] or other oflicer for the recovery of such amoura shall 
be stayed if the licensee instit\ites a suit in the Civil Court to try the demand 
of the farmer, and furnishes security to the satisfaction of .such officer for the 
payment of the amount which such Court may adjudge to be due from him to 
such farmer : 

Provided also that nothing contained in this section or done theroundcr shall 
affect the right of any farmer of opium-revenue to recover by suit in the Civil 
Court or otherwise any amount due to him from such licensee. 

[a] See the Revenue Recovery Act, 1890 (I of 1890). [b] SubBtUuled for “Deputy Col- 

lector” . by the Amending Act, 1891 (XII of 1891), Sch. 11. 

25* Recovery of penalties due under bond. 

When any person, in compliance with any rule made liereunder, ffives a 
bond for the performance of any duty or act, such duty or act shall be deemed 
to be a public duty, or an act in which the public are interested, as the case 
may be within the meaning of the Indian Contract Act, 1872, section j and, 
upon breach of the condition of such bond by him, the whole sum named 
therein as the amount to be paid in case of such breach may be recovered from 
him as if it were an arrear of land-revenue. 

Section 21- Note 1“" 1952 Him Fra 74 (79) [AIR V $9] : 1952 Cri L 

U] The Act does not lay down any special Jour 1712. » 

piooedure relating to search, seizore or arrest " 

tVoL 10.] 2 A.M. 62. 
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SCHEDULE. — Enactments repealed. [Repealed by the BepecUing and Amendina 
Act, 1891 (XII of 1891) J 

STATE AMENDMENTS 
SCHEDULE 

ASSAM 

For a new Schedule added in Assam, see Assam Act I of 1933. 

MADHYA PRADESH 

**Bond to abstain from the commission of offences under the Opium Act, 1878. 

[See Section 9J (2)] 

Whereas I (name) inhabitant of (place) have been called 

upon to enter into a bond to abstain from the commission of offences under sections 9 to 

9G of the Opium Act, 1878 for a term of I hereby bind mvself not to commit any 

such offence during the said term, and, in case of my making default therein I hereby bind 

myself to forfeit to Governor of Madhya Pradesh the suna of Rs Dated this 

day of 19 ... . 

Signature 

(Where a bond with sureties is to be executed, add ) — 

We do hereby declare ourselves sureties for the above named that he shall 

abstain from the commission of offences under Sections 9 to 9G of the Opium Act, 1878, 
during the said term and in case of his making default therein we bind ourselves jointly 

and severally, to forfeit to Governor of Madhya Pradesh, the sum of Rs 

Dated this day of 19 . . . 

Signature 

— M. B. Act XV of 1955 [17-6.1955] read- with M. P. Act XXIIl of 1958, S. 3 . 


(THE] OPIUM AND REVENUE LAWS (EXTENSION OF 
APPLICATION) ACT, 1950 
(ACT XXXIII of 1950) 

[The Act printed here is as on 1-10-1960.] 


Seotionb 

1. Short title. 


CONTENTS 

3. Modifications in State laws relat- 
ing to income-tax investigation. 


2. Extension of certain opium and 
revenue laws to certain parts of 
India. 


4. Repeals and savings. 

5. Removal of difficulties. 

THE SCHEDULE. 


STATEMENT OF OBJECTS AND REASONS 

“The main laws relating to income-tax and part of the Budget proposals. The object ot 
duties of customs and central excises are be- this Bill is to extend other ancillary laws to 
ing extended to the rest of India and a provi- the rest of India excluding the State of Jammu 
Sion therefor has been made in the Finance and Kashmir.” 

Bill as the extension of these laws formed — Gaz. of Ind., 1950, Pt. Il-Sec. 2, p. 198. 


ACT HOW AFFECTED BY SUBSEQUENT LEGISLATION 
— Amended by Act XLIV of 1951. 


[THE] OPIUM AND REVENUE LAWS (EXTENSION OF 
APPLICATION) ACT, 1950 

(ACT XXXIII OF 1950)^ 

[18th April, 1950. J 

An Act to provide for the extension of certain opium and revenue laws to 

certain parts of India. 

Be it enacted by Parliament as follows : — 

^ be called THE OPIUM AHD REVENUE LAWS (EXTENSION OF 

APPLICATION) ACT, 1950. 

[a] For Stateniaiit of Objects and Reasons, Gaz. of Ind., 1950, Pt. Il-Sec. 2, P* 
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2* Extension of certain opium and revenue laws to certain parts of India* 

(1) The following Acts, namely,— 

(i) the Opium Act, 1857, 

( ii) the Opium Act, 1878, 

( Hi) the Revenue Recovery Act, 1890, 

(iv) the Government Trading Taxation Act, 1926, 

( v) the Dangerous Drugs Act, 1930, 

(vi) the Taxation on Income (Investigation Commission) Act, 1947, and 

(vii) the Payment of Taxes (Transfer of Property) Act, 1949, 

and all rules and orders made thereunder, which are in force immediately 
before the commencement of tl)is Act in certain parts of India, are hereby 
extended to and shall be in force in, the rest of India except the State of Jammu 
and Kashmir. 

(2) The amendments specified in the Schedule shall be made in the aforesaid 
Acts. 

3# Modifications in State laws relating to income-tax investigation. 

If immediately l>efore the commencement of this Act there is in force in any 
Part B State* other than Jammu and Kashmir any law (hereinafter in this 
section referred to as “the State law*’) corresponding to the Taxation on Income 
(Investigation Commission) Act, 1917, that law shall continue to remain in 
force with the following modifications, namely : — 

(a) all cases referred to or pending before the State Commission (by whatever 
name called) in respect of matters relating to taxation on income other 


Section 2 — Note 1 

[1] The Opium and Revenue Laws (Exten* 
Sion of Application) Act, 1950, which caino 
into force on 20th April 1950, has by S. 2 of 
the Act, extended the application of the Reve- 
nue Recovery Act (I of 1890) to the Pepsu 
State. 1955 Pepsu 133 (134) [(S) AIR V 42 
C 30] ! ILR (1950) Patiala 234 (DB). 


Section 3 — Note 1 

[1] The absence of a provision saving the 
operation of the prior Act in the Opium and 
Revenue Laws (Extension of Application) Act 
which extended the operation of the Central 
Revenue Recovery Act of 1890 to Part B States 
is not fatal to the enforcc*ment of claims that 
arose under the Cochin Revenue Recovery 
Act which was repealed, 1954 Trav-Co 518 
(520) [AIR V 41 C 180] : ILR (1954) Trav-Co 
1005 (FB). 

[2] Section 3 of this Act as amended by Act 
44 of 1951 provided that the Trayancore 
Taxation on Income (Investigation Commis- 
sion) Act, 14 of 1124, shall continue to remain 
in force with certain modifications. 1954 
Trav-Co 131 (134) [AIR V 41 C 45] : ILR 
(1953) Trav-Co 1145 (FB). 

[3] The Government of Travancore- Cochin 
by Its order, Ext. G dated 14tb February, 1950, 
accepted the findings of the Investigation 
CkMnmissiOQ and directed that immediate steps 
be taken to tecovet the net am<^nt of l^ome- 
tftx due from the party according to the said 


findings under the Travancorc Income-tax Act 
of 1096. The Ciovernment of India apparently 
found that the Income-tax Authorities were 
not following the procedure prescrilied by the 
Travancorc Taxation on Income (Investigation 
Commission) Act, 1124 ininmlcmcnting Ex. C; 
and issued Ex. H, dated 25lh Octol>er, 1951, 
in which they said : “The Central Covem- 
m(mt hereby, in implementation of the order 
of the Government of Travancore-Cochin 
dated 14th February, 1950, direct tliat appro- 
priate assessment proceedings under the Tra- 
vancore Income-tax Act (XIIi of 1096) shall t)o 
taken against the asscssee with a view to 
asses s or ro-assess the amount of concealed 
income of Rs. 1,31,750 which escapexi assess- 
ment.** Held, that Ext. C issued by the Gov- 
ernment of Travancore-Cochin which wajt^thc 
basic order under S. 8 (2), Travancore Taxa- 
tion on Income (Investigation Conimi».»^ion) 
Act, 1124, and Ex. H issued by the Govern- 
ment of India after the Opium and Revenue 
Laws (Extension of Application) Act, 1950, 
which was nothing more than a communica- 
tion calling tlie attention of tfie Income-tax 
Authorities to the procedure they should 
follow in implementing Ex. C under S. 8, 
Travancoie Taxation on Income-tax (Investi- 
gation Commission) Act, 1124. were both wcdl 
within the competence of the Govemmenta 
concerned and were valid orders. 1955 
Trav-Co 15 (16) [AIR V 42 C 8] (SB). 
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than agricultural income shall stand transferred to the Central Commis- 
sion for disposal : 

Provided that the Central Commission shall not, by reason merely of the 
transfer of any case under the provisions of this section, be bound to 
recall or rehear any witness who has given evidence in the case, and 
may act on the evidence already recorded by or produced before the 
Commission which was originally investigating into the case ; 

in the disposal of cases transferred to the Central Commission under 
clause (a), it shall have and exercise the same powers as it has and exer- 
cises in the investigation of cases referred to it under the Taxation on 
Income (Investigation Commission) Act, 1947, and shall be entitled to act 
for the same term as under sub-section (3) of section 4 of that Act ; 

(hb) any decision given, whether before or after the commencement of this 
Act, by the Chief Revenue Authority of Travancore or of Travancore- 
Cochin in the exercise or purported exercise of any powers conferred on 
it by any law for the time being in force in the State shall be deemed to 
be a decision given by the Income-tax authority for the purposes of sub- 
section (2) of section 8 of the Travancore Taxation on Income (Investi- 
gation Commission) Act, 1124*';] 

(c) any reference in the State Law, by whatever form of words, to the State 
Government or the State Commission shall, in relation to income other 
than agricultural income, be construed as a reference to the Central 
Government or the Central Commission, as the case may be ; 

("dlj the report of the Central Commission shall be submitted to the Central 
Government, and the Central Government may, by order in vvritini!;, 
direct that such proceedings as it thinks fit under the law in force in the 
State relating to income-tax, super-tax or excess profits tax or any other 
law, shall be taken against the person to whose case the report relates in 
respect of his income other than agricultural income, and upon such a 
direction being given, all such proceedings may be taken and completed 
under the appropriate law applicable in the State, as if the direction had 
been given and the proceedings had been instituted thereunder ; 

(e) where under any law in force in the State the agricultural income of an 
assessee is to be included in his total income for the purpose of deter- 
mining the tax payable by him, the tax payable in respect of his income 
other than agricultural income shall be an amount bearing to the total 
amount of tax which would have been payable under the appropriate 
law in force in the State if a combined assessment had been made, the 
same proportion as such income bears to the total income including the 
agricultural income : 

Provided that for this purpose any reduction of tax allowed on the agricul- 
tural income by the appropriate law in force in the State shall not l)e 
taken into account. 

Explanation^ — In this section, ‘'Central Commission*' means the Income tax 
Investigation Commission constituted under the Taxation on Income (Investiga- 
tion Commission) Act, 1947. 

[a] Immediately before 1-11-1956 the following were Part B States, namely, Hyderabati, 

Jammu and Kashmir, Madhya Bharat, Mysore, Pepsu, Rajasthan, Saurashtra and i ra- 

vancore-Cochin. [b] Substituted and deemed always to have been substitutsd tor 

former clause iW S. 3, by the Opium and Revenue Laws (Extension of Appacaci 

Amendment Act, 1951 (XLIV of 1951), S. 2. [c] Travancore Act XIV of 1124. 
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4« Repeals and savings. 

If immediately before the commencement of this Act there is in force in any 
Part B States\ other than Jammu and Kashmir, or in the merged territory of 
Cooch Behar any law corresponding to any of the Acts specified in section 2, 
other than the Taxation on Income (Investigation Commission) Act, 1947, that 
law shall, upon the commencement of this Act, stand repealed : 

Provided that such repeal shall not affect— 

(a) the previous operation of that law, or 

(b) any penalty, forfeiture or punishment incurred in respect of any offence 

committed against that law, or 

('ejany investigation, legal proceeding or remedy in resix^ct of any such 
penalty, forfeiture or punishment ; 

and any such investigation, legal proceeding or remedy may lx? instituted, 
continued or enforced, and any sucli penalty, forfeiture or punishment may l>e 
imposed as if this Act had not been passed : 

Provided further that anything done or any action taken under any provision 
of that law shall be deemed to havel)een done or taken under the correspond- 
ing provision of the Central Act as now extended to the State and shall 
continue in force accordingly. 

[a] See foot-note under S. >. 


5* Removal of difficulties. 

If any difficulty arises in giving cHect to tlte provisions of any of the Acts, 
rules or orders now extended to any part of India in whicli they were no n 
force before the commencement of this Act. the Central Government may, by 
order published in the Official Gazette, make such provision or give such dlrec- 
tion as appears to it to be necessary for removing the ditlicuUy. 


Section 4 — Note 1 

[1] The effect of S. 4 is to repeal theC»walior 
State iUiles for the Recovery of Ciovernment 
Dues, Samvat 2001, which embodied a law 
corresponding to the Revenue Recovery Act, 
1890. 1952 Madh B 194 (196) [AIR V 39j : 
1953 Cri L Jour 27. 

[2] Where the proceedings for the recovery 
of the dues to a Co-operative Bank were ini- 
tiated under the Patiala Recovery of State Dues 
Act, Bk. 2002, before the Central Act 33 of 
1950 had received the assent of the President 
and was publishe<l, the validity of the mmie 
of initiation of the proceedings cannot Ik 5 
questioncxl on the ground of anything con- 
tained in the Revenue Recovery Ac t, 1890, as 
the previous operation of the corresponding 
law in force in the State is expressly saved 
by proviso (a) to S. 4. 1955 Pepsu 129 (130) 
[(S) AIR V42C29j{DB). 

[3] Section 4 of Act 33 of 1950, by which 
certain Acts including Revenue Recovery Act 
of 1890 are enforced in Pepsu repeals only 
those local laws which correspond to triese 
Acts. Revenue Recovery Act and 
Revenue Recovery of State Dues Act (2002 
Bk.) do not wholly correspond; enther of 
tbem, to a great extent supplements the other. 
Hence* in cases w'here State royalty with 
respect to a brick kiln is being realiswl as an 
arrear of land revenue by the Cnlleclor 
in his own district there is no conHict 
tweisn two Acts and the question of the 
C^tral Act repealing the local law does not 


arise. 1956 Pepsu 14 (16) !(S) AIR V 43 C 0] 
(DB). 

[41 The Revenue Recovery Act of l8fK) 
simply prescribes the procedure for starting 
the proceedings for recovery of certain publio 
demands. It tloes not lay down the proceuni^ 
to be followtxl after the proct^edings are ini- 
tiated. The proc'e<lurc for the actual recovepr 
is to lie gui(hxi by the law in the 

State where the rec overy is made. 1955 I ep«u 
129 (im l(S) AIR V 42 C 29) (DB). 

[51 Section 4 expressly repeals any law in 
fot^e in Part B States correspontluig to tlw 
Acts spec-died in S. 2. The Patial.i Recovery of 
State Dues Act, 4 of 2002 Bk. ih a law 
corresponding to the 

of 1890. 1955 Pepsu ITl (13-1) I (S) AIR V 42 
C 30] : ILR (1956) Patiala 234 (DB). 

[Sec however 1959 Funf 440 (444) i AIR 
V 46 C 133] : ILR (1959) Pun) 1384 (DB) ) 

[6] Mere sirnilariiy in the names given to 
the {Patiala Ret overy of State Dues Act and 
Revenue lUxovery Act dncJi not lead to the 
conclusion that the application of R^e- 
nue Recovery Act has tne effect m repealing 
the Patiala Act, 

implication of S. 4 of the Act of 1950 the 
visions of the Patiala Act. «o far as tliey do 
not correspond to, but may Muppiemmt, tbotfo 
of the Revenue Recovery Act are 
1955 Pepsu 133 (135, 136) RS) AIR V 42C30]? 
ILR (1956) Patiala 234 (OB). 
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Year No. 
1 2 
1857 XIII 


1878 I 


1890 I 


1926 III 


1930 II 


1947 XXX 
1949 XXII 


THE SCHEDULE 
section 2 (2)] 
Enaciments amended 


Short title 
3 


Amendments 

4 


The Opium Act, 1857 


The Opium Act, 1878 


The Revenue Recovery 
Act, 1890. 


The Government Trading 
Taxation Act, 1926. 


The Dangerous Drugs Act, 
1930. 


The Taxation on Income 
(Investigation Commis- 
sion) Act, 1947, 

The Payment of Taxes 
(Transfer of Property) 
Act. 1949. 


. (1) In the preamble, omit the words “in the Pre- 
sidency of Fort William in Bengal”. 

(2) Insert the following as section 1 namely: — 

“1. Short title and extent — (1) This Act may be 
called the Opium Act, 1857. 

(2) It extends to the whole of India except the 
State of Jammu and Kashmir”. 

. (1) In section 1, for the words beginning with 

“It shall extend to” and ending with the words 
“directs in this behalf”, substitute the following 
namely ; — 

“It extends to the whole of .India except the 
State of Jammu and Kashmir”. 

(2) In section 3, for the definitions of “import”, 
“export”, “transport”, “sale” and “sell”, substi- 
tute the following, namely ; — 

“Customs frontiers” means any of the customs- 
frontiers of India as defined by the Central Govern- 
ment under section 3A of the Sea Customs Act, 1878; 

“Import” and “export” means respectively to 
bring into, or take out of, a State otherwise than 
across any customs frontiers ; 

“transport” means to remove from one place to 
another within the same State; 

“sale” does not include sale for export across 
customs frontiers, and “sell” shall be construed ac- 
cordingly. 

(1) In sub-section (2) of section 1, for the words 
and letter “Part B States” substitute the words 
“the State of Jammu and Kashmir”. 

(2) In sub-section (4) of section 4, for the words 
and letters “a Part A State or a Part C State” sub- 
stitute the words “any State to which this Act 
extends”. 

(1) In the preamble, omit the words “or the Gov- 
ernment of any Acceding State or other Indian State”. 

(2) In section 2, — 

(a) In sub-section (1)^ for the words, “in Part A 
States and Part C States” substitute the word 
“India” ; 


(i,) omit sub-section ; 

fcj in sub-section (3), add the following words 
at the end, namely : — 

‘and “India” means the territory of India exclu- 
ding the State of Jammu and Kashmir’. 

(S) In section 3, for the words “upon an Acced- 
ing State or other Indian State” substitute tlie 
words and letter “upon a Part B State”. 

(1) In sub-section (2) of section 1, for the words 

and letter “Part B States” substitute the words 
“the State of Jammu and Kashmir”. , 

(2) In sul>-section (1) of section 39, for the woru^ 

and letters “or an Act of the Legislature ot u 
Part A State or Part C State” substitute the words 
“or an Act of any State Legislature’*. , 

In sub-section (2) of section 1, for the 
letter “Part B State” substitute the words tne 
State of Jammu and Kashmir”. , 

(1) In sub-section (2) of section 1, for the , 
and letter “Part B States” substitute the words 
“the State of Jammu and Kashmir’’. 

(2) In the Ext^anation to section 2, tor the wora 

and letter “Part B States” substitute the words 
“the State of Jammu and Kashmir”. 



[THE] ORIENTAL GAS COMPANY 
(ACT V of 1857) 

[The Act printed here is as on 1-10-1960.] 
CONTENTS 


PBEAMBLK 

SSOTIONS 

1. Power to break up streets, etc.. 

under superintendence, and to 
open drains. 

2. Not to enter on private land with- 

out consent. 

3. Notice to be served on persons 

having control, etc., l>efore 
breaking up streets or opening 
drains. 

4. Streets or drains not to be broken 

up, except under superinten- 
dence of persons having control 
of the same. 

If persons having the control, 
etc., fail to superintend. Com- 
pany may proceed with the 
work. 

5. Streets broken up to 1x5 reinstated 

without delay. 

6. Penalty for delay in reinstating 

streets. 

7. In case of delav, other parties may 

reinstate an<a recover the ex. 
penses. 

Expense how to be ascertained 
and recovered. 

8. Power to enter buildings for as- 

certaining quantity of gas con- 
sumed. 

9. Recovery of rent due for gas. 

10. Power to take away pipes when 

supply of gas discontinued. 

11. Meters not liable to distress for 

rent. etc. 


12. Penalty for fraudulently using gas. 

13. Penalty for wilfully damaging 

pipes. 

14. Satisfaction for ac'cidentally 

damaging pipt^s. 

15. Penalty for causing water to be 

corrupted. 

Daily i>enalty during the conti- 
nuance of the offence. 

16. Daily penalty during escape of 

Gas after notice. 

17. Penalty if water be fouled by Gas. 

18. Power to examine Gas-pipes to 

ascertain cause of water being 
fouled. 

19. Expenses to abide result of exa- 

mination. 

20. How expenses to be ascertained. 

21. Liability to indictments for 

nuisance. 

22. Copies of the original Deed of 

Association and of all rules, etc., 
to be kept for insixsction at the 
ofhee or the Company in Cal- 
cutta and in the olftce of the 
Registrar of Joint vStock Com- 
panies, or the Keeper of the Re- 
cords of the Supreme Court at 
Fort William. 

23. Service of process. 

24. Recovery of penalties, etc. 

25. Levy by distress. 

26. No distress unlawful for want of 

form, etc. 

27. Interpretation. 


ACT HOW AFFECTED BY SUBSEQUENT LEGISLATION 
— Extended by Act XI of 1807. 

[THE] ORIENTAL GAS COMPANY 
(ACT V OP 1857P 

[ 13ih Februof 1S57J 

An Act to confer certain powers on the Oriental Gas Company, Limited. 

Preamble. 

WhkbEAS a Joint Stock Company has been lately formed for the purpose of 
introducing Gas-works into India, which Company having been completiHy 
registered in England under the Act of Parliament of the ei^th vear of the 
of Her present Majesty, Cap, 110, has since been revered in England 
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under ‘'The Joint Stock Companies’ Act, 1856’% with limited liability, and has 
duly obtained a certificate ot Incorporation under the name of the Oriental Gas 
Company, Limited; and whereas the said Company has erected Gas-works on 
land granted for that purjxjse by Government in the vicinity of the Town of 
Calcutta, and is engaged in the preparation of apparatus and materials for the 
manufacture and supply of Gas for lighting the said Town; and whereas it is 
expedient that powers and facilities should be given to the said Company to 
enable them to carry out their undertaking of lighting with Gas the said Town 
of Calcutta, which powers and facilities may hereafter be extended to the 
operations of the said Company in other towns and places; It is enacted as 
follows : — 

[a] For extension of the Act to certain places in India, see the Oriental Gas Company 
(Act XI of 1867). 

!• Power to break up streets, etc., under superintendence, and to open 
drains. 

In the Town of Calcutta and its environs, and in any other town or place to 
which the provisions of this Act may hereafter be extended, by a law to be 
passed for that purpose, the Oriental Gas Company, Limited, under such 
superintendence as is hereinafter specified, may open and break up the soil and 
pavement of the several streets and bridges, and may open and break up any 
sewers, drains, or tunnels within or under such streets and bridges, and lay- 
down and place within the same limits pipes, conduits, service-pipes, and 
other works, and from time to time repair, alter, or remove the same, and also 
make any sewers that may be necessary for carrying off the washings and 
waste liquids which may arise in the making of tne Gas; and for the purposes 
aforesaid, may remove and use all earth and materials in and under such 
streets and bridges; and they may in such streets erect any pillars, lamps, and 
other works, and do all other acts which the said Company shall from time to 
time deem necessary for supplying Gas to the inhabitants of the said Town of 
Calcutta and its environs, or other town or place as aforesaid, doing as little 
damage as may be in the execution of the powers hereby granted, and making 
compensatiorv for any damage which may be done in the execution of such 
powers. 

2m Not to enter on private land without consent. 

Provided always, that nothing herein shall authorize or empower the said 
Company to lay down or place any pipe or other works into, through, or 
against any building, or in any land not dedicated to public use, without the 
consent of the owners and occupiers thereof; except that the said Company 
may at any time enter upon and lay or place any new pipe in the place of an 
existing pipe, in any land wherein any pipe has been already lawfully laid 
down or placed in pursuance of this Act, and may repair or alter any pipe so 
laid down. 

3* Notice to be served on persons having control, etc., before breaking up 
streets or opening drains. 

Before the said Company proceed to open or break up any street, bridp, 
sewer, drain, or tunnel, they shall give to the Municipal Commissioners tor 
the Town of Calcutta‘s or other persons under whose control or management 
the same may be, or to their Clerk, Surveyor, or other oflScer, notice in writing 
of their intention to open or break up the same, not less than three clear dap 
before beginning such work; except in cases of emergency arising ^om det^ ^ 
in any of the pipes or other works, and then so soon as is possible after t j 
beginning of the work, or the necessity for the same shall have arisen. 

[a] For amendment of this section where this Act is extended place other tbao 

Calcutta, see section 2 of the Oriental Gas Company (Act XI of 18o7}. 
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Streets or drwns not to be broken up except under superintendence of 
persons having control of the same. If persons having the contred, 
etc.) fail to superintend, Company may proceed with the work. 

No such street, bridge, sewer, drain, or tunnel shall, except in the cases of 
emergency aforesaid be opened or broken up, except under the superinten- 
d^ce of the persons having the control or management thereof. Or of their 
omcer, and according to such plan as shall l)e approved of by such i>ersons or 
their officer, or in case of any difference resi>ecting such plan, then accoi^ing 
P as shall be determined by a Magistrate ; and such Magistrate may, 
u ^ application of the persons having tne control or management of any 
such sewer or drain, or their officer, retiuire the said Corni>iiny to make such 
temporary or other works as tfiey may think necessary for guarding against 
of the drainage during the execution of any works which 
interfere with any such sewer or drain : Provided always that', if the i>orsons 
having such control or management as aforesaid, and their officer, fail to 
attend at the time fixed for tlie opening of any such street, bridge, sewer, drain, 
or tunnel, after having had such notice of the said Company's intention as 
aforesaid, or shall not propose any plan for breaking up or oixnung the same, 
or shall refuse or neglect to superintend the operation, the said Company may 
perform the work specified in such notice witliout tlie sujx^rintcndence of such 
persons or their officer. 

5« Streets broken up to be reinstated without delay. 

When the said Company open or break up the road or pavement of any 
street or bridge, or any sewer, drain, or tunnel, they shall, with all convenient 
speed, complete the work for whicii tlie same shall be broken up, and fill in 
the ground, and reinstate and make g(X)d tlie road or pavement, or tlic ?;ewer, 
drain, or tunnel so opened or liroken up, and carry away tlie lubbisli occa- 
sioned thereby ; and shall at all times, whilst any such road or pavement shall 
be so opened or hrokcri up, cause the same to be fenced and guarded, and shall 
cause a light, sufficient for the warning of passengers, to be set up and main* 
tained against or near such road or pavement where the same shall f)C open 
or broken up, every night during which the same shall be continued open or 
broken up ; and shall keep the road or pavement which has been so broken up 
in good repair for three months after replacing and making good tlie same, 
and for such further time, if any, not being more than twelve months in the 
whole, as the soil so broken up shall continue to subside. 

Note . — Violation of the provisions of sec tions 3. 4 or 5, entails the forfeiture al a sum not 
exceeding fifty rupees for every offence. 

6* Penalty for delay in reinstating streets. 

If the said Company open or break up any street or bridge, or any sewer, 
drain, or tunnel, without giving such notice as aforesaicl, or in a manner 
different from that which shall have been approved of or determined as afore- 
said, or without making such temporary or other works as aforesaid, when so 
required, except in the cases in wnich the said Company are hereby authorized 
to perform such works without any sujDerintendcnce or notice ; or if the said 
Company make any delay in completing any such work, or in filling in the 
ground or reinstating and making good tfie road or pavement, or the sewer, 
drain, or tunnel so opened or broken up, or in carrying away the rubbish 
occasioned thereby ; or if they neglect to cause the place where such road or 
pavement has been broken up to be fenced, guardetl, and lighted, or neglect 
to keep the road or pavement in repair for the .space of three months next 
after the same shall have been macie good, or such further time as aforesaid, 
they shall forfeit to the persons having the control or management of the 
street, bridge, sewer, drain, or tunnel, in respect of which such default is 
niade, a sum not exceeding fifty rupees for every such offence, and they shall 
forfeit an additional sum not exceeding fifty rupees for each day during which 
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any such delay as aforesaid shall continue after they shall have received 
notice thereof. 

* 7 # In case of delay, other parties may reinstate, and recover the expenses. 

Expense how to be ascertained and recovered. 

If any such delay or omission as aforesaid take place, the persons having the 
control or management of the street, bridge, sewer, drain, or tunnel, in respect 
of which such delay or omission shall take place, may cause the work so 
delayed or omitted to be executed ; and the expense of executing the same 
shall be repaid to such persons bv the said Company ; and the amount of such 
expense shall, in case of any dispute about the same, be ascertained and 
recovered in Calcutta and in any other town or place subject to the jurisdic- 
tion of any of Her Majesty's Courts of Judicature, in the manner in which 
expenses are ascertained and recovered under Act XIV of 1856,^ and in any 
town or place not within the jurisdiction of any of Her Majesty's Courts, in 
the same manner as damages are recoverable under this Act. 

ia] This Act provided for Conservancy in Presidency-towns ; it was repealed by the 
Repealing Act. 1874 (XVI of 1874). 

For amendment of this section where this Act is extended to any place other than 
Calcutta, see section 2 of the Oriental Gas Company (Act XI of 1867). 

S# Power to enter buildings for ascertaining quantity of gas consumed. 

The Clerk, Engineer, or other officer duly appointed for the purpose by the 
said Compaiw, may, at all reasonable times, enter any buildings or place 
lighted with Gas supplied bv the said Company, in order to inspect the meters, 
fittings, and works for regulating the supply of Gas, and for the purpose of 
ascertaining the quantity of Gas consumed or supplied; and if any person hinder 
such officer as aforesaid from entering and making such inspection as aforesaid 
at any reasonable time, he shall, for every such offence, forfeit to the said 
Company a sum not exceeding fifty rupees. 

Sm Recovery of rent due for gas. 

If any person supplied with Gas, or any person to whom any meter or fitting 
shall have been let tor hire by the said Company, neglect to pay the rent due 
for the same to the said Company, the said Company may stop the Gas from 
entering the premises of such person, by cutting off the service-pipes, or by 
such means as the said Company shall think fit, and recover the rent due from 
such person, together with the expenses of cutting off the Gas, by action in 
any Court of competent jurisdiction. 

lO* Power to take away pipes when supply of gas discontinued. 

In all cases in which the said Company are authorized to cut off and take 
away the supply of Gas from any house or building or premises under the 
provisions of this Act, the said Company, their agents or workmen, after giving 
twenty-four hours' previous notice to the occupier, may enter into any such 
house, building, or premises, between the hours of nine in the forenoon and 
four in the afternoon, and remove and carry away any pipe, meter, fittings, or 
other works, the property of the said Company. 

ll* Meters not liable to distress for rent, etc. 

Any meter or fitting let for hire by the said Company shall not be subject to 
distress for rent or revenue or any rate due upon the premises where the same 
may be used, nor be taken in execution under any process of a Couit of law or 
equity, or any proceeding in insolvency against the person in whose possession 
the same may be. 

12. Penalty for fraudulently using gas. 

Every person who shall lay, or cause to be laid, any pipe to communica e 
with any pipe belonging to the said Company, without their consent, or snai 
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fraudulendy injure any such meter as aforesaid, or who, in case the Gas 
supplira by the said Company is not ascertained by meter, shall use any burner 
other than such as has been provided or approved of by the said Company, or 
of larger dimensions than he has contractea to pay for, or shall keep the lights 
burning for a longer time than he has contracted to pay for, ojr shali otherwise 
improperly use or burn the Gas, or shall supply any other i^erson with any 
part of the Gas supplied to him by the said Company, shall forfeit to the said 
Company the sum of fifty rupees for every such oBence, and also the sum of 
twenty rupees for every day such pipe shall so remain, or such works or 
burner shall be so used, or such excess be so committed or continued, or such 
supply furnished ; and the said Company may take off the Gas from the hovise 
and premises of the i^erson so offending, notwithstanding any contract which 
may have been previously entered into. 

13# Penalty for wilfully damaging pipes. 

Every person who shall wilfully remove, destroy, or damage any pipe, pillar, 
post, plug, lamp, or other work of the said Company for supplying Gas. or who 
shall wilfully extinguish any of the public lamps or lights, or waste or 
improperly use any of the Gas suppliea by the said Company, shall, for each 
such offence, forfeit to the said Company any sum not exceeding fifty ruj^ees. 
in addition to the amount of the damage done. 

14m Satisfaction for accidentally damaging pipes. 

Every [>erson who shall carelessly or accidentally break, throw down, or 
damage any pipe, pillar, or lamp belonging to the said Company, or under 
their control, shall pay such sum of money by way of satisfaction to the said 
Company for the damage done, not exceeding fifty rupees, as any Magistrate 
shall think reasonable. 

15m Penalty for causing water to be corrupted. Daily penalty during the 
continuance of the offence. 

If the said Company shall at any time cause or suffer to l>e brought, or to 
flow into any stream, reservoir, aqueduct, pond, or place for water, or into any 
drain communicating therewith, any wasiiing or other substance produced in 
making or supplying Gas, or shall wilfully do any act connected with the 
making or supplying of Gas, whereby the water in anv such stream, reservoir, 
aqueduct, pond, or place for water, shall be fouled, the said Company shall 
forfeit for every such offence a sum not exceeding one thousand rupees ; and 
they shall forfeit an additional sum not exceeding five hundred rujxjes for each 
day during which such washing or other substance shall be brought or shall 
flow, or the act by which such water shall be fouled shall continue, after the 
expiration of twenty-four hours from the time when notice of the offence shall 
have been served on the said Company, by the person into whose water stich 
washing or other substance shall be brought or shall flow, or whose water 
shall l:)e fouled thereby; and such penalties shall be paid to such last- mentior ted 
person. 

IGm Daily penalty during escape of Gas after notice. 

Whenever any Gas shall escape from any pipe, laid down or set up by or 
belonging to the said Company, they shall, immediately after receiving notice 
thereof in writing, prevent such Gas from escaping ; and in case the said 
Company shall not, within twenty-four hours next after service of such notice, 
eflPectually prevent the Gas from escaping, and wholly remove I le cause of 
complaint, tney shall for every such offence forfeit the sum of fifty lupees tor 
esach day during which the Gas shall be suffered to escape, after the expiration 
of twenty-four nours from the service of such notice. 

1*7m Penalty if water be fouled by Gas, . ^ 

Whenever any water shall be fouled by the Gas of the ^id ^mpany, they 
shall forfeit to the person whose water shali be sc fouled for every such 
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oflFence a sum not exceeding two hundred rupees, and a further sum, not 
exceeding one hundred rupees, for each day during which the offence shall 
continue, after the expiration of twenty-four hours from the service of notice 
of such offence. 

18 . Power to txamine Gas-pipes to ascertain cause of water being fouled. 

For the purpose of ascertaining whether such water be fouled by the Gas 
of the said Company, the person to whom the water supposed to be fouled 
shall belong, may dig up the ground, and examine the pipes, conduits, and 
works of the said Company ; provided that such person, oefore proceeding so 
to dig and examine, shall give twenty-four hours' notice in writing to the said 
Company of the time at which such digging and examination is intended to 
take place, and shall give the like notice to the persons having the control or 
management of the road, pavement, or place where such digging is to take 
place, and they shall be subject to the like obligation of reinstating the said 
road and pavement, and the same penalties for delay, or any nonfeasance or 
misfeasance therein, as are hereinbefore provided with respect to roads and 
pavements broken up by the said Company, for the purpose of laying their 
pipes. 

10 » Expenses to abide result of examination. 

If upon any such examination it appear that such water has been fouled hy 
any Gas belonging to the said Company, the expenses of the digging, examina- 
tion, and repair of the street or place aisturbea in any such examination shall 
be paid by the said Company; but if upon such examination, it appear that the 
water has not been fouled by the Gas of the said Company, the person causing 
such examination to be made, shall pay all such expenses, and siiall also make 
good to the said Company any injury which may be occasioned to their works 
by such examination. 

20 . How expenses to be ascertained. 

The amount of the expenses of every such examination and repair, and of 
any injury done to the said Company, shall, in case of any dispute al)Out the 
same, together with the costs of ascertaining and recovering the same, !)e 
ascertained and recovered in the manner prescribed for the ascertainment and 
recovery of expenses in section 7 of this Act. 

21. Liability to indictments for nuisance. 

Nothing in this Act contained shall prevent the said Company from being 
liable to an indictment for nuisance, or to any other legal proceedings to which 
they may be liable in consequence of making or supplying Gas. 

22 . Copies of the original Deed of Association and of all rules, etc., to be kept 

for inspection at the office of the Company in Calcutta and in the office 
of the Registrar of Joint Stock Companies, or the Keeper of the Records 
of the Supreme Court at Fort William. 

A copy of the original Deed of Association of the said Company, and of 
every other instrument registered under the said "Joint Stock Companies' Act 
1856", as constituting the Regulations of the said Company, and a copy of 
every special resolution of a General Meeting whereby any change shall have 

been, or at any time shall be made in the Regulations of the said Company, 

shall be kept at the oflBce of the said Company in Calcutta, and sh^l there be 
open to the inspection of all persons during the usual hours of business of the 
said office; and a copy of such original Deed of Association, and of every other 
such instrument, and of every special resolution as aforesaid, shall also be 
deposited by the said Company as soon as it can be done after the passing o 
this Act, or after the making of any such special resolution hereafter to 
made, in the office of the Registrar of Joint Stock Companies, or, if there be n 
such officer, in the office of tne Keeper of the Records of the Supreme Court 
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Judicature at Fort William*, and shall there be filed; and an examined copy of 
any such filed copy as aforesaid, certified by and under the hand or the 
Registrar of Joint Stock Companies, or of the Ke©|)er of the Records of the said 
Supreme Court, shall l>e good and sufficient evidence of each such original 
Deed, instrument, or special resolution, in all actions, suits, and proceedings 
whatsoever, whether civil or criminal, to be had in any Court of Justice or 
before any Magistrate, or Revenue or other ofiicer. and vvliether acting 
judicially or in any proceedings preliminary to a judicial inquiry, throughout 
the territories of tne East India Company. 

[a] Now High Court at Calcutta. 

For amendment of this section where this Act is cxtendtHi to any place other than 
Calcutta, see section 2 of tlie Oriental Gas Company (Act XI of 1867}. 

23 « Service of process. 

All services of mesne or other process, and all notices whatsoever, which, 
by law or by the practice of any Court wherein the said Company shall sue or 
be sued, are required to he made, served, or given for any ptirpose whatsoever 
to the said Company, shall and may be made, serveil, and given, iii addition to 
all ways and means by whicli tlie same may otherwise be legally made, served, 
and given, by leaving the same addressed to the Managing Agent of the said 
Company at the office in Calcutta of the said Company. 

24* Recovery of penalties, etc. 

All penalties and forfeitures imposed l)y this Act, and all damages and 
expenses the recovery of which is not specially provided lt)r, may In? recovered 
by summary proceeding l)efore a Magistrate. 

25 # Levy by distress. 

All penalties, forfeitures, damages, and cxpcnsc.s adiudged due under this 
Act, if the amount be not otherwise paid, may be levied by distress and sale of 
the goods and chattels of the party liable to pay the same, and the overplus 
arising from such goods and chattels, after satisfying such amount and the 
expenses of the distress and sale, shall 1)0 returticd on demand to the party 
whose goods shall have been distrained; or instead of proceeding by di.stress 
and sale, or in ease of failure to realise by distress the whole or any part of 
any penalties, forfeitures, damages, or expenses impo.sed or incurred umlcr the 
provisions of this Act, the person claiming such penalty, forfeiture, damage, or 
expenses, may sue the person liable to pay the same in any Court of coint)etont 
jurisdiction. 

26 « No distress unlawful for want of form, etc. 

No distress levied by virtue of this Act shall l>e deemed unlawful, nor shall 
any party making the same be deemed a trespasser, on account of any defect or 
want of form in the summons, conviction, warrant of distress, or other 
proceeding relating thereto, nor .shall any such party be deemed a trespasser 
ab initio on account of any irregularity afterwards committed by him; but all 
persons aggrieved by any irregularity may recover full satisfaction for the 
special damage in any Court of competent jurisdiction. 

27 . Interpretation. . . . 

The following words and expressions used in this Act .shall have the 
meanings hereby assigned to them, unless there be something in the subject or 
context repugnant to such construction (that is to say) : 

Words importing the singular number only shall include the plu. v! number, 
and words importing the plural number only shall include o'lso the singular 
number. 

Words importing the masculine gender shall include females. 

The word "person” shall include a corporation, whether aggregate or sole. 

The word "street” shall include any square, court, or alloy, highway, lane, 
road, thoroughfare, or public passage or place. 
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The word "Magistrate” shall include any Ma^trate of Police, and any joint 
Magistrate or other person lawfully exercising the powers of Magistrate, acting 
at or for the place or district where the matter requiring the cognizance of any 
such Magistrate arises. 


(THEJ ORIENTAL GAS COMPANY 
(ACT XI of 1867) 

[The Act printed here is as on 1-10-1960] 
CONTENTS 
PREAMBLE 

1. [Bejiealed]. 

2. Power to extend Act V of 1857. 

ACT HOW AFFECTED BY SUBSEQUENT LEGISLATION 
—Adapted by A. O., 1937; A. C. A. O., 1948; A. L. O., 1950; 2 A. L. O., 1956. 


[THE] ORIENTAL GAS COMPANY 
(ACT XI OF 1867) 

[isi March, 1867.] 

An Act to empower the Oriental Gas Company Limited, to extend their operations 
to certain places in the States of India. 

Preamble. 

WHEREAS under or by virtue of Act No. V of 1857 ( to confer certain powers m 
the Oriental Gas Company, Limited), certain powers exercisable only in Calcutta 
and its environs were conferred on the Oriental Gas Company, Limited; and 
whereas it is expedient to empower the said Company to extend, with the 
previous sanction of the “[Central Government], their operations to any other 
place in the States of India ; It is hereby enacted as follows : — 

[a] Substituted for “Local Government”, by A.O., 1937 [1-4-1937], 

1, Interpretation clause [Repealed by the A. 0. 1937.] 


2* Power to extend Act 5 of 1857. 

The ‘[Central Government] may, by notification in the OflBcial Gazette, 
extend the said Act No. V of 1857, to any place in *’[the territories which, 
immediately before the 1st November, 1956, were comprised in Part A States 
and Part C States] other than Calcutta and its environs: Provided that, in every 
place to which the said Act shall be so extended, section 3 of the same Act 
shall be read as if for the words ‘Town of Calcutta’, the name of the place to 
which the said Act shall be so extended were substituted: section 7 of the same 
Act shall be read as if for the words and figures ‘Act XIV of 1856’, the follow- 
ing words were substituted; (that is to say) ‘any law for the time being in force 
to provide for the conservancy and improvement of such place:’ Section 22 of 
the said Act shall be read, as if after the words ‘Joint Stock Companies’ 
Act, 1856’. the following words were inserted; (that is to say) ‘the Indian 
Companies’ Act, 1866, or any other Statute or Act for the time being in force 
relating to Joint Stock Companies’; and as if for the expression ‘Supreme Court 
of Judicature at Fort William’, the name of the highest Civil Court of appeal 
io.such place were substituted; and as if for the expression ‘the territories of 
the East India Company’, the expression ‘’[the territories which, immediately 
^fore the 1st November, 1956, were comprised in Part A States and Part G 
States] ®[* * *3 were substituted. 


[al Substituted for “Local Government”, by A. O., 193 . 

‘‘the States” by 2 A. L. O., 1950 [1-11-1956]. [c] The words “as 
were omitted by A.C.A.O., 1948 [23-3-1948]. 

2 jotg . — This section amends Ss. 3, 7 and 22 of Act No. V of 1857, 
mctend^ to any place other than Calcutta. 


1937 [1-4-1937]. [h] Substituted ioi 
■ defined in this Act 


where this Act is 
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STATEMENT OF OBJECTS AND REASONS 


“There are hundreds of orphanages and 
other charitable homes in the country whose 
pitiable conditions of existence do not appear 
to have been taken into consideration in any 
legislation so far undertaken in any State 
L^slature or in Parliament. 

The Bills hitherto introduced either in the 
State Legislatures or in Parliament have 
sought to penalise criminal activities cora- 
moaly presumed to be indulged in by orpha- 
nages and widows* homes and to vest in the 
executive powers to deal with such activiti^. 
But very little attention has beefn given to the 
constructive side of these institutions. 

It must be admitted on all bands that or- 
phanages and other charitable homes are 
necessary for the society for diverse reasons. 


Besides giving protection to the unprotected 
and unhappy meml>ers of tlic sw^lety and 
affording an outlet for laudable charity for 
charitably minded persons* thesfi institution, 
if run on proper national lines, can Ijelp the 
building of the nation. 

Thus every State Covernmcfnt in India is 
required under this Bill to establish a Board of 
Control for orphanages and chiirilijido homes 


ti the State. 

So fax as the constructive side is concerned, 
to existing orphanage or charitable home is to 
te disturbed, but only its management U 
ought to be regularised through a managing 
ommitteo to be elected as prescribed/* ^ 

rtf InA. 1050. Pt. ILSeo. 2. 


page 564. 
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[THE] ORPHANAGES AND OTHER CHARITABLE HOMES 
(SUPERVISION AND CONTROL) ACT. I960 
(ACT X OF 1960)*^ 

[9ih April, 1960] 

An Act to provide f 01 ^ the supervision and control of orphanages, homes for neglected 
women or children and other like institutions and for matters connected 
therewith. 

Be it enacted by Parliament in the Eleventh Year of the Republic of India as 
follows : 

[a] For Statement of Objects and Reasons, See Gaz. of India, Extra., Ft. H.S. 2 
page 584. 


CHAPTER I 
PRELIMINARY 

1. Short title, extent and commencement. 

( 1 ) This Act may be called THE ORPHANAGES AND OTHER CHARITABLE 
HOMES (SUPERVISION AND CONTROL) ACT, 1960. 

(2) It extends to the whole of India except the State of Jammu and Kashmir. 
^(3) It shall come into force in a State on such date as the State Government 

may, by notification in the Official Gazette, appoint. 

[a] Up to 15-4-1901 no notification has appeared in the Official Gazette. 

2* Definitions. 

In this Act, unless the context otherwise requires, — 

(a) "Board’' means the Board of Control established under section 5; 

(b) "certificate” means the certificate of recognition granted under section 15; 

(c) "child” means a boy or girl who has not completed the age of eighteen 

years ; 

(d) **hotne*' means an institution, whether called an orphanage, a home for 

neglected women or children, a widows’ home, or by any other name, 
maintained or intended to be maintained for the reception, care, 
protection and welfare of women or children ; 

{e) "manager” means a member of the managing committee appointed as 
such oy the committee under section 20 ; 

(f) "managing committee” means the committee of management referred to 

in section 20 ; 

(g) "recognised home” means a home in respect of which a certificate has 

been granted ; 

(h) "prescribed” weans prescribed by rules made under this Act ; 

(i) "woman” means a female who has completed the age of eighteen years. 

3m Act not to apply to certain institutions. 

Nothing in this Act shall apply to — 

(a) any hostel or boarding house attached to, or controlled or recognised by, 

an educational institution ; or 

(b) any protective home established under the Suppression of Immoral Traffic 
^ in Women and Girls Act, 1956 ; or 

(c) any reformatory, certified or other school, or any home or workhouse, 

governed by any enactment for the time being in force. 

4# Effect of Act on instruments governing recognised homes. 

The provisions of this Act shall have effect notwithstanding incon- 

sistent therewith contained in any instrument governing a recognised home. 
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CHAPTER 11 

THE BOARD OF CONTROL AND ITS POWEBS AND FUNCTIONS 
5. Board of Control, its constitution, etc. 

(1) The State Government may. by notification in the Official Ga/^ette. esta- 
blish a Board of Control for the supervision and control of homes in thOvStute. 

(2) The Board shall consist of the following meml>ers. namely : — 

(a) three meml>ers of the State Legislature to be elected by the metnl>ers 

thereof; provided that where the State Legislature consist of two Houses, 
two members shall be elected by the meml>er.s of the Legislative 
Assembly from among themselves and one memln'r shall l>e electeil by 
the members of the Legislative Council from among themselves ; 

(b) five members of the managing committees in the State, to l>c elected by 

such committees from among thornsclves. each such committee having 
one vote only for this purpose ; 

(c) the officer in charge of social welfare work in the State, to be nominated 

by the State Government ; 

(d) six members to he nominated by the State Government, of whom not 

more than one shall l>e a rneml)er of Parliament from the Stale and not 
less than three shall be women. 

(d) If for any reason the officer referred to in clause (c) of sub section {2) is 
unable to attend any meeting of the Board, he may depute any officer suboi^i- 
nate to him to attend such meeting. 

(4) The Chairman of the Board shall be elected by the members of the Board 
from among themselves : 

Provided tlixit at the time of the first constitution of the Board, one of the 
members of tiie Board shall lx? nominated by the State Government to be its 
Chairman. 

6* Term of office and casual vacancies. 

(1) Save as otherwise provided in thi.s section, the term of office of a memlnsr 
of the Board shall be five years from the date of his election or norni nation or 
until his successor has been duly elected or nominated, whichever is longer : 

Provided that the term of office of a meinl>er elected under clause faj 01 
clause (b) of sub- sect ion (2) of section 5, or of a memter of Parliament nominated 
under clause (d) of sub- section (2) of section 5, shall come to an end as soon m 
he ceases to be a member of tlie IIou.se of the State Legislature which elected 
him, the managing committee or Parliament, as the case may be. 

(2) A member may at any time resign his office by giving notice in writingto 
the State Government and on such resignation being notified in the Official 
Gazette l)y that Government, the seat of such memter shall become vaeard. 

A casual vacancy in the Board shall be filled by fresh election or nomi- 
nation as the case may be ; and the term of office of a member elected or 
nominked to fill such vacancy shall be the remainder of the term of the 
member in whose place he is elected or nominated. 

(4) Members of the Board shall be eligible for re-election or re-nomination. 

(5) No act done or proceeding taken by the Board shall lie questioned on the 
ground merely of the existence of any vacancy in, or defect in the constitution 
of, the Board. 

7m Functions of the Board. 

fl) It shall be the duty of the Board to supervise and control genially all 
matters relating to the management of homes in accoi^nce with the provi- 
slons of this Act ; and exercise such other powers and perform such other 
iunctioiis as may be prescribed by or under this Act. 

[VoL 10.] 2 A.M. 03. 
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(l^) In the performance of its functions under this Act, the Board shall be 
bound by such directions as the State Government may give to it. 

Note. ~ The purpose of the Act is to regularise the management of orphanages and 
charitable homes tlirough a managing Board constituted under this Act. The purpose is to 
nee that more attention is paid to the constructive side of the institutions. 

8 # Power of the Board to give directions to manager of a recognised home. 

Subject to the directions, if any, given under sub-section (2) of section 7. the 
Board may, from time to time, give such general or special directions to the 
manager of a recognised home as it thinks fit for the eflBcient management of 
the home and the manager shall comply with such directions. 

Power of inspection. 

Any member of the Board, or any officer of the Board authorised in writing 
by it in this behalf, by general or special order, may enter at all reasonable 
times any home for the purpose of ascertaining whether the provisions of this 
Act or ot any rules, regulations, directions or orders thereunder are being 
complied with and may require the production, for his inspection, of any docu- 
ment, book, register or record kept therein and ask tor any information 
relating to the working of the home : 

Provided that no such member or officer shall enter any home or part thereof 
where there are females, except in the presence of two respectable women of 
the locality. 

lO* Funds of the Board, 

The funds of the Board shall consist of — 

{aj contributions, subscriptions, donations or bequests made to it by any 
person ; and 

("6 j grants made to it by the State Government or any local or other public 
body. 

1 !• Staff of the Board, 

Subject to such rules as may be made bv the State Government in this behalf, 
the Board may, for the purpose of enabling it to perform efficiently its func- 
tions or exercise its powers under this Act, appoint such officers or other 
employees as it may think fit and determine their functions and conditions of 
service. 

12!m Delegation of powers. 

Subject to the control of the State Government, the Board may, by general or 
special order in writing and subject to such conditions and limitations, if any, 
as may be specified therein, delegate to the Chairman or any other member or 
any officer thereof such of its powers and functions under this Act, as it may 
deem necessary, for the efficient carrying on of its administration. 


CHAPTER III 
RECJOGNITION OF HOMES 

1 3* Homes not to be run without certificate. 

After the commencement of this Act, no person shall maintain or conduct 
any home except under, and in accordance with, the conditions of a certificate 
of recognition granted under this Act, 

14k Application for certificate. 

Every person desiring to maintain or conduct a home shall make an applica- 
tion for a certificate of recognition to the Board in such form and containing 
such particulars as may be prescribed : 

Provided that a person maintaining or conducting a home at the 
ment of this Act shall be allowed a period of three months from such com- 
mencement to make an application for such certificate. 
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15. Grant or refusal of certificate. 

fl) On receipt of an application under section 14. the Board, after making 
such inquiry as it considers necessary, may. by oixler in writing, either grant a 
certificate or refuse to grant it. 

{2) No order refusing to grant a certificate shall l>e made until an opport- 
unity is aven to the applicant to be heard in the matter and where a certificate 
is refused, the grounds for such refusal shall be communicatetl to the applicant 
in the prescribe manner. 

(3) No fee shall be charged for the grant of a certificate. 

(4) K certificate shall not be transferable. 

16 . Contents of certificate. 

(1) The certificate shall specify — 

(a) the name and location of the recognised home ; 

(b) the name of the manager thereof ; 

("cj the nature of the home, whether for women generally or for widows or 
for children generally or for orphans or for one or more of these classes ; 

(d) the number of inmates to l>e taken by the home ; 

(e) the minimum standards regarding lx)arding, lodging, clothing, sanitation, 

health and hygiene which, having regard to the conditions of the loca- 
lity in which tne recognised home is situated aiad its resources, should 
lx? complied with in the home ; 

(f) the standard of education or training to Ixj provided for the inmates of 

the home, in case the education or training of its inmates is undertaken ; 
and 

(g) such other conditions and particulars as may be prescribed : 

Provided that there shall be deemed to l>e included in the certificate granted 

in respect of a home for females a condition to the effect that the person in 
charge thereof, whether called superintendent or by any other name, shall 
ordinarily be a woman. 

(2) The Board shall not. ordinarily, permit any recognised home to admit as 
inmates, persons of different sexes, but may do so for reasons to l>e recorded and 
subject to such conditions and limitations as may appear to it to be in the 
public interest. 

(3) Without the previous written consent of the Board, no recognised home 
shall — 

(a) change its name or location as specified in the certificate in respect of it; 

or 

(b) alter the purpose of any service specified therein. 

17 ^ Revocation of certificate* 

(1) The Board may, without prejudice to any other penalty to which a per-son 
to whom a certificate has been granted may lx; liable under this Act, revoke the 
certificate — 

(a) if it is satisfied that the home is not being conducted in accordance with 
the conditions laid down in the certificate ; or 
the management of the home is being persistently carri^ on in an 
unsatisfactory manner or is being carried on in a manner highly preju- 
dicial to the moral and physical well-being of the inmates ; or 

(c) the home has, in the opinion of the Board, otherwise rendered itself 

unsuitable for that purpose : 

Provided that no order of revocation shall f)€ made under fhis sub-se^on 
until an opportunity is given to the person to show cause why the certificate 
shoidd not revoked ; 

ayyl in every case of revocation, the grounds therefor shall be communicated to 
the person in the prescribed manner. 
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(2) Where a certificate in respect of a home is revoked under sub-section {i)^ 
such home shall cease to function — 

(a) where an appeal has not been preferred under section 18 against the order 
of revocation, immediately on the expiration of the period prescribed for 
such appeal ; 

(bj where such appeal has been preferred, but the order of revocation is 
upheld, from the date of the appellate order. 

(3) On any home ceasing to function under sub-section f2j, the Board ma\ 
direct that any woman or child who is an inmate of such home shall be — 

fa) restored to the custody of her or his parent, husband or lawful guardian, 
as the case may be, or 

fbj transferred to another recognised home, or 

(cj entrusted to the care of any other fit person ; 

Provided that no woman shall be entrusted to the care of any person other 
than a woman. 

18 * Appeals. 

Any person aggrieved by an order of the Board refusing to grant a certificate 
or revoking a certificate may, in such manner and within such period as may he 
prescribed, prefer an appeal to the State Government or to such authorit) as 
may be vSpecified by it against such refusal or revocation : 

Provided that the State Government or the authority so specified, as the case 
may be. may admit an appeal after the expiry of the period so prescribed, if it 
is satisfied that the applicant was prevented by sufficient cause from preferriDu 
the appeal in time. 

19 . Surrender of certificate and its effect. 

(1) The manager of a home, if specially authorised in this behalf by resolu- 
tion of the managing committee, may, on giving six months' notice in writing 
to the Board of liis intention so to do, apply for the withdrawal of the certi- 
ficate granted in respect of that home and on the expiration of the said period 
from the date of notice, the certificate shall, unless before that time the notice 
is withdrawn, cease to have effect; and the home shall cease to function. 

(2) No woman or child shall be received into any such home after the date of 
such notice ; but nothing in this section shall be construed to affect the obliga- 
tion of the manager to comply with all the requirements of this Act and tlie 
rules, regulations, directions and orders thereunder until the certificate ceases 
to take effect under sub-section (1). 

CHAPTER IV 

MANAGEMENT OF RECOGNISED HOMES 

20. Managing committee, 

(1) There shall be a managing committee in charge of the management of 
every recognised home and the members of the managing committee shall 
appoint a member thereof to be the manager of such home for the purposes of 
this Act. 

("jgj The constitution, powers and functions of the managing committee and 
jthe term of office of the members thereof shall be such as may be provided in 
the constitution pertaining to such home. 

21 . Duty of manager. . 

It shall be the duty of the manager to comply with all the reauirements o 

this Act and the rules, regulations, airections ana orders thereunder in respec 
of every woman or child admitted into the recognised home until the 
is rehabilitated or the child completes the age of eighteen years or until t 
certificate ceases to have effect. 
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22. Discharge of inmates of home. 

{ 1 ) Subject to the regulations, if any. made by the Board, if the managing 
comniitt©© of a home is satisfied that an inmate of the home ha s become fit to 
earn his or her livelihood or is otherwise fit to lx? discharged from the home* 
the manager may discharge such inmate. 

{2) Notwithstanding anything contained in sub-section {l), no female inmate 
of a home shall be discharged or given in marriage or entrusteil to the care of 
any other person unless such female has made a declaration Ixjfore the Board 
or an oflBcer specified by it in this behalf that she consents to such discharge* 
marriage or entrustment* as the case may l>e, and, if the inmate to l>e given in 
marriage is a minor, unless the Board or officer, as the case may be, has, after 
recording the reasons in writing, given its or Ins approval thereto. 

23. Reports regarding deaths of inmates. 

The manager shall, immediately after the occurrence of any death among 
the inmates of the home, send a written rejx)rt thereof to the Board explaining 
the cause of death to the best of his knowledge. 


CHAPTER V 
MtSCELLANEODS 

24. Penalties. 

Any [person who fails to comply with any of the provisions of this Act or of 
any rule, regulation, direction or order tliereunder or any of the conditions of 
a certificate shall l>e punishable in the case of a first offence with imprisonment 
which may extend to three months or with fine which may extend to two 
hundred and fifty rupees or with both, and in the ca.se of a second or subs©- 
(|uent offence, with imprisonment which may extend to six moiiths or with fine 
which may extend to one thousand rupees or with both. 

25. Sanction for prosecutions. 

No prosecution under this Act shall l>e instituted e.xcepl with the previous 
sanction of the District Magistrate or tlie Chief Presidency Magi.strate, as the 
case may l>e. 

26. Persons performing functions under Act to be public servants. 

The members of tiie Board and every nerson em[K>wered by tlie Board to 
exercise any of its powers under this Act shall l)e deemed to l)e public servants 
within the meaning of section 21 of the Iiidian Penal Code. 

2T. Protection of acts done in good faith. 

No suit, prosecutio*! or other lepl proceeding shall lie against any person 
who performs any function under this Act for anything done or intended to I>e 
done in good faith under this Act or any rule, regtilation, direction or order 
thereunder. 

28. Power of State Government to exempt homes. 

(1) If, after consultation with the Board, the State Government is satisfied 
that the circumstances in relation to any class of homes or any home aie such 
that it is necessary or expedient so to do, it may, by notification in the Official 
Gazette, and for reasons to l>e specified therein, exempt, subject to such condi- 
tions, restrictions or limitations, if any, as it may think fit to imixisc, such 
of homes or home, as the case may l>e, from the operation of all Oa any of the 
provisions of this Act or of any rule or regulation made thereunder. 

{ 2 ) Every notification issued under this section granting an exemption shall 
be reviewed in consultation with the Board at intervals not exceedirig two 
years but nothing herein contained shall affect the power of the State Govern- 
ment Vo amend, varv or rescind any such notification at any time in consulta- 
tion with the Boara. 
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29. Power of State Government to make rules. 

ll) The State Government may. by notification in the OflBcial Gazette, make 
rules to carry out the purposes of this Act. 

(2) In particular, and without prejudice to the generality of the forecoinir 
power, such rules may provide for all or any of the following matters, namdy:— 

(a) all matters relating to, or in connection with, elections to the Board under 

clause (b) of sub- section (2) o{ section 5 and the election of the Chairman, 

(b) the disqualifications for membership of the Board and the procedure to 

be followed in removing a member who is or becomes subject to any 
disqualification; 

(c) the funds of the Board; 

(d) the travelling and other allowances to be drawn by members of the Board; 

(e) the appointment of staff for enabling the Board to perform its functions 

efficiently under this Act and their recruitment and conditions of service; 
{f) the calling of returns and other information by the State Government 
from the Board and the managing committees; 

(g) the form in which an application for certificate of recognition may be 

made, the particulars to be contained in such application and the form 
in which, and the conditions subject to which, such certificate may he 
granted; 

(h) the maintenance of registers and accounts by the Board and the audit of 

its accounts; 

(i) any other matter which is to be, or may be, prescribed. 

(3) All rules made under this Act shall, as soon as may be after they are 
made, be laid before the State Legislature. 

30« Power of the Board to make regulations. 

(1) The Board may, with the previous approval of the State Government, by 
notification in the Official Gazette, make regulations not inconsistent with this 
Act and the rules made thereunder, for enabling it to perform its functions 
under this Act. 

(2) In particular, and without prejudice to the generality of the foregoing 
power, such regulations may provide for all or any of the following matters, 
namely ; — 

Cajthe time and place of the meetings of the Board, the procedure to be 
followed in regard to the transaction of business at such meetings and 
the quorum necessary for the transaction of business at such meetings; 

(b) the maintenance of the minutes of meetings of the Board and the trans- 

mission of copies thereof to the State Government; 

(c) the appointment of sub-committees and local committees and of persons 

by the Board for the purpose of assisting it in performing its functions 
under this Act; 

(d) the supervision and control of the management of recognised homes; 

(e) the inspection of homes; 

(f) the calling of returns and other information by the Board from managing 

committees; 

(g) the reception, care, treatment, maintenance, protection, training, welfare, 

instruction, control and discipline of inmates in recognised homes; 

(h) visits to, and communication with, inmates of recognised homes and the 

grant of permission to such inmates to absent themselves for snor 
periods; 

(i) the discharge of inmates from recognised homes, their transfer from one 

recognised home to another and the reports to be sent by managers 
the Board; 
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(j) other matter in respect of which provision is, in the opinion of the 
Board, necessary for the efficient supervision and control of homes. 

(3) The State Government may, by notification in the Official Gazette, amend, 
vary or rescind any regulation which it has approved; and thereupon the regula- 
tion shall have effect accordingly, but without prejudice to the exercise of the 
powers of the Board under sub-section (1). 

31* Repeals and savings. 

(1) As from the date of the coming into force in any State of this Act, 
the Women’s and Children’s Institutions (Licensing) Act. 1956. or any other 
Act corresponding to this Act in force in that State immediately before such 
commencement, shall stand reijealed. 

(2) Notwithstanding such repeal, anything done or any action taken (including 
any direction given, any register or rule or order made or any restriction im- 
posed) under the said Act snail, in so far as such thing or action is not inconsis- 
tent with the provisions of this Act, l)e deemed to have lieen done or taken 
under the provisions aforesaid, as if they were in force when such thing was 
done or such action was taken, and shall continue in force ac'cordingly until 
superseded by anything done or any action taken under this Act. 


(THE) OUDH LAWS ACT. 1876 
(ACT XVIII of 1876) 

[The Act printed here is as on 1-10-1960.] 
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[THE] OUDH LAWS ACT, 1876 
(ACT XVIII OF 1876)" 

[lOth October, lb76.] 

An Act to declare and amend the laws to be administered in Oudh.^ 

Preamble. 

Whereas it is expedient to declare and amend the laws to be administered 
in Oudh ; It is hereby enacted as follows : 

[a] For Statement of Objects and Reasons, see Gaz. of Ind., 1873, Pt. V, p. 493; for 
Report of the Select Committee, see Gaz. of Ind., 1876, Pt. V, p. 710. [b] For construc- 

tion of references to Oudh, see U. P. General Clauses Act, 1904 (I of 1904), S. 29. 


PART I 


PRELIMINARY 

!• Short title. 

This Act may be called THE OUDH LAWS ACT, 1876. 
Local extents 


It extends only to ^ Oudh^; 
Preamble — Note 1 

[1] The Act is stated in preamble to be “an 
Act to declare and amend the laws to be 
administered in Oudh.** This indicates that it 


is only the courts administering laws in Uu 
which could put in force the provisions ot tne 
Act (*10) 32 All 477 (^9) (DB). 
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Commencement* 

and it shall come into force on the passing thereof, 

[a] The words “the territories for the time l>eing;adounistermi by the Chief Cominis- 
01 wei^ bv A. O. 1937 [1-4-1937], [b] For coustructiou of references to 

Oudh» see U. P. General Clauses Act, 1904 (I of 1904), S, 29. 

2* Repeal of enactments. [jRepealed by ths Rep^alifuj Act, 19S8 (I of J93B), S, 2 
and Sch.J. 


PART II 

General Laws to be administered in Oudh 

^ 3 ^ Statutory law to be administered in Oudh. 

The law to be administered by the Courts of Oudh shall 1x5 as follows : — 

(a) the laws for the time being in force regulating the assessment and collec- 

tion of land- revenue : 

(b) in questions regarding succession, special property of females* l)etrothal 

marriage, divorce, dower, adoption, guardianshij), minority, bastardy 
family relations, wills, legacies, gifts, partitions, or any religious usage 
or institution, the rule of decision shall 1x5 — 

(l) any custom applicable to the parties concerned which is not con- 
trary to justice, ecjuity or good conscience, and has not been, by 
this or any other enactment, altered or al>olished, and has not 
Ixjen declared to be void by any competent authority; 

(:^) the Muhammadan law in cases where the narties are Muhumma* 
dans, and the Hindu law in cases where Ine parties are Hindus* 
except in so far as such law has been, by this or any other enact- 
menl, altered or aholishetl, or l)as been modified by any such 
custom as is af)ove referred to : 

(c) the rules contained in this Act : 

fdj the rules puldished in the [Official Gazette] as provided by section 40, 
or made under any other Act for the time IxJing in force in Oudh : 


Section 3 — Note 1 

[1] A plea of custom may Ik* entertainctl tii 
m^ificatiou of the personal law, Hindu law 
Oi Mahomedan law, but not in entire abroga- 
tion of such law. 1928 Oudh 138 ( 139 ) [AiH 

V 15] : :3 Luck L54 (DB). 

[2] The term “gift” in S. 3 includes gifts in 
trust which would, therefore, l>e governet! by 
the Muhamme<lan law if both the jKirties arc 
the followers of Islam. 1916 PC 27 »31) (AIH 

V 3] : 43 In j App 212 : 38 All 627 : 19 (>udh 
Cas 192. (14 Oudh Cas 356, Uerersed.) + 1914 
Oudh 167 (170) [AIH V li : 17 Oudh Cas 60. 

[3] Gift in trust to the son should Iw consi- 
dered as a gift within the meaning of st*ction 3 
of the Oudh Laws Act and, as such, to l>e 
operative must comply with the conditionji 
prescribed by Mohammadan Law. 1923 Oudh 
80 (83) [AIR V 10] : 25 Oudh Cas 291. 

[4] Where a grant is .substantially a gift of 
land to be held on zemindari tenure, under S. 3 
the parties being Hindus the law to he admi- 
nistered in the case is the Hindu Law. (1900) 
S Oudh Cas 55 (63). 

[5] Where a case is not provided for by any 

part of S. 3 of the Oudh Laws Act preceding 
<^1* (g) of that section or any other law in 
knee, the Court is justified in acting under 
<4. ^ pplyiog to the case tl*c doctrine of 


Law. V99) 2 Oudh Cas 239 (24S). 


[6] Where a Muslim wife had l»een allowcHl 
to take proiK*rly upon the express agreement 
that it .shall not lx* outsi<lc the lamily, those 
who seek to make title through a direct breach 
of this agreement coultl hardly support their 
claim by an appeal to any high-sounding 
principles. 1932 PC 158 (100, 161) [AIH V 10]: 
59 Ind App 236: 7 Luck 257. 

[7] Though the l.and Hfrvenue Act is silent 

to the date from which the rent umler 

S, 100 of the Act shall be payable, yet uiKkn- 
S. 3 (g) of the Oudh Rent Act, an under-pro- 
prietor is liable for the rent fixed by the De- 
puty Commissioner from the <late on which 
the revenue is asse.ssed on th<5 plot. (*06, 9 
Oudh Cas 227 (229). 

[8] The mere fact that the plaintiff along 
with his brother's sons has been living exact- 
ly like the memfrers of a joint Hindu family 
and also the family has adophKi many cus- 
toms whicli are not in accordance with the 
Muhammadan Ia»w, would not emjxjwer the 
managing mef«l>er to bind his minor brotlier 
by an aUenatiem of ancestral property of the 
family for a debt incurred bv the dcceaftxi 
father because in such a case, it is the Muhan^ 
madau Law only which can be applied ai U 
reouired under 8. 3(b) (2) of the Oudh Lawa 
Act. {*08) 11 Oudh Ca« 1 (6). 
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(e) the Regulations and Acts specified in the second schedule hereto annexed. 

subject to the provisions of section 4, and to the modifications mentioned 
in the third column of the same sch^ule : 

(f) subject to the modifications hereinafter mentioned, all enactments for the 

time being in force and expressly, or by necessary implication, applying 
to ‘*[the territories which, immediately before the 1st November, 1950 
were comprised in Part A States and Part C States] or Oudh, or some 
. part of Oudh : 

in cases not provided for by the former part of this section, or by any 
other law for the time being in force, the Courts shall act according to 
justice, equity and good conscience. 

[a] The provisions of this section have been repealed in so far as they are inconsistent 
with the Muslim Personal Law (Shariat) Application Act, 1937 (XXVI of 1937); S. 6 
of that Act. [h] Substituted for “Pari A States and Part C States*' by 2 A. L. O., 19fS6 

[1-11.1956]. 

4 # Validity of local customs and mercantile usages. 

All local customs and mercantile usages shall be regarded as valid, unless 
they are contrary to justice, equity or good conscience, or have, before the 
passing of this Act, been declared to be void by any competent authority. 

PART III 
CHAPTER I 

Dower among Muhammadans 
5 « Muhammadan dower contracts how to be enforced. 

Where the amount of dower stipulated for in any contract of dovvei by a 
Muhammadan is excessive with reference to the means of the husband, the 
entire sum provided in the contract shall not be awarded in any suit by decree 
in favour of the plaintiff, or by allowing it by way of set-off', lien or otherwise 
to the defendant; but the amount of the dower to be allowed by the Court shall 
be reasonable with reference to the means of the husband and the status of 
the wife. 

Rule applicable after husband’s death. 

This rule shall be applicable whether the suit to enforce the contract be 
brought in the husband’s life time or after his death. 


Section 4 — Note 1 

[1] There is a customary right of privacy 
prevailing in Oudh which is so well establi- 
shed and Known as not to require proof, in 
any case, by a party setting it up and the 
court itself may take judicial notice of the 
custom. 1926 Oudh 352 (352) [AIR V 13]. 


Section 5 — Note 1 

[11 Section 5 lays down that the dower to 
be allowed by the Court shall be reasonable 
with reference to the means of the husband 
and the status of the wife. In determining 
what amount would be reasonable considering 
the means of the husband, the Court has to 
look to the means of the husband at the pre- 
sent time when the contract is sought to be 
enforced and not to his means at the time 
when the contract was entered into, 1929 
Oudh 32 (34) [AIR V 16] : 4 Luck 193 ♦ 1931 
Oudh 63 (65) [A I R V 18] (DB) ♦ 1924 Oudh 
232 (233) FAIR V 11]. (Where the assets left 
l)y the husband were about Rs. 12,000 while 
the dower settled at the time of the marriage 
was Rs. 70,000 and the widow was childless 


—If eld, that Rs. 4000/- i. e., about one third 
of the assets was an equitable amount.) + 
1917 Oudh 392 (396) [A 1 R V 4] : 19 Oudii 
Cas 246 (DB). (If the amount is found to rx‘ 
excessive, there is no occasion to discuss the 
status of wife for the purpose of reducing the 
amount.) 1914 Oucfii 131 (130) [AIR Ij ^ 
16 Oudh Cas 325 (DB). (Deceased leavii^ 
pro^rty worth over 3 lakhs of rupees 
Mother of deceased only heir — Widow’s claim 
for dower to the extent of a lakh and a quar- 
ter of rupees should be decreed.) 4* 
Oudh 1 (16) [AIR V 1] (DB). (Where the pro- 
perty left by the deceased husband was est\- 
nated at 9 lacs of rupees — Held^ that one lac 
)f rupees was a reasonable and sufficient am - 
)unt of dower to be awarded to the wite.) 

[2] The principal matters to be conside^ 
n deciding whether a certain sum is exc^ 

live or not are the extent and nature ot tn 

daims of the various persons who as heirs 

snttUed to divide the estate. If it 

hat the payment of a certain sum 

if dower would r^uce the 

uch an extent as to leave the heirs poor y 
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^ Right of pre-emption. 

The right of pre-emption is a right of the arsons hereinafter mentioned or 
referred to, to acciuire, in the cases hereinafter specified, immovable property 
in preference to all other persons. 


Section 5 — Note 1 (contd.) 
provided for, such a sum would be considered 
excessive. 1917 Oudh 392 (397) [MW V 4] ; 
19 Oudh Gas 246 (DB) ^ 1926 Oudh 128 029, 
130) [AIR V 13]. 

[3] The expression “means of the husband” 
in S. 5 signifies the value of the husbaiurs 
estate at the time of his death in cases where 
the claim is made by a widow. 1917 Oudh 
392 (397) [AIR V 4] : 19 Oudh Gas 246 (DB). 

[4] In considering whether the amount 
agreed upon is excessive with reference to the 
means oT the husband in cases where the 
claim for dower is made by a widow, regard 
must be had to the value of the husband's 
estate at the time of lus death. 1917 Oudli 392 
(S97) [AIR V 4] : 19 Oudh Gas 246 (DB). 

[5] Where the husband’s means of subsis. 
tence is an allowance made to him by his 
parents the court can in fixing tlie amount of 
dower take the means of the parents into 
account especially where the marriage had 
taken place while the bridegroom was still 
l>elow the age of majoritv. 1919 Oudh 30 (31) 
[AIR V 6]. 

[6] The value of tlie asset.s of a deceased 
Muhomedan after deducting his one third 
share of mortgage debt amounted to Rs. 
11,465-5-0. The amount of dower, settled at 
the time of the marriage, was Hs. 70,000/- 
;ind two dinars — II rid having regard to the 
mean.s of the husband and tlie status of wife, 
and the fact that they left no children, it 
would be desirable to award dower under 
S. 5 of the Oudh Laws Act, (XVllI of 1876) 
about one-tliird of that amount or roughly 
Rs 4000. 1924 Oudh 2^32 (233) [AIR V ll] 

[7] In determining a claim of dower, the 
(jiiestion of the other liabilities, affet ting the 
property of the deceasetl is wholly inelevant. 
1914 Oudh 131 (136) [AIR V 1] : 16 Oudli Cas 
325 (DB). 

[81 The Gourts in Oudh liavc a discretion to 
award to a Muhammadan lady only so much 
of the stipulated amount of dower as the Court 
may consider reasonable with reference to the 
means of husband and tlie .status of the wife. 
(’99)21 All 17 (20) ♦ (’94) 21 Cal 135 (139, 
140) : 20 Ind App 144 (PC). 

[9] The fact that the husband ha.s life 
interest in some property may l>e taken into 
consideration in determining what amount 
may reasonably be allowed on account of 
<iower under S. 5. (’07) 10 Oudh Gas 241 
(242). 

[10] When a Muhammadan husband has 
promised a certain amount of dower, the facts 
that under S. 5 c4 the Oudh Laws Act, only a 
teas amount would have been decreed if the 


matter hadcomo Ikjfore the Courts and (hat 
such amount had Ix^en already realised by the 
w'ife and that even otherwise the claim to the 
balance of the amount hud l>et'ome barred at 
the time, cannot invalidate a transfer of pro- 
l>erty by the husband to the wife in lieu of a 
portion of the balance. 1925 Oudh 267 (268) 
lAIU V 12]. 

[ll] The fact that the parties w'ho were 
domiciled in Agra province entertnl into a 
marriage contract in Lucknow would not 
emj>ower the Agra Courts to resluce the dower 
amount of the widow in a suit brought by her 
against the heirs of the husband. (TO) 32 All 
477 (479) (DB). 


Section 8 — Note I 

[1] Sections 6 and 9, when read together, 
give a definition of the right of pre-emption in 
both its a.spet ts, that is, in relation to persons 
and also to property. 1930 Oudh 274 (275) 
•AIR V 17] : 5 Luck 12 (FB). 

1 2] The riglit of pre-emption is not a right 
to be .snl)stitutixl for a vendee in any parti- 
cular sale deed; it Is a right to acquire. In 
certain specified cases, immoveable proptw"ty 
in preference to all other persons. (M9) I L R 
(1949) All 004 (008) (im 

[3] A right of pre-emption is aright to the 
l>enefit of a contract or a right of substitution 
entitling the pre-emptor by reason of a legal 
incident to whicli the sale itself was subject, 
to .stand in the shoes of the vendee in respect 
of all right,s and obligations arising from tlx* 
.sale under which he ha.s dcrlvcxl his title. (’10) 
13 Oudh Ca.s 219 (223, 224) (DB). 

[4] It is impo.sKible to regard the right of 
pre-emption as defined in S. 6 as one arising 
out of a mere ofier and acceptance A suit to 
eriiorce a right arising in tins way is a suit to 
enforce a contr act; a suit to cnforci^ a right of 
pre-cuTiption is a suit to vindicate (he invasion 
of a sptxial right conferred by .statute. (’.’()) 
13 Oudh Gas 2l9 ( 227) (DB). 

[5] Section 0 is to Imj read along with S. 0 
and it lays down the general nrinciple that 
Uie whole body of co.sharer.v lias a right of 
pre-emption as against an outsider. (’12) 15 
Oudh Cas 389 (395) (DB). 

[el In the case of a town, lands outside the 
abadi which form a part of a revenue paying 
roahal are subject to the onlinary law of pre- 
emption as provided in Ss* 0 awl 7 of the 
Oudh Law* Act because it is tfie abadi only 
which constitutes the towri within the mean* 
log of S. 8 of the Act. 1944 Oudh 27 (28) 
[MR V 31] : 19 Luck 489. 

[7] Where a property subject to a right of 
pre-emption is sola and after the sale the 
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7« Presumption as to its existence. 

Unless the existence of any custom or contract to the contrary is proved, 
uch right shall, whether recorded in the settlement. record or not, lx* 
presum^ — 

(a) to exist in all village-communities, however constituted, and whether pro- 

prietary or under- proprietary, and in the cases referred to in section H) 
of the Oudh Land-revenue Act,*^ and 

(b) to extend to the village-site, to the houses built upon it. to all lands and 

shares of lands within the village-boundary, and to all transferable rii^lus 
affecting such lands. 

[a] See now tlie U. P. Land Revenue Act, 1901 (U. P. Ill of 1901). 


Section 0 — Note 1 (contd,) 
vendee pays off incumbrances on that pro- 
perty this payment ought to be included in 
the purchase moneylspecified in the decree for 
jg^-emption. 1924 Oudh 1 (6) [AIR V 11] 

[8] It cannot be said that no right of pre- 
emption arises in any case in which the vendor 
was out of possession and litigation would be 
necessary to recover possession of the pro- 
perty. 1922 Oudh 156 (158) [AIR V 9]. 

[9] To be subject to pre-emption under S. 6, 
the property must have been in actual posses- 
sion of the vendor. (’06) 9 Oudh Gas 331 (337) 
(DB). 

[10] Under the Oudh Laws Act, a right of 
pre-emption arises only when a person pro- 
poses to sell any property or when lie fore- 
closes a mortgage upon any property and in 
order to ascertain -in any particular cases 
whether a right of pre-emption existed, it is 
necessary first to see whether there had been a 
sale or the foreclosure of a mortgage. 1927 
Oudh 161 (161) [AIR V 14] (DB). 

[11] A previous denial of title of the vendor 
does not deprive a person of a right of pre- 
emption under the Oudh Laws Act. A sale of 
a mere share in a law suit does not give rise 
to a right of pre-emption and the mere fact 
that legal proceedings are necessary to obtain 
possession of the property sold is no ground 
for holding that the sale does not give rise to 
a right of pre-emption. 1919 Oudn 58 (59) 
[AIR V 6] : 23 Oudh Gas 13.: 

[12] When property which carries with it 
the right of pre-emption passes from one 
person to another the right also passes with 
it and the new holder of the property acquires 
the status of a co-sharer which his predecessor 
had possessed. Similarly when the property 
which bears the burden of pre-emption is 
transferred by any of the various modes of 
acquisition of the properly known to law, 

as gift, purchase, devise or inheritance, 

e burden is also transferred with it. The last 
vendee in a chain of successive vendees of a 
property which bears the burden of pre- 
emption, is therefore as liable to deliver the 
property to the legitimate pre-emptor • as is 
the first vendee. 1930 Oudh 274 (275) [AIR 
V 17] : 5 Luck 12 (FB). 

[13] The chapter does not apply to a trans- 
fer made by a Court sale but applies only to 
voluntary transfers by way of sale. No right 


of pre-emption can be exercised in respect ot 
such transfer. 1917 Oudh 158 (159) [AIR \ 4 


SECTION 7 — SYNOPSIS 

1. Village Community. 

2. Existence of custom or contract to 
contrary. 

3. Presumption as to existence of pre- 

emption. 

4. Clause (b). 


1. Village community. — [1] “The vil! ac;! 
community” has not been defined by the Act. 
The meaning of those words depends opon 
the construction of S. 7 (a) in the light oi tlie 
following sections. The village corniuunity 
contemplated by S. 7 (a) refers to persons 
having proprietary or under-propnetiiv 
rights in the village. It does not inclucie anv 
one who happens to reside in the village im' 
has no proprietary interest therein. S. 7 r 
contemplates a proprietary village community 
as distinguished from an under-propri(‘tarv 
village community. 1934 PC 153(156) AIR 
V 21J : 61 Ind App 235 : 9 Luck 407. 

[See also (’09) 12 Oudh Cus 1 (1 2) * 

(*02) 5 Oudh Cas 266 (274, 275) (DR).] 

[2] To maintain a right to pre-empt us i 
member of the village community the cLiiin mt 
must establish either that he is a superior 
proprietor or an under-proprietor. 1944 Omlh 
283 (264) [AIR V 31] : 20 Luck 15 (DB). 

[3] The Ss. 7 and 8 of the Oudh Laws Act. 
are not exhaustive and cases may arise wi>ert. 
there is land which does not come within thi 


boundaries of a town or a village commimitv. 
(’09) 12 Oudh Cas 1 (7) (DB). , 

[4j Under-proprietors have a right uiimci 
the Oudh Laws Act, to pre-empt a s de oi 
proprietary tenure, their right hmvexcr 
comes subsequent to that of the co-sh n ers. 
Where there are no co-sharers they Nvili h 
an immediate right as being members ^ 
village community. 1930 Oudh 428 4-.J 

[AIR V 17] (DB). 

[5] The expression “village comniunHW^ 
in S. 7 (a) of the Oudh Laws Act is "dder uj 

its scope than proprietary ormnder-oropne ar> 
communities. Hence a perpetual lessee wi 
heritable and transferable rights is a mem 
of village community within the meaning 

S. 40. Oudh Land Revenue Act, and entitle. 
to ia right of pre-emption. 19?34 Oudh 
(148) [AIR V 21L(DB). , 

[6] A perpetual is 

lease has acquired under-propnetary ng 
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Section 7 — Note 1 {can/<f,) 
a member of the village community, hut he 
cannot be recogniseti as an under-proprietor 
when he derives his title from an under- 
proprietor who has not transferriHl to him his 
-whole under- proprietary interest in the ino- 
perty conveyed nor can he be allovvtxl to 
pre-empt as a meml>t^r of the village com- 
munity. 1944 Oudh 263 (264^ [AIR V 311 : 2t) 
Luck 15 (DB). 

[7j The existence of separate n^'cnue 
papers and the fact that land revenue is paid 
in respect of a Mahal in which the particular 
plot ot land is situattHl as well as the conti- 
nued existence of the abadi of a village lead 
to the inference that tlie village conummity 
continues to exist and hence the custom of 
pre-emption will be presumed to exist even 
though a part of the village area may have 
lietui includeil witliin the aml)it ot tlie town. 
1947 Oudh 162 (163) [AIR V 34 C m\ : 22 
Luck 204. 

[8] Village ccimnunity is necesNary con- 
dition for a custom cl pre-t‘mption — XN'aste 
lands purchased for cultivation and inhabi- 
tation — Lands sold in distHicl blocks to 
different persons — Neither the original 
purchaser nor purchasers from him lonn a 
village community. 1927 Oudli 227 (230) AIR 
V 14" (DB). 

2. Existence of custom or contract to 
contrary. ~ [1] The Act diil not in any sense 
purport to create a right of pre-emption. It 
merely recognised the custom already priv 
vailing and laid down that a particular cus- 
tom of pre-emption was to be presumed unless 
there was a custom or contract to tlie con- 
trary, but that such right of pre-emotion could 
onlv exist where there was a village com- 
munity. 1927 Oudh 227 (229. 230) [AIR V 14] 
(DB). ■ 

[2] The fact tluit no one cl. limed pre-emp- 
tion is not sufficient to justify an iriferenco 
that no custom existed. 1916 Oudh 320 (321) 
[AIR V 3]. 

[3] The existence of pre-emption is presurncxl 
under S. 7 ot the Act where tiie VV'ajili-ul-arz 
is silent on the point of the right of pre-emp- 
tion. 1916 Oudh 320 (321) [A I K V 3] + 1928 
Oudh 498 (499) [AIR V 15] (DB). 

[4] The presumption a.s to a right oi pre- 
emption is in the absence of a custom or con- 
tract to the contrary a statutory one created 
by S. 7 of the Oudh Laws Act, and an entry 
in a Wajib-ul-arz to the effect that every co- 
sharcr is entitle<l to sell his share to whomso- 
ever he pleased is Sufficient to exclude the 
right of pre-emption. 1914 Oudh 1^(166) 
[AIR V 1] : 17 Oudh Cas 105. 

[5j Wajib-ul-arz at the first settlement con- 
tained a clear entry to the effect that every 
co-sharer had power to sell or mortgage his 
share to whomsoever lie likes. The subsequent 
wajib-uUarz prepared at the time of partition 
contained an entry to the effect that all co- 
sharers had power to sell or mortgage their 
shares. Held that the ‘omission of words *To 
whomsoever he likes** from the second wajib- 
oUdrz did not imply that the custom of 
exduding the right of pre-emption was abro- 


gated by tlie second wajib-nUarz. 1928 Oudh 
498 (500) [AIR V 15] (DB), 

[6] Where in a previous suit relating to a 
village a claim for pixsemptioo had Ikwi put 
forwanl and allowed, and it was coiitendtvl in 
a subsixiuent suit for pnvemption relating to 
the same village that the previous decishm 
proved the existence of tlie cu.stom of pre- 
emption in the village, hut it was found that 
in the previous suit no deftnu e like that in 
the subset juent suit was nut forward to the 
ediect that the custom did not obtain in the 
village, it was lield that the above previous 
decisions could not establish tlie cusloni ot 
pre-emption in tlie village, 1914 Oiidli 
(166> (AIR V 1 i : 17 Oudh Cas 105. 

3, Presumption as to existence of pre- 
emption. — [f ] Swtion 7 ot the Oudh Laws 
Act provitles tor the raising of presumption as 
to the existence of tlie right of pre-emption in 
all vill ige communities. The true test there- 
fore is to detenmne whether a village com- 
munity continues to exist. If it dws the cus- 
tom will still he presumed even though a part 
of tlie village area may have hotai inchuled 
within the .unbit of the town. 1947 Oiulh 162 
063) lAIB V 34 C 60 ; 22 laick 201. 

[2] Vntier S. 7 of the Oudli Lav\‘s Act, rend 
with S. 40 of the Oiidh Land Revenue Act 1 17 
of 1876^ the right of pre-emjitien should Ik' 
presumed to exist not only in the cast? of 
under-proprietary i ommunities, hut also in 
the case of communities constituted by the 
liolder.s of leases, which are Iransferable suh- 
jec'l to the landlord’s interferenct' ami are 
iieritahle. 1925 Oudh 527 (528) [A I H V 12! 
(DB)+193r> Oudh 427 (428) : 1 A I R V 22) i 11 
Luck 289 (DR). 

[31 In a suit for pre-empUon. the vendor of 
the hi)us(' in dispute, although she was the 
owner of the materials of the liouve und may 
have a riglit to o<'( upy tlie site, h u1 no pro- 
prietary or imder-proprietury right lu the 
land of the village. Held, that the sale of the 
iiou.se gave the plaintiff, the proprii tor of the 
village, no riglit to sue, under the Oudh Laws 
.^ct, to imforce a right of pre-emption, (’01) 4 
OudhCas 26 (27). 

4. Clause (b). [1] Section 7 (b) appliea 

to tiarjsactioMs liy winch proprietors create 
tra isfcuiblc rights of fHcupam y in another 
for a considenition. (’05) 8 Oudh Cas 121 
(123) (DB). (Sale-dml creating liirt right In 
favour of purc haser—Covernmenl revenue ot 
eight annas payiililc to seller Suit for pre- 
emption — Pre-emption coubl claimed 
uikW S. 7 (hj.) , , , , , 

[2] The words transferable rights only 
refer to subject-matter of a transfer and 

the mode or manner of the transfer. 1927 
Oudh 161 (162) [AIB V 14] (DB). 

[3] Even if it be granted that the standiog 

trees are “immoveable property” oid lhat the 
right of the planter of a grove in u village, 
who is entitW to transfer the trw is a 
transferable right affecting fuch land within 
the meaning of S, 7 (b), a mh l>y him nf the 
grove, to Ix! enjoyed as such, does not give 
rise to a right of pre-emption under the provi- 
,irn» of that Act Oudh Cai 2M (280) 

(DB). 
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8 * Its existence in towns to be proved. 

The right of pre-emption shall not be presumed to exist in any town or citv , 
or anv sub-division thereof, but may be shown to exist therein and to be exer- 
cisable therein by such persons and under such circumstances as the local cus- 
tom prescribes. 


Devolution of right when property to be sold or foreclosed is a proprietary 
or under-proprietary tenure. 

If the property to be sold or foreclosed is a proprietary or under-proprietary 
tenure, or a share of such a tenure, the right to buy or redeem such property 
belongs, in the absence of a custom to the contrary, — 

Ut, to co-sharers of the sub-division (if any) of the tenure in which tlje 
property is comprised, in order of their relationship to the vendor or 
mortgagor; 

2ndly, to co-sharers of the whole mahal in the same order; 

Sfdly, to any member of the village-community; and 

4thly, if the property be an under-proprietary tenure, to the proprietor. 

Where two or more persons are equally entitled to such right, the person to 
exercise the same shall be determined by lot. 


Section 8 — Note 1 

[1] Section 8 clearly allows the right of pre- 
emption to exist in a town and even in a city. 
It only lays down that such a right must not 
be presumed to exist. 1929 Oudh 301 (303) 
[AIR V 16] (DB). 

[2] Mere inclusion in a municipality is no 
test as to whether an area is or is not a town. 
1929 Oudh 301 (302) [AIR V 16] (DB). 

[3] The word “town** in S. 8 means nothing 
outside the urban area or abadi. 1941 Oudh 
77 (78) [AIR V 28] : 16 Luck 230. 

[4] The word “sub-division** in S. 8 of the 
Act includes a part made by a division of a 
town or a city and is not confined to a part 
made by division of part of a city into smaller 
parts. (^06) 9 Oudh Gas 211 (212). 

[5] The exclusion laid down in S. 8 must 
be applied to the situation of the lands and 
not to the residence of a village community. 
(*09) 12 Oudh Cas 1 (12) (DB). 

[6] The question whether any particular 
piece of land is situated within a town or not 
depends on whether it is part of an urban area 
or not, and il is a question of fact which has 
nothing to do with the contingency of its being 
include within the limits of a municipality 
for administrative purposes. (*04) 7 Oudh Cas 
74 (77) (DB). 

SECTION 9 — SYNOPSIS 

1. Scope and applicability. 

2. Sale. 

8. Foreclosure. 

Proprietary or under-proprietary tenure. 

5. Co-sharers. 

6. Siub-division of the tenure. 

7. “In order of their relationship”. 

8. Co-sharers of the same mahal, 

9. Member of Hindu joint family whether 

co«sharer. 

10. Preferential right, 

11. “Any member of village community”. 


12. Proprietor. 

13. Drawing of lots. 

14. Denial of title. 

15. Partial pre-emption. 

16. Share in law suit. 


1. Scope and applicability. — [1] rh* 
provisions of Chapter II of the Oudh Laws 
Act apply to transfers of land by sale or mort- 
gage. (*12) 15 Oudh Cas 389 (395) (DH^ 
(Oudh) * 1949 Oudh 19 (20) [AIR V 36 C 41 . 
22 Luck 515 (DB). 

[2] The right of pre-emption originates in i 
sale or mortgage of lands in a village or of 
transferable rights affecting such lands made 
by a member of the proprietary or under-pro- 
prietary body or an under-proprietor in a 
mahal or one of the holders of a heritable non- 
transferable lease. (’98) 1 Oudh Cas 75 (77). 


[3] There can be no pre-emption of a sale 
of a protected land which is made by an agri- 
culturist without the requisite permission of 
the Assistant Collector in accordance with 
S. 12 of U. P. Regulation of Agricultural Cre- 
dit Act, 14 of 1940. 1949 Oudh 19 (20) [AIR 
V 36 C 4] : 22 Luck 515 (DB). 

[4] The right of a person to pre-emption 
cannot be defeated by a decree obtained by 
another person in a suit to which the plaintijt 
in the second suit is not a party. (*04) 7 Oudh 
Cas 1 (3, 4). 

[5] Right and liability of pre-emption pass 
with property and can be enforced by or 
against the last vendee. 1930 Oudh 274 (2/ o) 
[AIR V 17]: 5 Luck 12 (FB) * 1922 Oudh 289 
(291) [AIR V 9]; 25 Oudh Cas 319 (DB). 

[0] The whole notion underlying the right 
of pre-emption is that where there are co- 
owners of a definite portion of a village^ y oi 
them is entitled to exclude outsiders by Mving 
a right to acquire any portion of the division 
in v^ich he is an owner to the exclusion o * 
other persons who are not co-owwrs in tm 
particuUr dlvisiDO. (’13) 16 Oudh Cas 2a> 
(205. 206). 
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Section 9 — Note 1 <co»/d.) 

[7] There is nothing in the Act which over, 
rioes the fundamental principle of the law of 
pre-emption that a court should not grant a 
decree for pre-emption when it would place 
the plaintiff in a position he is not entitled to 
hold in the existing circumstances of the case. 
V09) 12 Oudh Cas 229 (234) (DB). 

[8] In a pre-emption suit in determining the 
right of the pre-emptor or of the vendee, the 
appellate court may consider any circumstan- 
ces which have arisen during the pendency of 
the suit in appeal, even though these circum- 
stances may have come into i>eing subsequent 
to the decree of the first court. 1914 Oudh 238 
(240) [AIR V 1] t 17 Oudh Cas 242. 

[9] Section 9 must l>e interpreted as speak- 
ing at the time of the transfer with resfXH't to 
which the claim to pre-emption is allegtxl to 
arise. (’07) 10 Oudh Cas 257 (282) (DB>. 

[10] The provisions of Ch. 2, Oudh Laws 
Act, mean that the persons who in S. 9 arc 
described in a proleptic or anticipatory sense 
as having a right of pre-emption are invested 
with an actual right to pre-empt as soon as a 
sale to a stranger takes place 1919 Oudh 62 
(68) [AIR V 6].' 22 Oudh Cas 35^^ (DB). 

[llj Section 9 is applicable not only where 
there are persons equally entitled to buy u 
property and the property has bc^en sold to a 
stranger, or to a person whose right to acquire 
it is inferior to that of the jx»rsons who art' 
equally entitlwl to pre-empt, but is applicable 
also to ca.ses where two or more persons are 
equally entitled to buy the property and one 
or more of them has or have acquirtni it. 1929 
Oudh 313 (314) [AIR V 16].* 

[12] The principles of the pre-emption in 
Agra as enunciate by the Allahabad High 
Court, cannot be made to affect the scope of 
Oudh Laws Act on pre-emption in Oudh. 1917 
Oudh 214 (214) [AIR V 4]; 19 Oudh Cas 185n 
(DB). 

[13] The right of pre-emptloiii after it has 
once accrued cannot be delated by anything 
that happens subsequently. 1944 Ouclh 19u 
(193) [AIR V 311 (DB). 

2. Sale. — [l] The right of pre-emption 
arises only In cases of sale or foreclosure and 
not in cases of lease, though perpetual, mort- 
gage or gift. 1914 Oudh 360 (300) JAIR V 1] : 
17 Oudh Cas 299 (DB). (8 Oudh Cas 121 
and 14 Oudh Cas 41, 

[2] In order to attract the right of pre-emp- 
tion under the Act, the sale need not l>e an 
out and out sale as distinguished from sale 
simpliciter. 1944 Oudh 190 (192) [A I R V 31] 
(DB) * (’07) 10 Oudh Ca.s 374 (376) (DB). 

[3] A sale of property not in actual posses- 
sion of the vendors cannot be said to be the 
subject of pre-emption, (’00) 9 Oudh Cas 331 
(337) (DB). 

[4] Parties, who deliberately adopt a form 
of conveyancing, which gives rise to a right of 
pre-emption ana thus iMuce third forties to 
embark on expensive litigatiem wiU not be 
pennitted as against tlmte parties to plead 
that the transaction was of a different nature- 
{*m l Oudh Cas 7$ (77). 

[5] A transfer of a part on conditian that a 
tiastsiem shall pay the moitgMgft money over 


the whole and also the rent for some period, 
is a sale and not gift. 1917 Oudh S6 (36) [AIR 
V 4] : 19 Oudh Cas 394. 

[6] To determine if a transfer m Ueu of 
dower gives rise to a right of pre-emption 
under the Oudh Laws Act the adtxjuacy of 
consideration is materia! for it may or may 
not amount to a sale under tlie Act though it 
may be a lliba-bil-Ewar. under the Muham- 
madan law. If a bona fide sale is intended a 
right of pre-emption would accrue irrespec- 
tive of consideration. (’13) 21 Ind (^Tas 00 (61) 
(Oudh) 

[7] When the right of a .successful pre- 
emptor lapses by reason of his failing to exe- 
c\ite his decree within the time allowed by 
law such lapse whether intentional or acci- 
dental does not amount to a resale of the pre- 
empted property so as to give rise to a right of 
pre-emption on its own acc'ount uruler S. 9. 
1917 Oudh 80 (80) [AIR V 4]. 

18] A sale by an occupier of a house In a 
village wlio has merely the ordinary rights of 
.1 raiyat in it does not give ri.se to a rigid of 
pre-emption exercisalde under Chap. II of the 
Oudh l-iwv Act. 1918 Oudli 290 (291) (A I R 
V51(DB). 

t9]tlt is settlwl law that a'tranifer by inheri- 
tance of the prt»-emptor’s property «ubse- 
to the sale which is to pre-empted, 
Iran.sfers to the heir the right of pnvemption. 
It is also setthni law that a transfer of the piv- 
emptor’s prop«;rty by sale to a stranger siihse- 
quent to the sale to l>e pre-emptrti does not 
tran.sfer the right of pre-c'rnption to the 
vendee. 1922 Oudh 289(200) (AIR V 9] . 25 
Oudh Cas 319 (DB). 

[10) A sale in favour of a moinl>er of a pre- 
empting class cannot be pre-empted by an. 
other iiiemlwr of the sumo class. I925 Oudli 


665(066) [AIR V 12]. 

[11] A pt^rpetual lease is not a sale and no 
rignt of pre-emption can be c}aime<l in res- 
pect thereof. (’07) 10 Oudh Cas 348 (350) 
(DB). 

[12] Section 9 is only applicable to a case 
where OM tenure is sold and there is no provi- 
sion in it for cases in which several tenures 
are sold by the same sate for one amalgamatetl 
price. (’49) ILH (1949) All 004 (008) (DB). 

flS] Where a detnl calling Itself a IcMse has 
l>cen executed and there is no fraud it is not 
open to the lessee subsequentlv to go f>chmd 
this lease deed whim the qiicitiori of pre-emp- 
tion of another land arises, and lead evidence* 
to show that the deed was in fact a sale and 
claim to be a cosharer by reason of it and 
thus entitled to pre-empt, 1948 Oudh 7 (8) 
[AIR V 35 C 2] ♦ 1942 6udh 55 (56) [AIR V 
29J : 17 Luck 281. 

[14] Where after a sale and delivery of pos- 
session a separate agreement is exccutffd on 
the same day by the vendee agreeing to resell 
the property to tire vendor on of the 

price within a fixed perioil, the transaction is 
a tale and an agreement to rr-sell and not a 
mortgage by conditional sale. Hence it can be 
pre-empted under S. 9, Oudh Laws Act. 1944 
rai95(193HAIRV31](DB). , ^ , 

[151 An under-proprietor executed a deed 
dwrioed as patta Istnnniri matahtl by which 
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Section 9 — Note 2 (conid.f 
heritable rights were conferred on the trans- 
feree in certain plots for a nazrana. The 
latter was to be in possession of the plots 
with full rights of transfer of all kinds. The 
transferee was to pay a nominal sum along 
with hag malikana lagan of the plots to the 
transferor and his heirs year after year and 
was given the rights to get her name mutated 
as under-proprietor in the Revenue papers. 
Held that the terms of the deed read as a 
whole showed that it was a permanent lease 
only and not a sale of under-proprietary 
rights and as such the transaction was not 
liable to pre-emption. 1948 Oudh 191 (192) 
[AIR V 35 C 72] : 23 Luck 249. 

[See also 1914 Oudh 360 (360) [AIR V 1] : 
17 Oudh Cas 299 (DB). (A grant of under- 
proprietarv rights by means of pattas or leases 
of birt sankalp giving heritable and transfer- 
able rights in lieu of nazrana or premium 
4^aken in advance and an annual rent reserved 
thereby cannot be treated as a sale of either a 
proprietary or under-proprietary tenure.)] 

[See however 1935 Oudh 217 (226) [A I R 
V 22] : 10 Luck 392 (FB).] 

[16j The question whether it is a sale of a 
proprietary or under-proprietary tenure or 
not, must be determine primarily upon the 
construction of the deed of transfer. Cer- 
tainly it is open to a vendee to show that the 
transfer which he has taken was not the sale 
of a proprietary or under-proprietary right. 
But to say that the transfer is one that might 
be avoided by a third party in certain contin- 
gencies can be no defence to a suit for pre- 
emption. All such questions whether there 
was or was not legal necessity for the sale, 
are, therefore , foreign to a suit for pre-emp- 
tion. Hence a sale of proprietary tenure by a 
Hindu widow, even if not proved to be made 
wholly for legal necessity gives rise to a 
right of pre-emption under the Oudh Laws 
Act. 1946 Oudh 127 (129) [A I R V 33 C 48] : 
21 Luck 190. 

[But see 1916 Oudh 82 (83) [AIR V 3]. 

[17] In considering whether a transaction 
is sale or not, the safest guide to the nature of 
the transaction is the deed itself. If it clearly 
purports by its own force to "transfer the 
property from the ownership of the vendor to 
the ownership of the vendee, it should be 
regarded as a sale deed of that property. The 
nature of the transaction or the import of it 
cannot be changed merely because at the time 
when it was executed, it was necessary to 
launch a litigation in order to obtain posses- 
sion of the property. 1945 Oudh 167 (169) 
[AIR V 32]. 

[18] Hiba-bil-ewaz is not a sale within the 

-meaning of S. 9 of the Act and confers no 
right of pre-emption under Chap. 2 of the 
Actr 1916 Oudh 273 (274) [AIR V 3] : 18 
Oudh Cas 67 * 1926 Oudh 186 (187) [AIR 
V 13] : 29 Oudh Cas 108 : 1 Luck 83 (DB) 
(»01) 4 Oudh Cas 109 (171) (»98) 1 Oudh Cas 

75 (77) (DB). 

[19] A sale of an equity of redemption 
efiFected partly in lieu of money and partly in 
lieu of something computable in money or 
valued in money is suofect to the* right of 


pre-emption under S. 9 of the Act, where the 
vendor was admittedly the owner of the pro- 
perty and there was no cloud over his title 
preventing him or his vendee from recover- 
ing the property from the mortgagees. (’13) 16 
Oudh Cas 99 (102). 

[20] In a suit for pre-emption in respect ot 
property conveyed to the defendant by the 
Government for a nominal consideration— 
Held that as the deed of transfer had an out- 
standing element of grant by the Crown, tile 
transfer was not a sale pure and simple and 
hence no right of pre-emption was exercisable 
over the property. 1927 Oudh 207 (208) FAIR 

V 14] DB). 

[See also 1933 Oudh 134 (141. 142) [AlH 

V 20] : 8 Luck 322 (FB). (Property compul- 
sorily acquired by Secretary of State— Auc- 
tion sale — Claim for pre-emption fnot sustain, 
able.) 4* (1900) 3 Oucih Cas 110 (118) (DB).] 

[21] A person who has no right of pre-emp. 
tion at the date of sale but who inherits the 
property by reason of the ownership of which 
the right of pre-emption arose, from a person 
who has such right can claim pre-emption. 
1916 Oudh 247 (249) [A I R V 3] : 18 Oudh 
Cas 256 (DB). 

[22] It is not forbidden to a person to cir- 
cumvent the law of pre-emption by taking a 
transfer which falls short of a sale which 
may eventually have the same effect as a sale. 
1928 Oudh 25 (26) [A I R V 15] : 2 Luck 416 
(DB). 

[23] Where property is transferred with all 
the usual incidents of a sale, the fact that the 
transfer masquerades under a cloak of a mort- 
gage to defeat pre-emption will not prevei-t 
the pre-emptor from claiming the pre-emp- 
tion, if he can show that a sale was really 
effected. The Court will look to the terms ol 
the document, the surrounding circumstances 
and the previous and subsec^uent conduct ol 
the parties. (T3) 21 Ind Cas 69 (70) (DB) 
(OucUi). 

[24] Deed relinquishing all claims to pro- 
perty in return for some benefits — Transaction 
does not amount to sale within meaning of 
chapter II of the Act, (’04) 7 Oudh Cas 31 (33) 
(DB). 

[25] It is not forbidden to a person to cir- 
cumvent the law of pre-emption by taking a 
transfer which falls short of a sale though it 
may evidently have the same effect as a sale. 
A person, in order to defeat the right of pre- 
emption, may decide not to have a sale deed 
but to have a mortgage deed with onerous 
conditions making its redemption di then I t or 
might have a lease executed in his lavour 
making himself liable to pay a 
however insignificant as rent. 1928 Oudn 4 « - 
(474) [AIR V 15] : 4 Luck 68 (DB). 


3. Foreclosure. — [1] The right of Pr ‘ 
mption, in respect of a de^ of 
rises, under S. 9 of the Oudh Laws Act _ 
he mortgage is foreclosed. It an^ 

/here it is Siown that the tran^ction ^ 
ut and out transfer and the right of 
ion reserved was merely nominah 

stablish this it must be shown that 

f the transaction are such as to fenoer 
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Section 9 •— Note SfeonUiJ 
practicaliy impossible for the mortgagors ever 
to rtK:over the property. If a genuine right 
of redemption is reserves 1 there is nothing in 
the parties resorting to a mortgage instead ot 
a sale for the purpose of avoiding pre-emp- 
tion- 1921 Oudh 201 1.201, 202^ lAIII V B’. : 2l 
Oudh Gas r>5:?, (DHh 

[2] W here a pre-empter happens to be a 
mortgagee of tlu* projaerty sous;ht to he pre- 
empted the condition in the sah* deed as ti> 
redemptioii ot the mortgage ;is ecouomit allv 
as possil)le does not allect the nature of tie* 
transaction as it appears from the deed so as 
to del).ir the nre-emptor from ohnining prt‘- 
(Mnptioii of the property soKl, 1919 ( )mll) 02 
(66' [AIR V 6; : 22 Oudh ("as > (OH)v 

•I. Proprietary or imdcr-propricturv 
tenure. — ■ ' 1 i f nder S. 9 ol tlu‘ ()udn haws 
Aet, onlv proprietary or u nder-propnetary 
tenurt's c an hr the stiliject (d pre-euiptinn lud 
the actual right that can h-* pre-empt«*d is 
only tlu‘ under-proprir‘t irv 

tenure .uid not inv ol the* rights mentionc'djn 
S. 40 oi the (>'!dh Laud Uevr'.OK* A<'t. IS.t'. 
ileiu e. where a permanent leise is «'\(‘ruled 
1)V tlie undcr-pr tprietor in tavour of a third 
iiersoin the right i rcated bv it cannot hr pre- 
empted. 1950 All 200 » 20l ' ! AIR V 57 G 75]. 

2 rile prov isions ot tie* .Act contained in 
S. 9 inaG' tiC'’ itdrienc'c to the term tor winch 
tlie })rop: iet ary or iinder-[)roprietarv tenure 
IS lichl. All til at is rtsiuired is that tin* pro- 
Pi>rlv sohl should be a proprietary ‘or \mder- 
>ropiir‘tarv tenure. 1940 Oudh 127 (12S' i.MR 
V >> C : 21 laiek 190. 

V Sertion 9 sljovvs that in onler t!> entitle 
a V)laintiit to a declare for pre-emption the pro- 
perty sold or foreclos<\i must be a promietary 
air un.ler-proprietarv tenure “or a slnire of 
such a tenure.” It tlie property foreclose«| is 
oidy an interest for life it cannot Iw regarded 
as a proprietary tennre. 1951 (4udh >5H (564) 
[AIR V IS] : 6 iaick 715 (DR>. 

*4 ; < )n a proper interpretation of S. 0 of 
tlie Oudh Laws Act, an nnder-proprielary 
tenvire may l>e any area of lands, whether 
constituting an entire mahal or only a small 
portion thereof. 1922 Oudh 101 (102) [A I H 
V 9]. . . 

15 ] No right to pre-f*mp{ evists m a person 
wlio has got no proprietary right in a village^. 
1927 Oudh 567 i68) [AIR V 14] r 2 Luck 70:> 

Pvikhta<lar is a class of nuder-proprie. 
tor.s ' 1942 Oudh 115 014) pMR V „ )j : 17 
Luck 412. 

5. Co*sharers. — [Ij 1 he wonl co- 
sharer” implies that there must lie co-reUtion 
between the vendor and the pnvemptor by 
virtue of their common capacity. A person 
who is a co-sharer at the time of the sale may 
lose his rights, if any, afterwards by virtue of 
his conduct or by reason of his ceasing to be 

a co-sharer after the sale. H he w'as not a 
-co.sharer at the time of the sale his 
quent acquisitions cannot clothe him with a 
right w hich lie did not possess at the date ot 

sale or at the time when the cause ot ac- 

[Vol. 10.] 2 A.M. 64. 


tiou lor tlie suit .uerued. 1916 Oudh SOI 
(302'- I.AIH \* 5 1 : 19 Oudli Cas HO. 

[2] Idle view tliat no person is a co-sliaror 
in a tenure w Imse inteo'st in that tenvm* is not 
a definite traction of the whole cannot lie 
eiitertain<\i d02) 5 Oudh Gas 599 (401). 

15] The right of pre-emption is given to 
CO- sharers even when tlieir names are not 
recovibnl in rev-enue reeortls'. 1928 (Oiuih 4H6 
P4S7)1A1RV 15] r 5 Luck 450 (DIR 4* 1926 
Oudh 592 (592) lAlR V 15] (DR) ^Father and 
sons constitutmg joint llindu family — Father 
alone recorded as co sharer — RrojxTtv pur- 
chased from joint family — Sons uie ci>-slmrers 
tor contesting claim tor pre-emption.) 

<4] In onler to iletermmt* whv'iher a person 
is a co-sliarei i>r not. the test js the liability to 
pav Ciovermnent ri'veiiue. 1927 Oudh 514 
i5l5) [ AIR V I4i (1)R)*L04) 26 All 574 (ASO) : 

>0 lutl .App 212 iPCb. 

[5 r<* be co-'sh irer a |>(Srson iuhhI iu>t be so 

recorded. 1929 Omih 265 (26S) i AlH V Ufi : 

4 l.uek 570 (FU). 

J6. Where the vendor and tiui pie-<*mptor 
,ive < e-sh irers tu .m under-pt<*prj<*t ary tenure 
ind the \ eud(‘e is i i o-sn irer m the prf>- 
prielary tenme ui wlueh tlie under-pri»t)riel- 
ai V tenure is situated, tl e pre-emj>lor comes 
u illiin first t hiuse of Section 9 and has ii jiic- 
fen’uli.d riglil. He .uul (lie ventliv^ ilo not 
come in cl luse ( R as nu'inhtu s of the village 

(ommuintN'. 1922 <)udh 101 1102OA1K VM)]. 

7] .A pre-emptoi iloes not lose liis nght ot 
pn -emptuui liv reason ol tlu' vender' becom- 
ing a <‘o-sharei .liter tin* dat(* <>t the siile Imt 
iu'fore the d iti' of the pre-emption suit. IM19 
Oudii 62 107) ;A 1 R V 6) : 22 Oudh Cars :m 
(l)R'. 

[8 TluMuere (act that some shanulat laud 
ajVpert. lining to oiu‘ pitti is thrown into an- 
other patti in which i vemlw is ii co-sf»urer, 
does not make the l ifter a I'oshurer in tho 
former patti. LM7 Oudh 56 t57) [AIR V 4 | i 
19 Oudli Gas 59 4. 

19] A efi-^harer curiuot dehMt the suit 
lirought by ;i pre-emplor by acriuiring tin? 
position of :i co-sharer during the pendency 
of the suit. 1950 Oudh 42B (429) [A I U V lY] 


(DR). 

no] U cannot lie statetl as a g»fneral Pro- 
position that flharnihit I nel only means Lml 
wiiicli though unthvided. neitaiiis to tlie same 
patti. or putting it in another form, that c !i 
p.itti includes a portion of the sh nnilat land, 
wiiere plots in a patti and in .sharnibit patti 
an* sold to a relative of the vendor wfio is a 
co-sharer in a different patti ami in the sharni- 
bit patti, a co-sharer in the same patti av W'i41 
as anotlicr patti and sliamilat patti cannot 
pre-empt tlie bind sold in the »hamil.»t pattL 
i942 0mlli 117 020) ' A I R V 29) : 17 Luck 


455 (DR - 

111' The onus of 


establishing 


that 


ho 


plaintiff in a suit for pre-emption ifli a co. 
sharer and entitled to pre-empt isr on the 
plaintiff and it is not discriargwl liy the mere 
tact that in tlie nwenue papers his name wm 
cntcretl as a co-sharor. (*13) 16 Ind Cas 3S6 
(388) (Oudh). 

n. Suh-divlffon of the tenure. — * [1] The 
word ‘*««b-divivkm*’ ill S. 9 must be Inter- 
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preted in the same sense which 'it bears in 

S, a (*1S) 16 Oudh Gas 203 (205). 

[2] The sub-division contemplated by S. 9 
are units bearing the relation one to another 
of having been called into existence by one 
and the same act or event of sub-division, 
whatever be the purpose of such sub-division. 
1925 Oudh 527 (529) [AIR V 12] (DB). 

[3] The word ‘sub-division* in S. 9 has no 
technical meaning nor is it confined to a por- 
tion of a village described as patti in the 
Revenue records but where separate villages 
are component parts of a mahai» each village 
is a sub-division. (*12) 13 Ind Gas 490 (491) 
(Oudh). 

[4] “Tenure** under S. 9 of the Act is the 
proprietary or the under-proprietary tenure 
in which the property sold may be comprised 
and the sub-division thereof would be a patti 
or thok or other defined part made by the 
division of that tenure. No person, who is not 
a cosharer in a part or suD-division of the 
tenure in which the land sold is included, has 
a right of pre-emption under cl. (1). (T3) 20 
Ind Gas 474 (474) (Oudh). 

[5] Distribution of the revenue is not essen- 
tial in order to constitute sub-divisions of a 
tenure. (*13) 16 Oudh Gas 202 (205). 

[6] Section 9 of the Oudh Laws Act will 
allow a right of pre-emption to be exercised 
by a co-sharer of the sub-division of a tenure 
resulting from a lease, which is non-transfer- 
ablc except subject to the lessor*s interference 
and whicn is heritable. 1925 Oudh 527 (529) 
[AIR V 12] (DB). 

[7] Where a village was divided into two 
thoks of two pattis each, and one of the pattis 
was further sub-divided into khatas, each 
khata consisting of a definitely assigned area : 
H 0 ld that each khata was a sub-division with- 
in S. 9 of the Act, and it was not essential 
that a separate amount of revenue on each 
khata should be shown in the village papers. 
(*13) 16 Oudh Gas 203 (205, 206). 

[8] Though the liability to pay Government 
Revenue may remain joint whenever an under 
proprietary village is divided into mahals and 
.sub-divided into pattis there come into exist- 
ence sub-divisions of tenure which should be 
treated as separate entities for the purposes of 
S. 9 of the Oudh Laws Act. 1919 Oudh 315 
(316) [AIR V 61 : 22 Oudh Gas 97. 

[91 Birtdars holding on behalf of pukhtadars 
and having no right of pre-emption in case 
of sale of proprietary or under-proprietary 
rights, except as members of the village com- 
munity are in no sense co- sharers of a sub- 
diyision of a tenure. (*13) 20 Ind Gas 474 (479) 
(Oudh). 

[10] Where the only division of a village is 
into proprietary mahals and there is no under- 
proprietary mahal which has been divided 
into khatas there being merely isolated under- 
proprietary holdings or khatas, the under- 
proprietary khatas cannot be considered to be 
sub-divisions of the proprietary mahals within 
cl. 1 of S. 0. In such a case one under-proprie- 
tor cannot claim a pref^ential right over 
another for the purpose of pre-emption. 1944 


Oudh 160 (161, 162) [AIR V 31] : 19 Luck 510 
(DB). 

[11] Joint ownership in Shamilat khata by 
a co-sharer does not make him co-sharer in 
sub-division, if he owns no land in the khata 
a part of which is sold, 1919 Oudh 367 (387) 
[AIR V 6]. 

[12] Where it appeared from a later khewat 
that a joint khata had been split up into two, 
one in favour of the vendor, the other in 
favour of the pre-emptor and the rent had 
been apportioned between the two and the 
apportionment had never been questioned by 
the pre-emptor. Heldy that the parties had 
ceas^ to be co-sharers of the sub-divisiou 
and that the pte-emptor could claim pre-emp- 
tion not under cl. (1) but under cl. (3) of S. 9 
as members of a village community, 1931 
Oudh 316 (317) [AIR V 18] (DB). 

[13] The word sub-division in cl. (1) of S. 9 
of the Oudh Laws Act should be literally 
construed .so as to include an under-proprie- 
tary khata which is a unit or component part 
of an under-proprietary tenure in a mahal. So 
when the property sold forms part of an urider- 
proprictary khata and both the pre-emptor 
and the vendee are co-sharers in that khata. 
thev are co-sharers in a sub-division of the 
under-proprietary tenure under this first 
clause. 1942 Oudh 113 (114) [AIR V 29] : 17 
Luck 412. 

[14] An arrangement by which the co- 
sharers agree to collect certain portions of the 
rent of one tenant does not amount to a ‘.sub- 
division of a tenure’ within meaning of S. 9. 
(*98) 1 Oudh Gas 45 (47). 

[15] The plaintiffs and one B brought sepa- 
rate suits for pre-emption in respect ofa certain 
land which was divided into two mahals, viz., 
mahal mustaqil which was an imperfect patti- 
dari and mahal intimali which wa.s a pure 
zamindari mahal. In the mahal mustaqil there 
were two pattis, the plaintiff’s having a share 
in the one and B in the other. B was relatetl 
to the vendors, but there was no proof tiiat 
the plaintiffs were in any way related to them. 
Held, that the patti in which the plaintiffs 
had a share was a sub-division of the mahal 
within the meaning of cl. (1). (’04) 7 Oudh 
Gas 129 (132). 


7. “In order of their relationship.”*— 
L] Glause (1) of S. 9 means that amongst co- 
larers in the sub-division who are related, 
riority is to be determined by nearness of 
dationship and that co-sharers in the suh- 
i vision who are not related can claim iinaer 
lis clause but after those who are related, 
lus — nearly related — less nearly related 
ot related. (*04) 7 Oudh Gas 129 (132). 

[2] The kind of relationship contemplatf^l 
y S. 9 is consanguinity from a common stwk- 
04) 7 Oudh Gas 6 (7) + 1949 All 325 o26 
UR V 36 C 120] ♦ 1927 Oudh 474 (4/5) 
MB V 141 : 2 Luck 736 (DB) ♦ (’ll) 14 ^dh 
as 193 (194) ♦ (’01) 4 Oudh Gas 397 (403)^ 

[3] The relationship menHoned in S. 9 ot 
te Oudh Laws Act is not confined to relahw- 
lip through males. The test laid down 
iction is nearness in point of rdahonslup. 
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and not the position of the parties in the line 

of inheritance. (*11) 14 Oudh Cas 193 <194). 

[4] Section 9 of the Act only contemplates a 
legitimate relationship and therefore illegtti* 
mate sons, who are entitled only to mainten* 
ance and not to the inheritance, liave no bet- 
ter right to pre-emption than a legitimate col- 
later^ relation. 1914 Oudh 243 (243) [AIR V 
1] : 17 Oudh Cas 250. 

[5] The wife of one vendor and co-wife of 
the other does not come within the “orrler of 
relationship” referred to in S, 9 cl. (1). (H)l) 4 
Oudh Cas 397 (405). 

[6] Relationship alone is not considered! to 
be sufficient to confer a right of ore-rmption 
on any individual. The person claiming the 
right by relationship must be a ro.sli,irer in 
the village. 1927 Oudh 367 (388) [AIR V 14]: 
2 Luck 703 (DR). ^ 

[7] The words ”in order of their relation- 
ship” in S. 9 (1) do not refer only to such a 
class of persons amongst whom, on tiu* fiction 
that the vendor was dead and the inheritauco 
opened on tl»e date of the sale, the heir or the 
heirs of tlie veinlor exist. Those words simply 
mean acconiing to the dlegrt*e in the line of 
relationsliip with the vendor. The circle of 
relationship is much wider than the circle 
covering the heir or the heirs only, and in the 
law of pre-emption as enacltxl in the provision 
of Chapter 2 Oudh Law .s Act, 1876, there is 
nothing to justify the courts to interpret in 
order of their relationship in the restrictcnl 
.sen.se. 1927 Oudh 474 (475) [AIR V 14] : 2 
Luck 736 (DB). 

8. Cosharers of the same mahal. — 

[1] ‘Mahal’ means land separately assessed to, 
or held under separate engagement for, tlic 
revenue and for whu h there is a separate 
record of rights. (’10)32 All 351 (382)! 13 
Oudh Cas 165 : 37 Ind App 124 (PC) ♦ 1919 
Oudh 02 (66) [AIR V 6] ; 22 Oudh Cas 353 
(DB). 

[2] The word.s ‘‘cosharers of the whole 
mahal” in the .second clause of S. 9 imply 
tliat there must be a co-relation between the 
vendor and pre-empt or by virtue of this 
common capacity. (’07) 10 Oudh Cas 257 (261) 

.... 

[3] The expres.ston co-sbarers of the whole 

mahal” as used in S. 9 of the Oudh Laws Act, 
includes a person whose .share in the mahal 
consists of a separate chak; the circumstance 
of bis being non-resident does not to 

affect, or even l>ear upon the languag^e of the 
enactment. (’04) 26 All 574 (580, 581) : 30 
Ind App 212 : 7 Oudh Cas 284 (PC). 

[4] A person is a cosharer whetlrer the pro- 
perty in virtue of the ownership of which he 
is a cosharcr is acquin?*! in one way or in 
another. 1922 Oudh 289 (292) [AIR V 9] : 25 
Oudh Cas 319 (DB). 

[5] A cosharer in an under-proprietary 
mahal falls under the category of the persom 
^referred to in S. 9, cl. (2) and can enforce his 
right of pre-emption, if be U related to the 
vendor as against a person who is a cosharcr 
in the same mahal but is not related to the 
vendor or is a cosharer in another under- 


proprietary mahal. 1919 Oudh 515 (316) [AlH 

V 6) ! 22 6udh Cas 97. 

[6] When the propt^rty, the ’^ownership of 
which confers on a person the capacity of a 
cosharer, is transfernnl, the transferee acouirejs 
the .status of a cosharcr subject to all the 
obligations or liabilities with which tlu^ pro- 
perty is blm^eu<^i 1922 Oudh 289 (|92) [AIR 

V 9j : 25 Oudh Cas 319 (DB). 

[7] The arrangement under which the 
plaintiff and the defendants held the vmdrr- 
proprietary interest in the villages in suit 
under the defendant as talukdar, and under 
which a half of the taluk was assigned to 
their prexletvssors in under-pniprietary right, 
on their agriHung to pav the C»overnment 
revenue plus lualiKana to the talukdar, did not 
constitute IIk'ui c osliartrs in the mahal wdthin 
the meaning of S 9 of the Oudh Laws Act. 
(’10) 32 All 351 (363) : 37 hid App 124 : 13 
Oudh Cas 165 (R C). 

[8] Lands held in under-proprietary tenure 
.situate in a viUag(* consisting of only one 
rnahul, within S. 9 w'eie .stild to persons who 
ow ned a nroprietury share in the village but 
not related to the vendor— //eid. that tlie pro- 
prictor.s w ho w'ere relateil to the viuidors could 
pre.einjg the stranger shart*r.s. 1914 Oudh 405 
(406) [AlH V 1) : 17 Oudh Ca.s 339. 

[9] When a proprietary tenure is .sold, an 
iimier-nroprietor would not r*oine wdthin cl. 2 
of co-sliarers of the whc»le malml. Only the 
proprietor would come within cl. 2. The 
umler-propnetorN would come within cl 3 a« 
meinU'rs of the Village community. 1925 
Oudh 538 (538) [AIR V 12]. 

[10] VViiere there has l)tx*n a t>erfect parti- 
tion in a village, a proprietor In one rnahal 
has a riglit to pre-empt property in another 
mahal as again.st a p<*rson w ho luis nntliing to 
tlo with the village. (3)4) 7 Oudh Cas .^)6 
(267). 

[11] Pre-ciTipti on, suit for— ‘Mahal*, what 
constitutes-“ Co-sharer of mahal — Agrt^t^ent 
to pay land-revenue in mahal — Land Hevmiue 
Act (Oudh), .Ss 15 and 220 — Rule for amend- 
ment of land-rtwenue--Lvi<lence- 'S«^*ondiiry 
evideru e. admissibility of — Lvident e Act, 
S. 91 — The plaintill brought a smt for pre- 
emption against the defemlants (the vendor 
and the vendi^t:) in respri t f»l a village on the 
alKegation that he was a co-sharer of u mahal 
coinprising nine villages, one of which was 
the village in dispute. Thf?rc was evidence 
that, at*the recent settlement, landTrvenue 
w'as assc#t.s<^i on each of the nine villages arul 
that the aggregate amount of such asscssmi’iit«i 
was aasesse<l on the local area comprtsing 
those villages. At cortling to the malguzari 
and Matialwar register and other evidence, 
the plaintiff and tlrfentlant (vaidor) were 
jointly and severally liable for tlws aggregate 
amount of the assessments on the nine viilaget. 
Btit no enag<m>ent in writing on the part of 
those pt^rsons promising to pay such aggregate 
amount was adduced in irvidence’^i/ai^b that 
the local area comprising nine village* did not 
constUute a mahal within tlwe Tmmm% of S. 9 
of tl:^ Oudh Laws Act and that the nlaiotiff 
was not a co-sharer of the whole mahal within 
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the meaning of that section, (*01) 4 Oudh Cas 

365 (368). 

9. Member of Hindu joint family whe- 
ther cosharer. — [1] It is oi>en to a member 
of a joint Hindu family to acquire by pre- 
emption ^ portion of the property belonging 
to the joint family of which he happens to be 
member, when the said property has been 
sold bv the manager of the family. 1929 Oudh 
265 (2'67) [AIR V 16J : 4 Luck 370 (FB). 

[See also 1922 Oudh 115(117) [AIR V 9] ; 
25 Oudh Cas 57. (Joint family property sold 
l)y member of joint family — Suit for pre- 
emption by another member is maintainable.)] 

[2j Section 9 of the Act includes a member 
of a joint Hindu family with a share in the 
joint family property, as a co-sharer of the 
sub-division where the property is situated in 
spite of liis name not appearing in tlie kliewat. 
1917 Oudh 245 (247) [AIR V 4]: 19 Ofidh Cas 
306 (DB). 

[3] Foreclosure decree against vsome mem- 
bers of Hindu joint family — Others are not 
co-sharers — (Dalai Oflg., J. C.) dissenting — 
Where a foreclosure decu-ee is pas’sed against 
some members of a Hindu joint family with- 
out making the otliers parties and the joint 
family owns property other than that forc- 
ed osed the members not made parties are not 
cosiiarers entitled to pre-empt the property 
within tlie meaning of S, 9. 1925 Oudh 352 
(359) [AIR V 12] ; 26 Oudh Cas 139 (DB). 

10. Preferential right. —[1] Where tliere 
are no co-sliarers in the proprietary mahal a 
plot in which is sold, the under-proprietor in 
the same rnahal has no preferential right of 
pre-emption as against a co-sharer in a diffe- 
rent proprietary mahal. (’46) 21 Luck 248 
(251). 

[2] Where a village is divided into proprie- 
tary mahals only one under-proprietor cannot 
claim a pteferential right over another for 
the purpose of pre-emption because his under- 
proprietary holding is situated in the same 
proprietary mahal as the land sold while that 
of the vendee is not. 1944 Oudh 160 (161, 162) 
[AIR V 31] : 19 Luck 510 (DB). 

[3] If every khata in the village is distinct 
without any joint right or joint obligation 
with the other khatas every Ichata w'ould be 
in the position of a separate mahal and the 
co-sharers of every khata would be separate 
and independent. Under these ciicumstances 
among the parties who are members of the 
village community so far as the right of pre- 
emption is concerned no right of preference 
is given on account of relationsnip, 1923 
Oudh 159(100) [AIR V 10]. 

[4] In accorclance with the provisions of 
S. 9 it is possible for one cosharer to claim 
preference over another. (*12) 15 Oudh Cas 
389 (395) (DB). 

[5] A cosharer in a sub-division of a mahal 
who is not related to the vendor has a better 
right of the pre-emption than a cosharer of 
the whole manal who is related to the vendor, 
(*04) 7 Oudh Cas 129(131). 

[6] Where the vendee is the son of the ven- 
dor’s father’s brother and the pre-emptor is 


the brother of the vendor’s mother, but both 
are co-sharers, the pre-emptor is not nearer 
in degree to the vencfee and he cannot, there* 
fore, succeed. 1927 Oudh 474 (476) [A I R 
14]j 2 Luck 736 (DB). 

[7] The law clearly requires the selection of 
one person of the nearest degree or by lot 
where there are several persons of equal de- 
gree in relationship to the vendor for the pur- 
pose of giving preferential right to buy. This 
in the very nature of things, implies that tlu* 
competitors and the vendors are descendeti 
from a common stock. 1927 Oudh 474 (47*) 
476) [AIR V 14] : 2 Luck 736 (DB). 

[8] Nearness in degree of relationsliip is 
the only test for determining the preferential 
right to pre-emption. 1927 Oudh 474 (475 
[AIR V 14] : 2 Luck 730 (DB). 

[9] The tenure whicii liad been sold was a 
proprietary tenure. There was only nue 
mahal in wliich the plaintiff pre-emptor \va^ 
a co-sharer of proprietary rights and the veii- 
dees were under- proprietors. Held, that tlu* 
plaintiff had a preferential right to pre-emp- 
tion. 1925 Oudh 538 (539) [AIR V 12]. 

[10] Where A wlio was erititlcxl to pre-empt 
had agreed with R a stranger to transfer lim 
(d’s) interest in the pre-empted property after 
pre-emption, and both A and B sued as plain- 
lifls lor pre-emption. Held that tfioueh 
was subsequently hdt out of tlie suit yet as a 
man cannot lie allowed to do by indirect 
means what is for]>idden to be clone dircH.'tK 
A also should not be allowed to pre-eni[)t 
caiisc the result in that case would be tfiat 8 
would get the property in preferenc(‘ to the 
vendee. 1924 Ondh 42() (421) [AIR V 111 : 27 
Oudh Cas 137 (DB). 

[11] If the pre-emptor claims a preferential 
right under S. 9 cl. (2) tlic onus lies upon him 
to establish that there is an under-proprietary 
mahal of which he is a co- sharer. 1930 Oudh 
90 (91) [AIR V 17] : 5 Luck 539 (DB). 


11. ^‘Any member of village commu- 
nity.” — [1] A village community under the 
Oudh Laws Act consists of the whole body of 
persons possessing rights as proprietors, under- 

f )roprietors or heritable lessees in village 
ands. 1928 Oudh 501 (503) f AIR V 15] (DR>- 
[2] Only those persons can be regarded as 
being members of the village community who 
have some interest in the village estate. 1934 


Oudh 145 (149) [AIR V 21] (DB). 

[3] The residence in the village is not a 
necessary qualification for membership ofyi 
village community for the purposes of 8. 9. 
(’04) 7 Oudh Cas 275 (283) (DB). 

[4] After the enactment of S. 9, previouj 
decrees of settlement or other Courts 
cease to be of value as against other memners 
of the same village community uoiess tney 
couM be appealed to as evidence oi custom. 
(’09) 12 Oudh Cas 220 (224) (DB). 

[5] Where the whole talukdari mahal con- 
tainiag several villages has been sold b 
one deed, the members of the under-propr 
tary village community of different viU ^ 
have not, a right of ^pre-emption imder 
Oudh Laws Act. Where the 

superior tenure is for the sale, no right P 
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emption exists to an under-proprietor* 19:14 
P C 153 (155) [AIK V 21] : 61 Iml App 2:>5 : 9 
Luck 407. [AIK 1930 Oudh 428, 

[6] Four nialials were amalpamatixl as a 
fiscal whole, i. e. though each Mahal was 
separately assessed to land reveniu% yet 
default of land revenue over any Mahal could 
he recovered trorn a sharer in any one of the 
Mahals, Held, that there was one village coin- 
rnuiiity for the whole of the four mafials and 
a sharer in anv one of tlie Mahals was a mem- 
her of that village community. 1928 Oudh 501 
(503) [AIU V 15] (DO), 

[7] W licre an estate is suhdividt'vl into 
m. dials and one nt sucIj in.dials I'oniprises vil- 
lages and each \illag<‘ retains its separate 
boundaries and si pa rate maps, and sep u att? 
l>ooks are pr(M)art.'ii for each malnd, an amal- 
gam ilion of tlie villages does iu»t eonstitute 
one village eommunitv. i9>4 Oudh 145 (150) 
[AIK V 21! : 9 Luek 670 (DHh 

[8] Heading the words '.my memhei ot the 
village ( (unmuinty” in S. 9 in t tatma lion 
with the (.it'finition or dc‘sen[>tion ot vilhige 
t ommunities c oni linixl m 8. 7, it appears to 
})(^ n-ason ahly ch-ar th:it an midvU’-propnetor is 
a memln'r nt tlh' villag<* ('ommmiity vvitimi the 
jneaning ot S. 9. (5)2) 24 All 420 (422> (h'H). 

;9! I'he pliintifl lirought a suit for pre- 
eruption ui respect f)t an under-propiiel.iry 
interest in a vdtag<‘ ot w hieh lie as the supe- 
uor [iropi iet'»r. 'I'he vendr^e held muler-pro- 
priet n y rights in tfit^ villjge }>ut neitlu r he 
nor the plamfitl reside<l in the village. Hel i, 
that, tinder S 9 ot ttie ,‘\< t. tlie pi iintill .oul 
tlu‘ v(’nde(* v\{'j<‘ niemlieis of tlie villavTe com- 
munity ai.d \\ ojnally entithal to l>rc--empt 
tht* pro)>eity. <’0(9 9 Otidh (7is 271 (272) 
iOiVi+P/.O Oudli (92* (AIU \' 17 ^ 5 Lm k 
5>9 DH) 

( 10 1 An mider-j’)i opt ietor in one of tlie 
inah<ds of a perfectly tfu idc*<,l village sold .some 
lanti to a co-sharer in uintiu i mahal. I he 
plaintiii, a hirt-l»ohler in the tnah il in wine h 
I arid was sold, sued for pre-emption of the 
land. It was I.eld that the plainldl was not a 
cosh arer of th<* tenure iti u liieh the prop^-rty 
>ohi was situate l)ut lie and the vendee came 
under the dehnitjon of a village? community 
given m S. 0 P>). di2.)l3 Ind Cis (lU ^632} 
^O'ldli). 

ill] W here hual is sold hv atj under-pro- 
prietor, the pre-einptor and vendi*!? come 
under the definition <if ’‘Memlws of a village 
community'’ within the meaning of S. 9 of the 
Act and the right to purcha.se must Ik? deter- 
miMe<l by lot. ('12) 13 Ind Cas 631 (6.32) 
^Oudh), 

[12] An entire mahal, the proprrrty of an 
estate, was sold by the Court of Wards cm 
iKhalf of tlie proprietor of that eiitate to a 
stranger. Tlie plaintiff, an und it- proprietor in 
the mahal clairiRxl pre-emption under S. 9, 
cl. (3) of the Oudh I>aw» Act XVllI of 1876, 
Tire question was whether his status as an 
under-proprietary tenant constituted him a 
*‘tneraber of the village community’* under 
cl. (3) of S. 9 oi the Act. HtuA that it did 
constitute him as such and that, consarpiently. 


he was entitlfnl to pre-empt. (’02) 24 .\ll 420 
(423)^{FB>. 

[13] I’nder S. 9 an uuder-proprictor of eer- 
tain spec'dietl plots in a imihal of a village and 
the proprietor ot another mahal in the same 
village are both intMnbers of the village com* 
munity and neither has a right of pr^». emption 
sujxu'ior to that of the other. I9l6 0udli 2 37 
(240) lAiH V 3] am. 

fl4l The vill.ige in \vhi( h the land in i sviit 
for partition w.is situatixl lonsistcd ot two 
propriet.iry mahals one ofWhichwas call<Hl 
Mah.d 5/* The parties to the smt for pre- 
einotion and several t>ther [>ersnns suchI for 
mider-propnetary rights in M. hhe suit was 
settled bv compromise umlt‘r vvlurh tMch of 
tile plaintiffs o}>taine<.l uuder-projnietat y rights 
in Sep. irate and st><H die plots of laud. 3 he 
t‘\istcnet‘ ot t»ne malud only w.is dtM ln‘,ed bv 
the e\ idem e ;iml tli.it was .i m ilul w lm li was 
th(‘ i>ropei t V ol the superior proprietoj vs lm 
had no c(»-sh.u('r. It svas held tliat the parties 
wort* not ( lehaiers in a lenurt' ot anv ilcN* lip- 
tion lint were mc'm}M*rs ot the '.one vdlagi? 
eommunitv and, as such, luititled < laim 
jirv*.emj)(mii mulei the l ist pait \ A 8 9. 292) 
5 Oudh ( IS ',99 \492v 

|15| A grov<’- holder who is m9 le^pousible 
ft>r the revu’uue assessed on the v dl »u<' i in 
onlv |30'-e;iipt proivertv as a mrinber »d the 
vdlage < Muunuudv mentioned as tlie thud 
cl.iss ot jXMsoMs entitled to pre-empt mivler 
8. 9 <»l the Oudh I.aW'S Ar t. m »smu< h as lit? 
i iiinot b-‘ cdletl .1 ( o. sharer of the juj^lld. 
1944 Omih .27 2Si \]\{ V >1| : 19 I .m< V 489 
(l)H‘ 

(16] The owner of a grove who owns the 
I.ind underne till is entitled to be < cm side? tv 1 a 
memb r ot the v illage < auuniuiutv 192 v ()udh 
tm dm) [A I ii V i2i •l•!’07,) 19 Ov)dd» Cas 
86 IS7». 

(’(Mi 7 Oudli Cas 19 (21 7. 

fSec huvsever 29)) I > Oudh Las 292 (295) 

am. 

i l7i 4 fie joint ow iiei of tie* grove joei st al- 
tered trees, who ehimis the right of )tie- 
emption, is not etit tiled (<i that right under 
the Act. (’98/ 1 Oudfi Cas 284 (289) (Dh/. 

(18; A mere rent frcT? grantee is not i 
memlM^r of ifie village commundy for pn - 
empti»>n purposes wjfhin S. 9 ot the <)udh 
f.avvs Act. 1918 Oudh 280 (282, 28.' ; AIU 
V 5i : 21 Omlh Cas 124 (DU) 

[19j A Mllag<‘ vvav nartitimud in 188 8 
b<*tween eijgfd sets of t osharers and was rhvid- 
ed into eignt separate umIuIs. In 1886 mie ot 
co-shar<*rs mortgagrxl otK‘-anna sfeo'* in Ins 
iTiiihal to f/, (lie father of the second firteieiaiit. 
G obtained a i ondition.il deenre for iore- 
clojturc anrl it w.ts followcxl by an order 
absolute. I he first <leferidant firougfd u ^uit 
for pre-emption to vvlncfi the plat nti It wa-* not 
rriarie a party. 1 he phiiritilf ln?it}tnt«x} a *uit 
for pre-emption on the basi* <2 (lie foreclosure 
dtxrtx' obtained by o and impleadtxi (lie 
ihccond defcfKhiiit. It W’’*!?* held that the vendor, 
the plaintiff and tlw? Bril defendant were all 
rnmiberai of the >t«mo village comtniinity 
ufMler S, 9. CL (3).v(’(H) 7 Oudh Cas I (58 

1 20] Iri the matter of pre-emptloo owmer- 
«hip of bod is the one condition of member- 
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Section 9 — Note 11 (contd.) 
ship of the village community for the purpose 
of S. 9. It does not matter if the land consists 
of one plot only on which no revenue is 
assessed. The payment of revenue cannot be 
the criterion for proof of share in the village 
or of ownership of land. 1925 Oudh 665 (6^) 
[AIR V 12]. 

[21] The circumstance that the proprietors 
hold lands of the village under one tenure is 
quite sufficient to constitute them a village 
community. (1900) 3 Oudh Gas 110 (120) (DB). 

[22] There is nothing in the third clause of 
S. 9 which suggests that the vendor also must 
be a member of the village community to 
which the claimant belongs. (’07) 10 Oudh 
Gas 257 (260) (DB). 

12. Proprietor- — [1] An under-proprietor 
has no right of pre-emption in respect of a 
transfer or proprietary property, but a pro- 
prietor has such right in the case of a transfer 
of property held under an under-proprietary 
tenure under cl. 4. 1941 Oudh 77 (79) [AIR 
V 28] : 13 Luck 230. 


13. Drawing of lots. — [1] The last 
clause of S. 9, Oudh Laws Act, is appli- 
cable not only where there are oersons 
equally entitled to buy a property, and it has 
been sold to a person who has no right at all 
to acquire it, or to a person who, although he 
has a right to acquire it, has, as against the 
persons equally entitled to buy it, a less pre- 
fereiltial right, but is also applicable w here 
two or more persons are equally entitled to 
buy the property and one or more of them has 
or have acquired it. (1900) 3 Oudh Gas 330 
i333) (DB). 

[2] Where rival pre-emptors, having the 
right to pre-emption claim the same property 
in exercise of such right, the right to acquire 
the property must, under S. 9, be decided by 
lot. 1917 Oudh 214 (215) [AIR V 4] : 19 Oudh 
Gas 185n (DB), 

[3] Section 9 of the Oudh Law's Act gives 
jurisdiction to the Gourt to draw lots only 
after the rights of the parties have been gone 
into and their equality of right has been 
ascertained. Hence a lottery before arriving at 
such determination is a nullity binding on 
neither party. 1943 Oudh 321 (322) [AIR 

V 30] : 19 Luck 227 (DB). 

[4] Where the plaintiff and the vendee are 
equally entitled to the property, the question 
as to who is entitled to the property should be 
decided by drawing lots. (’06) 9 Oudh Gas 
271 (272) (DB)f 1928 Oudh 218 (219) [AIR 

V 15]* 1914 Oudh 238 (240) [AIR V 1] : 17 
Oudh Gas 242. 

14! Denial of title. — [1] Person denying 
the 'litle of the vendor cannot claim to pre- 
empt the sale. (’94) 21 Gal 496 (502) : 21 
Ind App2e(PC). 

[2] Previous denial of vendor’s title by pre- 
emptor cannot deprive him of his right of pre- 
emption — Pre-emptor attesting adoption deed 
executed by A*s widow in favour of B and 
deposing in mutation Court that B was In fact 
adopted by A*s widow^ — Pre-emptor’s conduct 


held did not amount to denial of vendor D*s 
title as reversioner of A. 1945 Oudh 167 (170) 
[AIR y 32], 

[3] The law of pre-emption, contained in 
Ss. 9, 10, 11 and 13 of the Oudh Laws Act is 
not applicable where the person who would 
be entitled to pre-emption denies the title of 
the person who proposes to sell and alleges 
that he is not a co-sharer. (’99) 2 Oudh Gas 9 
(II). 

15. Partial pre-emption. — [1] It is settled 
law that a person seeking pre-emption must 
sue to pre-empt all the property included in 
the conveyance of which his right of pre- 
emption exists. (’10) 13 Oudh Gas 260 ( 264) 
(DB). 

[2] A pre-emptor is entitled to pre-empt 
even a part of the property sold if he pays the 
entire consideration money paid for the whole 
of the property sold. 1945 Oudh 167 (168) 
[AIR V 32]*I*(’44) 215IndCaslie(117) DB) 
(Oudh)4*1943 Oudht382 (383) [AIR V 30] : 19 
Luck 212 (DB)'i*1942 Oudh 113 (114) [AIR 
V 291 : 17 Luck 412'i‘1941 Oudh 18 (19) [AIR 
V28I. 

[But see (’01) 4 Oudh Gas 397 (403, 404).] 
[v3] In spite of the fact that the right of 
partial pre-emption on payment of the whole 
consideration of the sale is recognised, the 
preference between the competing pre-emptors 
must be regulated in accordance with the 
order set down in S. 9. Hence where there are 
a number of properties included in the sale- 
deed all of wliich are pre-emptible a person 
who has a righ to pre-empt all properties, has 
a superior claim to the person who is entitlwl 
to pre-empt only some of them. 1946 Oudh 77 
(78) [AIR V 33 C 31]. 

[4] In the case of a composite sale dt'ed, 
the transaction can he treated as several dis- 
tinct sales each of one tenure tor a propor- 
tionate price and pre-emption of a part of the 
property may, be allowed and each one of the 

S roperties must be considered separately to 
etermine who has the priority in that parti- 
cular property in accordance with the princi- 
ples laid down in S. 9. (*49) ILR (1949) All 
604 (611) (DB). 


16. Share in law suit. — [1] A share in a law 
suit does not give rise to a claim for pre- 
emption. (’94) 21 Gal 496 (504) : 21 Ind App 
20 (PG)'H925 Oudh 253 (253) [AIR V 12]. 

[2] Where property was not in possession of 
the vendor at the time of the sale and he had 
only a doubtful right to recover it, such a 
right, if sold, could not be considered a pro- 
prietary or under- proprietary tenure or a 
share of such tenure within the meanii^ or 
S. 9 of the Act, on the sale of which a 
pre-emption could be claimed. (*06) 9 Oodh 
Cas 86 (90MDB)*1925 Oudh 253 (253) [AIR 


V 121. , . 

[3] Where an agreement was 
between a vendor and a vendee by wmon t 
latter undertook to meet the costs of litigation, 
the amount of which was uncertain, in oonsN 
deration of receiving half the proper^ in . 
event of success, no money having ^ 
by the vendee in cash. th^ wl^t 

transferred to the vendee was a share m 
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-lOA. When a suit for pre-emption lies. 

No suit shall lie for enforcing a right of pre-emption under this Act in res* 
^pect of a portion only of the property sold or foreclosed: 

Provided that, where the plaintiff has a right of pre-emption in respect of 
-only a portion of the property sold or foreclosed, then notwitnstanding anything 
to the contrary contained in any enactment a suit for the pre-emption of that 
portion only snail lie and the plaintiff shall have to pay tl^e pro{K)rtionate price 
or the proportionate amount due in respect of such mortgage for such portion 
•of the proj^erty, as the case may l>e.] 

^a] hisirted by U. P. Act XV of 1939. S. 2, 


1 0 . Notice to pre-emptors. 

When any person proposes to sell any projxTty, or when he forecloses a 
a mortgage upon any property, in respect of which any fKsrsons have a right of 
pre-emption, he shall give notice to the |>ers<nis concerned of the price at which 
he is willing to sell such property, or of the amotint duo in respect of such 
mortgage, as the case may ne: 

“[Provided that, wluire a person has a right of prc-emptioii in resixx^t of a 
portion only of the property proposes! to be sold or forecloscnl, the notice to 
such person shall specify the proportionate amount of the price or the propor- 
tionate amount due in respect of such mortgage at which the person proj>osing 
to sell or foreclose is willing to sell or rtxleem such portion of tlie property, ns 
the case may be.] 

Such notice shall be given through the Court w'ithin the local lirnit.s of whoso 
jurisdiction tlie property or any part thereof is situate, and shall lx? doomed 
suHiciently given if it be stuck up on the chaupal or other public place of the 
village or city in w hich the property is situate. 

1 Jn.^erUd l)y U. l\ Act XV of 1939, S. 3. 


Section 9 — Note 16 (contd.) 
suit and not i slun* in a proprietary tenanry 
and that therefore it did not «ivc rise to 
right of pre-emption. 1925 Omlh 253 (254) 
[ \in V 12]. 

[4] A salodwd le(l the consideration with tfie 
veinW to fijj;ht out a litigation, f he vendor 
and the vendt't* were not to have any claims 
against each other either in resixrt of any 
ejccesss or deficit cxptmditure in regard to the 
litigation. On a question as to the nature of 
the transaction, If eld, (hut it was a sale fulfilb 
ing the requirtnnents of S. 9 of the Oudh I>aws 
Act and S. 54 of the T. P. Act and that the 
mere tact that there was a cdoud on the title 
of the venilor or that he was out of possession 
would not c hange the nature or import of th© 
deed in question. 1945 Oudh 167 (169) [AIH 
'V 32], 

Section 9A — Note I 

[Ij A sale of a mere right to recover a pro- 
perty cannot l>e the subject of a suit for a pre- 
emption under Chap H of Oudh l-iaws Act. 
CW ll Ind Cas 279 {280} (Oudh). 

secxionT^- synopsis 

1. “Any perfon." 

2. “Foreelo«in|f a mart gage.” 

3. Notice required by lection. 

4. Notice, when fhould be given- 

5. PerfOfii entitled to notice. 

S. Oniiffioti to jfive notice. 


7. Estoppel and waiver. 

H. Proviso— Retrospective operation. 


1. “Any person/* — (1] rhe words “any 
IwrsorV in tne phrase **when any rwmoi^ro- 
pow^s to sell any prop«^rty'* in S. 10 of trie 
l^udh l.iiw's Act* d<Wi not include a C.rol lector 
when lie takes action.'undcr S. 2S, U. P. Eii- 
c umlicrrd Efitates Ac t. Coustxiuerilly, a trarii- 
fur in exixution of a decim effected by a 
Collector under the latter Miction i« not a sale 
in res|>ecl of which a rigid of pre-omption 
can arise under the Oudh LtHWS Act. 1949 All 
774 (778) [AIH V 36 C 280] ; 1 L li (1950) All 
100 (DH). 


2. “Foreclosinf • mortgage.”-' 
exprt^ssion "foreclosing a mortgage* in S, 10 
refers to any action of the mortgagee whlcli 
compels the mortgagor either to pay tlic 
mortgage- a mount or to suffer hjs Sr 

rwlemption to he extinguUheii. ( 09) 1.. Oudh 
Cas 314 (317) (DB). 


3. Notice required by tection.— (IJ The 
object of notice i« to give persons who have a 
right to pre-empt an option of rnaking an 
offer within thrw? months '*'bich l^reon 
proposing to sell can accept* (*ll) 14 Oticiii 
Cas 1 (3), 

[2] .SccUon 10 provitles that when a poffoii 
proposes to sell any property he ihall give 
notice of tlw» price at which he is willing to 
sell foch property. This obviously means that 
he must enter correctly In the notice all pro- 
perty which lie pfopotea to feU, «o that par- 
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Section 10 — Note 3 (conid,) 
sons having the right of pre-emption can 
decide if they care to take that property at 
that price. (*04) 7 Oudh Cas 237 (238). 

[3j Where a notice is given according to the 
Act and the price stated in the notice is fixed 
in good faith there must be an acceptance of 
the proposal by tender or payment of that 
price before a claim to pre-empt can succeed. 
<’08) 9 Oudh Cas 169 (171) (DB). 

[4] The burden of proving vyhether tlie 
price stated in the notice was fixcxl in good 
faith lies on the plaintiff in the first instance; 
hut only very slight evidence is required to 
shift the burden to the vondc^\ (’ll) 14 Oudli 
Cas 1 (3). 

[5J Where a mortgagee, while issuing a 
notice under S. 10, entered therein a sum 
which was not really due to Iiim, it was un- 
necessary to consider whether tlie notice 
issued [jy him was issued at the proper time 
or was served properly. Hie decree must in 
such a case provide for payment by (he pre- 
emptor of what was due on the mortgage at 
the date of the order a[)solnte, or, if that 
exceeds thr; market value of the property, 
upon the payment of the market value.(’07) 10 
Oudh Cas 179 (187) (DB). 

16] A mortgagee issuing a notice under 
S. 10 is not entitled to claim interest up to the 
date of notice, but only up to the date on 
which the decree tor foreclosure was inade 
absolute. (’07) 10 Oudh Cas 179 (187) tDB). 

[7] The amount due in respect of the mort- 
gage on foreclosure is (he amount found by 
the Court to be due on tlie mortgage, in a 
suit between mortgagor and mortgagee on 
vyhich the decree for foreclosure is passed. 
That is the only amount which a mortgagee 
can in gooil faith, enter in the; notice pres- 
cribed by S. 10. (’90) 2 Oudh Cas 103 (108). 

[8] Section 10 reejuires the notice to be in 
writing in every case. Oral evidence of notice* 
is inadmissible. (’98) 1 Ondli C:a.s 234 (26D. 

[^ee also 1947 Oudh 81 (82) [AIH V 34 C 
25] : 21 LiUck 598. (Flu^ rigour of the law 
relating to notice has gradually been rc‘- 
laxed.)] 

[9] Where a v^endor lias given notice under 
S. 10 the purchaser is not ailected though the 
notice was issued more than one vear before 
sale, (’ll) 14 Oudh Cas 332 (335). ' 

[10] A notice issued under S. 10 is not de- 
lective merely because by some methods of 
calculation it appears that the area stated in 
me notice is not strictly accurate. (Tl) 14 
Oudh Cas 332 (335). 

[Ill A pre-emptor wlio shows that the per- 
son from whom the title to the property, 
which carries with it the right of pre-emp- 
tion had devolved on him was not given the 
notice required by S. 10, then such i)erson 
must be held to be a legitimate pre-emptor 
and is entitled to acquire the subject-matter 
of the same. 1930 Oudh 274 (276) [AIR V 
171 ; 5 Luck 12 (FB). 

[12] A vendee, who at the date of the sale 
was not a co-sharer, cannot defeat the suit 
brought by a pre-emptor by acquiring the 
possession of a co-sharer during the pendency 
of the suit, provided he has not acquired such 


a position from a person who was entitled to a 
notice under S. 10 and has not received it amf 
whose right of pre-emption has not been 
extinguished by any rule of law on the date of 
the acquisition by the vendees. 1930 Oudh 274 
(276) [AIR V 17] : 5 Luck 12 (FB). 

[13] A right of pre-emption is enforceable in 
the event of a person entering into a contract 
for the sale of proi>erty, in respect of which 
other persons have a right of pre-emption, ami 
failing to give such otlier persons the notice 
rex^^uired by S. 10, and the enforcement of such 
rignt does not depend upon the existence of a 
sale of the property in the mode provided bv 
S. 54, T. P. Act. (’99) 2 Oudh Cas 7 i8;. 

[14] In S. 10 there is no meiftion of a con- 

structive notice. Every co-sharer is entitled 
separately to a notice or the procedure should 
be adoptc'd of striking it np on the cli lupal or 
other public places of the village in u hieh tlie 
property is situated. 1925 Oudh 352 >54) 

lAIll V'l2] : 28 O^idh Cas 139 

4. Notice, when should be given, — 

[1] The notice referred to in S, 10 of tlie Act 
slionlfl I)e given at tlie time of filing tlu’ suit 
of foreclosure or with such reasonable promp- 
titude tliereafter tliat tlie three niontli"* grace 
alloweil under S. 12 may expire before tlie 
decree al>s()bite is passed. I'he issue of notice 
after the dat(' of passing the decree alisolute 
not valid under S. 10. v’09) 12 Oudli Cas 314 
(317) (DB). 

12JT() ('Omply NN’ith S. 10 notice need not lx 
issued before any contract to sell has luen 
entered into, it is sullieient if it i.s i^snexl alter 
the contract has been entered into but lief'ue 
ac'tual sail* has been completed. 1019 Oudh 
324 (325) [MB \' 6] (DB). 

5. Persons entitled to notice. — .1] It 
the tints' ol (he moi'tgagces wlieii lli'ey [oret lost 
the mortg.ige to give notice to the plaiiitiil 
jn-e-emptor of the amount tine in respect td 
sucli mortgage — 'Fhat dutv is cast on them bv 
S. 10. (’99) 2 Oudh Cas 103 (lOb a 

[2] When a foreclosure decree is to be passed 
against the members of a ilindu joint family 
and the joint f.imily t)\vns property other than 
tliat foreclosed, iitifiee need ntit lie seised 
individually on all tlie members ol tlie joint 
family. 11925 Outlh 352 (356) [AIR 12 i : 28 
Oudh Cas 139 (DB). 

[3] The meaning of the section is not that 
after the vendor lias agreed to sell tlie property 
to some person he siiould issue a notice to 
those persons who liave a right of pre-emption 
as against tlie vendee, but that a person wlio 
intends to sell property, which is subject to 
the right of pre-emption shall issue a notice to 
all persons who have under the law' of pre- 
emption a right to buy. 1928 Oudh 218 (219) 
[AIR V 15]. 

[4] As an auction-purchaser has a right to 
claim confirmation of auction-sale that the 
property vested in him from the date of the 
auction, he is entitled to a notice under S. 10 
in respect of any sale which takes place before 
the date of confirmation but after the date of 
auction and if such notice is not given to him 
he is entitled to pre-empt the sale. 1926 
Oudh 189 (190) [AIR V 13] : 1 Luck 80 (DB). 
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11. Loss of right of pre-emption. 

Any person having a right of nre-emption in respct of any projwrty propo- 
sed to he sold shall lose such right, unless within three months from the date of 


Section 10 — Note 5 (contdj 
[5] By S. 10 notice is to lx? i^iven to the 
^‘person concerned”, that is, the person who 
obtained a right of pre-emption by reason cf 
the sale. Whether the piaintiiis were entitled 
to n<Jtice depends on whether tliey have a 
right of pre-emption or not. 1925 Oiidh 552 
(359.^ [AIB V 12] : 28 Oudh Cas 159. 

[6j Only such persons are entitieil to aquire 
or retain the property, whicli is tlie subject- 
matter for a claim tor pre-emption, who arc 
entitled to the piorx'r notice prescribed by 
S. 10 on the date? of tiie proj)osaf to sell iind 
must have received such a notice. Such per- 
sons, however, include their repre^entatives- 
in-interest. 1950 Omih 274 (270' [Alb V 17 : t 
5 Luck 12 (FB). 

6. Omission to give notice. — 1] W here 
decree for foreclosure in iavt)ur oi .i mort- 
gagee is made final and tlie mortgage is fore- 
closed \sithin S. Ill no notiee b. ing givtui liy 
the decri‘e-holder under S. 10 to an\- ol the 
pre-emp(ors and a pre-(*mi?lor institutes a 
suit for tlu* dec laration of his right pre- 
emption and obtains a deerew tlu* interests 
of tlu* dt‘cree-hoIdt'r uudc'r tht* fonalosuie 
decree art* transferred !)y opeiation of hiw 
to the pre-<‘inptor who bv his action 
places liimself in the exact jiositiou of the foie- 
closure decree-holder and is tie refoi caititli’d 
to execute* that dec ree under (). 21, U. IB, 
Civil P. C'. I he ,tc t'Oii of tlie i orc'c losui'c* 
decree- i'.old(*r in witlidrawing his rights .is 
decree-liolder vOid in ccaUiying to tht*Ca)iut 
tliat his dc'e ICC* is satisfit'd !)V the* c'Xeeut ie>ii of 
a fresh mortgage' b\ the judgment-dcLtcu’ can 
liave no efh cl as against the pre-cmnlor. 1927 
Oudh 558(5bi)) ^AIU V Uj : 2 laick 710 DB). 

L2] If a vendci* fails to see lliat tlic vendor 
complies with S. 10 of the* Act and files a 
redemption suit against tlie nuartgagee wlio 
files a siinultancous pre-emption suit, tlie 
vendee cannot recover from the* pre-canptor- 
mortgagee the costs of the redumption suit. 
(1919) Oudh 02 (67) ^AIH V 6j ; 22 Oudh Cas 
353 (DB). 

[3j It is a fundamental principle <4 law 
that a person cannot take? advantage* of his 
own wrong-doing. A purchaser w in* ptnehasc‘s 

C roperty, w'ithout a.scertaining that it has 
een ofiered first to a person having a preferen- 
tial right of purchase is assisting the vendor 
in evading hi.s obligation to give notice under 
S. 10. 1919 Oudh 62 (68) [Alb V 6] : 22 Oudh 


Cas 353 (DB). 

7. Estoppel and waiver. — [1] Where 
estoppel by acquiesccMice as distinct from 
estoppel by prescribed notice is pleaded it is 
necessary that there must be an offer specify- 
ing the price at which it was proposed to sell 
the property and refusal to purchase it. And 
the mere publication of a notice of a proposeil 
auction sale in the village of a person is not 
sufficient to estop such person from claiming 
right of pre-emption. 1933 Oudh 134 (13o, 
139) [AIR V 20] : S Luck 322 (FB). 

[2] Where the plaintiff never put him.selt 


forwanl as an heir oi the d^x easetl in the first 
instance but the dtH'rce-holder himself pro- 
cot*<k'cl to exivute against him a decrw for 
specific ix'rformanci* of a contract to cvfHHite 
a sale dtx^l olitaiiuxl against the ihxoased. 
alleging Itim among c4hers to be the legal 
repi\*sentative of the vleceaseel and the sale 
deed was finally dr.iwn tip |>y the Court on 
behalf of the widow of tlie tleceasetl as his 
solo legal representative to the exclusion o[ 
the plaiiitiH anti others, tiie plauitill cannot l>e 
sail! to he a narty to the tlccvl st> is u> estop 
him from claiming preemption of tlu* pnu 
pertv conV(*veil hv the salt* vfcctl. BMl Omlh 
fil l l6!2. ()M) lAlU V 2S] : 17 Lu k Ifi J q)Bi. 

!5; Prc-eniptor, tliough awao* ol not 

olijecting — \5‘ndec spiaiding money in getting 
sale d(‘e<l — l’rt‘-empt(>r present w }u*n salv* dtvd 
was cxecuttHl and legisteied befus.d ol pre- 
tanptor to niirt liast* and his consent to sale. 
li(*ld eonhl bt* inlerrtxl, 1917 (>u l!i Si yS ', i 
[ \]\{ V 54 C 25i : 21 imek :>9S. 

;4l Merv* onnssion or refusal to at i ept *in 
oral fdler of s.dt* does nut oi itself, aiul 
witliotit stane ptxsilive at t of llie jue-eiujator 
by way of distdi.irging tin* veiulor, constitutf* 
a waiver of tin* right of [>i eo*nij>tir)ii or dlsj>eiise 
wit h p(‘rtonMan('e ol the ohligatiou to sfi ee .i 
w iiben notict*. (’9S) I ( iudh (5is 251 2(V25 

^5^ \5II age tlevoK a tl hv', on sever d g:auU*<,.s 
living jji I'ingjantl >w oei s tfesinug, todi*'- 
riost* of the property ■- l'ioi)i’rl>' divuled mto 

filot ks an<i pul in market Itu some turn* 

HI oi ks d( lioeated in si par.lte jihu/s -.Separale 
khasr as and jainahaudis [uep.iias! IFie bhiel. 
jmrehist'd by /'-*/' havuig k now 1 '• iv'’* flat 
other blocks Wert* also m the market and 
knowing tlneii jnict's — 7' inftirimng tliat ht* 
ditl not wish to jnni base otlur blot ks Oral 
agieerneul to sill to third j> /son entered 
juior to agretanent w ith I — I held not entit- 
led to pre-empt, 1529 I* C 259 Alb 

V 16 : 56 bid Ai)p 756 ; 4 Lm k 421. 


H. Proviso — Hetrospccliye operation. -- 
il] 'rhi; Am(*nding .^ct 15 ot 195't lay- 
tlowii th 4 the law as it stotwl c ieatvai li inl- 
shij> inasmut h as it torfuds jne-enijatu m til a 
part of the projicify upon p»ym u:t tef a j)ro- 
portionate part of the price and tin ladore it 
was nev’cssary to remove the defret in th< 


law and amend it so is to permit partial 
permission. 1945 Oudh 5S2( >84) ' Alb V : 
10 Luck 212 (DB). , , c 

(2] Act XV of 1959 — whi( )i amended 8. 10 




down that it sliall hr relro.spective nor can an 
intention that it should he retrospective in 
its operation be inferrerl by impheabon . erOfii 
its provisions. 1945 Oudh 582 (>H5) lAIH 
V 30J ? 19 Luck 212 (DBI4» 1945 Oudh 121) 
(150) [Alb V 2>0j ; 18 Luck 597 


Section 11 — Note 1 

[11 Section 11 lays down the pioct^ure 
where the sale-deed has not besen executed yet. 
192-3 Oudh 91 (92) [AIH V 10]. 
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such notice he or his agent pays or tenders the price ^[specified in the notice 
given under the preceding section] to the person so proposing to sell. 

[a] Subititutsd for ‘‘aforesaid** by U. P. Act XV of 1939, S. 4. 

12# Right of prc-emptor on foreclosure. 

When the right of pre-emption arises in respect of the foreclosure of a mort- 
gage •[or a portion of the mortgage], any p)erson entitled to such right may, at 
any time within three months after the giving of the notice required by section 
10, pay or tender to the mortgagee or his successor in title the amount specified 
in SUCH notice, and shall thereupon acquire a right to purchase the property, 
•[or a portion thereof, as the case may be]. 

On completion of the purchase the person exercising the right of pre-emption 
shall be bound to pay to the mortgagee or his successor in title the amount 
specified in such notice, together with interest on the principal sum secured by 
the mortgage •[or the proportionate amount of such principal sum in respect of 
the portion of the property in which he possesses the right of pre-emption, as 
the case may be], at the rate specified by the instrument of mortgage, for any 
time which has elapsed since the date of the notice, and any additional costs 
which may have been properly incurred by the mortgagee or his successor in 
title. 

[a] Inserted by U. P. Act XV of 1939, S. 5. 


13# Suit to enforce right of pre-emption. 

Any person entitled to a right of pre-emption may bring a suit to enforce 
such right on any of the following grounds (namely): — 

(a) that no due notice was given as required by section 10; 

(b) that tender was made under section 11 or section 12 and refused; 

(c) in the case of a sale, that the price stated in the notice was not fixed in 

good faith; 


Section 12 — Note 1 

[1] Under the provisions of S. 12 the mort- 
gagee is entitled to be paid by the pre-ernptor 
tne costs properly incurred by him in obtain- 
ing a decree for foreclosure of the mortgage. 
(1900) 3 Oudh Cas 184 (191) (DB), 

SECTION 13 — SYNOPSIS 

1. Persons entitled to bring suit. 

2. Suit to enforce right of pre-emption. 

3. “In good faith.” 

4. Market value of property. 

5. Word “and” in cl. (d) and last para. 

1. Persons entitled to brina suit. — 
[1] The words “entitled to a right of pre- 
emption** as used in S. 13 must be construed 
as meaning entitled at the date of suit. There 
is nothing in the language of the section to 
support the interpretation that a person en- 
title to a right of pre-emption at the date of 
sale may bring a suit to enforce such rights 
even after he has ceased to be so entitled. The 
plaintiff in a suit for pre-emption must show 
that he possessed the necessary qualifications 
not only at the date of sale but also at the 
date of suit. 1931 Oudh 281 (284) [AIR V 18] : 
7 Luck 51 (FB). 

[21 The knowledge of the karta of a joint 
Hindu family in respect of the sale transac- 
tion cannot be deemea to be the knowledge of 
the other members of the family so as to 
estop them from bringing a suit for pfe- 


emption. 1949 Oudh 65 (65) [AIR V 36 C 15]r 
23 Luck 139 ^ 1929 Oudh 158 (100) [AIR V 
161 : 4 Luck 524 (DB). 

[3] If the notice required by S. 10 be not 
served on the holder, his heir is entitled to 
bring a suit under the provisions of S. L3. 
1916 Oudh 247 (249) [AIR V 3] : 18 Oudh Cas 
256 (DB). 

2. Suit to enforce right of pre-€mi>tion. 
— [1] The true interpretation of S. 13 seems 
to be that in all cases a violation of the right 
is an essential condition to the bringing of a 
suit for enforcement of it. There can be no 
cause of action without an invasion of the 
plaintiff’s right. (*10) 13 Oudh Cas 219 (2^) 
(DB). 

[2] The claims of the pre-emptor must be 
determined with reference to the position of 
his co-sharership not only at the date of sale 
but also at the date of suit and the position 
claimed by the vendee must he determined 
only with reference to his position as a co- 
sharer at the date of sale. 1931 Oudh 281 
(283, 284) [AIR V 18] : 7 Luck 51 (FB). 

[3] The plaintiff in a suit for pre-emption 
has to show that his right to pre-empt 
still subsists at the time he brings the suit for. 
As is explained in the preceding sections, such 
a right may be^ lost by failure to tender 
within three months from the date of the 
notice, (’10) 13 Oudh Cas 219 (228) (DB). 

[4] M owned property in respect of which 
/ 8 had a right of pre-emption i2 entered 
into negotiations with M who made a tenta- 
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(d) in the case of a mortgage, that tlie amount claimed by the mortgagee was 
not really due on the footing of the mortgage and was not claimed id 
good faith, and that it exceeds the fair market-value of the property 
mortgaged, “[or the portion of the property mortgaged in respect of which 
he possesses the right of pre-emption, as the case may Ik?.] 

If, in the case of a sale, the Court finds that the price was not fixed in gcKxl 
faith, the Court shall fix such price as appears to it to l)e the fair market -value 
of th^ property sold, ^[or the portion of the property sold in respect of which 
he possesses the right of pre-emption, as the case may he]. 

If, in the case of a mortgage, the Court finds tliat the amount claimed by the 
mortgagee was not really due on the footing of the morlgagi*, and that it was 
not claimed in good faith and that it exceecis the fair market-value of the pro- 
perty mortgaged •[or the portion of the property mortgaeed in respect of which 
he possesses the right of pre-emption, as the case may oe], the amount to bo 
paid to the mortgagee shall not exceed what the C>ourt finds to he such market- 
value. 


[a] InserUd hy U. P. Act XV of 19 >9, S 

Section 13 — Note 2 (contdj 
tive oiler of Us. 1,290 tor it. H thereu(>oii 
gave the notice rtYiuiriHl hy S. 10 to J S that 
Ji was ready to sell tlie property for Us. 1,200. 
J S made a tender of Hs. 1,200 by paying the 
said sum into Court. Ti.e tender was made 
within thret^ months from the date of notice, 
but li and M did. not continue the transac- 
tion. M resiled from the [bargain and the pro- 
perty was not sold. J S came into Court 
claiming that under the provi.sion.s of S. 13 ib) 
he being the person luitilled to a right of 
pre-emption could l>ring a suit to enfor<.e 
such d light on the ground that he had made 
a tender under S, 11 and tliat tliat tender had 
been refused. Held that there liad bc^cn no 
transfer by sale and the property had remain- 
ed in possession of li. J S had therefore, no 
right to the property. 1927 Oiidh 438 (439) 
[AIR V 14J : 2 Luck 726 (DIV). 

[5] The Court should only look as to who 
is the transferee according to proper con- 
struction of the deed anti the suit for pre- 
emption would lie against sueli transferee*. 
1927 Oudh 509 (509, 510) [AIR V 14] (DB). 

3. “Ill good faith.” — [1] The words 
“in good faith” under S. 13 mean ‘lionestly’ 
and the word ‘honestly’ applied to the fixing 
of the price of the property sold which is 
subject to pre-emption mu.st import that the 
price fixed was meant to be actually paid and 
was not to be false or fictitious one in order 
to make out the value to be higher than the 
reality and to defeat pre-emption. 192^ Oudh 
361 (362, 363) [AIR V 14] : 2 Luck 694 (DB). 

[2] To determine whether the price has 
been fixed in good faith the Court can exa- 
mine whether there is any very great differ- 
ence between that price and the market value 
of the property. 1920 Oudh 76 («9) [AIR V 7]: 
22 Ouah Cas 335 (DB). i i 

[31 A Court has a perfect right to decide on 
the facts whether property has been genuinely 
sold for a fancy price which has b^ paid to 
and enjoyed by the vendor or whether the 
sale price has been fixed fifttitiouslv in order 
to det^t claims for pre-emption and has not 
been actually enjoyed by the vendor. 1917 


. 6 . 

Oudh 172 (2) (173) : AIR V 4] : 19 Oudh Cas 
236. 

[4] III the absence of actual evitleuco to 
slu>w that the price was fixed in IkuI faith, no 
legal presumption to (hat elleet can arise 
simply hi'cause it is lound that tlic price paid 
by the vendee, as well as even (hut olfereu by 
tlie pre-emntor are, in view of tfit^ recordwl 
income of tlie properly, such as no rea.soni*blo 
man actnaltHl 1)V business principles would 
oiler. 1927 Oudh 361 im] jAIR V 14] i 2 
Luck 694 (DB) 4* 1917 Oudh 172 i2) (173) 
[AIR V 4] : 19 Oudh Cias 236. 

[5J Where a pn*-(an[)li(ai suit is dcvrwd and 
it is found that ileliln’ralidy .t fictitious price 
was entereii in the sale deed, (he vemliH'H are 
not entitled to tlie value of .stamps and cost 
of registr.ititm of the fictitious dtH*d. 1940 
OiKlh 120(128) [AIR V 27J : 16 Luck 1 (FH). 

[6] In the absence of any siXHual reason for 
paying fancy price for a proi>erty, the fact 
that such a fancy price has Ivxm entenxl in 
the sale dt»ed is in itscll evidence of the price 
beinp fictitious. 1919 Oudh 55 (57) [AIR V 6], 

[7j The mere fac t that an excessive or a 
fancy price is paid for the v>roi>erty or that 
the vendee fails to make prorx'r inquiries 
about th^j property does not cstaf)li,sh that thr 
price was not fixed in good faith. 1927 Oudh 
361 (362) [AIR V 14] : 2 Luck 694 (DB). 

[8] If the price entered! iu the deed greatly 
exceed.^ the market value, that fact would fxs 
relevant to the issue of good faitli but it wouhl 
be opem to the vendee to show sfH^ual circum- 
stances which induced him to pay a fancy 
price for the prop(*rtv. 1920 Otnlh 76 (79) 
[AIR V 7] : 22 Oudh Cas 335 (DB). 

[9] Chapter 2 of tiu! Oudh Laws Act does 
not allow any discretion to a Court in a pre- 
emption smt to go into the quevUon ul the 
good faith of the nlainlifl. 1919 Oudh I (4) 
[AIR V 6] : 22 Oudh Cas 3‘23 (DB). 

4. Market value of property. — Jl] A 
court in a pre-emption suit can drxiicw on 
facts whether the proi>ertv was sold for a 
fancy or fictitious price and can further doter- 
miiM? its market value if it holds that the wlo 
price was fixed in f>ad faith. 1927 Oudh 36V 
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14 # Decree to fix time for payment. 

* If the Court find for the plaintiff, the decree shall specify a day on or before 
which the purchase-money or the amount to be paid to the mortgagee shall 
be paid. 

IS# Effect of non-payment of purchase-money. 

If such purchase-money or amount is not paid into Court before it rises on 
that day, the decree shall become void, and the plaintiff shall, so far only as 
relates to such sale or mortgage, lose his right of pre-emption over the property 
to which the decree relates. 


Section 13 — Note 4 (oontd.) 

m^) [AIR V 14| r 2 Lick 694 (DB) ^ 1917 

Oticlh 172 (2) (173) [AIR V 4 1 : 19 Onclh Gas 

236. 

[2] Market value of a property is a question 
of fact unless an error of kiw in determining 
(lie market value is pointed out. 1929 Oudn 
244 (246) [AIB V 16J : 4 Luck 643 (DI^). 

[3] Where the court arrives at a finding that 

the price fix'ed in the deed has not licren hxcsl 
in good faith it is its duty to determine what 
is the fair market value of the property sold. 
No doubt in many cases the priee actually 
paid is a very good indication for determining 
the fair market value of the property sold, and 
that it is an element which the Courts must 
consider in determining tin* market value l)ut 
the court must not treat the money actually 
paid as conclusive evidence of the market 
value. The market value, however, so deter- 
mined .should not exceed the sale price men- 
tioned in the deed. 1929 Oudh 244 (245) [AIB 
V 16]: 4 Luck 643 {DH)4*194() Oudh 120 (128) 
[AIR V 271 : 16 Luck 1 {[*B) 1936 Oudh 100 

(101, 102) [AlH V 23! (DB). 

[4] Even if no notice li.is becMi given of the 
intended sale, the Court should fix the fair 
market-value, if tlie price fixed in the sale deed 
i.s found to be fictitious or not fixed in good 
faith. Th(? price to be paid by the pre-emptor 
is the fair market-value and not the sum actu- 
ally paid by the purcliaser. 1936 Oudh 100 
(101) [AIB V 23] (DB). 

[5] When the plaintiff in a suit under Ch. 2 
of the Act alleges that the pric*e stated in tlie 
sale deed is fictitious and the allegation is 
denied, the court under S. 13 of the Act has 
not to determine wiiat the pi*ice paid for the 
property actually is, but whether the price 
stated in the deed is fictitious as alleged and 
if so what the fair market value of the pro- 
perty is. 1926 Oudh 68 (1) (68) [AIR V 13] * 
(*01) 4 Oudh Cas 158 (161) (DB). 

[6] If the plaintiff succeeds in showing that 
the price stated in the sale deed is fictitious, 
he is not entitled to acquire the property for 
the price actually paid, but must pay for it a 
price equivalent to the fair market value. (*01) 
4 Oudh Cas 158 (161) (DB). 

[7] Under S. 13 of the Oudh Laws Act if 
any single item forming part of the price men- 
tioned in the sale-deed is found to be fictitious 
the Court must fix such price as appears<<o it 
to be the fair market value of the property 
sold. 1919 Oudh 55 (57) fAIR V 6]. 

[8] The market value of the proper^ in a 
pre-emption suit may be ascertained and trea- 


ted as evitlence in dealing with the question 
of bad faith. (’98) I Oudh Cas 227 (229). 

[9] Where a person has purchased a pro- 
perty for a price inucli above tlie market value 
the pre-emptor must pay the priee so paid be- 
fore lie can be allowed to pre-empt. The fact 
that an excessive or a fabulous i^rice li as f)eeu 
paid will not enable tlie pre-emptor to aerjuire 
the property at the market value ev(M) though 
such price may liave been paid for the pur- 
pose of injuring or annoviug the pre-emptor. 
(Tl) 9 Ind Cas 58 (59) (Oudh). 

5. Word ‘^and” in cl. (d) and last para. 
— [1 j Tlie word ‘and’ in el. uD and tlu* l ist 
paragraph of S, I > should be imder.stooii in 
its natural grammatical sense to indie ate a 
conjunctive sense and not a disjunctive sense 
and cannot be read as ‘or’. 'I'o read and* is 
‘or’ would be whollv iMConsistent not only 
with the provisions of the .\et relating to sales 
but also with the provisions of Ss. K' and 12 
of the Act relating to toreclosnre. In this view 
it must be lield tliat it is necessary to iirove 
the existence of all tlu* tliree eonditioio men- 
tioned therein before tlu* Court can reduco* 
the amount jiavable to mortgagee. 1951 All 
119 (121) l AlR V 3S C 14] ; 1 L K (1052' 1 All 
194 iFB).\l0Oudh Cas 179 and AIL 1943 
Oudh 282, Overruled,) 

Section 14 — Note 1 

[1] in suits between rival pre-emptors tlu* 
claimant with inferior right should lie granted 
a decree conditional on tlie claimant witli 
superior right failing to avail iiimself of his 
decree*. (’01) 4 Oudh Cas 397 (406). 

[2] Tlie proceeiure controlling the deposit 
of purchase money in a suit for pre-emption 
is stated in Ss. 14 and 15 of the Oudh Laws 
Act, 1876, and not in the rules of the Code of 
Civil Procedure. The expression ‘‘purchase 
money” means the whole of the purchase 
monev as specified in the decree. 1927 Oiidii 
09 (69) [AIR V 14] ; 1 Luck 158 (DB;. 


Section 15 — Note 1 

[1] Section 15 in most unequivocal terms 
declares what the consequences shall be if the 
purchase money is not paid into Court as re- 
quired by that section. 1920 Oudh 25 (28> 
[AIR V 7] : 23 Oudh Cas 254. 

[2] Under S. 15 the pre-emptor is bound to 
ay the purchase-money as specified in the 
ecree into Court, ana this obligation is 

independent of <he question whether the de- 
cree did or did not expressly prescribe pay- 
ment into Court, (’ll) 14 Oudh Cas 85 (88) 
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CHAPTER HI 
PROCEDURE OF THE COURTS 

16 . Rule of limitation. 

The Judicial Commissioner's Circular No. 10 » of July. shall Iw held {o 
have been a notification within the meanimi of section 2-1 of Act 1-1 of 1S59* 
and such .Act shall he deemed to have been in force in Oiulh from the fourtii 
day of July, 1S02 ; and all orders and decrees passed under the rules contaiiuxl 
in the said Circular, or under the said Act. shall lx- tleeined to have Ihx'u 
passed under a law in force for the time being. 


Section 15 — Note I frontd,} 

(DB^ *1^ 8 OluUi Cas 57 i39; {D\\\ tPay- 

nient hy prc^civiptor out of Court — No pay- 
ment in pre-emption suits, except a jiayment 
dirtx tly into Court, c au l>t‘ heltl \ aliti uiuler 
this section.^ 

A decree, dcclarinu that in default of 
jTivnient ot tlit‘ amount spt'cilied tluax'iu tlu* 
suit sh ill stand dismissisl, l>i*eomes a tlenee 
for dismissal ou the happening; of such default. 
Sue}} an ordm* of dismissal is appealable as a 
decrer , to the propi'r Court iind no re\ ision 
<'an he entt'rtaintHl hv the sccoml appclhiti' 
Court. 1914 Oudh 221 \d22^ lAlli V \ ]. 

•4 Si'ction 15 is mandatory and tlic ittcm* 
ptevi jciyrncnt of pnn h.isc mnnev at B- IO IVM. 
at the ]u)us(‘ of suhcuclinatt* [ml'Zt' is not a 
|>avmcrit as requircal l)v S. 15. 1920 Oudfi 25 
^2S) ^AIH V 7j ! 27<)ndh CAs 254. 

el AC.iiiirt has no posscr under S. 148, 
<'ivil r. (7 to enlariic the time fixeil in a de- 
cree tor pre-emfition lor <lejvisi(inu t he pur- 
chase' rnonec. 1920 Oudh 25 \29f LMIl \' 7' : 
27 (Cidh Cas 254. 

'HI Alt]i()n<.^}i it is true that tlu’ Court has 
no jurisiliction to e.xlend the time for i)ay- 
ineiit of purc4iase mouev of a nrcAranp- 
tion decree and tliat sue li money should fn*: 
paid in Court to naKlor the payment valid, 
yet where the vendet* hy inducing the plain- 
tiffs to Ixdieve that he would part willi the 
property on rwcunt of money even aftcu <lue 
<late, ha.s ohtainen money from the plaintiffs, 
he is estopped from contesting; the plaintiff’s 
right to execute the ileercc. 1924 ()udh 15‘1 
(154) [AIR V IC;. 

[7 ; Trie validity or otherwise of the lender 
of the purcliast* money has to he ilctennined 
with reference to S. 15 and not O. 20, B. 14. 
Civil P, C. 1920 Oudh 25 (27} [A I U V 7] : 
23 Oudh Cas 254. 

[8] The mere .sulHiiission of a lender for tl»e 
ileposit of a decree amount as ner terms of a 
pre-emption decree on a particular date can- 
not be regardt^l as payment on that date so as 
to con.stitute compliance with the terms of 
S. 15 which must be construed strictly. 1948 
Oudh 47 (49) [AIR V 35 C 22] : 22 Luck 497 
(DB). (Amount paid to Nazir shortly .after 
3 P.M. on last day — Refasal is not jn.slified.) 

[9] The right of pre-emption is not lost 
when the pre-emptor has not deposited the 
amount fixed by the trial Court but has pre- 
ferred an appeal contesting tlie amount eitlier 
before or after the expiry of the time fixed by 
the trial Court and the appeal does not 
become infructuous by reason of hi.s failing to 
deposit the money. 1940 Oudh 120 (127) lAlR 


27 : IH imek 1 d'HV (AIR 1924 Oudh lOi!, 
n.Yrruuui.) ^ 1942 O.tdh >99 (2^ OOP i AIR V 
29 r IS Tuck 164 iDR . 

[lOj word "dt'ciin’” ,ts used in S. 15 

must he read as nuMuiug (hr Hud dt'tatH’* 
jjasscil iu the case. It wouKl hr contr.irv to 
sound jirincijile to comocl tlie plaintiff to 
p.iy the amount dec rira hy tlie trial Court 
and to subject him thi‘ prnallv of losing 
Ins right of pr(»-<‘mp(mn if fails to do so 
when he has a nglit to rjuc.stion (he correct- 
mvss ot th(* iimoimt m.idc jiavcihh' hy tlu* trial 
(auirt Itv' mc.ojs ol .m aiipeal ag.iin.st it. 

19)2 0iHlh H.> 916') A I R V 19. ; 7 Tuck 350 
(OB), 

11] lu at'cmdam c w itli a det nn' m a pn*- 
emption suit, the m(Hu*y was tendertHf m 
court withm tie' tunc Hved I>y the drr rw, 
the form of .ipplu .itmn prcsi'rilKHl therefor hy 
th(* Oudh (asil (a>uit Rules frametl under 
Ss. 122 and 127 of ( hr ( ', P. (anle was tiuly 
filled nj> and received hy the Munsif. 'The 
j)arty entith’d to the money under the dt*cree 
applied to the court for |>ennis'aon to vvith- 
dr.tu the amount : the (ajurt, alter being 
satisfie<l, that the projreity liatl Ix^fui handtf<t 
over to the plaintill, directed payment out, 
wit front resorting to tlu* t uinhersome prtx'riw*, 
of the money Inring first pluctxi into the 
treasury and then wilhdraw'n therefrorn under 
order of court l>y llu* riecrer-holrlor. The 
money under sm !» eiri urnstarrees was held to 
have been validly paid into court within the 
meaning ot S. 15 ot the Art. 1931 Oudh 22 
(25) [AIR V 18] ! 5 Luck 116 (DB). 


[121 'The resnondrnt olitainorl a nre-nnn- 
tion decree .subject to navinent ot Hs. 89 
w'hich lie duly <h‘posite<l (mt subsr*qn(?ntly 
attaefjed and \vithdr»"W' ou account of tiro 
amount due to him for costs a sum of Rh, 22/-. 
rlie appellate (Jourt incr('as<‘d llic amount 
pa vabT for the i>roj>t*rty to R.s. 196-6-0. He 
accordingly paul the lialance of Hs. 26-6-9 
and obt.uncn possession of the pfOp<?Tty. 


Under the decree liolli parties were to pay 
tlreir own costs iu the event of the piaintiif 
complying witli the decnx*. On tlie matter 
Ireing nrought to notice the plaintiff paid iu 
tlie amount of Rs. 22/- which he b k 1 with- 
tlrawn but not within the one montli *tUowe<i 
by tlie decree — Ueld that there was a iuffi- 
cient compliance with the dcrcree, All 51^, 
FoU. It made no difference tliat in Oudh the 
riglit of pre-emption i« a statutory right and 
nayment Is made in accordance with S. 15 
1923 Oudh 271 (271. 2T2) [AIR 


V 10]. 
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Nothing in this section affects the provisions of sections 102, 104, 105, 106, 
107 and 108 of the Oudh Rent Act (XIX of 1868)‘» with regard to the limitation 
of suits under that Act. 

[a] Sm now the Limitation Act, 1908 (IX ot 1908). [b] Act XIX of 1868 was repealed bv 
the Oudh Bent Act, 1886 (XXII of 1886), S. 2, Act XXII of 1886 was repealed by the 
U. P. Tenancy Act, 1939 (U. P. XVII of 1939). 

17 . Act XXXII of 1871, S- 28, to cease in any district from date of notification 
that it is no longer under settlement [Repealed by the Repealing and 
Amending Act, 1891 (XII of 1691).] 

IB. Recognized agents. [Repealed by the Amending Act, 1891 (XII of 1691).] 

lO* Rules for taking evidence. 

^Section 172 of Act No. 8 of 1859 is hereby repealed, so far as the province 
of Oudh is concerned, and the following section is substituted therefor : — 

"On the day appointed for the hearing of the suit, or on some other day to 
which the hearing may l>e adjourned, the evidence of the witnesses in attend- 
ance shall be taken orally in open Court in the presence and hearing and under 
the personal direction and superintendence of the Judge. 

"A note of the essential points of the evidence of each witness is to be taken 
at the time, and in the course of oral examinations, by the officer who tries the 
case, in his own language, or in English if he is sufficiently acquainted with 
that language and such not^ shall be filed, and shall form part of the record 
of the case, 

"If the evidence be taken down in a different language from that in which it 
has been given, and the witness does not understand the language in which it is 
taken down, the witness may require his deposition as taken down to be 
interpreted to him in the language in which it was given. 

"It shall be in the discretion of the Court to take down, or cause to be taken 
down, any particular question and answer, if there appear any special reason 
for so doing, or any party or his pleader requires it. 

"If any Question put to a witness be objected to by either of the parties or 
their pleaaers, and the Court allow the same to be put, the question and the 
answer shall be taken down, and the objection and the name oi the party mak- 
ing it shall be noticed in taking down the depositions, together with the 
decision of the Court upon the objection. 

"The Court shall record such remarks as it may think material respecting 
the demeanour of the witness while under examination. 

^["The note as above required may be written and signed by the Judge with 
his own hand or typed to his dictation in open Court and signed by him with 
his own hand, and such note shall form part of the record."] 

[a] See now Order XVIII Rules 4 to 14, both inclusive, of the Code of Civil Procedure, 
1908 (V of 1908). [b] i>ubst%tttUd for the former paragraph by U, P, Act XXIV of 1954, 
S. 2 and Sch. 


Execution-sale of ancestral and acquired property in land. 

So much of section 60 of the Code of Civil Procedure, 1908, as renders land 
liable to sale in execution of a decree shall be subject to the following restric- 
tion : — No ancestral land shall be sold in satisfaction of a decree without the 


permission of the ^fState Government]. 

Section 19 — Note 1 

[1] Section 19 applies to a prosecution re- 
garding a proceeding before the Chief Court 
and under that section it is necessary to 
interpret the evidence recorded in English to 
a witness who gives his evidence in another 
language such as Urdu and does not under- 
stand English, if the witness requests that his 


deposition be interpreted to him. 1931 Oudh 
385 (385) [AIR V 18] : 32 Ch L Jour 851. 

Section 20 — Note 1 

[1] A Court has no jurisdiction to sell land 
In contravention of the terms of S. 20 of the 
Oudh Laws Act and if it does so, the pur- 
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Explanation — In this section the words ‘‘ancestral land** mean 

(a) land forming a mahal or share in or portion of a mahal, which has lieen 
owned continuously from the conclusion of the first regular settlement 
by the proprietor, \vhich terna shall include an under- proprietor as 
defined in section 4, clause (15) of the United Provinces Land-revenue 
Act, 1901, or by the person or persons from whom such proprietor has 
directly or indirectly inherited such land ; 

(b) land forming an estate or part of an estate as defined in the Oudh Estates 
Act, 1869 ; 

(c) land rconferred by the British Government as a reward for services 

rendered to the State on the owner or on a person from whom such 
owner has directly or indirectly inherited such land ; or 

(d) the interest of the holder of a grant of land revenue conferred by the 
British or any former Government on him or on a person from whom 
he has directly or indirectly inherited such interest.] 

[a] Substituted for the original section by U. P. Act III of 1912, S. 2, 

21 * Appointment of manager of land attached. {nej>ealed by the Oudh CivU 
Courts Act» 1879 (XIII of 1879).] 


22 . Service of process within jurisdiction of Lucknow Civil Court.T 

Notwithstanding anything contained in the said Code, any Civil Court 
sitting within the local limits of the jurisdiction of the Luckiiow Civil Court 
but exercising jurisdiction beyond such limits, may cause summonses, warrards, 
notices and other processes to l>e served within the local limits of the jurisdic- 
tion of the Lucknow Civil Court without causing the same processes to be 
served through such Court. 


23 . Section substituted for Act XIX of 1868, S'. lOf). [Repealed by the Oudh 
limt Act, 1886 (XXII of 1880).] 


24. Section substituted for Act XIX of 186S, S. 118. [Ixepmled by the Oudh 

lient Act, 1880 (XXII of 1880).] 


Section 20 — Note 1 (contd.) 

chaser acquires uo title. (’05) 8 Oudh Gas 409 

(412) (DB). 

[2] The Commissioner’s (now State Gov- 
ernment’s) sanction under S. 20 is not a mere 
formality, but an essential prelinnnary to a 
legal sale being held, and parties to a decree 
cannot dispense with it. 1918 Oudh 379 (386) 
[AIR V 5] (DB). 

[31 Section 20 applies to sales in execution 
of mortgage decrees. 1918 Oudh 379 (386) 
[AIR V 5J (DB) * (1900) 3 Oudh Gas 1 (7) 

(DB). 


[4] Land which comes into the possession 
of a person as a result of litigation, on the 
ground of his adverse ix^ssession against the 
Taluqdar to whom it originally i>elonged, iu 
not the ancestral property of that pt*rson. 
1925 Oudh 671 (1) (671) [AIR V 12] (DB). 

[5] The term “property” in S. 20 of the 
Act means “land” itself and not any interest 
that may be acquired in it and hence the 
mortgagee rights can be sold without Previ- 
ous sanction. (’12) 14 Ind Gas o51 (ooi.) 


(Oudh). 

[6] Where the plaintiff brought to sale the 
Jkuids granted to the defendant by Govern- 
ment free of payment of land revenue and on 
objection by the Government that it was m- 


alien.able, made the Government and a sub«»e- 
fluent transleror also a party, to a suit to 
declare his rights to the proiK*rty~-//e/<i, that 
altliough the Loc.il Ciovernment had un- 
fettenxl discretion to refusif sale in sjich a 
cas<', yet the declaration in.ide by it in the 
same order as to the terms of the grant must 
be treated to have bt^en made in its cai>arity 
as grantor and could Ik; challefigtxl and that 
the Civil (^oiirt liad jurisdiction to hear tlie 
suit. 'Pile question of discretion i>ossi-sM?<n>y 
the Court in the mattcT of granting declara- 
tions could not be considereil until the case 
had lieen heard on the merits. 1914 Oudh 
423 (425) [AIR V 1] : 17 Oudh Gas 369 (DB). 

[7] Where the Oimrnissiouer’s order on an 
application for permission to sell ancestral 
land under S. 20 was, “coasidermg the cha- 
racter of the buildings I tliink permission 
might f>e ndused at present. If tlie judgment- 
debtor takes no .steps to arrange, they 
be .sold afterwards.” HeLi, that the order 
was not iiitendeil to dispense vvitli the nec(»- 
sity lor any further application for sanction 
but meant that the refusal was not necessari 
ly permanent and that the sanction might b« 
granted in future if the judgment-debtoi took 
no steps to satisfy the decree. 1918 Oudh 379 
(386, 387) [AIR V 5] (DB). 
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25* Right of occupancy in judgment-debtor’s sir-land. [Bepealed by the Oudh 
Bent Act, 188C Amendment Act, 1901 (U. P. IV of 1901).] 

26. Revenue-agents authorized to appear, etc., in rent-suits. 
Notwithstanding anything contained in Act No. XX of 1865*, all persons 

duly admitted and enrollea as Revenue agents under that Act in 
Oudh mav appear, plead and act in suits under the Oudh Rent Act'*' in the 
Courts oi officers exercising the powers of Assistant Collectors, Deputy 
Collectors, Collectors and Commissioners under the same Act. 

[a] See now the Legal Practitioners Act, 1879 (XVIII of 1879). [h] The words “the 

territories for the time Iieing under the administration of tlie Chief Commissioner 
were omitted by A. O., 1957 U-4-1957]. iej Sec now the U. P. Tenancy Act, 1939 
(U. P. XVII of 1939). 

27. Power to make rules for custody and sale of attached property. 

With the sanction of the ^ [State Government], the •[High Court] may from 

time to time make rules consistent with this Act and with the Code of Civil 
Procedure^ — 

(a) for the custody and sale of movable property attached in execution of 
decrees ; 

(h) for the levy of a fee or commission on tlie sale of attached property and 
the disposal of the funds accruing from such fees ; 

(c) as to the appointment and remuneration of persons ^[(not l)eing persons 

in the service of the Government)] by whom property is to be attached, 
kept in custody and sold ; 

(d) as to the appointment and remuneration of persons ^[(not being persons 

in the service of the Government)] by whom local investigations under 
section 180, and investigations and adjustments of account. s under 
section ISl, of the Code of Civil Procedure‘s are to be made. 

fal Substituted for “Chief Court”, l)y A. L. O., 1950 [26-1-1950 ;. [I); See now the 

Code of Civil Procedure, 1908 (V of 1908). [c] Inserted by A. O., 1937 [1-4-1937]. 

[d] See now tlie Code of Civil Procedure, 1908 (V of 1908), Scliedule I, Order XXVI, 
Rules 9 to 12. 

28« Power to revise decrees and orders of subordinate Courts. [Bepealed by 
the Oudh Civil Courts Act, 1879 (XIII of 1879).] 


CHAPTER IV 

Village and Road-Police 

20. Right to nominate village-policemen. 

The nomination to the post of village-policeman shall be made by the 
zamindar of the village, or, where there are more zamindars than one, by the 
lambardar as their representative ; and, where there are more lambardars than 
one, the opinion of the majority (unle.ss there is some special provision to the 
contrary in the village administration-paper) shall prevail. 

30. Obligation to nominate. 

Every person authorized Jo nominate to the office of village-policeman shall, 
within fifteen days after the occurrence of a vacancy in such office, nominate a 
proper person to the vacant post, and communicate the nomination to the 
Magistrate of the district. 

31» Discretion to appoint or reject nominee. 

The person so nominated shall, after due enquiry into his age, character and 
ability, be appointed or rejected by the ^ [State Government]. 
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32. Power to Government to appoint. 

In default of such- nomination within the said fifteen days the *rState 
Government] shall appoint such person as ‘[it] thinks fit to the vacancy. 

Procedure in case of rejection of nominee. 

VI If the nomination has j-Kjen made within the said fifteen days, but the 
nominee is rejected, the person authorized to nominate shall, within fifteen 
days from the date of such rejection, nominate another person to the vacant 
post ; and in default of such nomination, or if such nomination has been made 
but the nominee is again rejected, the *[State Government] sliall appoint such 
person as it thinks fit to the vacancy. 

[a] SiibslUuted for by A. O., 1937 [1.4-1937]. 

33* Appointment of road-police. 

s I Subject to the rulas to l)e framed under section 39 and for the time lieii^g in 
force, the ^ [State Govenuiient] may from time to time apix)int persons to 
be [road -police]. 

[a] Siidstitu^cdltor “the road-police of Iii.s district**, by A. C)., 1937 [ 1-4-1937 j. 

34. Duties of village and road policemen. 

SI Every village-policeman and every road-i)oliccman sliall |x?rforni the 
fol lowing duties : — 

(aj he shall give immediate information to the officer in charge of tlie iK>liee. 
.station appointed for his village or beat — 

fij of every unnatural, suspicions or sudden death occurring in the 
village of whicli he is ehankidar, or within his beat ; 
fx^jofeach of the following olfences occurring in suc h village or on 
such beat (that is to say), murder, cnlpalde homici<u\ rape, 
dacoity, theft, rol)l>ery, mischief by fire, hon.se-breaking. counter- 
feiting coin, causing grievous hurt, riot, harlx)uring a proclaimed 
offencier, exposure of a child, concealment of liirtli, administering 
stupefying drugs, kidnapping, lurking house- trespa.ss ; and 
(. 3 ) of all attempts and preparations to commit, and abetments of, any 
of tlie said oflences : 

(Oj he shall keep the police informed of all disputes which are likely to lead 
to any riot or serious affray : 

(cj he shall arrest all proclaimed olfenders, and all persons whom he may 
find in the act of committing any offence specified in paragraph (a), 
clause of this section : 

(d) he shall observe and from time to time report to tlie officer in charge of 
tlie police-station within the jurisdiction of which hi.s village or t>eat 
may be situate, the movements of all bad characters in or on .such 
village or beat : 

(ej he shall report to the officer in charge of such police station the arrival 
of suspicions characters in the neighbourhood ; 
ff) he shall supply to the best of his ability any local information which a 
Magistrate or any officer of police may require, and shall promptly 
execute all orders issued to him by competent authority. 


35. Procedure on arrest by village or road-policeman. 

Whenever a village-i3oliceman or road-policeman arrests any person, he 
shall take him as soon as possible to the police-station within the jurisdiction 
of which his village or beat is situate. 

36. Dismissal of village or road-policeman- 

The Magistrate of the district may dismiss any village-ix)hceman or road- 
policeman for any misconduct or neglect of duty. 

[Vol. 10.] 2 A.M. 63 (8 pages.) 
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Where any village-policeman is ^ilty of neglect of duty or other miscon- 
duct, the person authorized to nominate to his office may re^rt him for dis- 
missed to the Ma^strate of the district ; and such Magistrate ^all dismiss ^m 
accordingly, unless the Magistrate has reason to think that such dismissal 
would be improper. 

37* Acta punishable. 

Every village-policeman and road-policeman guilty of any wilful misconduct 
in his office, or of neglect of duty, such misconduct or neglect not being an 
offence within the meaning of the Indian Penal Code, 

or v’ithdrawing from the duties of his office without permission and without 
having given at least two months' notice of his intention to withdraw from such 
duties to the persons authorized to nominate or appoint under sections 29, 32 
and 33 (as the case may be), 

or offering any unnecessary personal violence to any person in his custody. 
Penalty. 

shall be liable, on conviction before a Magistrate, to a penalty not exceeding 
three months' pay, or to imprisonment for a period not exceeding three months, 
or to both. 

38. Fines to be credited to such fund as Government appoints. 

All fines levied under this Act on village- policemen or road- policemen shall 
be credited to such fund as the * [State Government] from time to time 
appoints. 


CHAPTER V 
SUBSIDIARY RULES 

39. Power to make rules. 

The ^ [State Government] may, from time to time, *[* * *] make rules 

consistent with this Act as to — 

(a) the discipline and remuneration of the village and road-police and the 

regulation of their number, location and duties; 

(b) the disposal of unclaimed property under Act No. 5 of 1861 (for the 

regulation of police), sections 25, 26 and 27, 

(c) public health and conservancy at fairs and other large public assemblies, 

and the maintenance of a proper watch and ward at such fairs and 
assemblies; 

(d) imposing ^[* * *] taxes for those purposes only; 

^[(e) the keeping and custody of civil, criminal and revenue records.] 

* ♦ ♦ * ’^ * :] 

[a] The words “with the previous sanction of the Governor-General in Council’* were 
emitted by the U. P. Assimilation of Powers Act (XIV of 1878), S. 5. [b] The words 
“with the previous sanction of the Governor-General in Council’* were omitted by A. O., 
1937 [1-4-1937]. [c] Svh&Uiuted for the original clause fe. [d] Clause (f) was omitted 
bv A. 0. 1937, clause ig) was omitted by the Oudh Rent Act, 1886, Amendment Act, 
1901 {U. P* rV of 1901). The proviso was omitted by A. O. 1937 [1-4-1937], 

40. Publication of rules. 

All rules made by the ^ [State Government] under section 39, and all rules 
made by the ‘[High Court] under section 27. shall be published in the ^[Official 
Gazette], and shaS thereupon have the force of law. 

[>] SvibMtuitd for **Chlw Court", by A. L. O., 1950 [28-1-1950]. 

41. Continuance of prior rules as to matters for which rules may be made 

under the Act. {Bepealed bp ik« BepedUtig and Amending Act, 1891 (XII of 
1891).] 
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42. Penalty for breach of rules. 

Whoever breaks any rule made or continued under this Act, not being a rule 
made by the “l^High Court), shall, on conviction before a Magistrate, be punish* 
able with fine which may extei^ to fifty rupees, or with imprisonment for a 
terra* which may extend to six months, or witli Iwth. 

[a] StibstUuUd for “Chief Court", by A. L. O., 1950 [26-1-1950]. 


CHAPTER VI 
MlSOELLANBOnS 
Honorary Civil Jurisdiclion 

43. Power to invest taluqdars with civil jurisdiction. [BepeaM by tits 0\idk 
Civil Cotirts Act, 1S79 {XIII of 1879),] 

Honor ary police-officers 

44* Honorary police-officers. 

The ^[State Government] may, from time to time, confer on any person 
whom *[it] thinks fit any power which may lx? exercised by a polic'e- officer 
under any Act for the time l>eing in force, and :withdraw any [>ower so 
conferred. 

[a] StihsiHuicd for “he” by A. O., 1037 [1-4-1937], 

Creation and alteration of districts and sub-dt iH$iom 

45. Power to create new districts. Power to form sub-divisions of districts. 
[Repealed by the United Provinces Act, 1890 (XX of 1890), S, 35.] 

TUB FIRST SCHEDULE. — [Repealed by the liepealtny Act, 1938 (I of 1938), 
S. 2 and Sch.] 


THE SECOND SCHEDULE 
[As amended] 

(See section 3) 

PART L— BENGAL REGULATIONS 


Number and year Subject 


Moiilficationa 


XXIII of 1803 


Embezzlement by 
tive Officers. 


Na- In section 1 and in section 2, clause First, bsfors 
“sezawals.” insert “tahsildars”. 

In section 2. after the 8rst clause, insert '^8ec^. 
— Tile responsibility of the sureties of 
dars extends to the several cases provided for 
in this Regulation.” 

In section 3, for **Oewanny Adawlut of the 
Zillah, the Judge of which Court shall detain 
him,” read ‘^District where he shall be deUin^ 
ed;” for ‘'rc<il or personal.” read “movable or 
immovable;” and omit the words and femres 
“and the rules in Regulation XXVul. 1803, 
regarding suits so carried on by the Collectow 
are to be held applicid^ to It. 
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Number and year Subject Modifications 


Omit section 8. 

X of 1804 I Punishment -by Courts- Omit section 1. 

martial of certain State In section 2, for “the British territories suJnect 
offences. to the Government of the Presidency of Fort 

William” read “the territories under the ad- 
ministration of the Chief Commissioner of 
Oudh”. 

In section 3, for “real and personal” read 
“movable or immovable”. 

XI of 1806 • Assistance to troops and Omit sections 1, 7» 9, to 20(both inclusive), and sa 
travellers passing much of the rest of the Regulation as autho- 

through districts. rizes Collectors and their Native officers, or 

Magistrates and their police-officers, to give 
their official aid in procuring coolies for the 
purpose of facilitating the march of troops or 
the progress of travellers. 

For ‘^Collectors of Revenue” and “Collector” 
reed “Deputy Commissioner” throughout the 
Regulation. 

In sections 2 and 3, for “the Company’s terri^ 
tories” read “Oudh”. 

In section 2, omit the last sentence. 

In section 4, clause Thirds for “Central Govern- 
ment” read “State Government”. 

In section 5, omit “the Company's;” 

In section 0, for “Magistrate” read “Deputy 
Commissioner,” and for “on the part of the 
Collector” read “by the Deputy Commis* 
sioner”. 

In section 8, for “the Company’s provinces'^ 
read “Oudh”. 

Ill of 1818 . State Prisoners . . In section 1, omit “situated within the territories 

dependent on the Presidency of Fort William,” 
and from “which are to take effect” to the 
end of the section. 

In section 2, clause Thirds omit “within the 
territories subject to the Presidency of Fort 
William”. 

In section 4, omit clause First. 

In the same section, clause Second, for “Zillah or 
City Magistrate” reetd “D^uty Commis- 
sioner,” and for “Judge of Circuit” read 
^ “Commissioner of Division”. 

In section 9. for “to the Provincial Court of 
Appeal and Circuit and to the Sudder Dewanny 
Adawlut and Nizamut Adawlut” read “and to 
the Judicial Commissioner”. 

Omit section 10. 

XI of 1822 . Non-liability of Govern- Omit the whole except section 38. 
ment for errors of a 
Court of Justice . . 

yi of 1825 • Supply of troops on the In the preamble, omit the last twenty words, 
march • , • . 

In s^ection 2, omU “in pursuance of section IIU 
Regulation XI, 1806,” and omit “sicca”. 

In section 4, /or “Board of Revenue in whose 
jurisdiction the district may be situate” and 
‘Board” read “Commissioner”. 

In section 5, omit “on the stamped paper pres- 
cribed for other appeals to the Revenue 
Boards” and for “the proper Board” and “the 
Board” read “the Commissioner”. 
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Number and year Subject 


McxliBcations 


XI of 1825 • Alluvion and Diluvion , Omit section 1. 

In section 3, owit “either** and “or the sea'*. 

In section 4, clause omU “whether** and 

“or of the sea." and for “the provisions of 
Regulation II. 1819, or of any other Regula- 
tion ill forct\** rsud “any law in force for iho 
time l>eing;** danse Third, euiil “or in the 
sea” and '^or sea;“ clause Fifth, omii “or tho 
sea**. 

In section 5, for “Zillah and City Magistrates** 
read “IXi'puty Commissioners*’. 


Part II.— Acts of the Governor General in Council 


XX of 1856 

, Chaukidars , 

• • In tlie preamble, aftsr “Rengal” add “and tho 

territories under tlu* atlininistrulion of tho 
Chief Commissioner of Ondh". 

Ornti tlic words “of cironit” wlierever they occur 
afUr “Commissioner”. 

Omit section 40. 

XIII of 1857 

, Opium , • 

t .III the title, after “the Presidency of Fort 

William in Bengal," read “and the territories 
under tho administration of the Chief Com 
mis.sioner of Oudh”. 

In section 3 , omit “Ix'ing covenantt^l servants of 
the Company”. 

XXII of 1871 

• Chaukicars « 

• , In section 1. after “Presidency” imert ‘*or terri- 

tories”. 

In section 3, otnit the words “of circuit”. 

Omit set'tion 6. 


raiNTlO) BT O. D. BHANNA AT THH ALL INDIA BSPOBTNB PBNW 
and FUBLIflHBD BY D. V. CHITALBY. BU., ADTOCATB, FOl TH* 

ikpia bbpokteb limited, nagrur* 
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A. L R. Commentaries Judiciany Noticied* 


GOHSTITQTION OF IHDU. 

* A. I. R. 1961 Manipur 1 (4) (C, 1 Pr. 11) — Tirumalpad J. 0. — " What ia {Hcolii. 
bited (in Art. S8 (1) ) ia begar and other similar forma of forced labonr. The A. I. B. 
Oonunentariea on the Oonatitation of India at page 685 define 'begar' at a ayrtan 
t e n de r whioh persona are pressed to carry burdens for individnals or public or to pertMW 
other forms of menial aerrioe auder oompnlsion". 

A. I.R. 1961 M. P. 216 (219) (C. 70 Pr, 11)— Shritxutowi /.—'In thiaoonnae. 
tion, W8 may refer to the following passage from the Constitation of India by Ohitatay 
(Vol. 3). Art. 254. Note 17 (d) Pt. 6 : " 

(S) A. I. R. 1956 All. 341 (345) (C. 126 Pr. 33) (DB). — /. — "Shd 

Jagdlsh Sahai could not oite any authority in support of his contention that the ri^t 
given to the Court to draw an adverse inference is equal to compelling the aoousad to 
be a witness against himself. We notice that Chitaloy in his Commentary on Gonitis 
lotion, Vol. I, pp. 497.498, does not see any conflict lietween the provisions of Art. 90 
(8) and those of 8. 849. Or. P. C." 

(S) A. I. R. 1956 J. & K. 1 (10) (C. 1 Pr. 34) (F. B.) — Kilam /. — "Tha 
IcArned anthor Ohitaley in his Inminons commentary on the Constitution has, af^ 
discnaring almost the whole ease law on the subject, enunciated some principles whioh 
I might give more or less in his own language. According to the learned author .... 
(Points from Note 8 (g) to Art. 21, p. 583 quoted.) 

A. I. R. 1956 Mad. 541 (560) (C. 172 Pr. 49) (D. B.) — Ramanoami J. — 
"For a lucid and exhaustive discnssion of the scope of Arts. 25 and SOsootha Enoyolo. 
paedio A. I. R. Commentaries on the Constitution of India, Vol. I, pp. 642.869.’ 

CIVIL PROCEDURE CODE, 1908. 


A. I. R. 1953 S. C. 23 (27) (C. 7) — [Touching the revisional jurisdiction Of 
the High Court set out in 8. 116. Civil P. C.l "A largo number of cases have ham 
ooUected in Edn. 4 of Cbitaley & Bao’s Code of Civil Procedure (Vol. I) which only 
serve to show that the High Courts have not always appreciated the limits of the 
jurisdiction conferred by this section.’* 

I, L. R. (1964) 1 Ker. 320 (322) — Madliavan Nair J. — "The A, I. B. 
Oommentarios on the Code of Civil PrcK'oduro in Note No. 4 to 0. 84, R. 7 put tuo 


position succinctly thus 

(’63) 1963 Current Law Journal 291 (293)— Imlrr Dev Dm. /.—“It would 
not be out of place hero to state that there is a long string of decided cas^ in wateb 
civil Courts have been held to ix)8aesfl inherent power of remand preserved by virtue 
of k. 151, Code of Civil Procedure, They are exhaustively digestcKl in the c^monUnss 
of Civil Procedure Code by Chitaloy under 8. 151 and 0. 41, B. 28 


A, I, R. 1963 Rajasthan 4 (5) (C. 3 Pr 3) — Jagat Narayan J. — There 
ia conflict of opinion on the question whether an ajipoal lies against an order 
or refusing to stay an execution proceeding. The differont views have been clamed 
ae follows by Chitaley in Note 44 to 8 . 47 , Cofle of Civil Procedure . . 

A. I. R. 1963 Punjab 9 (14) (C. 3 Pr. 12) (F. B.) — D. K Mfuijan /. - 
"It will therefore, be obvious that the decision on the viros of the Act by Cb(^» J. 
was merely obiter and. therefore, it cannot operate as r(A ^ 

connection page 800 of Chitaloy’s Civil Procedure Code, tol. I. whore a largb 

number of auiboritiee are cited • ^ 

A. I. R. 1963 Kerala 16 (17) (C. 7 Pr. 5) — M. S. C. /^— ^ 

question as to whether an attachment before judgment comes wjtbm the 
ambit of the rule CR. 67 of 0. 21) has been the subject of oonttWBrsy mioof ths 

High Courts in Hiis country, Chitoley sums up the controversy as follows 

(C. P. 0„ 8th Edition, Vol. 8, page 8044)". 


»AM8P_*f»A{4 IV.) 
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A t *.4963 Kerala 236 (238) (C- 56 Pr. 5) — M. Madham% Nair J. - 
**Tb$ #eoi of Etile 60 (of 0. SI ) k stated hi the A. L B. Oramentaries on the Code 
of OlvU Procedure, correctly in my opinion, thee ” 

A* L R. 1962 Kerala 24 (25) (C. IS Pr* 2) — Af. Madhavan Naif J. 
'*7fae matter will be placed before the Rule (3ommittee to consider the deeirability o1 
retaining Explanation (to 0. SH, R. 1) in our C. P. C. The Commentary of Chitaley 
and Bao on the Code of Civil Procedure, 6th (1957) Edition, page 8712 point 8 and 
tb$ several cases noted as authorities therefor indicate that the view elsewhere is 

OODRT.PEE9 ACT. 1870 ft SUITS YALOATION ACT. 1887. 

(S)A.LR. 1956 Madhya Bharat 132 (132) (C. 60 Pr. 2) (DB). -- 
ChatWT/fdi J, — *‘Tbore is a great divergence of opinion on this point and the following 
account at page 224 of Obltaley’s Commentaries on the Court- fees Act (1949 Edition; 

‘ mcdpctly summarises the conflict of opinions on this point.” 

A, I. R. 1956 Madras 593 (595) (C. 187 Pr. 8) — Bayrmwami J. — “Ti r 
permutations and combinations which ari^^e in regard to the procedure to he followed 
has been comprehensively and accurately summarised in the well-known A. T. R. 
Commentaries on the Court-fees Act and Suits Valuation Act (2nd Kdn.) at page 871 
as follows : — ” [Quoted and relied upon] 

CRIMINAIi PBOCEDDRE CODE, 1898. 

1962 (1) Cr. L. J. 96(98) (C. 39 Pr. 13)-^ T. N E. TirtmalpadJ. C.--~“This 
Is the view which I find has been accepted as correct in the A. L R. Commentaries 
to the Code of Criminal Procedure at Pages 880 and 831. It is soon from the er.i 1 

Commentaries that there is a conflict of decisions on the question The 

Commentators are of the opinion that the view expressed in the Calcutta case is not 
the correct view. I certainly agree with the A. I. R. Commentaries on this point.” 

A. I. R. 1959 Mad. 544 (C. 175 Pr. l2)-^Ramaswami [After discussing 
the point it is stated thus :] “(see exhaustive and analytical discussion in A. I. R. 
Cominentary of the Criminal Procedure Code, Fifth Edition, page 288 and foil. 
)*” 

. A. I. R. 1958 AU. 439 (442) (C. 109 Pr. 14) (DB)--./atn€5 would also 

refer to the opinion of the learned authors of the A. I. R. Commentary on the Code of 
Criminal Procedure, Vol. IV, 6tb Edn., appended under B. 640 

LIMITATION ACT, 1908. 

A, I, R. 1963 Punj. 457 (459) (C. 127 Pr. 7) — Grover J* — “As stated in 
Obitaley'B Limitation Act, (Srd Edition), Volume 1 Page 5U, the woi-ds ‘Stayed by 
ail injunction or order’ have reference to an order of a court and not to a disability to 
sue or to apply arising from other causes.” 

A. I. R. 1961 Pat. 134 (137) (C. 36 Pr. 18) — Baj Kishore Prasad J. — “The 
question under consideration has been thoroughly and clearly dealt with in A. 1. R- 
Oommentarie-s on the Indian Limitation Act. 3rd Edition, Vol. I, Note 11, page 505. 
Kote 18, pages 601.604 and Note 32 pace 638.” 

A. I. R. 1960 Kerala 306 (308) (C. 144 Pr. 17) — M. S. Menon and T. K. 
Touph JJ. — "As pointed out by Chitaley ; * Where no time is fixed for delivery, if 
the oorreepondonoe between the parties shows that the matter was being enquired into 
and tt|at there was no refusal to deliver up to well within a year of the suit, this 

'M(ti^ (^rt. 81) cannot beheaded ns a bat ' (Limitation Act, Vol, 2, 

Pig* 1187)". 

A.I. R. 1959 Mad. 36 (27, 28) (C. 6 Pr. 10) _ Bamaswami J. — "This 
(Mufluit of oj^niOn baa basa aettied by a Benoh decision <rf this Court in Kamppattna 
Qhmikr t. PomMOaiM. 1985.3 Had. L J. (N. B. 0.) 62=(A. I. E. 1966 Mad. 198). 
. . . Xa thia OhioiMetiOB it is interestii^ to note that in the A. I. B. Oommentariee on 
tii,LiiBiMk» Aot, the view expressed in this BsnA decision is submitted to be the 
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fiSOISTKlTIOH kOt, ItM. 

A. I. R. 1960 Madhya Pradesh 3 (C. 2 Pr. /. ~ ••The prin^pl^ 

laid down in I, L. B. 4 l^om. 126 has been followed io many eases which hare Iwco 
noted in Chitaloy’a Cegjgtrrvtion Act (Second Edition) at page 867, , . , 

A. I. R. 1960 Mad. 244 (C. 77 Pr. 9 ) — Bwmaswami /. — **II ia intiiwriKiiig 

in Ibis connec^tion to ncto that the A, L S. Cbrnmentartes on the Bi||istfStira 
(Second K istion) at pages 526 to 530, after an elaborate discoselon el the 
law and the principles of S. 77 of the Registration Act. mention at p. 580 1 
view expressed by AWiir Rahman J. is correct.’* ^ 

TRANSFER OF PBOPERTY A0T| 1888. 

A. I. R. 1964 Punj. 210 (211) (C, 52 Pr. 4) _ S. S. DiOoi Acig. 0, JTi 
D- K, M’-hajan J. — “It is aigniheant that th© provisions of this ceobion {S. Ill, 

Act) have never been appbed as a nd of equity, justice or good oonetienee hy 
the High Courts in tbo territories to which this provision is not made applicahlo 
S. I of the r. P. Act, whereas a number of cases will bo found at page 178, 
of Chitaloy s Transfer of Property Act. VoL I. whero principles underlying tl 
sions of the Transfer of Property Act have been so applied ” 

A. I. R. 1961 Mad. 28 (30) (C, 7 Pr, iy—Ramaswami this 

the JearjT ^ fb rrict Mvin^itt has pertinently pointed out the implications of the 
sion iu Gtyfvt' Ch ndra Dos v. Har^ndra Nath Datta» 68 Iml. Oaa. 483 (Cal.) • . _ 

. . . . This (k?eis on has been citcxl with approval in the welLknowo oommentaries 
on tbo Ttansferof Property Act by Chitaley and Annaji Rao, Third Edition (1950) 
page 1861”. 

A. I. R, 1957 Jammu and Kashmir 16 (C. 13 Pr. 2) ~ Shahmiri /* — **1^ 

this couuexiiui refer! lice may also be invited to Note 9 under 8* 114 of Chitalay’s 
Traneier of Projierty Act, 8r 1 Edition at page 1898 which reads as foltowi : — 
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A. I. R. MANUAL (2RD EOU.)^- f 

JUlilClALLY HOTICEO ^ I 

P. N, RAMASWAMI J. : — “A person who is in oceu- i 
pation of land is its occupier within the meaning ol 

this section. (S. IQ of the Cattle Trespass Act, 1871) and he 
is entitled to seize cattle within the meaning of thia aection, 
and he is entitled to seize cattle trespassing on such land and 
doing damage thereon. (For an exhaustive citation of the 
relevant cases sec the most welcome 2nd (I960) Edn. of the 
A. I. R. Manual Vol. I referring to A. I. R. 1947 Pat. 178«»47 
Cri. L. J. 986 ; A. I. R. 1943 Sind 152 «= 44 Crl. L. J. 761 ; 

A. I. R. 1916 Lah. 281 -= 17 Cri. L. J. 63 ; A. I. R. 1910 Cal. 

93=20 Cri. L, J. 398.” 

—A, 1. R. I960 Mad. 881 (332h^l960 Or*. L. /. M6 (988) 

—Bm also A. 1. B. I960 Mad. 448 (440) — I960 (hi. L. J, 

1340 (1344) [ Vd. 4 of Oh A. 1. B. Mammal fOad iBda.) r^mrti 0.) 
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